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AT 


"»      • 


NISI  PRIUS. 


COURT  OF   QUEEK'S  .BENCH. 


at  Westmmtkr  after  TimUy  Terniyi^l. 

BETOBE  LOBD  DEMMAN,   C.  i. 


DOE  on  the  demise  of  STURT  v.  MOBBS. 

Id  ejectment  to  recover  garden  ground,  it  was  proved  for  the  plaintiff,  that  the  defendant 
had  been  let  into  possession  of  the  garden  by  M.,  who  had  paid  rent  to  the  lessor  of  the 
plaintiff.  The  defendant's  case  was,  that  M.  had  rented  a  part  of  his  garden  of  the 
lessor  of  the  plaintiff,  and  that  that  had  been  given  up,  and  that  the  defendant  had  the 
residue  of  the  garden,  which  was  now  in  dispute,  devised  to  him  by  his  father's  will 
in  the  year  1791.  The  lessor  of  the  plaintiff  proposed  to  give  evidence  in  reply,  to 
show  that,  from  the  year  1794,  the  lessor  of  the  plaintiff  and  his  father  received  rent 
for  the  piece  of  ground  in  question : — Htld^  that  the  evidence  was  receivable. 

A  deceased  receiver  of  rents  had  rendered  to  his  employer  annual  accounts  of  the  rents 
received  from  property  at  H.  The  accounts  were  not  signed  by  any  one.  One  of  the 
accounts  was  in  the  handwriting  of  a  deceased  clerk,  but  on  it  was  written,  in  the 
handwriting  of  the  receiver,  "H.  rents ;"  another  account  was  in  the  handwriting  of 
the  son  of  the  receiver,  who  proved  that  he  made  it  out  by  the  authority  of  his  father, 
and  that  the  account  was  rendered  to  the  employer,  as  was  the  usual  course: — ffeU, 
that,  under  these  circumstances,  both  these  accounts  were  receivable  in  evidence  as 
the  accounts  of  a  deceased  agent  charging  himself  to  his  principaL 

Ejectment  to  recover  a  piece  of  garden  ground  situate  at  Hoxton. 

The  case  on  the  part  of  the  plaintiff  was,  that  the  defendant  had,  in  the 
year  1839,  been  let  into  possession  of  this  piece  of  ground  by  a  person 
«21  named  Mathews,  who  *had  been  a  tenant  of  Mr.  Sturt,  the  lessor  of 

J  the  plaintiff,  and  evidence  was  adduced  in  support  of  that  case. 

For  the  defendant  it  was  opened,  that  Mathews  never  held  this  piece  of 
garden  ground  of  Mr.  Sturt,  but  that  of  Mr.  Sturt  he  only  held  an  adjoining 
piece  of  garden  ground,  csdled  Bardett's  Garden,  (not  fenced  off  firom  the 
ground  in  question ;)  and  that  the  ground  called  Bardett's  Garden  hadbeen 
given  up  to  Mr.  Sturt  by  the  defendant ;  and  the  defendant's  counsel  relied 
upon  the  will  of  the  defendant's  father,  dated  in  1791,  (which  was  put  in,) 
as  devising  the  land  in  question  to  the  defendant,  and  nearly  300  acres  of 
other  land  in  the  neighbourhood.  It  appeared  that  the  defendant's  fiither 
had  died  in  Shoreditch  workhouse. 

PUdt^  for  the  plaintiff,  proposed  to  give  evidence  in  reply,  to  show  that 
for  a  series  of  years,  commencing  with  the  year  1812,  Mr.-  Sturt  received 
rent  for  the  ground  in  question,  as  part  of  his  Hoxton  estate. 

Erk. — I  submit  that  this  cannot  be  done.  Evidence  in  reply  is  only 
receivable  either  to  contradict  som?  witness  that  I  have  called,  or  to  deny 
our  title  as  we  have  set  it  up. 


8  Doe  d.  Sturti;.  Mobbs.  T.  T.  1841.  [2 

Lord  Denmam,  C.  J. — I  think  that  the  evidence  is  receivable.  The  lessor 
of  the  plaintiff  made  out  a  complete  primd  facie  case,  by  shoeing  that  you 
came  into  possession  under  his  tenant  Ma&eWs.  You  set  up  a  new  case, 
with  a  view  of  showing  that  Mathews  did  not  4ipld  this  piece  of  ground  of 
the  lessor  of  the  plaintiff*,  and  that  it  was.incWed  in  the  devise  contained  in 
the  will  of  the  defendant's  father.  The  (%&er  side  propose  to  answer  this  by 
showing,  that  it  did  not  belong  to  th^/ddbndant*s  &tner,  because  it  formed 
a  part  of  Mn  Sturt's  property.     I.tfunlc'that  I  must  receive  the  evidence,  (a) 

*0n  the  part  of  the  lessor  of '*me  plaintiff  Mr.  Clarkson  was  called.  p«^ 
He  said,* "My  &ther,  Mr.  Rbct^yhe  Clarkson,  who  is  dead,  was  the  ^ 
receiver  of  rents  for  Mr.  Sii^iM's  Hoxton  estate  for  several  years,  from  the 
year  1812;  I  hd^e  been  present  when  he  has  rgeeived  some  of  the  rents; 
this  is  an  account  of  ilie  jents  received  from  the  tenants  of  the  Hoxton  estate 
for  1812;  it  is. i]i.'*1iie' handwriting  of  a  deceased  clerk  of  my  father's, 
named  Dixon^  4&(^'is  an  endorsement  upon  it  in  mj  &ther's  handwriting ; 
it  is  the  wpr^  '^oxton  rents ;'  the  account  is  not  signed  by  any  one ;  the 
whole  acobluit  is  on  one  piece  of  paper.^' 

Erkffor'iiie  defendant. — I  submit  that  this  account  is  not  receivable  in 
evidence. '   It  has  no  signature. 

Piatt.— There  is  an  endorsement  on  it  in  the  handwriting  of  Mr.  Romayne 
Clarkson,  and  he  is  tiie  person  who,  by  the  account,  is  charged  with  the 
receipt  of  the  money. 

Erk. — There  is  nothing  in  this  account  which  would  hare  chained  Mr. 
Romayne  Clarkson  in  an  action. 

Lord  Denman,  C.  J.  (to  the  witness). — ^Mr.  Clarkson,  are  you  enabled  to 
say,  that  accounts  in  this  form  were  rendered  annually  by  your  father  during 
the  time  he  continued  receiver? 

Mr.  Clafkson. — ^I  am,  my  lord. 

Lord  Dexbcan,  C.  J. — I  think  that  I  must  receive  this  account  in  evi- 
dence. Upon  the  evidence  that  has  been  given  to  day  by  Mr.  Clarkson,  his 
&ther  could  have  been  charged  in  an  action  founded  on  this  account. 

The  evidence  was  received. 

Mr.  Clarkson. — "This  is  another  account  for  the  year  1814 ;  it  is  in  my 
own  handwriting ;  there  is  not  any  of  *my  fatfaer^s  handwriting  upon   r« . 
it;  Imade  out  this  account  by  the  authority  of  my  father,  acting  as  the   I- 
receiver  of  rents  for  Mr.  Sturt,  and  this  account  was,  in  the  usual  course  of 
buBmess,  rendered  to  Mr.  Sturt.     The  account  is  not  signed." 

Lord  Denman,  C.  J. — This  is  an  unsigned  account,  written  by  &e  clerk 
of  the  receiver  of  rents,  and  rendered  to  the  employer,  l  think  it  is  reeeiva* 
ble  m  evidence. 

The  evidence  was  received.  (6) 

Lord  Dekman,  C.  J. — You  must  apply  this  evidence  to  the  land  now  in 
question. 

Piatt. — I  shall  show  that  the  rent  stated  in  these  accounts  to  have  been 
received  from  Mr.  Scott  was  paid  for  the  ground  now  in  dispute. 

That  evidence  was  given,  and  it  was  proved  that  the  lessor  of  the  plaintiflT 
and  his  father  had  received  rent  for  the  ground  in  question  ever  since  the 
year  1794.  Verdict  for  the  plaint^. 

Plaity  B,  ,^ndrews^  and  BarstaWy  for  the  plaintiir. 

Erie  J  Godson^C.  Clarky  and  Horrky  for  me  defendant. 

(a)  See  the  case  of  Dot  d.  Godet  v.  GotUe,  9  C.  &  P.  46,  (38  E.  C.  L.  B.  SO.) 
(6)  See  the  cases  of  Brunt,  Etq.  v.  Thompnon,  post,  p.  34 ;  Doe  d,  Bodenham  v.  Cs2eMiftf 
post;  and  Am  tf.  iMft/kM  (Earl)  y.  filhufy,  6  C.  &  P.  139,  (26  E.  C.  L.  R.  8M.) 
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In  the  ensuing  teim,  Erie  applied  for  a  new  trial,  but  the  court  refused 
anile. 


*5]  ""SiObigs  in  London  after  JHnity  Term,  1841. 

BEFOBE  LORD  DENMAN,  C.  J. 


CARRUTHERS  t^.  GRAHAM  and  Others. 

In  an  action  brought  by  a  bankrupt  against  his  assignees,  to  try  the  validity  of  the  fiat, 
the  petitioning  creditor  is  not  a  competent  witness  for  the  de^ndant  to  prove  the  peti- 
tioning creditor's  debt;  and  the  fact  of  his  having  assigned  his  debt  will  make  no 
difference. 

To  let  in  the  examination  of  a  ii4tness  taken  before  the  master,  as  evidence  under  the 
Stat  1  Will.  4,  c.  S2,  on  the  ground  that  the  witness  is  abroad,  evidence  must  be  given 
to  satisfy  the  judge  that  the  wimess  is  actually  out  of  the  jurisdiction  of  the  court  at 
the  time  of  the  trial ;  and  it  will  not  be  sufficient  to  prove  that  on  the  evening  before 
the  trial  the  witness  was  with  his  luggage  on  board  a  ship  bound  for  Montreal,  the  ship 
being  then  three-quarters  of  a  mile  below  Gravesend,  waiting  for  her  captain  to  come 
on  board. 

Trover  for  plate,  books,  china,  Hnen,  and  carriages.  Pleas — ^first,  not 
guilty ;  and,  second,  that  the  plaintifT  was  not  possessed. 

It  was  opened  by  Platty  for  the  plaintifT,  that  this  action  was  brought  to 
try  the  validity  of  a  fiat  in  bankruptcy,  which  had  been  sued  out  against  the 
plaintifT,  under  which  the  defendant,  Graham,  was  the  official  assignee,  and 
the  other  defendants  the  creditors'  assignees. 

Notice  had  been  given  of  disputing  the  validilr  of  the  fiat,  and  also  the 
petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy. 

On  the  psfft  of  the  defendant,  Mr.  Edward  Pontifex,  one  of  the  petitionbg 
creditors,  was  called  to  prove  the  petitionbg  creditor's  debt  He  stated 
that  he  had  as^gned  his  debt. 

Plaitj  for  the  plaintiff. — ^I  submit  that  the  petitioning  creditor  is  not  a 
competent  yritness.  He  has  a  direct  interest  in  supporting  the  fiat ;  and  it 
has  even  been  doubted  whether  the  petitioning  creditor  is  a  competent  wit- 
ness to  prove  the  petitioning  creditor's  debt,  even  in  a  crimincd  prosecu- 
tion, (a)  The  effect  of  his  evidence  would  be  (as  far  as  the  petitioning 
creditor's  debt  is  concerned)  to  prevent  the  plaintiff  from  upsetting  the  fiat. 
In  the  case  of  Green  v.  Jones j  2  Camp.  411,  it  was  held  by  Lord  Ellen- 
borough,  diat,  in  an  action  by  the  assignees  of  a  bankrupt,  the  petitioning 
•g1  ^creditor  was  not  a  competent  witness  to  support  a  commission  of  bank- 

-'  ruptcy ,  although  he  might  be  called  on  the  other  side  to  prove  it  invaUd ; 
and  his  lordship  observes,  that  the  petitioning  creditor  "  enters  into  a  bond 
to  the  lord  chancellor,  conditioned  to  establish  the  several  facts  upon 
which  the  validity  of  the  commis^on  depends,  and  to  cause  it  to  be  effectu- 
ally executed.  He  has,  therefore,  a  clear  and  direct  interest  in  the  question 
at  issue."  That  decision  related  to  a  commission  of  bankrupt,  but  under 
the  Stat.  6  Geo.  4,  c.  16,  s.  13,  the  petitioning  creditor,  before  a  fiat  in  bank- 
ruptcy is  issued,  must  now  "  give  bond  to  the  lord  chancellor  in  the  penal^ 
of  200/.,  to  be  conditioned  for  proving  his  or  their  debt  or  debts,  as  well 
before  the  commissioners  as  upon  any  trial  of  laWj  in  case  the  due  isstdng 
forth  of  the  commission  he  contested^  and  also  for  proving  the  party  to  have 
committed  an  act  of  bankruptcy  at  the  time  of  takmg  out  such  commission, 

(a)  See  lb?  case  otIUx  v.  WaiUn,  6  C.  ^  P.  13S,  (24  E.  C.  L.  R.  246.) 
VOL.  ocu.  2 
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and  to  proceed  on  such  commission."  And  by  the  16th  section  oi  the 
Bankraptcy  Court  Act,  1  &  2  Will.  4,  c.  56,  all  "  laws,  statutes,  rules,  and 
oidefs"  then  in  force  relating  to  bankruptcy,  are  to  extend  to  fiats  in  bank- 
ruptcy, so  fiv  as  they  are  applicable  thereto. 

j^y,  Montagu  Chambers^  and  Butt^  for  the  defendants. — ^By  the  13th 
section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  the  bond  of  the  petitionmg 
creditor  is  not  to  be  assigned  to  the  party  who  is  sought  to  be  made  bank- 
rupt merely  because  the  petitioning  creditor  cannot  support  the  fiat.  The 
words  of  the  section  are,  "  but  if  such  debt  or  debts  shall  not  be  really  due, 
or  if  after  such  commission  taken  out,  it  be  not  proved  that  the  party  had 
committed  an  act  of  bankruptcy  at  the  time  of  the  issuing  of  the  commission, 
and  it  shall  also  c^pear  that  such  commission  was  taken  out  fraudulentty  or 
maliciously^  the  lord  chancellor  shall  and  may,  upon  petition  of  the  party 
ox  parties  against  whom  the  commission  was  so  taken  out,  examine  into  the 
same  and  order  satisfaction  to  be  made  to  him  or  them  for  *the  damages  r»- 
by  him  or  them  sustained ;  and  for  the  better  recovery  thereof,  may  •■ 
assiim  such  bonds  to  the  party  or  parties  so  petitioning,  who  may  sue  for  the 
same  in  his  or  their  name  or  names."  In  the  case  of  Wright  v.  Lainson  and 
'hother  2  M.  &  W.  39,  which  was  an  action  against  the  sherifif  of  Middle- 
sex for  a  false  return  of  nulla  bona  to  a  writ  of  fieri  facias,  the  defendants 
wished  to  set  up  the  bankruptcy  of  the  person  a^nst  whom  the  writ  of  fieri 
facias  had  been  sued  out ;  and,  to  prove  the  petitioning  creditor's  debt,  they 
called  the  petitioning  creditor.  His  evidence  was  objected  to,  but  was 
received  by  Lord  Abinger,  subject  to  a  motion  in  the  Court  of  i^chequer ; 
and  that  court  afterwards  intimated  an  opinion  that  the  evidence  was 
properly  received. 

Platl. — This  case  is  very  different  from  that  of  Wright  v.  Lainson.  The 
sheriff  in  that  case  was  not  indemnified  by  the  assignees,  and  the  counsel  for 
the  sheriff,  in  are^ing  the  case  of  Wright  v.  Lainson^  say  that  the  ^'  trial  at 
law  "  mentioned  in  the  13th  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16, 
«  cannot  mean  a  trial  at  law  between  parties  over  whom  the  assignees  have 
no  control  whatever.  It  must  mean  a  trial  where  the  assignees  are  parties, 
or  where  the  court  directs  an  issue  to  try  the  bankruptcy,  v^ere,  if  the  bank- 
ruptcy were  not  proved,  it  might  be  made  a  ground  for  a  petition  for  a 
supersedeas. "  The  case  of  Wright  v.  Lainson  went  off  upon  another  ground, 
and  on  this  point  Lord  Abinger  merely  says,  that,  ^'  as  at  present  advised," 
the  court  were  with  the  defendant's  counsel. 

Lord  Denman,  C.  J. — ^I  think  that  in  this  case  the  petitioning  creditor  is 
not  a  competent  witness. 

Mr.  Edward  Pontifex  was  not  examined,  and  other  evidence  was  given 
of  the  petitioning  creditor's  debt. 

*0n  the  part  of  the  plaintiff,  it  was  proposed  to  put  in  the  examina-   ^^^ 
tion  of  Mr.  Frederick  Fraser  Carruthers,  taken  before  Sir  Fortunatus   ^ 
Dwarris,  one  of  the  masters  of  the  court,  pursuant  to  a  rule  of  court  of  the 
5thof  June,  I841.(a) 

To  let  in  this  evidence,  Mr.  Edward  Paterson  was  called ;  he  said,  ^^  I 
saw  Mr.  F.  F.  Carruthers  on  board  the  ship  Diomede,  which  was  bound  fox 
Montreal.  I  left  him  on  board  that  ship  at  three  o'clock  yesterday  afternoon ; 
he  had  his  luggage  on  board.  I  saw  the  ship  as  late  as  seven  yesterday 
evening,  at  between  half  and  three-quarters  of  a  mile  below  Gravesend 
The  vessel  was  waiting  for  the  captain." 
Lord  Denman,  C.  J. — ^I  think  that  this  is  not  sufficient.  Evidence  should 
(a)  For  the  discussion  on  that  rule,  see  10  Law  Joam.,  N.  S.  Q.  B.  364. 
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be  given  to  satisfy  me  that  this  witness  is  not  within  the  jurisdiction  of  this 
court  at  the  time  of  the  present  trial.(a) 

The  evidence  was  rejected. 

^  Verdict  for  the  defendants. 

Plait  and  HogginSy  for  the  plaintiff*. 

Kelly,  Montagu  Chambers j  and  Buttj  for  the  defendants.  . 


In  the  ensiling  term,  Plait  applied  for  a  new  trial,  but  the  court  refused  a 
rule. 

(a)  BjT  the  stat  1  Will.  4,  c  S2,  s.  10,  it  is  enacted,  ^'That  no  examination  or  deposition 
to  be  taken  by  virtue  of  this  act  shall  be  read  in  evidence  at  any  trial  without  the  consent 
o(  the  party  against  whom  the  same  may  be  offered,  unless  it  shall  appear  to  the  satis- 
Isetion  of  the  judge  that  the  examinant  or  deponent  is  beyond  the  jurisdiction  of  the 
court,  or  dead,  or  unable  from  permanent  sickness  or  other  permanent  infirmity  to  attend 
the  trial;  in  all  or  any  of  which  cases  the  examinations  and  depositions  certified  under 
the  hand  of  the  commissioners,  master,  prothonotary,  or  other  person  taking  the  same, 
sbaJI  and  may,  without  proof  of  the  signature  to  such  certificate,  be  received  and  read  in 
evidence,  saving  all  just  exceptions.*'  See  the  cases  of  iTay,  Bart^  v.  Brookman,  3  C.  & 
P.  55S  •  Wyatt  v.  Bateman,  7  C.  ^  P.  586 ;  and  JDoe  </.  Beard  v.  Powell,  7  C.  ^  P.  617. 
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Where  a  landlord,  during  the  exittence  of  a  tenaney,  charged  his  tenant,  under  the  2  &  3 
Vicu  c  71,  c.  38,  (the  Police  Court  Act,)  with  having  thru  montht  before  wilfully  da- 
maged his  premises: — Held,  that  the  magistrate  had  no  jurisdiction,  and  that  the 
charge  should  have  been  made  within  one  month. 

In  an  action  by  a  tenant  against  his  landlord  for  a  malicious  charge  of  felony,  under  the 
staL  7  As  8  Geo.  4,  c.  29,  s.  46,  for  stealing  fixtures  let  to  him,  it  is  not  necessary  to 
^ive  a  notice  of  action  under  the  75th  section  of  the  stat  7  &  8  Geo.  4,  c.  29,  (the 
Larceny  Consolidation  Act) 

QtftfTf,  Whether  an  action  for  malicious  prosecution  can  be  maintained  where  the  party 
charged  has  been  illegally  convicted  by  a  magistrate  who  had  no  jurisdiction  to  enter- 
tain the  charge  ? 

Malicious  Prosecution. — ^The  first  count  of  the  declaration,  which  was 
in  the  usual  form,  charged  the  defendant  with  having  maliciously  prosecuted 
the  plaintiff  on  a  charge  of  felony,  under  the  stat.  7  &  8  Greo.  4,  c.  29,  s. 
45,  in  stealing  fixtures  let  to  him.  The  second  count  alleged  that  the 
plaintiff  occupied  certain  premises  as  tenant  to  the  defendant,  and  carried  on 
therein  the  business  of  a  smith  and  machinist ;  that  more  than  a  month  before 
the  making  of  the  charge  the  plaintiff  had  removed  certain  sheds  by  the 
leave  and  license  of  the  defendant ;  and  that,t^Ai&/  the  plaint^  occupied  the 
premises  as  tenant,  and  mare  than  a  month  ajler  the  sheds  were  removed,  the 
(iefendant  maliciously,  and  without  reasonable  or  probable  cause,  charged 
the  plaintiff  with  having  wilfully  damaged  the  premises  by  pulling  down 
the  sheds,  and  upon  such  charge  caused  and  procured  P.  Bingham,  Esq*,  a 
migistrate,  wrongfully  and  illegally  to  adjudge  the  plaintiff  to  pay  a  sum  of 
money,  which  he  having  refused  to  pay,  the  defendant  caused  and  procured 
the  magistrate  wrongfully  and  illegallv  to  commit  the  plaintiff  to  the  house 
rf  correction,  where  he  remained  until  he  was  afterwards  discharged  by  the 
queen's  warrant,  (a)    The  defendant  pleaded  not  guilty,  and  other  pleas  on 

*101     ^^^^^  "^  question  arose. 

-'         *It  appeared  that  the  defendant  had  let  to  the  plaintiff  certain  pre* 

(a)  As  the  form  of  the  second  count  of  the  declaration  may  he  useful  in  practice,  we 
have  subjoined  iu 
JlKond  Counf.— That  the  plaintiff;  before  and  at  the  time  of  the  committing  of  the 
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mises,  sitaated  in  Booth  street ;  and  that,  the  *rent  being  in  arrear,     r«. . 
the  defendant,  on  the  14th  of  October,  1840,  came  upon  the  premises     1 

grievance  hereinaAer  next  mentioned,  occupied  a  certain  house  and  premises  situate 
and  being  in  Booth  street,  in  the  parish  of  Christcharch,  in  the  county  of  Middlesex,  a^ 
tenant  thereof,  and  then  exercised  and  carried  on  therein  the  trade  and  business  of  a 
smith  and  machinist ;  and  the  plaintiC  whilst  be  so  occupied  the  said  bouse  and  pre- 
mises as  aforesaid,  and  more  than  one  calendar  month  next  before  the  making  of  the 
charge  hereinafter  mentioned,  had,  by  and  with  the  leave  and  license  of  the  defendant  to 
him  the  plaintiff  for  that  purpose  granted,  pulled  down  and  removed  two  sheds,  the  same 
being  incommodious  and  inconvenient  in  the  exercise  of  the  plaintiff's  said  trade  and 
business ;  yet  the  defendant,  well  knowing  the  premises,  but  further  contriving  and 
maliciously  intending  to  injure  the  plaintiff  in  his  said  good  name,  fame,  and  credit,  and 
to  bring  him  into  public  scandal,  infamy,  and  disgrace,  and  to  cause  the  plaintiff  to  under- 
go the  pains  and  penalties  by  the  laws  of  this  country  made  and  provided  against  tenants 
who  should  wilfully  or  maliciously  damage  the  premises  which  they  might  occupy,  and 
to  impoverish,  oppress,  and  wholly  ruin  him  the  plaintiff;  and  heretofore,  and  whilst 
the  plaintiff  occupied  the  said  premises  as  tenant  thereof,  and  more  than  one  calendar 
month  next  after  the  said  sheds  were  so  pulled  down  and  removed  as  aforesaid,  to  wit, 
on  the  said  6th  day  of  November,  in  the  year  of  our  Lord  1840,  aforesaid,  under  colour 
and  pretence  of  a  just  and  lawful  complaint,  wrongfully,  falsely,  maliciously,  and  unjust- 
ly, and  without  any  reasonable  or  probable  cause  whatsoever,  and  after  such  leave  and 
license  bad  been  so  granted  by  the  defendant  to  him  the  plaintiff,  as  aforesaid,  caused 
and  procured  the  plaintiff  to  be  arrested  by  his  bodvi  and  held  and  detained  in  cus* 
tody  before  the  said  Peregrine  Bingham,  Esq^  so  being  such  police  magistrate  and  so 
then  sitting  as  aforesaid ;  and  then  before  the  said  Peregrine  Bingham,  Esq^  under  the 
said  colour  and  pretence,  and  after  such  leave  and  license  bad  been  so  granted  as 
aforesaid,  and  well  knowing  that  the  said  sheds  had  been  removed  more  than  one 
calendar  month  next  before*  then  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause  whatsoever,  charged  the  plaintiff,  for  that  he  the  plaintiff,  being,  on  the 
4th  day  of  August,  in  the  year  aforesaid,  and  then  still  the  occupier  of  the  said  house 
and  premises  as  tenant  thereof,  did,  on  the  4th  day  of  August  in  the  year  aforesaid,  wil- 
fully damage  the  said  premises  by  then  and  there  breaking  and  pulling  down  the  said 
two  sheds ;  and  upon  such  charge  the  defendant  wrongfully,  falsely,  and  maliciously, 
and  without  any  reasonable  cause  whatsoever,  and  after  such  leave  and  license  had 
been  so  granted  as  aforesaid,  caused  and  procured  the  said  Peregrine  Bingham,  Esq^  so 
being  such  police  magistrate  as  aforesaid,  wrongfully  and  illegally  to  adjudge  the  plain- 
tiff to  forfeit  and  pay  a  large  sum  of  money,  to  wit,  the  sum  of  15/.    And  the  plaintiff 
further  saiih,  that  he  the  plaintiff  having  refused  to  pay  the  said  sum  of  152^  the  defend- 
ant then,  to  wit,  on  the  day  and  year  aforesaid,  wrongfully,  falsely,  and  maliciously, 
and  without  any  reasonable  or  probable  cause  whatsoever,  and  after  such  leave  and 
license  had  been  so  granted  as  aforesaid,  caused  and  procured  Peregrine  Bingham,  Esq., 
so  being  such  magistrate  as  aforesaid,  wrongfully  and  illegally  to  order  and  adjudge  the 
plaintiff  to  be  committed  to  the  house  of  correction  in  Clerkenwell,  in  the  county  of 
Middlesex,  there  to  remain  for  the  space  of  three  calendar  months,  unless  the  said  sum 
should  be  sooner  paid.    And  the  plaintiff  further  saith,  that  such  proceedings  were 
thereupon  had,  that  afterwards,  to  wit,  on  the  said  6th  day  of  November,  in  the  year  of 
our  Lord  1840,  aforesaid,  by  a  certain  warrant  under  the  hand  and  seal  of  the  said  Pere- 
grine Bingham,  Esq.,  he  the  plaintiff  was,  in  pursuance  of  such  last-mentioned  wrong- 
ful and  illegal  order  and  adjudication,  committed  to  the  custody  of  the  governor  of  the 
said  house  of  correction,  and  remained  and  continued  in  his  custody  there  from  thence 
continually,  until  afterwards,  to  wit,  on  the  18th  of  December  in  the  year  aforesaid,  when, 
by  a  certain  other  warrant  under  the  hand  and  seal  of  our  lady  the  queen,  directed  to 
the  said  governor  of  the  said  house  of  correction,  and  bearing  date  the  day  and  year 
last  aforesaid,  whereby,  after  reciting  (amongst  other  things)  that  the  plaintiff  stood 
committed  to  the  said  house  of  correction  for  the  said  county  for  three  months,  in  de- 
fault of  paying  the  said  fine  of  15/.,  our  said  lady  the  queen  thereby  willed,  and  her 
pleasure  vi'as,  that  the  said  governor  should  cause  the  plaintiff  to  be  forthwith  discharged 
ou»  of  custody,  and  he  the  plaintiff  was  then,  to  wit,  on  the  24th  of  December  in  the  year 
last  aforesaid,  accordingly  discharged  out  of  the  custody  of  the  said  governor;  and  the 
said  last-mentioned  complaint  and  prosecution  then  became  and  was  and  is  wholly  ended 
and  determined.    By  means  of  which  said  several  premises  the  plaintiff  hath  been  and 
is  greatly  injnred-in  his  credit  and  reputation,  and  brought  into  public  scandal,  infamy, 
and  disgrace  with  and  amongst  all  his  neighbours,  and  other  good  and  worthy  subjects 
of  this  realm,  inasmuch  as  divers  of  those  neighbours  and  subjects  to  whom  his  inno- 
cence in  the  premises  was  unknown,  have,  on  occasion  of  the  premises,  suspected  and 
Mieved,  a*)!  still  do  suspect  and  believe,  that  the  plaintiff  hath  been  and  is  guilty  of  tha 


and  on  the  following  morning  he  was  brought  before  P.  Bin^l 
Worship  Street  Police  Court,  where  the  defendant  attended 
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*121  ^^^  ^  broker,  for  the  ^purpose  of  levying  a  distress ;  and  that  the  de 
^  fendant  and  the  broker  pulled  down  a  punching-engine  used  by  the 
plaintiff  in  his  trade,  and  seized  and  removed  fixtures,  and  committed  other 
irregularities.  The  plaintiff  told  the  defendant  that  he  should  brin^  an 
action  against  him,  upon  which  the  defendant  replied,  that  if  the  plamtiii* 
entered  an  action  against  him  he  would  charge  him  with  felony.  It  iurther 
appeared  diat,  between  two  and  three  o^clock  in  the  afternoon  of  the  5th  of 
November  fbllowing,  the  defendant  was  served  with  a  declaration  in  an 
action  of  trespass  at  the  suit  of  the  plaintiff,  and  on  the  evening  of  the  same 
day,  the  defendant  gave  the  plaintiff  into  the  custody  of  a  policeman  upon  a 
charge  of  feloniously  stealing  a  quantity  of  building-materials ;  and  that  the 
plaintiff  was  taken  to  a  pouce  station-house,  where  he  remained  all  night, 

--'--"    rham,  Esq.,  at 

and  renewed 
his  cha^  against  the  plaintiff  of  stealing  the  building-materials.  It  further 
appeared,  that  the  materials  alluded  to,  were  those  which  formed  some  sheds 
removed  by  the  plaintiff  about  three  months  before,  and  which,  as  he  con- 
tended, were  taken  down  with  the  permission  of  the  defendant,  llie  magis- 
trate, after  hearing  the  evidence  and  referring  to  the  stat.  7  &  8  Geo.  4,  c. 
29,  s.  45,  (the  Larceny  Consolidation  Act,)  was  of  opinion  that  the  charge 
of  felony,  in  removing  fixtures  let  to  a  tenant,  could  not  be  sustained ;  and 
ft  I  oi  uic  defendant  then  charged  the  plaintiff,  under  the  Police  Court  Act,  *2 
-■  &  3  Vict.  c.  71,  s.  38,  with  having  wilfully  damaged  the  premises  by 
removing  the  sheds.  Upon  this  charge  the  mamstrate  convicted  the  defendant, 
and  he  was  comimtted  to  the  house  of  correction,  where  he  remained  for  more 
than  a  week,  when,  upon  a  representation  of  the  facts  to  the  Secretary  of 
State  for  the  Home  Department,  the  plaintiff  was  discharged  by  a  warrant 
under  her  majesty's  royal  sign  manual. 

ThesigeTy  for  the  defendant. — I  submit  that  the  plaintiff  must  be  nonsuited 
— First,  with  respect  to  the  charge  of  felony ;  it  appears  that  the  charge  was 
nuide  by  a  landlord  against  his  tenant,  under  the  45th  section  of  the  7  &  8 
Geo.  4,  e.  29,  and  as  the  taking  of  these  building-materials  would  not  have 
been  aii  offence  at  common  law,  but  depends  entirely  upon  the  provisions 
of  that  statute,  the  defendant  was  entitled  to  notice  of  action,  under  the  75th 
section  of  the  act.  Secondly,  it  appears,  on  the  face  of  the  second  count, 
that  the  plaintiff  was  actually  convicted  by  the  magistrate  of  having  com- 
mitted wilful  damage  to  the  premises ;  and  having  been  convicted,  he  cannot 
maintain  any  action  upon  that  charge. 

PlaU,  for  the  plaintiff.— The  45th  section  of  the  7  &  8  Geo.  4,  c.  29, 
only  applies  to  persons  acting  in  the  eteeuHon  of  that  act,  and  requires  notice 
only  where  the  action  is  commenced  for  any  thing  done  in  pursuoTice  thereof. 
Here  the  ground  of  complaint  is,  not  that  the  defendant  acted  under  the 

ofienee  and  ofTeDces  hereinbefore  mentioned ;  and  also  he  the  plaintiflf  hath,  by  meanii 
of  rhe  premises,  suffered  great  anxiety  and  pain  of  body  and  mind,  and  hath  been  forced 
and  obli^  to  pay,  lay  our,  and  expend,  and  hath  laid  out  and  expended  divers  large 
sums  of  money,  and  hath  incurred  great  costs  and  expenses,  and  become  liable  to  divers 
other  large  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  2001^  in  and  about  the  defending  himself  in  the  premises,  and  in  and  about 
the  procuring  his  discharge  from  the  said  imprisonment,  and  also  by  reason  of  the  pre- 
mises been  hindered  and  prevented  from  exercising  and  carrying  on  his  said  trade  and 
business,  and  from  following  and  transacting  his  lawful  and  necessary  affairs,  for  a  long 
space  of  time  to  wit,  for  the  space  of  ten  weeks,  and  thereby  lost  and  been  deprived  of 
divers  greM  gains  and  profits,  which  he  might,  and  otherwise  would,  have  obtained  and 
acquir^ ;  and  also,  by  means  of  the  premises,  the  plaintiff  hath  been  and  is  otherwise 
greatly  injured  and  damnified. 

B 
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pit)visions  of  that  act,  but  that  he  maliciously  made  a  charge  vrithout  any 
foundation  for  it. 

Lord  Denman,  C.  J. — ^I  do  not  think  a  notice  of  action  was  necessary,  (er ) 

Piatt, — With  respect  to  the  other  objection,  it  appears  by  the  secona 
count  of  the  declaration,  that  the  magistrate  *acted  without  jurisdiction,  r*\A 
and  that  the  conviction  was  illegal ;  and  there  is  no  authority  to  show  *- 
that  in  such  case  an  action  may  not  be  maintained.(&)  The  38th  section 
of  the  statute  2  &  3  Vict.  c.  71,  enacts,  "That  every  person  who  shall 
occupy,  or  shall  /uwe  occupied,  any  house  or  lodging  within  the  metropo- 
litan police  district,  as  tenant  thereof,  and  who  shall  wilfully  or  maliciously 
do  any  damage  to  the  premises,  or  to  any  furniture  thereof,  not  being  the 
property  of  such  tenant  or  occupier,  shall,  upon  complaint  made  to  one  of 
the  said  magistrates  withm  one  calendar  month  next  after  the  commission 
of  the  offence,  or  the  end  of  the  tenancy  or  occupation,  forfeit  and  pay  such 
sum  of  money  as  shall  appear  to  the  magistrate  to  be  a  reasonable  compen- 
sation for  the  damage  done,  not  more  than  the  sum  of  fifteen  pounds,  to  be 
psdd  to  the  landlora  or  party  aggrieved."  That  section  must  be  construed 
reddendo  singula  singulis ;  and  where  the  tenant  is  in  actual  occupation  of 
the  premises,  the  charge  must  be  made  within  one  month  from  the  commis- 
sion of  the  offence :  the  other  alternative  only  applies  to  cases  where  the 
tenancy  is  determined.  In  the  present  ^instance  the  tenancy  still  exists,  r*  |  ^ 
and  the  charge  was  made  three  months  after  the  alleged  damage  was  '- 
done,  so  that  the  magistrate  was  wholly  without  jurisdiction. 

ThesigeTy  in  reply,  contended,  that  the  landlord  had  until  a  month  after 
the  tenancy  expired  to  prefer  his  charge. 

Lord  Denman,  C.  J.,  (in  summing  up). — I  am  of  opinion  that  the  ma- 
gistrate had  no  jurisdiction  under  the  2  &  3  Vict.  c.  71,  s.  38.  Where 
there  is  an  existing  tenancy,  and  the  landlord  knows  of  the  damage  being 
done,  he  should  prefer  his  charge  with  one  month.  It  never  could  have 
been  intended  by  the  legislature,  that  a  landlord,  knowing  of  damage  done 
to  his  premises,  should  be  at  liberty  to  make  his  charge  at  any  time  during 
the  continuance  of  a  long  lease,  and  until  one  month  afterwards.  Here  the 
tenancy  still  continues,  and  the  defendant  charges  the  plaintiff  with  having 
done  die  damage  three  months  before.  It  seems  to  me,  that  this  is  not  a 
case  within  the  statute,  and  that  the  magistrate  acted  without  jurisdiction. 
Verdict  for  plaintLff  on  first  count,  damages  40^. ;  for  defendant  on  the 
second  count. 

Platty  ByleSj  and  Hurlstonej  for  plaintiff. 

Thesigefy  Bally  and  Bramwelly  for  defendant. 

(a)  See  ihe  cases  of  BnyJeer  v.  Field,  9  C.  As  P.  651,  (38  E.  C.  L.  R.  873,)  and  Home  v. 
Crrimble,  post,  p.  17. 

(b)  In  the  case  of  GotUn  v.  Wilcock,  2  Wils.  302,  it  was  held,  that  an  action  on  the  case 
would  lie  for  maliciously  suing  the  plaintiff  in  an  inferior  court,  and  maliciously  arrest- 
ing him  in  that  suit,  when  the  court  had  no  jurisdiction  of  the  cause.  In  that  case  it 
appeared  that  (ne  plaintiff  and  defendant  both  lived  at  Taunton,  and  that  the  plaintiff 
owed  the  defendant  about  52.,  and  that  the  defendant  caused  the  plaintiff  to  be  arrested 
for  this  sum  at  Bridgewater,  on  process  from  the  Bridgewater  court  of  record.  It  was 
admiued  that  the  defendant  discontinued  his  suit  in  the  Bridgewater  court  as  soon  as  he 
discovered  that  his  action  would  not  lie  there,  and  that  he  had  brought  another  action 
for  his  debt,  in  which  he  recovered  at  the  assizes.  Evidence  of  malice  was  given,  and 
the  plaintiff  had  a  verdict,  with  which  Mr.  Justice  Aston  (who  tried  the  cause)  was 
satisfied ;  and  the  Court  of  Common  Pleas  would  not  grant  a  new  trial ;  and  Lord  Cam- 
den said,  *'  Malice,  and  that  it  was  without  any  probable  cause,  must  be  alleged  and 
proved.  Upon  more  mature  consideration  we  are  all  now  of  opinion,  that  if  you  hold  a 
man  to  bail  in  an  inferior  court,  when  you  know  it  hath  not  jurisdiction,  and  with  malice 
an  action  apon  the  case  will  lie." 
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*16]       *  First  SUHng  at  Westminster  in  Michaelmas  term^  1841. 

BEFORE  M&.   JUSTICE  PATTESON. 


MOFFAT  V.  EDWARDS  and  Another. 

A  paper  was  in  the  following  form,  **  I,  R.  J.  M.,  owe  Mrs.  E.  the  sum  of  62.,  which  is  to 
be  paid  by  instalments,  for  rent  (Signed)  R.  J.  M. :" — Held^  not  to  be  a  promissory 
note,  as  no  time  was  stipulated  for  the  payment  of  the  instalments. 

Case. — The  first  count  of  the  declaration  stated  that  the  plaintiff  was 
mdebted  to  the  defendant,  Mrs.  Edwards,  in  the  sum  of  4/.,  for  rent,  and 
that  the  defendants  distrained  for  more  rent  than  was  due.  Second  count, 
for  an  excessive  distress. — ^Plea,  not  guilty,  "  by  statute." 

On  the  part  of  the  defendant,  a  paper  m  the  nandwriting  of  the  plaintifi* 
was  offered  in  evidence.     It  was  not  stamped.     It  was  as  follows : — 

^1 1,  R.  J.  Moflat,  owe  Mrs.  Edwards  the  sum  of  6/.,  which  is  to  be  paid 
by  instalments,  for  rent  R.  J.  Moffat." 

Plattj  for  the  plaintiff,  objected  that  this  was  a  promissory  note,  and  that 
it  could  not  be  given  in  evidence,  as  it  did  not  bear  a  promissory  note 
stamp.     He  cited  the  case  of  Ellis  v.  Mason,  7  Dowl.  P.  C.  598.(a) 
•2«1  •Patteson,  J. — ^It  is  not  a  promissory  note,  for  although  it  states 

-■     the  money  to  be  payable  by  instalments,  it  does  not  specify  any  par 
ticular  time  of  payment. 

The  paper  was  read  in  evidence. 

Verdict  for  the  defendants. 

Piatt  and  E.  James j  for  the  plaintiff. 

Kelly  and  Petersdarjfj  for  the  defendants. 

(a)  In  that  ease  a  paper,  in  the  following  form,  was  offered  in  evidence :— - 

"John  Mason,  14th  February,  1836,  borrowed  of  Mary  Ann  Mason,  his  sister,  the  sum 
of  liL,  in  cash,  as  per  loan,  in  promise  of  payment,  of  which  I  am  truly  thankful  for;  it 
shall  never  be  forgotten  by  me,  John  Mason,  your  affectionate  brother.     14/." 

Mr.  Justice  Williams  held,  that  this  was  a  promissory  note,  and  that  it  could  not  be 
received  in  evidence,  as  it  was  not  stamped  as  such. 

In  the  case  of  Brooka  v.  Elkitu,  3  M.  dc  W.  74,  it  was  held  by  the  Court  of  Exchequer, 
that  no  particular  form  of  words  is  necessary  to  constitute  a  promissory  note,  and  that  a 
paper  in  the  following;  form, 

-llth  October,  1831. 

"L  O.  U.  20/.,  to  be  paid  on  the  22d  instant,  '<  W.  Bbooki," 

requires  a  stamp,  either  as  a  promissory  note,  or  as  an  agreement  for  the  payment  of 
money  above  the  value  of  10/. 

In  the  case  of  Wheatley  v.  WiUiami,  1  M.  dc  W.  633,  a  paper  in  the  following  form 
was  held  to  l>e  a  promissory  note : 

"Gentlemen — I  have  received  the  imperfect  book,  which,  together  with  the  cash  over« 
pud  on  the  settlement  of  your  account,  amounts  to  80/.  7s,  0</.,  which  sum  I  will  pay  you 
within  two  years  from  this  date.    I  am,  gentlemen,  your  obedient  servant, 

"Taso.  WiLLiiiii.'* 
**  To  Meurt,  Stewart^  WheatUff,  and  Jdlard,  PiceadiBy.^ 

«D»&18,  1837." 

Sittings  at  Westminster  after  Michaelmas  Term,  1841. 

BEFORE  LORD  DENMAK    C.  J. 


HOME  V.  GRIMBLE  and  HUGGINS. 

\»  had  communicated  to  B.  dc  Co.,  who  were  distillers,  a  method  of  rectifying  spmts 
f*kI  they  were  to  pay  him  an  annuity,  and  6(2.  a  gallon  on  all  spirits  rectified  by  hia 
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method,  and  to  keep  an  account.  A.  having  a  sum  due  to  him,  B.  dc  Co.  offered  to 
pay  it  at  their  solicitor's  office,  and  to  produce  the  account  there.  A.  sent  B.  ic  Co.  a 
letter,  stating  that  he  should  come  to  the  distillery  for  a  sight  of  the  account,  and  for 
payment;  to  which  G.,  one  of  the  firm  of  B.  ^  Co*,  replied  by  letter,  stating,  that  if  A. 
came  to  the  distillery  and  either  rang  or  knocked,  he  would  be  punished,  dec.  A.  went 
to  the  distillery  (which  was  within  the  metropolitan  police  district)  and  gently  rang 
the  gate-bell,  when  H.,  who  was  the  cashier  of  the  firm,  gave  A.  into  the  custody  of  a 
policeman  on  a  charge  of  having  rung  the  bell,  contrary  to  the  54ih  section  of  the 
Police  Act,  3  dt  3  Vict  c.  47. 
Htld^  in  an  action  for  false  imprisonment  by  A.  against  G.  and  H^  that  this  was  not  a 
case  within  that  act,  and  that  G.  and  H.  were  not  justified  under  that  act.  and  that  they 
were  not  entitled  to  notice  of  action. 

False  imprisonment. — ^Plea,  not  guilty,  "  by  statutes." 
It  was  opened  by  Thesigety  for  the  plaintiff,  that  the  plaintiff  having  dis- 
covered a  process  ibr  the  rectification  and  purification  of  grain  spirit,  which 
imparted  to  it  the  •resemblance  of  French  or  Cognac  wandy,  the     r^ng 

Elaintiff  had  communicated  his  process  to  Sir  F.  Booth  &  Co.,  who,  *' 
y  sealed  articles  of  a^eement,  dated  in  the  month  of  July,  183S,  agreed  to 
pay  him  an  annuity  ot  150/.  a  year,  and  6d.  a  gallon  on  all  spirits  to  which 
this  method  was  applied ;  and  it  was  ac^reed,  that  Sir  F.  Booth  &  Co.  shouki 
keep  an  account  of  all  spirits  sent  out  by  them,  to  which  the  plaintiff's  pro- 
cess should  be  applied,  and  that  the  book  containing  this  account  should  be 
open  to  the  inspection  of  the  plaintiff.  By  a  subsequent  agreement  entered 
into  in  the  month  of  August,  1836,  the  annuitv  was  raised  to  300/.  a  year, 
and  down  to  the  year  1838,  the  plaintiff  was  allowed  to  inspect  the  book  at 
the  distillery  in  Albany  Street;  but  in  consequence  of  some  differences 
which  had  occurred,  the  firm  of  Sir  F.  Booth  &  Co.  wished  the  plaintiff  to 
see  the  book  at  the  office  of  their  solicitor.  To  this  the  plaintiff  would  not 
accede,  and  he  wrote  to  inform  Sir  F.  Booth  &  Co.  that  he  should  come  to 
the  distillery  to  see  the  book ;  however,  before  he  did  so,  he  received  a  letter 
simed  by  me  firm,  but  in  the  handwriting  of  the  defenda&t,  Mr.  Grimble, 
wno  was  one  of  the  partners,  that  if  he  came,  and  either  rang  the  bell  or 
knocked  at  the  door,  he  would  be  punished.  It  would  be  proved,  that  the 
plaintiff  went  to  the  distillery  of  Sir  F.  Booth  &  Co.,  and  rang  the  gate-bell, 
when  he  wad  given  into  the  custody  of  a  poficeman  by  the  defendant,  Mr. 
Huggins,  (who  was  the  cashier  of  Sir  F.  Booth  &  Co.,)  on  a  charge  of  having 
created  a  disturbance  by  ringing  the  bell,  contrary  to  the  64th  section  of  the 
Pblice  Act,  2  &  3  Vict.  c.  47  ;  (a)  and  the  p}aintiff  was  taken  by  the  police- 
man before  *Mr.  Hardwicke,  the  sitting  magistrate  at  the  Maiyle-  r«^g 
bone  Police  Court,  who  dismissed  the  case.  ^ 

On  the  part  of  the  plaintiff  Mr.  William  Jacobs  was  called : — ^he  said, 
<<  On  the  2dd  of  April,  1841 , 1  went  with  the  plaintiff  to  the  distillery  of  Sir 
Felix  Booth  &  Co.,  in  Albany  Street ;  the  plaintiff  walked  gently  to  the  gate- 
bell  and  pulled  it  once ;  a  Uttle  boy  came  and  went  into  the  counting-house ; 
the  defendant  Huggins,  who  is  one  of  the  clerks,  eame  out  and  told  the 

Elaintiff  to  go  away  directly,  or  he  should  call  a  policeman  ;  the  plaintiff  said 
e  came  for  payment  of  the  quarterly  account  and  inspection  of  the  books ; 
the  defendant  Huggins  went  across  to  a  policeman  whom  I  had  before  ob- 
served, and  said,  ^  I  give  this  person  in  charge — ^policeman,  do  your  duty.' 

(a)  By  which  it  is  enacted,  **  That  every  person  shall  be  liable  to  a  penalty,  not  more 
than  40<.,  who,  within  the  limits  of  the  metropolitan  police  district,  shall  in  any  thorough* 
fare  or  pablic  place  commit  any  of  the  following  onences:"  one  of  which  is,  **  16.  Every 
person  who  shall  wilfully  and  wantonly  disturb  any  inhabitant  by  pulling  or  ringing  any 
Ooor-bell,  or  knocking  at  any  door  without  lawful  excuse,  or  who  shall  wilfully  and  ua- 
•awfully  extinguish  the  light  of  any  lamp." 
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The  policeman  said,  '  I  haye  seen  no  disturbance.'  Mr.  Huggins  replied, 
*Do  your  duty,  or  I  will  report  you.'  We  went  to  the  station-house,  and 
the  policeman  with  us;  Mr.  Huggins  came  there ;  the  inspector,  after  hear- 
ing all  that  Mr.  Huggins  had  to  say,  said,  '  that  he  thought  it  did  not 
amount  to  a  chai^ ;'  Mr.  Huggins  pressed  the  charge,  and  it  wai^  taken 
down ;  Mr.  Hu^ms  said,  that  he  wisned  the  annoyance  to  be  put  a  stop  to, 
and  to  have  it  settled  before  a  magistrate." 

The  charge-sheet  was  put  in,  and  the  charge  contsuned  in  it  was  as  fol- 
lows : — "  Creating  a  disturbance  at  Sir  F.  Booth's  distillery,  in  Upper  Albany 
Street,  and  ringing  the  bell." 

The  deposition  of  Mr.  Huggins  before  Mr.  Hardwicke,  the  magistrate, 
before  whom  the  charge  was  heard  and  dismissed,  was  also  put  in.  In  his 
deposition  Mr.  Huggins  stated,  inier  aOa^  that  he  knew  the  plaintiff,  and 
that  the  plaintiff  had  claims  on  the  firm. 

On  the  part  of  the  plaintiff  the  following  letter  was  put  in : — 

Albany  Street,  llth  Aprily  1841. 

'^  We  beg  to  infonn  you  that  the  sent-out  book  will  be  at  Messrs.  Tilson 
*201     ^  Go.\  29  Coleman  Street,  City,  *on  Tuesday  morning  next,  the 
^     20th  instant,  when,  on  your  giving  these  gentlemen  a  receipt  for  the 
amount  due  to  you  to  the  19th  instant,  our  draft  will  be  handed  to  you. 

"  We  are,  &c.,  Felix  Booth  &  Co." 

"7b  David  Home,  Esq.'' 

To  this  letter  the  plamtiff  sent  a  reply,  dated  the  19th  of  April,  1841, 
asking  for  a  particular  accoimt  of  the  spirits  sent  out,  and  adding,  ^^I  do 
not  give  up  my  right  to  see  the  books  at  the  worics,  and  to  make  extracts 
therefrom,  under  &e  sanction  of  the  deed."  To  this  letter  Sir  F.  Booth  & 
Co.  replied  by  a  letter  of  the  same  date,  stating  that  a  sum  of  261/.  10s,  was 
due  to  the  plaintiff,  and  that  their  draft  for  that  amount  was  left  with  Messrs. 
Tilson.  Two  letters  from  the  plamtiff  to  Sb  F.  Booth  &  Co.,  of  the  20th 
of  April,  were  also  put  in.  In  the  first  of  these  letters  the  plamtiff  asked  for 
a  copy  of  the  account,  and  in  the  other  of  them,  after  stating  that  no  reply 
had  reached  him  in  answer  to  his  former  letter,  and  that  Sir  F.  Booth  &  Co. 
were  bound  to  keep  and  submit  the  book  to  his  use  in  Albany  Street,  the 
plaintiff  went  on  to  say,  '^  I  hereby  give  you  notice  that  I  shall  call  at 
Albany  Street,  at  twelve  o'clock  to-morrow,  the  22d  instant,  to  exercise  this 
rip;ht,  and  renew  my  other  claims,  as  weU  as  to  receive  payment  of  the 
moneys  due  to  me  for  brandies  for  the  last  quarter's  sales." 

The  follovdng  answer  to  this  letter  was  put  in.  It  was  in  the  handwriting 
of  the  defendant,  Mr.  Grimble,  in  whose  handwriting  the  other  letters,  signed 
"  Felix  Booth  &  Co.,"  were  admitted  to  be. 

^^  Cognac  Brandy  Distillery^  Albany  Street, 
Regent's  Park,  21st  April,  1841. 

"  Sir, — ^We  hereby  give  y^u  notice,  and  warn  you,  that  any  application 
'or  moneys,  or  supposed  rights  or  claims,  at  our  premises  in  Albany  Street, 
according  to  your  letter  of  this  day,  either  by  ringing  the  bells  or  knocking 
fgti  at  doors  •for  admission  into  our  works,  will  be  considered  as  a  tres- 
^  pass,  and  punished  accordingly ;  and  we  hereby  further  warn  you, 
that  any  noise,  nuisance,  or  interruption  to  our  business  will  be  resented  or 
re^sted  in  such  a  manner  as  will  deter  you  from  such  an  application  for  the 
future.  We  again  request  that  all  applications  may  be  made  through  oui 
•nlicitor,  as  no  communication  of  any  kind  whatever  will  be  held  with  you. 

a  ^^  are  &c. 

"  To  David  Home,  Esq."  '  "  Felix  Booth  &  Co." 
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F,  PMockj  A.  G.,  for  the  defendants. — ^I  submit,  that,  even  if  a  creditnr, 
whose  claim  is  undoubtedly  founded  in  justice,  assert  that  claim,  either  by 
knocking  at  the  door,  or  ringing  the  bell,  in  such  a  manner  as  to  disturb  the 
debtor  in  the  peaceable  possession  of  his  house,  he  b  within  the  provisions 
of  the  act  of  parliament ;  and  the  domiciUaiy  visits  of  a  person  like  the 
plaintiff,  made  in  the  manner  in  which  this  was,  are  the  veiy  sort  of  things 
which  this  provision  in  the  police  act  was  meant  to  prevent.  If  the  plain- 
tiff had  any  claim  on  the  nrm  of  Sir  F.  Booth  &  Co.,  for  an  account,  his 
proper  remedy  was  by  filing  a  bill  in  Chancery  a^nst  them.  But  whether 
that  be  so  or  not,  ana  even  assuming  that  the  plaintiff  was  not  liable  under 
^e  police  act,  the  present  action  cannot  be  maintained  against  the  defend- 
ants, as  they  bonfi  fide  considered  themselves  to  be  acting  under  the  provi- 
sions of  that  act,  and  are  entided  to  notice  of  action  by  the  41st  section  of 
the  Stat.  10  Geo.  4,  c.  44,  which  is,  by  the  79th  section  of  the  stat.  2  &  3 
Vict.  c.  47,  incorporated  with  the  provisions  of  the  latter  statute. 

Lord  DfNMAN,  C.  J.,  (in  summing  up.)— It  is  my  opinion  that  the  defend- 
ants, under  this  act  of  parliament,  had  no  authority  to  imprison  the  plaintiff. 
I  shall  not  submit  to  you  the  question,  whether  the  defendants  acted  bon£ 
fide,  as  the  question  r^y  is,  ^at  damages  the  ^plaintiff  is  entitled  r«Q^ 
to ;  and  I  am  of  opinion  that  no  notice  of  action  was  necessaiy ,  (a)  *■ 
and  that  the  defendants  had  no  justification  whatever  under  the  police  act 
for  infringing  as  they  have  done  the  liberty  of  their  fellow-subject.  It  is  a 
mere  abuse  of  language  to  say,  that  this  act  of  parliament  has  any  reference 
to  a  case  like  the  present  If  the  defendants  really  thought  that  the  plaintiff 
was  a  trespasser  in  coming  to  the  distillery,  why  not  bring  an  action  of  tres- 
pass against  him,  instead  of  asking,  as  the  learned  attorney-general  has  done, 
that  the  plaintiff  should  file  his  bul  in  equity  against  Sir  Felix  Booth  &.  Co.| 
for  an  account.  I  do  not  mean  to  say,  that  there  may  not  possibly  be  cases 
where  a  person,  by  his  obstinacy  in  ringing  at  a  bell  or  knocking  at  a  door, 
for  the  avowed  purpose  of  enforcing  a  legal  right,  may  not  expose  himself 
to  the  punishment  which  this  act  of  parliament  has  provided  for  such 
offences ;  but  the  facts  in  the  present  case  are  not  of  a  nature  which  can, 
with  any  regard  to  either  law  or  common  sense,  be  brought  within  the  ope- 
ration of  this  statute.  The  learned  attorney-general  has  complained  of  the 
domiciliary  visits  of  the  plaintiff  to  the  estsmlishment  of  Sir  Felix  Booth, 
and  has  said  that  this  act  of  parliament  was  passed  for  their  prevention ; 
however,  I  must  say,  that  I  think  that,  if  the  very  great  powers  which  are 
uiSdoubtedly  given  to  the  police  by  this  act  of  parliament  were  extended  to 
cases  like  the  present,  the  result  would  be  domiciliary  visits  of  another  and 
much  more  dangerous  descripti(»i.  There  is  another  provision  in  this  veiy 
act  of  parliament,  by  which  the  police  are  authorized  to  receive  into  their 
custody  any  person  who  has  used  insulting  language  to  another.  Now,  if 
die  plaintiff  nad  given  eitl|taR.of  the  defi^dants  into  custody,  because  diat 
defendant  bad  written  a«lett(^  to  the  plaintiff,  in  which  he  said  that  he 
would  hold  no  peisonri  intercourse  with  the  plaintiff,  that  charge  would 
*bave  been  just  as  much  authorized  by  the  act  of  parliament  as  the  r«^ 
charge  which  the  defendant  Mr.  Huggins  made  against  the  plaintiffs ;  ^^ 
and  I  think  I  need  not  go  further  to  show  what  would  be  the  consequences 
diat  would  result  from  the  construction  sought  to  be  put  on  the  act  of  par- 
liament by  the  defendants.    Your  verdict  ought  to  be  for  the  plaintiff,  with 

(a)  8ee  the  case  of  Brooker  ▼.  FuU,  9  C.  &  P.  661,  (38  E.  C.  L.  R.  273,)  and  DctttU  ▼ 
"mtd^^,  ante,  p.  9. 
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such  moderate  damages  as  you  &mk  die  circumstances  of  die  case  fairly 
and  properly  require. 

Verdict  for  die  plaintiff,  damages  5K)/. 

Thaiger  and  G.  T.  WhUe^  for  die  plaintiff. 

F.  Pottockf  A.  G.,  Crowdery  and  JBovill^  for  die  defendants. 


BEit>RE  USU  JUmCE  WIGHTBiAlT, 

{WliO  sat  for  the  Lord  Chief  JuMce.) 
PRICE,  Bart,  and  Odiers,  v.  SEAWARD  and  Anodier. 

In  an  action  of  trespass  to  land  the  defendants  pleaded  not  goilty,  and  a  right  of  way. 
T^e  plain  tifis  replied  de  injurid  to  the  plea  of  the  right  of  waj ;  and  newly  assigned,  that 
the  trespasses  were  committed  <<on  other  and  d&erent  occasions*'  than  that  in  the 
second  plea  mentioned.  The  defendants  pleaded  to  the  new  assignment  a  payment  of 
money  into  court,  and  by  this  plea  relinquished  and  abandoned  to  much  of  the  general 
issne  "as  travertu  or  denies,  or  can  be  denied  or  construed  to  traverse  or  deny  the  iaid 
(rapoMo  ntwhf  attigned^  or  any  part  thereof."  Replication  to  this  plea,  accepting  the 
snm  paid  into  court,  "in  fuU  uUitf action  and  ditdtargt  of  the  said  antral  tn$patu»  aboet 
mntly  aatigmidy 

Bddj  that,  as  the  plea  of  not  guilty  was  not  entirely  withdrawn,  the  plaintiff  had  the  right 
to  begin ;  and  that,  if  in  a  case  like  this  the  defendant  wished  to  begin,  he  should  take 
out  a  sammons,  and,  by  a  judge's  order,  withdraw  the  general  issue  entirely  from  the 
record. 

Trespass  for  breaking  and  entering  the  plaintifls'  close,  and  for  taking 
away  tar  and  turpentine.  Pleas,  1st,  To  the  whole  declaration,  not  guilty. 
And  as  to  the  breaking  of  the  close ;  2d,  A  plea  of  a  public  way ;  3d,  A 
•241     P^^*  ^^  *  private  way,  and  a  user  of  it  for  twenty  years ;  *4th,  A 

'■  plea  of  a  private  way  granted  by  a  lost  grant.  As  to  the  taking  of 
the  turpentine  and  tar,  6th,  That  it  was  encumbering  the  defendants'  close, 
and  that  they  removed  it ;  6th,  That  the  plaintiffs  assaulted  the  defendants 
and  their  servants,  and  rolled  the  barrels  containing  the  turpentine  and  tar 
against  them,  and  that  the  defendants  removed  them  in  self-defence ;  7th, 
The  like,  only  stating  that  the  trespass  was  committed  in  defence  of  the  de- 
fendants' servants.— Replication,  taking  issue  on  all  the  special  pleas,  and 
new  assigning  separately  upon  each  special  plea,  that  the  trespasses  were 
committed  ^'  on  other  and  different  occasions,  and  for  other  and  different 
purposes  than  in  that  plea  mentioned."  To  the  new  assimments  the  de- 
fendantas  pleaded  a  payment  of  25/.  into  court,  and  that  the  plaintifls  had  not 
sustained  greater  damages ;  and  this  plea  then  went  on  as  follows : — ^^  And 
the  defen£mts  fully  rehnquish  and  abandon  so  much  of  their  said  first  plea 
by  them  above  pleaded  as  traverses  or  denies,,  or  can  be  deemed  or  construed 
to  traverse  or  deny,  the  said  trespasses  newly  assigned^  or  any  part  thereof 
or  that  the  plaintiffs  have  sustained  damage  in  respect  thereof."  Replication 
to  the  plea  to  the  new  assignments,  "  that  the  plaintifls  accept  and  take  out 
of  court  the  said  sum  of  25/.,  in  full  satisfachon  and  discharge  of  the  said 
teoeral  trespasses  above  f^^^hf  assigned.  Therefore,  as  to  such  last-men- 
tioned trespasses,  the  plaintiffii  are  satisfied,  and  they  pray  judgment  for  theif 
costs  and  charges  by  diem  sustained  in  this  behalf." 

F.  Pollock  J  A.  G.,  for  the  defendants. — I  submit  that  on  these  pleadings 
the  defendants  are  entitied  to  begin.  The  plaintiffs  having  accepted  the 
amount  paid  into  court  on  the  new  assignments,  there  can  be  no  question  of 
dama^.  The  justificaticms  set  up  by  the  pleas  are  the  only  matters  in 
question. 
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Hoggins,  on  the  same  side. — ^In  the  case  of  De  Beauvoir  v.  Shades,  in 
v/hich  the  pleadings  were  very  similar  to  the  *present,  the  lord  chief      rmop:. 
justice  of  Common  Pleas  decided,  that  the  defendant  should  begin,     ^ 
on  the  ground  that  there  was  nodiing  in  question  but  rights,  the  burden  of 
proof  of  which  lay  on  the  defendant. 

Thesiger,  for  the  plaintiffs. — The  plea  of  the  general  issue  is  not  wholly- 
withdrawn.  The  defendants  only  withdraw  so  much  of  the  plea  of  not 
guilty  as  relates  to  the  trespasses  newly  assigned ;  which  trespasses  newly 
assigned  are  alleged  to  have  been  committed  on  other  and  different  occasions 
than  those  mentioned  in  the  special  pleas. 

WiGHTMAN,  J. — ^I  am  of  opinion,  that  the  plaintiffs  mtist  begin.  If  there 
had  been  ^o  new  assignment  the  plaintiffs  would  clearly  hare  begun,  because 
of  the  general  issue.  The  new  assignment  is  for  trespasses  on  othec  and 
difierent  occasions  than  those  mentioned  in  the  special  pleas ;  and  the  de- 
fendants, as  to  those  trespasses  committed  on  other  and  different  occasions, 
withdraw  their  plea  of  the  general  issue,  but  they  do  not  withdraw  their  plea 
of  the  general  issue  entirely.  It  would  save  a  great  deal  of  discussion  if  the 
defendants,  in  cases  like  the  present,  would  t^e  out  a  summons,  and  by  a 
judge's  order  withdraw  the  plea  of  the  general  issue  entirely  from  die  record, 
and  then  there  could  be  no  doubt  as  to  their  right  to  begin,  (a) 

ThesigeTy  for  the  plaintiffs,  opened  their  case. 

The  cause  was  referred. 

Thesiger,  Knowles,  and  H.  HUl,  for  the  plaintiffs. 

F.  Pollock,  A.  G.,  Jervis,  and  Hoggins,  for  the  defendants. 

(a)  In  the  case  of  P<mtiftx  v.  Mly,  9  C.  dc  P.  202,  (38  E.  C.  L.  R.  79.)  it  was  he1d»  that 
the  defendant's  counsel  at  the  trial,  ofiering  to  admit  that  the  plaintiff  was  entitled  to  a 
verdict  on  the  issues,  the  proof  of  which  lay  on  the  plaintiff,  would  not  entitle  the 
defendant  to  begin  on  the  issues,  the  proof  of  which  lay  on  the  defendant 
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BEFORE  LORD  DENMAK,  C.  J. 


BILLING  V.  RIES. 

A.  on  Tuesday,  the  I7th  of  November,  asked  B.  to  give  him  change  for  a  check  for  lOL 
10«M  drawn  by  C.  on  W.  Sc  Co.,  bankers.  B.  did  so,  and  kept  the  check  till  the  follow- 
ing Saturday,  when  he  paid  it  to  his  bankers.  On  Monday  the  23d,  W.  &.  Co.  stopped 
payment,  and  the  check  was  not  paid  by  them.  On  the  evening  of  that  day  B.  told  A. 
that  the  check  had  been  *'  returned/'  not  telling  A.  that  W.  ic  Co.  had  stopped  pay« 
ment,  a  fact  which  A.  did  not  know.  A.  gave  B.  5/.  and  an  I.  O.  U.  for  5/.  10«.,  and 
took  back  the  check.  It  was  proved  that  C.  had  funds  in  the  hands  of  W.  &  Co.: — 
Held,  that  the  suppression  of  the  fact  by  B.  that  W.  dc  Co.  had  stopped  payment,  and 
the  statement  by  him  that  the  check  had  been  **  returned,'*  amounted  to  such  a  fraud 
upon  A.  as  would  entitle  him  to  recover  back  the  £5,  in  an  action  for  money  had  and 
received;  and  that,  to  entitle  him  to  do  so,  it  was  not  necessary  that  he  should  have 
given  or  tendered  back  the  check  to  B. 

« 

Debt  for  money  had  and  received,  with  a  count  upon  an  account  stated. 
Plea,  nunquam  indebitatus. 

It  appeared,  that,  on  the  evening  of  Tuesday,  the  17th  of  November,  ihe 
]>laintiff  asked  the  defendant  to  give  him  cash  for  a  check  drawn  by  the 
plaintiff's  brother  on  Messrs.  Wripit,  the  bankers  of  Henrietta  Street,  Covent 
Garden,  for  10/.  10^.,  and  that  the  defendant  did  so ;  and  it  was  proved  by 
awitness  named  Lock  that  he  saw  the  defendant,  on  the  evening  of  Monday, 
the  23d  of  November,  when  the  defendant  said  to  him — ^'  Billing  is  in  a 
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ereat  passion ;  I  changed  a  check  for  him  in  the  early  part  of  last  week,  and 
I  paid  it  into  my  bankers'  last  Saturday,  (November  21st ;)  when  he  came  in 
ttus  evening,  I  said,  ^  Your  check  is  returned,'  and  he  gave  me  5/.  and  an 
I.  0.  U.  for  5^.  10^. ;  I  then  told  him  Wright's  bank  had  stopped  payment, 
and  he  was  angry."  This  witness  also  stated,  that  he  told  the  defendant 
that  he  ought  not  to  have  concealed  the  fact,  that  the  banking-house  had 
stopped  payment.  It  was  proved  by  another  witness,  that  the  defendant 
told  him  that  he  had  kept  the  check  some  days,  and  that  it  was  not  paid 
because  the  bank  had  stopped,  and  that  he  had  got  the  money  afterwards 
of  the  plaintiff.  It  was  also  proved  by  the  plaintiff's  brother,  who  was  the 
drawer  of  the  check,  that,  on  the  17th  of  November,  he  had  funds  to  the 
amount  of  250/.  in  the  hands  of  Messrs.  Wright,  and  that  he  continued  to 
•271  have  funds  in  their  *hands  till  they  stopped  payment ;  and  he  stated, 
^  in  cross-examination,  that  bs,  in  the  pound  had  been  paid  under  the 
bankruptcy  of  Messrs.  Wright,  and  that  the  check  in  question  had  been  in 
his  possession  since  the  24m  of  November,  but  that  he  had  not  proved  for  it 
under  the  bankruptcy  of  Messrs.  Wright. 

The  following  letters  from  the  plaintiff's  attorney  to  the  defendant,  and 
from  the  defendant's  attorney  in  answer,  were  put  in : — 

"  Sir, — ^I  am  instructed,  by  Mr.  Sidney  Billing,  to  apply  to  you  for  the; 
return  of  the  5/.  which  you  yesterday  received  from  him,  under  circun)- 
stances  which  it  is  unnecessary  for  me  to  enter  into,  and  also  for  the  return 
of  a  piece  of  paper,  on  which  is  written  the  words  and  figures  *  I.  O.  U.  5/. 
10^.,  Sidney  Billing,  the  23d  November,  1840 ;'  and  you  will  consider  this 
letter,  as  it  is  intended,  as  a  demand  for  the  piece  of  paper  or  I.  O.  U. ;  and 
unless  you  pay  the  amount,  and  deliver  up  the  paper  to  the  bearer,  I  shall 
immediately  commence  proceedings  against  you. 

"  I  am  yours  obediendy, 
''To  Mr.  Solomm  RieSy  "  J.  Billing." 

''Cigar  Divan^  Strand,  ^f  33  IGng  SL^  Cheapside, 

"24/AJV(w.,  1840." 
"  7,  Liverpool  St.,  Broad  St.,  1st  Dec.,  1840. 

Sir, — Mf .  Samuel  Ries  has  put  vour  letter  to  him  in  my  hands,  w^ith  in- 
structions to  appear  to  any  process  that  you  may  think  proper  to  issue  against 
him ;  and  also,  that  if  the  5/.  iOs.  owing  to  him  from  Mr.  Sidney  Billing  be 
not  immediately  paid,  to  proceed  against  him  for  the  recovery  thereof  with- 
out delay.  "  I  am,  sir,  your  obedient  servant, 
"To  M-.  John  Mling.''  «  E.  J.  Sydney." 
•201  JerviSj  for  the  defendant. — I  submit,  that  this  action  is  *not  main- 
^  tainable,  and  that  the  plaintiff  must  be  nonsuited.  This  is  an  action 
for  money  had  and  received ;  and  if,  in  the  present  case,  an  action  were 
maintainable  at  all,  the  declaration  should  have  been  special,  and  in  deceit. 
A  plaintiff  can  only  recover  in  an  action  for  money  had  and  received,  if  he 
be  equitably  entitled  to  the  money,  and  has  put  the  opposite  party  into  the 
same  situation  that  he  was  in  before.  The  proper  course  for  the  plaintiff  to 
have  taken  before  brining  this  action,  would  have  been  to  have  returned 
the  check  to  the  defendant.  By  not  doing  so,  the  defendant  is  deprived  of 
the  power  of  proving  for  its  amount  under  Wrij^t's  bankruptcy.  The 
drawer  of  the  check  omitting  to  prove  for  it  will  not  suffice ;  and  it  is  no 
answer  to  my  objection,  to  say,  that,  after  judgment  in  this  case,  the  check 
will  be  given  up ;  and  so  far  uom  the  plaintiff  having  given  up  the  check  to 
the  defendant,  his  attorney  does  not  even  offer  to  do  it,  when  he  demands 
the  5i  and  the  return  of  the  L  0.  U. 
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Lord  Denmak,  C.  J. — I  think  that  if  the  facts  of  the  case  remain  un- 
altered, the  plaintiff  will  be  entided  to  recover  in  this  action. 

Jervis  addressed  the  jury  for  the  defendant. — The  holder  of  a  check  has 
a  right  to  look  to  the  person  from  whom  he  received  it,  if  it  is  not  paid  at 
the  banker's ;  and  bv  not  presenting  it  in  time,  he  is  in  no  different  situation 
from  that  of  the  endorsee  of  a  bill  of  exchange,  who  has  given  time  to  the 
acc^tor.  Now,  if  the  holder  of  a  bill  of  exchange,  which  was  dishonoured, 
applied  to  the  dntwer  for  payment,  and^  was  paid  the  amount  of  the  bill  by 
the  drawer — could  it  be  contended,  that  the  drawer  could  recover  his  money 
back  fix)m  the  holder,  because  the  holder  did  not  tell  the  drawer  that  he  had 
given  time  to  the  acceptor  ?  A  person,  who  pays  money  under  such  circum- 
stances, is  bound  to  inquire  before  he  |Miys  the  money,  whether  any  thing 
has  been  done  to  discharge  him  *from  his  legal  liabihty ;  and  here  r^Qo 
the  plaintiff,  even  when  he  wanted  his  money  back  again,  never  ^ 
returned  the  check  to  the  defendant,  so  as  to  enable  him  to  prove  for  the 
amount  under  the  bankruptcy  of  Messrs.  Wnght. 

Lord  Denbcan,  C.  J. — The  plaintiff  is  entitled  to  a  verdict ;  and  I  direct 
the  jury,  that  the  defendant's  knowing  the  bank  to  have  stopped  payment, 
and  suppressing  that  feet,  and  his  telling  the  plaintiff  that  the  check  was 
^^  returned,"  is  such  a  suppression  of  the  truth  as,  in  point  of  law,  consti- 
tutes a  fraud  on  the  plaintiff.  The  check  wqs  not  "  returned"  in  ihe  ordi- 
nary acceptation  of  that  term ;  and  I  think  that,  under  the  circumstances  of 
this  case,  the  defendant  was  bound  to  communicate  all  he  knew. 

Verdict  for  the  plaintiff  for  6L 

Erie  and  Humfrey,  for  the  plaintiff. 

Jervis f  for  the  defendant. 


MORRIS  and  Otiiers  v.  HANNEN  and  M'KNEIGHT. 

* 

A  notice  to  prodace,  served  by  the  defendants  on  the  plaintiffs,  giving  them  notice  to 
produce  **  all  letters  written  to  and  received  by  yon  between  the  years  1887  and  1841, 
both  inclusive,  by  and  from  the  said  defendants,  or  either  of  them,  during  the  time 
aforesaid,  or  by  or  to  any  person  on  their  or  your  behalf  respectively,"  is  gOMod,  and  is 
not  too  general,  although  it  does  not  specify  the  date  of  each  particular  letter. 

Debt  for  goods  sold,  with  a  count  upon  an  account  stated.  Pleas,  by  the 
defendant  Hannen — 1st,  Nunquam  indebitatus;  2d,  Payment  by  the  de- 
fendant M'Kneight ;  3d,  That  the  defendants  had  been  partners,  and  that 
the  debts  became  due  from  them  as  such ;  that  they  dissolved  their  partner- 
ship, and  that  it  was  agreed  that  the  defendant  M^Kneieht  should  pay  all 
debts  owingfix>m  the  firm,  and  become  solely  responsible  for  them ;  and  that 
the  *plaint^  agreed  widi  the  defendant  M^Kneiefat  and  this  de<  ^^^q 
fendant  to  discharge,  and  did  then  discharge,  this  defendant  from  all  ^ 
liability  in  respect  thereof. — Replication  to  the  3d  plea,  that  the  plaintiffs 
did  not  agree  with  the  defendant  '^  to  discharge,  nor  did  they  discharge,  the 
said  defendant  Hannen  from  all  liability  in  respect  of  the  said  several  debts  in 
the  declaration  mentioned,  or  any  of  them,  or  any  part  thereof,  in  manner 
and  form,"  &c.  The  defendant  M^Kneigfat  suflered  judgment  to  go  by 
default. 

Lord  Denhah,  C.  J. — Does  the  3d  plea  state  that  diere  was  any  con 
ttideration  for  this  agreement  ? 
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S.  JUMm,  for  &e  plaintiff* — ^It  does  not(a) 

Evidence  was  given  of  the  goods  being  supplied  to  the  defendants  during 
their  partnership. 

Pdendarfi^j  for  the  defendant  Hannen,  referred  to  the  cases  of  Thompson 
V.  Pmw^  5  B.  &  Ad.  925,  (27  E.  C.  L.  R.  241,)  3  N.  &  M.  167,  and  .Har^ 
V.  JUexmderj  2  M.  &  W.  484.(») 

On  the  part  of  this  defendant^  an  advertisement  in  the  London  CSazette, 
announcing  the  dissolution  of  die  partnership  of  the  defendants,  was  put 
in.(c)  It  stated  the  dissolution  of  the  partnership,  and  that  all  debts  due  to 
or  from  the  late  firm  should  be  received  and  paid  by  the  defendant 
M'Kneight 

The  written  agreement  entered  into  between  the  two  defendants,  dated 
*311     ^^  ^^  ^^  August,  1839,  by  which  *the  partnership  was  dissolved, 
•I     was  also  put  in.    It  contained  a  stipulation  as  to  debts  to  the  eflect 
above  stated. 

Peler^dor;^  called  for  a  letter  sent  by  the  defendants  to  the  plaintifis,  dated 
die  15th  of  August,  1839. 

Hie  notice  to  produce,  given  by  the  defendant's  attorney  to  the  plaintiff, 
was  read :  it  was  in  the foUowinff  form: — 

'^  Take  notice,  that  you  will  be  required  to  produce  and  show  to  the 
court  and  jury  on  the  trial  of  this  cause,  all  account-books,  and  books  of 
every  description,  kept  by  you  relative  to  your  business  of  spirit  merchants, 
between  the  years  18i37  and  1841,  both  inclusive ;  and  also  all  letters  writ- 
ten to  and  received  by  you  during  such  period  by  and  from  the  said  defend- 
ants, or  either  of  them,  during  the  time  aforesaid,  or  by  or  to  any  person  on 
their  or  your  behalf  reapectively." 

Erkj  for  the  plaintiffit. — ^I  submit  that  the  notice  to  produce  is  not  suf- 
ficient, as  it  does  not  state  the  dates  of  the  letters  which  the  phmtifls  are 
called  on  to  produce. 

Lord  Denhak,  C.  J. — ^I  think  it  is  ai  good  notice  to  produce. 

Secondary  evidence  was  given  of  the  contents  of  the  letter. 

There  was  no  evidence  that  the  plaintifis  had  ever  agreed  to  discharge 
the  defendant  Hannen  fitMn  his  liabdity,  and  there  was  therefore  a 

Vqpdict  for  the  plaintifl&. 

Erk  and  A  Mariinj  for  the  plaintifis. 

Pdersdofjf  vad  Luskj  for  the  defaidant  Hannen* 


[a)  It  seems  to  be  very  doiibtfal  whether  a  plea  of  this  kind,  which  does  not  state  a 
eonsideration,  would  not  be  bad,  even  after  verdict,  unless  it  were  fomnded  on  an  instsu 
ment  under  seaL 

[b)  See  also  the  case  of  David  ▼.  EUia,  7  D.  &  R.  690. 

[c)  It  was  opened  that  this  adyertisement  coold  be  traced  to  the  knowledge  of  the 
plaintiffs. 


t 


*32]        *DOE  on  the  Demise  of  HUMPHREY  v.  MARTIN. 

la  ejectment  to  recover  five  hoases,  it  was  proved  that  the  lessor  of  the  plaintiff  had 
received  the  rents  of  some  of  them  for  four  quarters,  and  of  the  others  for  five  quarters, 
down  to  March,  1S41,  and  that  in  that  month  the  lessor  of  ihe  plaintiff's  receiver  of 
rents  found  the  door  of  one  of  the  houses  secured  by  a  chain,  and  the  defendant  in  it, 
who  said  that  it  was  his  freehold  i^-^HM,  that  this  was  evidence  to  |^  fo  the  juiy  on 
the  part  of  the  lessor  of  the  plaintiff;  ahd  if  there  was  no  evidence  given  on  ibe  pan 
of  the  defendant,  it  would  be  for  the  jury  to  consider  whether  they  were  saiisllcd  apoa 
ills  cvideaes  that  the  piopecif  vtall]r  htiosfed  tp  the  lestfor  of  the  plaintiff 
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Ejectment  to  recover  five  houses,  being  Nos.  1,  2,  3,  4,  and  5,  in  Cock 
Court,  Angel  Alley,  in  the  parish  of  St.  Botolph  without  Bishopsgate.  The 
day  of  the  demise  was  the  7th  of  May,  1841. 

It  was  proved  by  a  person  named  Griffith,  that  she  had  occupied  the 
house  No.  6,  and  had  paid  rent  for  it  to  Mr.  Bayman,  the  receiver  of  rents 
of  the  lessor  of  the  plaintiff,  and  that  on  her  quitting  die  house  in  the  begin- 
ning of  the  year  1841,  she  had,  by  the  consent  of  die  lessor  of  the  plaintiff, 
let  it  to  a  person  named  Connell ;  and  it  was  further  proved  by  Mr.  Bayman, 
that  in  the  years  1840  and  1841,  he  had  received  die  rents  of  all  the  five 
houses  for  the  lessor  of  the  plaintiff,  some  for  four  quarters,  and  the  others 
for  five  quarters,  down  to  March,  1841. 

It  was  further  proved  by  Mr.  Bayman,  that,  in  the  month  of  March,  1841, 
he  found  the  door  of  the  house  No.  5  secured  by  a  chain,  when  the  defend- 
ant, who  was  in  the  house,  told  him  through  a  window,  that  it  was  his  (the 
defendant's)  freehold,  and  he  claimed  it  under  a  will,  and  he  referred  the 
witness  to  Mr.  Hembery,  his  solicitor. 

Bally  for  the  defendant. — If  the  defendant  had  come  into  possession,  either 
under  the  lessor  of  the  plaintiff  or  by  means  of  any  of  the  tenants  of  the 
lessor  of  the  plaintiff,  I  admit  that  the  defendant  could  not  put  the  lessor  of 
the  plaintiff  on  the  proof  of  his  tide ;  but  here  the  defendant  comes  in  inde- 
pendently of  the  lessor  of  the  plaintiff  and  of  his  tenants,  and  he  claims  the 
property  as  his  freehold.  .That  being  so,  the  lessor  of  the  plaintiff  can  only 
recover  by  the  goodness  of  his  own  title ;  and  he  cannot,  without  proving  a 
title  in  himself,  call  on  the  defendant  to  show  his  title.  If  the  lessor  of  the 
plaintiff,  had  shown  the  receipt  of  rent  by  himself  for  twenty  years,  that 
would  be  evidence  of  title ;  but  the  receipt  of  rent  for  four  or  five  *quar-  j-^oo 
ters  is,  as  I  submit,  not  sufficient.  In  ejectment  the  plaintiff  is  not  ^ 
entided  to  recover  by  proof  of  possession  as  he  does  in  trespass ;  he  can  oidy 
recover  upon  proof  of  a  good  tide. 

Lord  Denman,  C.  J.,  (in  summing  up.) — If  the  defendant  has  any  tide 
to  this  property,  he  ought  to  show  it  now.  I  think  that  the  lessor  of  the 
plaintiff  has  given  sufficient  evidence  for  me  to  leave  to  you,  and  you  are  to 
consider  whether  this  evidence  satisfies  you,  that  the  lessor  of  the  plaintiff 
is  the  owner  of  this  property.  You  have  had  it  proved  that  the  lessor  of 
the  plaintiff  received  the  rents  for  four,  and,  in  some  instances,  five  quarters, 
without  interruption  ;  and  then  the  defendant  gets  into  possession,  and  says 
the  property  is  his  freehold.  The  defendant  gives  you  no  evidence  of  any 
right  in  himself,  and,  for  aught  that  appears  in  this  case,  he  is  a  mere 
wrong-doer.  You  are  therefore  to  say,  whether  you  are  satisfied  by  the 
evidence  that  this  property  really  belongs  to  the  lessor  of  the  plaintiff. 

Verdict  for  the  plaintiff.(a) 

S.  Martin  and  Chadwicke  JoneSy  for  the  plaintiff. 

Bally  for  the  defendant. 

(a)  See  the  cases  of  Doe  d.  Hughes  v.  DybaU,  3  C.  &  P.  610,  (14  E.  C.  L.  R.  481 ;)  and 
JJoe  d.  Statubury  y.  Jrkwr^ht,  5  C.  ^  P.  576,  (24  E.  C.  L.  R.  462.) 
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n  assumpsit  for  tolls,  a  computus  of  a  propositus  or  reeve  of  33  Hen.  6,  which  was 
brought  from  the  muniment  room  of  the  lord  of  the  manor,  but  which  was  not  signed, 
and  of  which  no  evidence  of  the  handwriting  could  be  given,  but  in  which  the  receiver 
purported  to  charge  himself  with  the  receipt  of  the  money,  was  offered  in  evidence  :— 
Mdy  to  be  receivable. 
The  plaintiff  claimed  tolls  throughout  the  port  of  Padatow  i-^Sdd^  that  a  CBOord  of  K.  9.,  of 
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7  Ric  2f  o^  ji  eaase  removed  by  certiorari  from  the  maritime  court  of  Aldestowe,  was 
rrceirablein  ividence  for  the  plaintiff,  although  that  cause  was  an  action  of  trespass 
for  taking  a  ship,  and  the  present  plaintiff  and  defendant  did  not  claim  under  either  of 
the  parties  to  it;  and  evidence  was  allowed  to  be  given  by  the  witness  who  produced 
it,  that  he  had  ascertained  from  records  that  Aldestowe  and  Padstow  are  different 
names  for  the  same  place. 
Bot  the  opposite  counsel  will  not  be  allowed  to  ask  him  whether  he  had  not  found  other 
records  besides  those  given  in  evidence,  which  related  to  the  right  of  the  prior  of  B., 
from  whom  the  plaintiff  traced  his  title,  as  that  would  be  giving  parol  evidence  of  the 
contents  of  those  records. 

Assumpsit  for  the  tolls  of  goods  passing  through  a  certain  manor  of  the 
plaintiff,  and  wharfage  in  the  manor,  and  for  tolls  due  to  the  plaintiff  as 
owner  of  the  port  of  Padstow,  with  a  count  for  tolls  generally. 

Plea :  as  to  lOZ.,  being  the  tolls  due  for  passage  and  wharfage,  and  on 
the  last  count  for  tolls  generally^  a  plea  of  payment  of  IQl.  into  court,  and, 
as  to  residue,  non  assumpsit.(a) 

(a)  As  the  forms  of  the  declaration  and  plea  may  be  useful  in  practice,  we  have  sub- 
joined them. 

Dtdaration, — *<That  the  defendant  heretofore,  to  wit,  on  the  17th  day  of  January,  a.  s. 
IS40,  was  indebted  to  the  plaintiff  in  200/.  for  divers  reasonable  tolls  and  sums  of  money 
due  and  of  right  payable  from  and  by  the  defendant  to  the  plaintiff,  to  wit,  for  the 
passage  of  divers  goods  and  chattels,  wares  and  merchandises,  over  and  through  a  certain 
manor  and  certain  premises  of  the  plaintifi^atthe  defendant's  request,  and  by  the  permission 
and  sufferance  of  Uie  plaintiff,  and  for  the  wharfage  and  deposit  for  certain  spaces  of  time 
then  elapsed  of  the  said  goods  and  chattels,  wares  and  merchandises,  in  and  upon  the 
said  manor  and  premises  of  the  plaintiff,  at  the  defendant's  request,  and  by  the  suffer^ 
ance  and  permission  of  the  plaintiff. 

^  And  for  divers  other  reasonable  tolls  and  sums  of  money  dae  and  of  right  payable 
by  and  from  the  defendant  to  the  plaintiff  for  and  rn  respect  of  divers  tolls  and  port  duties 
doe  and  of  right  payable  by  and  from  the  defendant  to  the  plaintiff,  as  and  being  owner 
of  a  certain  port,  to  wit,  the  port  of  Padstow,  in  the  county  of  Cornwall,  to  wit,  for  and 
in  respect  of  divers  goods,  wares,  and  merchandises  exported  and  shipped  from  and  out 
of  the  said  port,  at  the  defendant's  request,  and  by  the  sufferance  and  permission  of  the 
plaintiff. 

**  And  also  for  and  in  respect  of  divers  other  goods,  wares,  and  merchandises  imported 
into,  and  landed  and  unloaded  in  and  upon  the  said  port,  at  the  defendant's  request,  and 
by  the  sufferance  and  permission  of  the  plaintiff. 

**  And  for  divers  other  sums  of  money  due  and  of  right  payable  and  renderable  by  the 
«  defendant  to  the  plaintiff,  as  being  the  owner  of  the  said  manor,  as  and  for  certain  other 
tolls  before  then  dae  and  of  right  payable  and  renderable  by  the  defendant  to  the  plain- 
tiff, as  and  being  such  owner  of  the  said  manor. 

"  And  for  divers  other  sums  of  money  due  and  of  right  payable  and  renderable  by  the 
defendant  to  the  plaintiff,  as  and  being  owner  of  the  said  port,  as  and  for  and  in  respecx 
of  certain  other  tolls  and  port  duties  before  then  due  and  of  right  payable  and  render- 
*  able  by  the  defendant  to  the  plaintiff,  as  and  being  such  owner  of  the  said  port. 

rAnd  for  divers  other  sams  of  money  due  and  of  right  payable  and  renderable  by  thp 
defendant  to  the  plaintiff,  as  and  for  certain  other  tolls  and  duties  before  then  due  and 
of  right  payable  and  renderable  by  the  defendant  to  the  plaintiff;  and  being  so  indebted, 
he,  the  defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  consideration  of 
the  premises  respectively,  promised  the  plaintiff  to  pay  him  the  said  several  sums  of 
money  respectively  on  request ;  yet  he  hath  disregarded  his  promise,  and  hath  not  paid 
the  said  sums  of  money,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  plaintiffs 
damage  of  200/." 

PUas. — **  As  the  sum  of  10/.  being  part  of  the  moneys  in  the  declaration  mentioned, 
and  therein  alleged  to  be  due -and  payable  to  the  plaintiff  for  the  passage  of  goods,  chal- 
tels,  wares,  and  merchandises,  over  and  through  a  certain  manor  and  premises  of  the 
plaintiff;  and  for  wharfage  and  deposit  of  the  same  in  and  upon  the  said  manor  and  pre- 
mises, and  for  sums  of  money  due  and  payable  and  renderable  to  the  plaintiff,  as  and 
being  the  owner  of  the  said  manor,  as  and  for  certain  tolls  in  the  declaration  mentioned, 
and  for  other  sums  of  money  alleged  in  the  last  count  of  the  declaratioh  to  be  due,  pay- 
able, and  renderable  to  the  plaintiff,  as  and  for  certain  other  tolls  and  duties  in  the  said 
declaration  last  above  mentioned,  the  defendant,  by  John  Brown rigg  Gore,  his  attorney, 
•ayK,  that  Uie  plaintiff  ought  not  further  to  maintain  his  action  in  respect  thereof, 
because  the  d«  fendant  now  brings  into  court  the  sum  of  10/.  ready  to  be  paid  to  the  plain 
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Replication :  as  to  the  10/.,  acceptmg  that  sam,  with  a  nmiliter  to  the 
non  assumpsit. 

*The  real  question  in  the  case  was,  whether  the  plaintiff,  who  r^o^ 
was  the  lord  of  the  manor  of  Padstow,  in  the  county  of  Cornwall,  ^ 
was  entitled  to  tolls  on  all  goods  shipped  from  the  port  of  Padstow,  or 
imported  into  that  port ;  or  whether  his  right  to  toll  extraded  only  to  the 
manor  of  Padstow,  the  port  extending  beyond  the  manor,  and  the  sum  paid 
into  court  being  the  amount  due  from  the  defendant  to  the  plaintiff  for  tolls 
within  the  manor  only. 

*The  venue  in  this  case  had  been  originally  laid  in  London ;  but,      fOR 
on  the  defendant's  application  to  change  it  into  Cornwall,  the  plain-      ^ 
tiff  had  retained  the  yenue  in  London  upon  the  usual  undertaking  to  give 
material  evidence  in  London. 

On  the  part  of  the  plaintiff  the  enrolment  of  an  inspcximus,  charter  of  3d 
Edward  the  Fourth,  produced  by  Mr.  Devon,  from  the  Record  0£Sce  of  the 
Tower  of  Iiondon,  was  put  in.  This  was  an  inapeximus  and  confirmation 
of  several  charters  granted  by  Kings  John  and  Edward  the  First,  and  by 
Richard  Earl  of  Poictier  and  Cornwall,  to  the  prior  and  canons  of  Bodmin, 
with  whom  the  plaintiff  commenced  his  title  to  the  port  of  Padstow,  the 
plaintiff  deducing  his  tide  through  the  grantee  of  King  Henry  the  Eighth, 
after  the  dissolution  of  the  religious  houses. 

It  was  proposed  on  the  part  of  the  plaintiff  to  put  in  a  computus  of  the 
prepositus  or  reeve  of  Padstow,  of  the  33d  year  of  the  reign  of  King  Henry 
the  Sixth.  This  computus  was  brought  from  the  muniment  room  of  the 
plaintiff  by  Mr,  Coode,  one  of  the  attorneys  for  the  plaintiff.  It  was  in 
Latin,  and  not  signed :  the  following  is  a  translation  of  it : — 

^^  Padstow — llie  account  of  Thomas  Robyn;  reeve  there  from  the  feast 
of  Si.  Michael  the  Archangel,  in  the  33d  year  of  the  reign  of  IGng  Heniy 
the  Sixth,  unto  the  same  feast  next  foUowing,  in  the  Sth  year,  for  one 
whole  year.  r^^v* 

•"Rents  of  Assize.  ^  "" 

^*  The  same  answers  for  20^.  for  the  rent  of  Cor^Uow,  and  Ihd.  for  rent 
at  Trenoyow,  for  a  tenement  at  Padstow,  newly  built  upon  the  iMrond. 

"  Culage  of  the  sea. 

^'  And  for  eight  shillings  received  for  culage  of  the  sea  there  this  year. 

Sum,  &• 
"Tithe  of  mills. 

*^  And  for  eight  shillings  for  the  tithes  of  eight  mills  there  this  year,  and 

for  (a) received  for  Sie  customs  of  the  sea  there  this  year.    Sum,  8s. 

"  Decayed  rents. 

^^  Several  allowed  for  tenements  at  Porth  Cronck. 

"  Money  paid. 

'^And  allowed  to  the  same  7^.  paid  to  the  aforesaid  receiver,  by  the 
hands  of  Thomas  Courteys,  for  culage  of  the  sea,  and  for  a  fee  of  bushelaee 
there  this  year;  and  allowed  to  the  same  12d.  for  default  of  culage  of  the 
sea  beyond  what  was  above  levied  this  year;  and  he  oweth  31^.  3^</." 

US*  And  the  defendant  further  says,  that  the  plaintiff  has  not  sostained  damages  to  a 
greater  amount  than  the  said  svm  of  lOiL,  in  respect  of  the  causes  of  action  in  the  intro- 
dnclory  part  oi  this  plea  mentioned,  and  this  he  is  ready  to  verify  ;  wherefore  he  prajm 
•  Judgment,  if  the  plaintiff  ought  further  to  maintain  his  action  thereof.  And  as  to  the  residue 
of  the  ^aid  declaration,  the  defendant  says,  that  he  did  not  promise  in  manner  and  fona  as 
.in  the  declaration  is  alleged,  and  of  this  he  puts  himself  upon  the  country,  dec 

(Signed)  Eow.  SxiBan,'* 

.   (a)  The  sum  vas  not  lagihte  in  the  origioaL 
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Erie,  for  the  defendant — ^I  sabmit  that  this  computus  ought  not  to  be  le- 
cdved  in  eyidence;  it  is  not  signed  by  the  reeve,  and  there  is  no  proof  that  it 
is  in  his  handwriti^. 

Lord  Denman,  C.  J. — ^I  never  saw  a  signature  to  any  of  these  ancient 
reeves'  accounts,  except  the  name  in  the  heading  of  the  account  is  so  to  be 
considered. 

Mr.  Devon,  in  answer  to  a  question  of  Lord  Dekbcan,  C.  J.,  stated  that 
ancient  accounts  of  this  sort  are  never  signed. 

*381  ^'  Cresswdly  for  the  plaindff. — ^Iliis  is  an  account  of  a  ^deceased 

•I  steward,  who  makes  himself  liable  to  his  employer ;  and  these  accounts 
are  evidence  of  title.  The  account  is  not  signed,  but  it  is  proved  that  ancient 
documents  of  this  sort  never  are  so;  and  at  this  distance  of  time  it  is  impossi- 
ble that  it  should  be  proved  by  distinct  evidence  either  that  this  person  was 
leeve  to  the  prior  and  canons  of  Bodmin,  or  that  this  account  is  in  his  hand- 
writing. 

Cocktmmj  on  the  same  side. — ^The  prior  and  canons  were  not  entitled  to 
these  tolls  in  their  individual  capacity,  but  in  their  corporate  capacity.  The 
corporate  body  was  dissolved,  and  meir  rights  transferred  to  the  grantee  of 
the  crown,  under  whom  we  claim ;  and  no  one  could  be  better  entitled  to 
the  custody  of  this  account  than  the  present  plaintiff. 

Lord  Denman,  C.  J. — I  think  that,  at  this  distance  of  time,  this  docu- 
ment must  be  taken  to  be  in  the  reeve's  handwriting. 

Buitj  for  the  plaintiff,  cited  the  case  of  Crease  v.  Jiarrett.  (a) 

Erk, — ^I  am  aware  that,  in  a  case  in  the  Exchequer,  (6)  a  chartulaiy  of 
Glastonbury  Abbey,  which  was  in  the  muniment  room  of  the  Marquis  of 
Bath,  was  decidea  to  be  in  proper  custody,  as  the  Marquis  of  Bath  was  the 
grantee  of  some  of  the  abbey  lands ;  but,  as  this  account  is  not  signed,  it 
may  be  only  a  copy. 

Lord  Denman,  C.  J. — ^I  think  that,  under  all  die  circumstances,  I  must 

take  this  document  to  be  an  origmal ;  and  I  think,  also,  that  it  comes  from 

*391     ^^  proper  custody.  *  An  account  of  this  sort  would  be  very  likely  to 

-■     be  delivered  to  a  purchaser  or  grantee,  the  same  as  a  rental  would 

be.     I  shall  receive  it  in  evidence. 

The  computus  were  put  in  and  read,  (c) 

C  Cre$su>eUj  for  the  plaintiff,  propos^  to  give  in  evidence  a  record  of 
die  Court  of  Kng's  Bench,  of  die  7th  Richard  the  Second,  being  the  record 
of  a  case  of  Osb^  Hamdey  v.  John  Alweston^  which  was  removed,  by  cer- 
tiorari, from  the  Maritime  Court  of  Padstow  to  the  Court  of  King's  Bench. 

This  record  was  headed,  ^^  Pleas  before  the  Lord  the  King  at  Westmin- 
ster, of  die  Term  of  the  Holy  Trinity,  in  the  7th  year  of  the  reign  of  King 
Richard  the  Second,  from  the  Conquest.  R.  Tresiuan." 

It  commenced  widi  stating  the  writ  of  certiorari  (in  h«c  verba)  directed 
to  the  ^^  reeve  and  burgesses  of  the  town  of  Aldestow,"  and  set  out  the 
return  to  the  writ,  which  stated,  that,  at  the  Maritime  Court  held  at  Aldestow, 
Osbert  Hameley  complained  of  John  Alweston,  of  a  plea  of  trespass ;  and 
that  John  Alweston  was  attached,  by  hb  ship  the  Julian  of  Plymouth,  of 
which  John  Groiayre  was  master ;  and  that  Osbert  Hameley  counted  against 
him  for  taking  his  ship,  "  The  Mary  of  the  port  of  Padstow,"  and  for  cann- 
ing away  John  Gynes,  his  servant,  the  master  of  that  vessel,  and  the 
anchors,  cables,  &c.    To  which  John  Alweston  says  nothing,  but  that  he 

(a)  1  C.  M.  dt  R.  919.  In  that  ease  it  was  held,  that  the  entry  of  a  deceased  person, 
charging  himself,  is  admissible  against  strangers,  even  though  it  appears  that  the  (kets 
stated  ih  that  entrr  were  not  known  to  him  of  his  own  knowledge, 

ib)  The  case  of  Butkn  ▼.  MuhdU  t  Price,  899. 
r)  See  the  cases  ^Dotd.  8iurt  y.  Jfo66t,ante,p.  l,«ad  Jet  dL  Jtrfwdhaw  w^CgltmU,  pqpl. 
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is  the  owner  of  only  one-half  and  a  moiety  of  a  quarter  of  another  half  of  the 
Julian.  The  record  went  on  to  state,  that  Osbeit  Hameley  called  witnesses, 
and  was  adjudged  to  recover  200  marks  from  John  Alweston;  and  the 
bailiffs  of  the  town  were  commanded  to  sell  John  Alweston's  share  in  the 
Julian.  The  record  went  on  to  state,  that  afterwards  Osbert  Hameley^ 
asserting  that  he  was  not  satisfied,  the  sheriff  of  Cornwall  was  *com-  r*4n 
manded  to  sunmion  John  Alweston  to  appear  in  the  King's  Bench ;  but  ^ 
the  sheriff  returned  nU :  and  the  sheriff  of  Devonshire  was  commanded  to  sum- 
mon  John  Alweston,  and  he  appeared  in  the  King's  Bench,  and  pleaded  that 
the  town  of  Aldestow  is  held  by  the  prior  of  Bodmin,  and  that  the  prior  hath 
not  cognisance  of  pleas  or  the  jurisdiction  of  an  Admiralty  Court.  To  this 
Osbert  Hameley  replied,  that  the  reeve  and  burgesses  have  jurisdiction  "of 
all  pleas  to  the  maritime  law  belonging,"  "  and  this  he  is  ready  to  verify ;" 
"and  because  John  Alweston  refuses  the  verification  aforesaid,  he  prays 
judgment  and  execution."  The  record  then  set  out  continuances,  by  curia 
advisare  vult,  for  four  terms,  when  John  Alweston  came  and  pleaded  the 
"  king's  letters  patent  for  the  protection  and  defence  of  him  the  aforesaid 
John,  and  for  all  the  lands,  goods,  rents,  and  all  the  possessions  of  the  said 
John,"  of  which  letters  patent  he  makes  profert,  and  they  were  set  out  ver- 
batim on  the  record,  (a)  and  the  record  ^concluded  in  the  following  r|^ . . 
form : — "  By  pretext  of  which  letters,  the  plaint  aforesaid  remains  •■ 
without  day." 

(a)  The  following  19  a  translation  of  the  letters  patent  of  protection  :— 
** Richard,  by  the  grace  of  God,  King  of  England  and  France,  and  Lord  of  Ireland.  To 
all  his  bailiffs  and  faithful  persons  to  whom  these  present  letters  shall  come,  greeting. 
Know  ye,  that  we  have  taken  in  oar  protection  and  defence,  John  Alweston  of  Plymouth, 
who  is  going  in  our  service  10  the  parts  of  Brittany,  and  there  to  continue  with  our  faith- 
ful and  beloved  John  de  Roches,  Knight,  captain  of  the  town  of  Brest,  in  defence  of  the 
castle  and  town  there,  and  also  the  men,  lands,  goods,  rents,  and  all  the  possessions  of 
the  said  John  Alweston ;  and  therefore,  we  command  you,  that  you  maintain,  protect,  and 
defend  the  same  John  Alweston,  his  lands,  goods,  rents,  and  all  his  possessions,  not  per- 
mitting any  one  to  interfere  or  meddle  with  them,  to  the  injury,  molestation,  damage,  or 
hurt  of  him  ;  and  if  any  forfeiture  thereof  hath  been  made,  without  delay  cause  amend- 
ment thereof  to  be  made.  In  witness  whereof,  we  have  caused  these  our  letters  to  be 
made  patent,  and  to  continue  for  one  year.  Also,  we  will  that  the  same  John  Alweston* 
in  the  mean  time,  shall  be  quit  of  all  pleas  and  plaints,  except  pleas  of  dower,  unde  nil 
habet,  and  of  quare  impedit,  and  assize  of  novel  disseisin,  and  last  presentation  and  attaint, 
and  except  the  plaints  for  which  he  may  happen  to  be  summoned  before  our  justices 
itinerant  in  their  iters.  These  presents  not  being  the  less  valid,  if  it  shall  happen  that 
he  the  said  John  Alweston,  6ic,,  there  shaU  not  be  taken,  or  after  or  since  the  term  afore- 
said he  shall  have  returned  into  England  from  the  parts  aforesaid.  Wimess  ourself  at 
Westminster,  the  22d  day  of  January,  in  the  ninth  year  of  our  reign." 

The  law  on  the  subject  of  protections  will  be  found  in  Co.  Litt.  130  a,  et  seq. ;  but 
Iiord  Coke  says,  **  of  these  protections  I  cannot  say  any  thing  of  mine  own  experience, 
for  albeit  Queen  Elizabeth  maintained  many  wars, yet  she  granted  few  or  no  protections; 
and  her  reason  was,  that  he  was  not  a  fit  subject  to  be  employed  in  her  service,  that  was 
subject  to  other  men's  actions,  lest  she  might  be  thought  to  delay  justice."  Mr.  Justice 
Blackstone,  in  treating  of  protections,  says  (8.  Bl.  Com.  ch.  19)  that  "King  William,  in 
1692,  granted  one  to  Lord  Cutts  [a  distinguished  general  of  that  period]  to  protect  him 
from  being  outlawed  by  his  tailor,  which  is  the  last  that  appears  upon  our  books." 
The  case  is  Barrudale  v.  Lord  Cutti,  3  Lev.  332  ;  from  which  it  appears,  that  the  counsel 
for  the  tailor  tried  to  get  rid  of  the  effect  of  the  protection  on  technical  grounds;  but  they 
failed  in  doins:  so,  and  the  protection  was  allowed  by  the  Court  of  Common  Pleas.  In 
early  times,  these  letters  patent  of  protection  must  have  been  commonly  granted,  as  there 
is  a  considerable  number  of  cases  on  the  subject  of  them  in  the  Year  Books;  and  ''Pro- 
tection" is  a  title  of  some  length  in  Vin.  Abr.  vol.  18 ;  and  under  that  title,  C.  2,  a  case 
of  Trin.  Term,  4  &  6  Philip  and  Mary,  is  cited  from  Jenk.  Cent  213,  pi.  62,  in  which  '*a 
prisoner  in  execution  in  the  Fleet  was  thought  a  man  very  necessary  to  serve  the  queen 
in  her  wars ;  and  the  court  was  moved  by  the  Attorney  General,  by  command  of  the 
privy  council,  whether  the  queen  might  license  him  with  a  kteper  to  go  to  Ptruick  to  </f- 
ftfid  a :  but  all  the  justices  of  B.  R.  and  C.  B.  held,  that  he  could  not  be  dismissed  bv 
piotectioD,  quia  moratar  sopra  salva  cwstodia.?    There  ia  no  doubt  that  the  prerogati 


.#  •• 


I 


41]  1   CaKHINQTON  &  MARSfiUAK.  2& 

Erky  for  the  defendant. — ^I  sabmit  that  this  record  is  no  evidence  in  th^ 
present  action.  It  is  in  a  cause  between  two  parties  inder  whom  neither  of 
the  present  parties  claim.    It  is  res  intei  alios. 

*421         *       CressweU. — I  tender  it  in  evidence  to  show,  that  in  the  reign 
^     of  Richard  the  Second  there  was  a  port  of  Padstow,  and  that  it  be- 
longed to  the  prior  of  Bodmin. 

Lord  Denman,  C.  J. — ^I  think  I  must  receive  it  in  evidence. 

The  record  was  given  in  evidence. 

Mr,  Devon  stated,  that,  from  his  knowledge  derived  from  other  records, 
he  was  enabled  to  state  that  the  place  called  Aldestow  was  the  same  place 
asPadstow. 

Erie  proposed  to  ask  Mr.  Devon,  whether  he  had  not  found  other  records 
relating  to  the  rights  of  the  priory  of  Bodmin,  besides  those  produced  in 
this  cause  ? 

C.  CressweU. — ^I  submit  that  the  question  cannot  be  put,  as  it  is  in  effect 
inquiring  into  the  contents  of  written  documents. 

Erk, — ^It  is  like  the  case  of  asking  as  to  other  bills  of  exchange. 

Lord  Denman,  C.  J. — I  think  that  the  question  cannot  be  put.  It  is  not 
like  an  inquiry  as  to  a  course  of  dealing. 

The  question  was  not  put. 

A  great  deal  of  evidence  was  given  on  the  part  of  the  plaintiff;  but,  at  the 
end  of  die  plaintiff's  case, 

ErUy  for  the  defendant,  applied  for  a  nonsuit,  on  the. ground  that  there 
had  been  no  material  evidence  given  in  London,  so  as  to  satisfy  the  plain* 
tiff's  undertaking. 

C  CressweU. — ^I  have  produced  a  record  from  the  Tower  of  London. 
'431         *'^  appearing  that  the  Tower  is  not  in  the  city  of  London,  the  plaintiff 
^     was  nonsuited.(a)  Nonsuit. 

CressweUy  Cockbum^  and  BuUj  for  the  plaintiff. 

Erky  Smirkey  and  Montagu  Smithy  for  the  defendant. 


In  the  ensuing  term,  C.  CressweUy  for  the  plaintiff,  applied  for  a  new 
trial,  on  affidavits  which  stated,  that  that  part  of  the  Tower  of  London  from 
which  the  inspeximus  charter  of  King  Edward  the  Third  was  produced,  was 
situated  in  the  city  of  London. 

The  court  granted  a  rule  to  show  cause. 

of  ihe  crown  as  to  protections  is  unaltered,  although,  in  practice,  they  are  now  oftver 
granted.  It  is,  however,  not  unusual  in  acts  of  parliament,  inflicting  a  penalty,  to  lake 
avay  the  defence  of  a  protection ;  thus,  in  the  stat  56  Geo.  3,  c.  137,  s.  6,  which  imposes 
a  penalty  of  109/.  on  any  person  having  the  management  of  the  poor  contracting  to  sup- 
ply the  workhouse  with  goods,  it  is  enacted,  that  the  penalty  shall  be  recovered  by 
action,  in  which  **  no  easoign,  protiction^  wager  of  law,  or  more  than  one  imparlance  shall 
be  allowed." 

(a)  If  a  plaintiff  has  undertaken  to  give  material  evidence  in  a  particular  county,  and 
does  not  do  so,  he  will  be  nonsuited  if  the  objection  be  taken  at  the  trial ;  but  it  wai 
held,  in  the  case  of  Hmo  v.  Piekard,  2  M.  dt  W.  373,  that  this  objection  is  no  ground  of 
noDsnit,  unless  it  be  taken  at  the  triaL  As  to  what  is  material  evidence,  sufficient  to 
satisfy  such  an  undertaking,  see  Archbold's  Practice  of  the  Q.  B.  by  Chitty,  vol.  ii. 
p.  961. 


CRAIG,  Bart.,  and  Others  v.  FENN  and  Others. 

la  an  action  against  an  insurance  office  on  a  life  policy,  it  is  no  objection  to  a  spoclal 

i'aror  being  swom^  that  he  is  a  director  of  another  insurance  office,  unless  that  office 
kas  graiit^  a  policy  on  the  life  in  question,  and  the  amount  of  that  policy  be  unpaid. 
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J*  in  am  action  on  a  life  poliej  the  defendants  plead  that,  at  the  time  of  the  declaratioii 
of  health  and  the  policy,  the  habits  of  the  person  whose  life  was  insured  were  immo* 
derate  and  intemperate,  and  that  he  was  addicted  to  excessive  drinking.  Replication: 
that  his  habits  were  moderate  and  temperate,  and  not  immoderate  and  intemperate, 
and  that  he  was  not  addicted  to  exeessire  drinking  >—liiU^  that  on  these  pleadings 
the  plaintiff  should  begin,  as  there  was  an  afRrmative  on  both  sides. 

CovENAKT  on  a  policy  of  insmance  eflfected  at  the  Asylum  life  Insurance 
Office,  on  the  life  of  the  Hon.  George  Talbot. — ^Plea,  that,  at  the  time  of  the 
making  of  the  declaration  as  to  the  state  of  health  of  the  said  G.  T.,  and  at 
the  time  of  the  making  of  the  policy^  the  habits  of  *the  said  G.  T.  were  r^^. 
immoderate  and  intemperate,  and  the  said  G.  T.  was  addicted  to  >■ 
excessiire  drinking,  (concluding  with  a  verification.) — Re^cation,  that,  at 
the  time,  &c.,  the  nabits  of  the  said  G.  T.  were  moderate  and  temperate; 
and  that  the  habits  of  the  said  G.  T.  were  not  immoderate  and  intemperate, 
nor  was  he  addicted  to  excessive  drinkine;;  (concluding  to  the  countiy.) 

Before  the  jury  was  sworn,  Kellyj  for  the  plaintiffs,  objected  to  two  of  the 
special  jurors  bemg  sworn,  on  the  groimd  that  one  of  them  was  a  director 
of  the  Clergy's  Mutual  Assurance  Society,  and  the  other  a  director  of  the 
Albion  Insurance  Company. 

Lord  Denman,  C.  J. — ^Has  either  of  those  offices  granted  a  policy  on  the 
life  of  the  Hon.  George  Talbot  ? 

It  was  admitted  on  both  sides  that  neither  of  these  offices  had. 

Lord  Denman,  C.  J. — ^I  think  that  it  is  no  objection,  unless  there  is  a 
policy  on  the  life  of  the  Hon.  G.  Talbot,  granted  by  the  office  to  which  the 
juror  belong,  and  unless  the  amount  of  that  insurance  is  still  unpaid. 

Both  the  jurors  were  sworn. 

F.  PoUockj  A.  G.,  for  the  defendants. — ^I  submit  that  the  defendants  hare 
the  right  to  begin.  The  question  is  this,  which  party  would  fail  if  there 
were  no  evidence  given  on  either  side  T  And  I  apprehend  that  it  would 
be  taken  that  Mr.  Talbot  was  moderate  and  temperate  until  the  contraiy  was 
shown. 

Lord  Denbcan,  C.  J. — ^There  is  an  affirmative  on  both  sides.  I  think,  on 
these  pleadings,  diat  the  plaintifls  should  begin.(a) 

*!&%,  for  the  plainti^,  opened  the  plaintiffs'  case.  fA!\ 

Verdict  for  the  defendants.         ^ 

Kelly^  B,  Andrews^  and  H.  IKUj  for  the  plaintifls. 

F.  PoUockj  A.  G.,  Thesiger,  and  BM^  for  the  defendants. 

(a)  See  the  case  of  Soward  ▼.  Leggatt,  7  G.  d&  P.  S19,  (9%  E.  C.  L.  R.  664,)  and  Rmdma, 
Knt,  T.  2)m(mmgk,  8  C.  dt  P.  8S1,  (84  E.  C.  L.  R.  410.) 


COURT  OF  EXCHEQUER. 


Adjourned  SiUig^  in  London  after  IWntfy  Tmn^  1841. 

BEFOEE  LORD  ABINGER,  C.  B. 


DAVEY  V.  MASON. 

8Uk  dresses  made  ap  for  weariofc  are  not  "  silks"  within  the  meaning  of  the  Carriers^^ 
Act,  1 1  Geo.  4  d&  1  Will.  4,  c.  68,  s.  1 ;  nor  are  an  eye-glass  and  a  gold  chain  attached 
to  it  for  the  purpose  of  its  being  hang  ronnd  the  neck  of  the  wearer,  "  trinkets"  withia 
the  meaning  of  that  enactment 

tr  a  message  be  left  at  the  booking  office  of  a  carrier  from  N.  to  L.  for  his  ran  to  call  for 
the  plain  tiff*s  luggage  at  another  inn,  for  the  purpose  of  its  being  carried  to  L,  and  th* 
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earria's  terraat  mad  nn  go  to  the  other  inn,  and  the  plaihtiirs  laggage  be  there  jmt 
into  the  carrier's  van  and  aflterwards  lost  therefrom,  the  carrier  is  liable  for  the  loss, 
jast  as  he  woald  be  if  the  luggage  of  (he  plaintiff  had  been  taken  to  the  defendant's 
tegular  bookingK>ffiee. 

Case. — ^The  declaration  stated,  that  the  defendant  was  a  common  carrier 
fiom  Newington,  in  die  county  of  Surrey,  to  Lindfield,  in  the  county  of 
Sussex,  and  that  the  plaintiff,  on  the  12th  of  November,  1840,  *<at  a  certain 
house  or  inn,  called  or  known  by  the  name  or  sign  of  the  Horse-Shoe,  at 
Stones-End,  in  Newington  aforesaid,  in  the  said  county  of  Surrey,  caused  to 
be  delivered  to  the  defendant,  and  the  defendant  then  accepted  and  received 
from  the  plaintiff,"  a  trunk,  a  box,  and  a  small  chest,  containing  divers 
•Atn  goods  and  chattels,  to  wit,  four  *silk  dresses,  two  gold  chains  and 
^J  glasses,  [enumerating  a  number  of  articles  of  lady's  wearing  apparel, 
brushes,  combs,  &c.,]  and  two  five-pound  notes  of  the  Lewes  Old  Bank,  to 
be  safely  conveyed  to  Lindfield,  and  there  safely  delivered  for  a  reasonable 
reward.  Breach,  that  the  defendant  did  not  safely  convey  and  deliver  the 
articles,  but  on  the  contrary  so  negligendy  conducted  himself  that  the  articles 
were  lost — ^Pleas,  1st.  Not  guiltv.  2d.  That  die  plaintiff  did  not  '<  cause  to 
be  delivered,  nor  did  the  defendant  accept  or  receive  from  the  plaintiff,  the 
said  goods  and  chattels  in  the  declaration  mentioned,  or  any  or  either  of  them, 
or  any  part  thereof,  in  manner  and  form  as  the  plaintiff  hau  above  alleged;" 
(concluding  to  the  country.)  3d.  As  to  so  much  of  the  declaration  as  relates 
to  the  said  silk  dresses,  gold  chains,  glasses,  notes,  silk  handkerchiefs,  [enu- 
merating the  diflerent  sorts  of  silk  articles  mentioned  in  the  decIaration,j  that 
the  same  were  contained  in  one  parcel  or  package,  to  wit,  the  trunk  m  the 
declaration  mentioned,  and  that  the  same  was  delivered  for  the  purpose  of 
bebig  carried  for  hire,  after  the  passing  of  the  act  of  1  Will.  4,  c.  68 ;  and 
that  die  goods  in  the  introductory  part  (H  this  plea  mentioned  were  silks,  lace, 
jewellery,  trinkets,  precious  stones,  and  notes  for  the  payment  of  money, 
within  the  meaning  of  that  act  That  the  value  was  above  10/.,  and  that 
the  same  were  not  delivered  at  any  office,  warehouse,  or  receiving-house 
of  the  defendant  as  such  carrier,  but  were  delivered  to  and  received  by  a 
servant  of  the  defendant;  that  the  value  was  not  declared ;  and  that  no  in- 
creased rate  of  carriage  was  paid  as  a  compensation  for  the  greater  risk,  nor 
any  engagement  to  pay  such  increased  charge  accepted  by  the  said  servant, 
(concluding  with  a  verification.)  (a) — RepUcation  to  the  3d  plea,  Deinjurid, 
*471  appeared  that,  in  the  month  of  November,  1840,  the  plaintiff, 

-'  Miss  Davey,  had  been  staying  at  the  Horse-Shoe  Inn,  at  the  Stones- 
£nd,  in  the  borough  of  Southwark,  and,  wishing  to  forward  her  lug^ge  to 
Lindfield,  she  had  sent  to  the  Talbot  Inn,  in  the  Borough,  from  which  the 
van  of  the  defendant,  who  was  the  Lindfield  carrier,  started,  to  desire  that  the 
Tan  might  be  brought  to  call  for  her  luggage  at  die  Horse-Shoe  Inn.  It 
farther  appeared,  that,  on  the  12th  of  November,  the  defendant's  van,  driven 
liy  a  servant  of  the  defendant,  named  Allen,  was  brought  to  the  door  of  the 
Horse-Shoe  Inn,  when  the  lugga^  of  the  plaintiff  was  put  into  the  van,  from 
which  it  was  afterwards  lost  while  the  van  was  on  its  way  to  Lindfield,  and 
while  the  driver  of  the  van  was  asleep.  Among  the  articles  lost  were  some 
silk  dresses  and  an  eye-glass  with  a  gold  chain  attached  to  it,  by  which  it 
was  intended  to  be  hung  round  the  neck  of  the  wearer.  The  contents  of 
&e  trunk,  &c.,  were  proved  by  a  female  servant,  who  assisted  the  plaintiff  in 

(i)  This  plea  was  in  a  fonn  precisely  similar  to  that  of  the  8d  plea  in  the  case  of  Sfftm 
▼.  ChipHm,  t  N.  at  P.  129,  and  5  A.  d&  E.  684,  (31  E.  C.  J*.  R  403.)  For  the  forms  ot 
ofh<>r  pleaA  by  carriers,  see  the  notes  to  the  cnsen  of  Prind  v.  Dale,  8  C.  d&  P.  207,  (34  C 
C.  L.  R.  355.)  and  Bo^  t.  Fink^  Id.  861,  (34  E.  C.  L.  R.429.} 
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gicking  them ;  but  as  this  witness  did  not  see  the  two  fire-pound  Lewes  Old 
ank  notes',  there  was  no  evidence  as  to  them. 

Petersdor^y  for  the  defendant. — ^I  submit  that  the  defendant  is  not  liable 
in  this  action.  To  make  a  carrier  liable  in  an  action  of  this  sort,  the  goods 
should  be  left  at  the  usual,  proper,  and  recognised  booking-office  of  the  car* 
rier,  and  received  there  by  some  agent  of  the  carrier  for  the  purpose  of  their 
being  carried.  In  the  present  case  the  goods,  instead  of  being  booked  at  the 
Talbot  Inn,  were  put  into  the  van  at  the  Horse-Shoe  Inn,  a  house  with 
which  the  defendant  had  nothing  whatever  to  do.  But  even  if  the  defend- 
ant be  liable  at  all,  I  submit  that  he  is  not  liable  for  the  silk  dresses  and 
other  articles  made  of  silk,  or  for  the  gold  chain  and  eye-glass ;  for,  by  the 
1st  section  of  the  Carriers' Act,(a)  11  Geo.  4  &  1  Will.  4,  c.  68,  it  is  r»^ 
enacted,  *"  that  carriers  shall  not  be  liable  for   *  trinkets,'  or  for     I- 

(a)  By  the  1st  section  of  the  stat  11  Geo.  4  d&  1  Will.  4,  c.  68,  it  is  enacted,  ''That, 
from  and  after  the  passing  of  this  act,  no  mail  contractor,  stage-coach  proprietor,  or 
other  common  carrier  by  land  for  hire,  shall  be  liable  for  the  loss  of  or  injury  to  any 
article  or  articles  or  property  of  the  descriptions  following ;  (that  is  to  say,)  gold  or 
silver  coin  of  this  realm  or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manu- 
factured or  unmanufactured  state,  or  any  precious  stones,  jewelry,  watches,  clocks,  or 
time-pieces  of  any  description,  trinkets,  bills,  notes  of  the  governor  and  company  of  the 
Banks  of  England,  Scotland,  and  Ireland  respectively,  or  of  any  other  bank  in  Great 
Britain  or  Ireland,  orders,  notes,  or  securities  for  payment  of  money,  English  or  foreign, 
stamps,  maps,  writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or  silver  plate 
or  plated  articles,  glass,  china,  silks  in  a  manufactured  or  unmanufactured  state,  and 
whether  wrought  up  or  not  wrought  up  with  other  materials,  furs,  or  lace,  or  any  of  them, 
contained  in  any  parcel  or  packages  which  shall  have  been  delivered,  either  to  be  car- 
ried for  hire  or  to  accompany  the  person  of  any  passenger  in  any  mail  or  stage-coach, 
or  other  public  conveyance,  when  the  value  of  such  articles  or  property  aforesaid,  con- 
tained in  such  parcel  or  package,  shall  exceed  the  sum  of  ten  pounds,  unless  at  the  time 
of  the  delivery  thereof  at  the  office,  warehouse,  or  receiving-house  of  such 'mail  con- 
tractor, stage-coach  proprietor,  or  other  common  carrier,  or  to  his,  her,  or  their  book- 
keeper, coachman,  or  other  servant,  for  the  purpose  of  being  carried,  or  of  accompanying 
the  person  of  any  passenger  as  aforesaid,  the  value  and  nature  of  such  article  or  articles 
or  property  shall  have  been  declared  by  the  person  or  persons  sending  or  delivering  the 
same,  and  such  increased  charge  as  hereinafter  mentioned,  or  an  engagement  to  pay  the 
same,  be  accepted  by  the  person  receiving  such  parcel  or  package.*'  And  by  flection  2, 
''That  when  any  parcel  or  package  containing  any  of  the  articles  above  specified  shall  be 
so  delivered,  and  its  value  and  contents  declared  as  aforesaid,  and  such  value  shall 
exceed  the  sum  of  ten  pounds,  it  shall  be  lawful  for  such  mail  contractors,  stage-coach 
proprietors,  and  other  common  carriers,  to  demand  and  receive  an  increased  rate  of 
charge,  to  be  notified  by  some  notice  affixed  in  legible  characters  in  some  public  and 
conspicuous  part  of  the  office,  warehouse,  or  other  receiving-house  where  such  parcels 
or  packages  are  received  by  them  for  the  purpose  of  conveyance,  stating  the  increased 
rates  of  charge  required  to  be  paid  over  and  above  the  ordinary  rate  of  carria«:e  as  a 
compensation  for  the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of  such 
valuable  articles;  and  all  persons  sending  or  delivering  parcels  or  packages  containing 
such  valuable  articles  as  aforesaid  at  such  office,  shall  be  bound  by  such  notice,  M'ithout 
further  proof  of  the  same  having  come  to  their  knowledge."  And  also  by  sect.  4,  ''That, 
from  and  after  the  first  day  of  September  now  next  ensuing,  no  public  notice  or  declara- 
tion heretofore  made  or  hereafter  to  be  made  shall  be  deemed  or  construed  to  limit  or  in 
anywise  affect  the  liability  at  common  law  of  any  such  mail  contractor,  stage-coach 
proprietors,  or  other  public  common  carriers  as  aforesaid,  for  or  in  respect  of  any  arti- 
cles or  goods  to  be  carried  and  conveyed  by  them;  but  that  all  and  every  such  mail 
contractors,  stage-coach  proprietors,  and  other  common  carriers  as  aforesaid,  shall,  from 
and  after  the  said  first  day  of  September,  be  liable,  as  at  the  common  law,  to  answer  for  the 
loss  or  any  injury  to  any  articles  and  goods  in  respect  whereof  they  may  not  he  entitled 
to  the  benefit  of  this  act,  any  public  notice  or  declaration  by  them  made  and  given  con- 
trary thereto,  or  in  anywise  limiting  such  liability,  notwithstanding."  And  by  sect.  5, 
•*That  for  the  purposes  of  this  act,  every  office,  warehouse,  or  receiving-house,  which 
shall  be  used  or  appointed  by  any  mail  contractor  or  stage-coach  proprietor  or  other 
such  common  carrier  as  aforesaid,  for  the  receiving  of  parcels  to  be  conveyed  as  afore- 
said, shall  be  deemed  and  taken  to  be  the  receiving-house,  warehouse,  or  office  of  such 
mail  contractor,  stage-coach  proprietor,  or  other  common  carrier;  and  that  any  one  or 
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9^-.     '  silks  in  a  manufactured  or  an  unmanufactured  state,  and  ^whether 

J     wrou^t  up  or  not  wrought  up  with  other  materials,"(a)  unless  the 

yalue  be  declared,  and  an  increased  *rate  of  carriage  paid.    I  submit  that 

*501     ^^  e^e-dass  and  chain  are  trmkets,  and  that  the  silk  dresses  are  silks 

-'     withm  the  meaning  of  the  enactment. 

Lord  Abinger,  C.  B.,  (in  summing  up.)  Silk  dresses  made  up  for  wear 
clearly  do  not  come  within  the  meamng  of  the  enactment  that  has  been 
reEed  on  by  the  learned  counsel  for  the  defendant.(&)  Nor  can  a  gold 
chain  used  for  an  eye-glass  be  considered  as  a  trinket.(c)  The  object  of  the 
legislature,  no  doubt,  was  to  protect  carriers  from  liability,  where  goods  of 
great  value  were  intrusted  to  them,  and  they  did  not  have  due  notice  of  the 
amount  of  such  value.  With  respect  to  the  other  point,  it  appears  that  the 
defendant's  servant  and  van  called  for  these  things  at  the  Horse-Shoe,  just 
as  it  is  the  custom  for  carriers  to  do.  If  you  are  satisfied  that  this  luggage 
was  delivered  to  the  defendant's  servant,  as  has  been  proved,  I  am  of  opi- 
nion that  the  defendant  is  just  as  much  liable  in  this  action  as  if  he  had 
taken  up  these  goods  at  the  Talbot,  instead  of  having  taken  them  up  at  the 
Horse-Shoe.(£Q 

Verdict  for  the  plaintifiP—Damages  26/. 

Humfrey  and  Corner^  for  the  plaintiff. 

fdtndoiff^  for  the  defendant. 

mure  of  sach  mail  contractors,  stage-coach  proprietors,  or  common  carriers,  shall  be 
liable  to  be  saed  by  his,  her,  or  their  name  or  names  only;  and  that  no  action  or  suit 
eofflmenced  to  recover  damages  for  loss  or  injury  to  any  parcel,  package,  or  person, 
shall  abate  for  the  want  of  joining  any  coproprietor  or  copartner  m  such  mail,  stage- 
eoach,  or  other  pnblic  conveyance  by  land  for  hire  as  aforesaid."  And  also,  by  sect  6, 
"That  nothing  in  this  act  contained  shall  extend  or  be  construed  to  annul  or  in  anywise 
affect  any  special  contract  between  such  mail  contractor,  stage-coach  proprietor,  or 
common  carrier,  or  any  other  parties,  for  the  conveyance  of  goods  and  merchandises." 
And  also,  by  sect.  8,  "That  nothing  in  this  act  shall  be  deemed  to  protect  any  mail  con- 
Uictor,  stage-coach  proprietor,  or  other  common  carrier  for  hire  from  liability  to  answer 
for  loss  or  injury  to  any  goods  or  articles  whatsoever,  arising  from  the  felonious  acts  of 
any  coachman,  guard,  book-keeper,  porter,  or  other  servant  in  his  or  their  employ,  nor 
to  protect  any  such  coachman,  guard,  book-keeper,  or  other  servant  from  liability  for  any 
loss  or  injury  occasioned  by  his  or  their  own  personal  neglect  or  misconduct."  But,  by 
s«et  9,  carriers,  although  the  value  of  the  goods  is  declared,  are  not  to  be  liable  for  more 
than  the  value  proved  at  the  trial ;  and  by  sect.  10,  they  may  pay  money  into  court. 

(a)  It  may  be  worthy  of  consideration,  whether  the  wonls  **  wrought  up  with  other 
materials"  do  not  refer  to  poplins,  challies,  and  other  goods  composed  of  a  mixture  of 
»ilk  and  worsted,  or  silk  and  cotton,  and  the  like. 

(6)  With  respect  to  the  construction  of  this  enactment  as  to  furs,  see  the  ease  of  3fay- 
Anr  V.  iVfbon.  6  C.  &  P.  66,  (26  E.  C.  L.  R  281.) 

(c)  Dr.  Johnson,  in  his  Dictionary,  defines  trinkets  to  be  *'Toys;  ornaments  of  dress; 
saperfiuities  of  decoration." 

\ti  In  the  case  of  S^m%  v.  ChapKn^  6  A.  dt  E.  634,  (31  E.  C.  L.  R  403,)  and  1  N.  dt  B. 
129,  the  plaintiff  sent  a  parcel,  directed  to  a  person  in  London,  to  the  postmaster  of  Brad- 
ford, to  be  forwarded  to  Melksham.  The  postmaster  received  2d,  to  book  the  parcel,  and 
•^at  it  by  a  mail-cart  to  the  King's  Arms,  at  Melksham.  He  was  accustomed  so  to  take 
in  parcels  for  the  mail-cart  The  innkeeper,  at  Melksham,  booked  the  parcel  for  Lon- 
don, charging  2</.  as  **  booking"  for  his  own  trouble,  and  also  charging  on  the  parcel  the 
demand  for  carriage  from  Bradford,  which  he  had  paid.  He  forwarded  the  parcel  by  a 
mail-coach  (of  which  the  defendants  were  proprietors)  to  London.  Several  coaches 
ased  to  stop  at  the  King's  Anna ;  and  this  mail  pulled  up  there,  but  did  not  change 
horses.  The  innkeeper  had  no  express  authority  from  the  defendants  to  take  in  parcek, 
aad  used  his  discretion  in  sending  them  by  mail  or  any  other  coach.  No  regular  book- 
ing-office was  kept  at  the  King's  Arms.  The  parcel  was  lost: — Held,  first,  that  for  the 
purpose  of  taking  in  this  parcel,  the  King's  Arms  was  a  receiving-house  of  the  def*nd- 
uits  within  the  Carriers'  Act,  II  Geo.  4  dt  1  Will.  4,  o.  68;  and,  secondly,  that  the 

J)laintiff  might  properly  sne  the  defendants  on  a  contract  to  carry  from  Melksham  to 
MmdoQ.    See  the  case  of  Hawkt$  t.  SmUh^  post,  p.  73. 
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BEFORE  MR.   BARON   6URKET. 


ATTWATERS  v.  COURTNEY. 

A.  placed  his  son  with  B.,  a  chemist  and  dniggist,  who  intended  to  pass  his  examination 
at  Apothecaries'  Hall,  hat  was  delayed  in  so  doing  by  ill  health.  It  was  intended  that 
A.'s  son  should  be  apprenticed  to  B.,  but  he  stayed  for  five  years  with  B^  having  his 
board  and  lodging,  and  being  taught  the  bastness  of  a  chemist  and  druggist,  and  he 
then  left  B.,  and  was  never  apprenticed  to  him : — Held,  that,  to  entitle  B.  to  recover 
for  the  board,  lodging,  and  teaching  of  A.*s  son,  the  jury  mast  be  satisfied  that  A.'s 
son  was  placed  with  B.  upon  an  agreement  or  understanding  that  B.  was  to  be  paid 
for  his  hoard  and  lodging  and  for  teaching  him ;  but  that  if  the  jury  were  not  so 
satisfied,  or  if  they  thought  that  A.'s  son  was  not  to  be  paid  for  till  B.  had  passed  his 
examination  at  Apothecaries'  Hall,  and  that  A.'s  son  was  then  to  be  apprenticed  to  B. 
as  an  apothecary: — Held,  that  B.  was  not  entitled  to  recover  any  thing  for  the  board 
and  lolling  and  teaching  during  the  five  years. 

Assumpsit  for  the  board  and  lodging  of  the  defendant's  son,  and  for 
teaching  him  the  profession  and  calling  of  a  chemist  and  druggist,  ipdth  a 
coant  upon  an  account  stated.     Plea — ^Non  assumpsit. 

It  was  opened  by  Hamfrey  for  the  plaintiff,  that  the  plaintiff  was  a  che- 
mist and  druggist,  carrying  on  business  in  King's  Road,  Chelsea ;  and  that, 
in  the  year  lS35,  the  son  of  the  defendant  had  gone  to  the  plaintiff's  house 
and  reside  there,  in  the  expectation  that  he  was  to  be  apprenticed  to  the 
plaintiff;  but  aldiough  he  had  stayed  in  the  plaintiff's  house,  and  had 
boarded  and  lod^d  there,  and  had  been  taught  the  business  of  a  chemist 
and  dra^st,  no  indenture  had  been  ever  executed,  and  no  •payment  r^-^ 
of  any  kind  made  in  respect  of  him  by  the  defendant  to  the  plaintiff.      >- 

It  was  proved,  that  the  son  of  the  defendant  had  lived  at  the  plaintiff's 
house  and  boarded  with  the  femily  from  the  month  of  June,  1835,  to  the 
month  of  February,  1840,  when  he  left ;  and  that,  during  the  time  tfiat  he 
was  at  the  plaintiff's  house,  he  was  learning  the  business  of  a  chemist  and 
druggist 

It  was  proved  by  Mr.  Gregory,  a  surgeon,  that  during  the  first  diree 
years  the  services  of  a  lad  in  the  shop  of  a  chemist  and  druggist  would  not 
be  worth  his  board  and  lodging  in  the  family ;  but  that  after  that  time  his 
services  would  be  of  value,  but  that  much  would  depend  on  the  young 
man  himself.  This  witness  and  Mr.  Stephens,  also  a  surgeon,  stated,  that 
150/.  would  be  a  moderate  premium  for  an  apprentice  in  a  business  like  the 
plaintiff's,  where  he  was  to  live  with  die  &mily.  It  was  also  proved  by 
Mr.  Alfred  King,  that,  within  six  months  after  die  defendant's  son  had  gone 
to  the  plaintiff's  house,  the  defendant  spoke  to  him  on  die  subject  of  his  son 
being  apprenticed  to  die  pldntiff,  and  consulted  him  as  to  what  premium  he 


had  deferred  dmng  so  on  account  of  the  state  of  his  health ;  of  all  which  the 
defendant  was  aware. 

fhesigeTy  for  the  defendant. — ^I>oes  your  loiddnp  think  there  is  any  evi* 
dence  of  a  contract  between  diese  parties? 

GoRNEY,  B. — There  is  no  direct  evidence  of  any  contract ;  but,  from  die 
taquiries  made  by  the  defendant  of  Mr.  Alfred  King,  I  cannot  say  that  die 
jnry  may  not  infer  a  contract. 

"^Thesiger  addressed  die  jury  for  die  defendant.— ^Before  *you  can  |>«»^ 
find  a  verdict  for  the  plamtiff,  it  is  necessaiy  that  you  should  be     ■- 


63]  1  Carrington  &  Marshman.  35 

satisfied  that  this  lad  was  placed  with  the  plaintiff  on  the  tenns  that  the 
plaintiff  should  be  paid.  There  is  no  doubt  that  it  was  intended  that  the 
son  of  the  defendant  should  be  apprenticed  to  the  plaintiff*,  and  then,  beyond 
all  question,  a  premium  would  have  been  paid.  If  it  had  been  intended 
that  any  payment  should  have  been  made  oefore  the  apprenticeship  com- 
menced, the  plaintiff*  would  not  have  lain  by  for  five  years  without  some 
payment  havmg  been  made,  or  at  least  without  some  claim  of  payment  on 
ids  part ;  however,  so  far  from  that,  it  would  appear,  by  a  letter  of  the  plain- 
tiff*, dated  the  27th  of  February,  1840,  that  even  then  the  plaintiff*  considered 
that  he  had  no  legal  claim  on  the  defendant.  The  truth,  no  doubt,  was, 
that  both  parties  were  waiting  till  the  plaintiff*  had  passed  his  examination 
at  Apothecaries'  Hall ;  and  that  the  intention  was,  that,  as  soon  as  that 
examination  was  passed,  the  lad  should  be  bound  apprentice  to  the  plaintiff*, 
not  as  a  chemist  and  dru^st,  but  as  an  apothecary,  which  would  give  the 
lad  the  privilege  of  passing  bis  own  examination  when  he  was  otherwise 
qualified  to  do  so,  and  that  then,  and  not  till  then,  a  proper  premium  was 
to  be  paid.  The  plaintiff*  must  satisfy  you  that  the  lad  was  in  nis  house  on 
the  terms  of  being  paid  for.  Now,  his  own  letter  will  show  that  the  lad 
was  placed  there  on  the  terms  of  not  bemg  paid  for. 

The  letter  of  the  plamtiff*,  dated  February  27th,  1840,  addressed  to  the 
defendant,  was  put  in.     The  following  is  an  extract : — 

"  Your  son  was  with  me  nearly  five  years,  during  which  time  he  became 
in  some  measure  acquainted  with  the  business,  and  might  have  been  much 
more  so  but  for  his  inattention  and  neglect.  You  must  be  convinced,  fix)m 
the  complaints  to  which  I  have  been  obliged  to  call  your  attention,  that,  for 
some  time,  he  has  been  quite  the  reverse  of  a  good  and  profitable  assistant ; 
on  the  contrary,  his  frequent  neglect,  impertinence,  and  mal-preparation  of 
^P^^  medicine,  has  caused  me  great  anxiety  of  *mind.  I  therefore  think 
-'  that,  in  duty  to  myself,  I  ought  to  demand  a  compensation  adequate 
to  the  time  I  have  lost,  and  the  trouble  I  have  experienced  during  the  time 
he  was  with  me.  Had  he  been  regularly  bound,  the  business  would  have 
demanded  a  handsome  premium." 

GuRNEY,  B.,  (in  summing  up). — ^The  present  claim  on  the  part  of  the 
plaintiff*  is  put  on  the  ground,  that,  when  this  youth  was  placed  with  the 
plaintiff*,  the  latter  was  to  be  paid  for  his  being  there ;  and  the  question  for 
you  to  consider  is,  whether  there  was  an  agreement  or  understanding  between 
the  plaintiff*  and  the  defendant  to  that  eff*ect.^  So  far  as  appears  to  us, 
the  plaintiff*  never  made  any  claim  on  the  defendant  for  the  board  or  the 
lodgmg,  or  for  the  teaching  of  the  defendant's  son,  till  the  present  action 
was  brought ;  and  in  the  letter  that  has  been  read,  the  plaintiff  suggests  that 
he  ought  to  have  a  compensation  for  the  trouble  and  annoyance  he  has  had 
from  me  inattention  of  the  lad ;  but  he  does  not  at  all  claim  to  be  entitled  to 
any  thmg  for  board,  lodging,  or  teaching.  You  will  say  whether  the  board, 
lodging,  and  teaching,  or  either  of  them,  were  agreed  io  be  paid  for.  That 
all  depends  on  die  evidence  of  Mr.  Kmg,  who  sajSy  that,  within  six  months 
after  the  son  of  the  defendant  went  to  the  plaintiif,  ^e  defendant  asked  him 
what  premium  he  ought  to  give.  The  plaintiff  was  then,  and  is  now,  a 
chemist  and  druggist ;  but  he  intended  to  ffo  up  to  Apothecaries'  HaU,  and 
was  delayed  in  so  doing  by  die  state  of  his liealth ;  and  this  appears  to  have 
been  known  to  the  defendant  Now,  if  die  plaintffl'had  become  a  licentiate 
of  the  Apothecaries'  Company,  (hat  would  not  only  have  been  valuable  to 
himself,  but  also  valuable  to  this  lad,  as  his  apprentice ;  because,  having 
served  an  apprenticeship  to  an  apothecary,  he  would  be  hhnself  entided  to 
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go  up  to  the  examination,  and,  on  passing  it,  would  be  entitled  to  practise 
as  an  apothecary  himself.  If  you  think  that  the  lad  went  to  the  plaintiff  on 
the  terms  that  nothing  was  to  be  paid  for  him  till  the  plaintiff  became  an 
apothecary,  and  that  una  lad  *was  then  to  be  apprenticed  to  him  as  rmr^ 
such,  you  ought  to  find  your  verdict  for  the  defendant.  *• 

Verdict  for  the  defendant.(a) 

Humfirey  and  6.  Taylor  j  for  the  plaintiff. 

Thesiger  and  Corriej  for  the  defendant. 

(a)  See  the  cases  of  WUkins  y,  WelU,  2  C.  &  P.  231,  (12  E.  C.  L.  R.  103,)  and  Earmtt 
T.  Burghart,  3  C.  dt  P.  381,  (14  E.  C.  L.  R.  359.) 


Sittings  at  Westminster  after  Mchaelmas  Termj  1841. 

BEFORE  LORD  ABIN6ER,  C.  B. 


LUCKIE  V.  GOMPERTZ. 

If  in  assumpsit  on  a  bill  of  exchange  by  endorsee  against  acceptor,  with  a  count  upon 
an  account  stated,  the  defendant  plead  to  the  first  count  that  he  did  not  accept,  and  do 
not  plead  at  all  to  the  second  count,  and  the  award  of  venire  be  in  the  usual  form  to 
try ;  the  judge  at  nisi  prius  will  try  the  issue  joined,  and,  if  a  verdict  pass  for  the  plain- 
tiff;  a  nolle  prosequi  should  be  entered  as  to  the  count  upon  an  account  stated. 

Assumpsit  by  the  plaintiff,  as  endorsee,  against  the  defendant  as  the  ac- 
^^ptor  of  a  bill  of  exchange,  dated  the  7th  of  August,  1841,  drawn  by  John 
Osborn,  payable  to  his  own  order,  for  50/.,  two  months  after  date,  and  by 
him  endorsed  to  the  plaintiff.  Second  count  upon  an  account  stated.  Plea 
to  the  first  count,  that  the  defendant  did  not  accept  the  bill,  (concluding  to 
the  country.) — Replication,  a  similiter.  There  was  no  plea  to  the  second 
count,  and  the  award  of  the  venire  was  in  the  usual  form  to  tiy. 

C.  Clarky  for  the  defendant. — ^The  record  is  imperfect,  as  tibere  is  no  plea 
to  the  second  count  of  the  declaration ;  and  there  is  no  venire  to  assess 
dama^,  as  upon  a  judgment  by  default,  on  the  second  count.  Will  youi 
lordship  try  the  case  in  me  present  imperfect  state  of  the  record  ? 

*Lord  Abinger,  C.  B. — There  is  an  issue  properly  joined  as  to  r«gg 
the  first  count  ?  ^ 

Hamfrey^  for  the  plaintiff. — We  can  enter  a  nolle  prosequi  as  to  the 
second  count. 

Lord  Abinger,  C.  B. — You  can  do  so. 

The  jury  were  sworn ;  and  the  acceptance  being  proved,  Aere  was  a 
Verdict  for  the  plaintiff  for  the  amount  of  the  bill  of  exchange  and 
interest. 

Humfrey, — ^The  plaintiff  must  enter  a  nolle  prosequi  as  to  the  second  count. 

Lorcf  Abinger,  C.  B. — ^That  cannot  be  done  at  nisi  prius.  You  shall 
have  execution  in  a  week ;  but  you  must  make  your  recorcl  rigfat.(a) 

Havfifrey^  for  the  plaintiff. 

C  Clark,,  for  the  defendant. 

(a)  If  a  nolle  prosequi  be  entered  before  issue  joined,  the  plaintiff  inserts  it  at  die 
eommencement  of  bis  replication,  dec,  and  it  consequently  appears  on  the  roll  when  it  is 
made  up ;  but  if  after  issue  joined,  it  is  sufficient  if  it  be  entered  at  the  time  of  entering 
iaal  iadrmcnt  ^Archb.  Prac.  by  Chitty,  voL  2,  p.  1068. 
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•57]  •HEMMING  v.  BROOK. 

Where,  after  an  action  is  brought  by  the  endorsee  of  a  bill  of  exchange  against  the  ac- 
ceptor, the  drawer  pays  the  acceptor  part  of  the  amount,  the  endorsee  (unless  he  be 
suing  as  a  trustee  for  the  drawer)  should  take  a  verdict  against  the  acceptor  for  the 
balance  and  interest  only,  and  when  he  is  paid,  he  should  give  the  bill  up  to  the 
drawer.  * 

Assumpsit  by  the  plaintifi*,  as  endorsee,  against  the  defendant  as  the  ac- 
ceptor of  a  bUl  of  exchange,  dated  May  1st,  1841,  drawn  by  Edward  Morris 
on  the  defendant,  payable  to  the  order  of  the  drawer,  for  250/.,  three  months 
aAer  date,  and  by  him  endorsed  to  the  plaintiff.  Plea,  that  the  defendant 
did  not  accept. 

The  acceptance  was  proved,  and  the  cause  was  undefended. 

TapreU^  for  the  plaintiff,  stated,  that  a  sum  of  100/.  had  been  paid  in  the 
plaintiff  by  the  drawer  of  the  bill  since  the  action  had  been  brought. 

Lord  Abinger,  C.  B. — Is  your  cUent  suing  as  a  trustee  for  the  drawer 
of  the  bill? 

TapreU. — I  am  not  aware  that  he  is. 

Lord  A31NGER,  C.  B. — ^That  being;  so,  your  safest  course  is  to  take  a  ver- 
dict for  the  balance  and  interest  only,  and  give  the  bill  up  to  the  drawer 
when  you  are  paid. 

Verdict  for  the  plaintiff— Damages  163/.  5^.  Ad. 

TapreU,  for  the  plaintiff. 


•58]  •SMITH  V.  MARTIN. 

In  an  action  by  the  endorsee  against  the  maker  of  a  promissory  note,  the  defendant 
pleaded  that  the  note  was  in  the  hands  of  6.  Y.,  and  that,  while  it  was  so,  the  claim  of 
G.  V.  on  this  note  was  by  an  order  of  nisi  prius  referred  to  an  arbitrator ;  and  that, 
before  any  award  was  made,  the  note  was,  m  violation  of  good  faith,  delivered  to  the 
plaintiff;  and  that  the  plaintiff*,  at  the  time  he  took  the  note,  had  fnll  knowledge  of  all 
the  premises :  Replication,  that  the  plaintiff  had  not  any  knowledge  of  the  premises : 
'—HeU^  that  on  these  pleadings  the  defendant  must  begin,  as  the  plain tifi'^s  knowledge 
of  the  other  lacts  was  an  essential  part  of  the  defence. 

Assumpsit  by  the  plaintiff,  as  the  endorsee,  against  the  defendant,  as  the 
maker  of  a  promissory  note  for  128/.  2s.  6e/.,  dated  the  1st  of  March,  1841, 
payable  six  months  after  date  to  Messrs.  Fisher,  Son  &  Co.,  and  by  them 
endorsed  to  Messrs.  Vincent  &  Sherwood,  and  by  Messrs.  Vincent  &  Sher- 
wood endorsed  to  the  plaintiff.  Plea — that  the  endorsement  by  Messrs.  Vin- 
cent &  Sherwood  was  an  endorsement  in  blank,  and  that  after  that  endorse- 
ment, and  before  the  delivery  of  the  note  to  the  plaintiff,  to  wit,  on  the  9th 
of  August,  1841,  the  note  came  to  and  was  in  the  hands  of  one  George 
Vincent,  who  then,  and  at  the  time  of  the  making  of  the  order  of  nisi  prius 
hereinafter  mentioned,  was  the  lawftil  holder  thereof;  and  that  whilst  the 
note  was  so  in  the  hands  of  the  said  George  Vincent  as  aforesaid,  by  a  ce^ 
tain  order  of  nisi  prius  made  at  the  assizes  at  Croydon,  holden  on  the  9th 
of  August,  6  Vict.,  before  the  Right  Hon.  Sir  N.  C.  Tindal,  (stating  the 
caption  of  the  nisi  prius  side  of  the  assizes,)  ^^  it  was  ordered,  with  the  con- 
sent of  the  said  George  Vincent,  that,  amongst  other  things,  the  said  pro- 
missory note,  and  all  claim  of  the  said  George  Vincent  in  respect  thereof, 
shoullf  be,  and  the  said  was  then  and  thereby  referred  to  the  award,  order, 
arbitrament,  and  final  determination  of  one  William  Bagley,  Esq.,  barrister- 
at-Iaw,  in  the  said  order  mentioned,  as  by  the  said  order,  reference  being 
tfaeretmto  had,  will,  amongst  other  things,  ftilly  appear ;  and  the  defendant 
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further  saith,  that  the  said  promissory  note  was  deJiyered  to  the  plaintiff  after 
the  making  of  the  sadd  last-mentioned  order  of  nisi  prius,  before  any  award 
made  by  the  said  William  Bagley,  Esq.,  in  respect  thereof,  and  in  violation 
of  good  faith,  and  in  fraud  and  contempt  of  such  order ;  and  the  defendant 
further  saith,  that,  at  the  time  the  plaintiff  took  and  received  the  said  pro- 
missory note,  he  had  full  knowledge  of  all  the  premises  *in  this  plea  r««  g 
mentioned,  and  this  the  defendant  is  ready  to  verify,"  &c.  *- 

Replication: — ^*As  to  the  plea  of  the  defendant  the  plaintiflf  saith,  thai 
he  the  plaintiff  had  not,  at  the  time  when  he  tobk  and  received  the  said  pro- 
missory note  as  in  the  said  declaration  mentioned,  any  knowledge  of  Hlm 
premises  in  the  said  plea  mentioned,  in  manner  and  form  as  is  therein 
alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,"  &c. 

Crowder^  for  the  defendant. — I  submit  that  on  these  pleadings  the  plain- 
tiff ought  to  begin.  The  defendant  by  his  plea  states  facts  which  are  not 
denied,  and  the  plaintiff  answers  them  by  saying  he  had  no  notice  of  tliem. 
The  defendant  states  such  facts  as  put  the  plaintiff  upon  showing  bis  title 
to  sue.  In  the  case  of  Bingham  v.  Stanley^  1  G.  &  D.  237,  which  was  an 
action  of  assumpsit  against  the  drawer  of  a  check,  the  plea  was,  that  the 
check  was  drawn  and  delivered  to  a  third  person  to  secure  a  gaming  debt, 
and  by  him  delivered  to  the  plaintiff  without  consideration.  Keplicalion — 
That  It  was  delivered  to  the  plaintiff  for  a  good  consideration ;  and  there  the 
Court  of  Queen's  Bench  held  that  the  illegal  drawing  of  the  check  was  so 
admitted  on  these  pleadings  as  to  throw  on  the  plaintiff  the  onus  of  proving 
the  consideration.  So,  in  the  present  case,  the  plaintiff,  by  traversing  the 
knowledge  only,  admits  all  the  other  facts  stated  in  the  plea.  Under  the  old 
rules  of  pleading,  if  the  defendant  had  given  evidence  of  all  the  facts  admit- 
ted on  this  record,  the  plaintiff  must  have  given  evidence  as  to  how  he 
came  by  the  promissory  note. 

Maccadsy  and  Power^  for  the  plaintiff. — The  only  question  here  is, 
whether  the  plaintiff  had  notice  of  the  facts  stated  or  not ;  and  it  lies  upon 
the  defendant  to  show  that  the  plaintiff  had  notice,  and  not  upon  the  plain- 
tiff to  show  *that  he  had  no  notice.  In  the  case  cited,  the  check  r^^ 
was  given  under  such  circumstances  as  made  it  bad,  unless  the  plain-  *- 
tiff  was  a  bond  fide  holder  of  it  for  value,  and  without  notice.  Here  the  con- 
sideration given  for  this  note  is  not  put  in  issue  upon  the  pleadings. 

Crowder, — A  bill  for  gaming  is  good  in  the  hands  of  a  bond  fide  holder  for 
value  without  notice.  The  facts  admitted  here  would  prevent  Vincent  from 
suing,  and  the  title  of  the  holder  is,  therefore,  impeached,  and  he  must  show 
bond  fides  and  value,  and  the  notice  of  the  want  of  it  is  part  of  the  bonft  fides. 

Lord  Abinggr,  C.  B. — I  think  that  the  proof  of  this  issue  lies  on  the 
defendant.  The  preliminary  matter  stated  in  this  plea  does  not  make  the 
bill  void ;  and  it  would  not  amount  to  a  defence  at  all  unless  the  plaintiff 
had  notice  of  it.  In  the  case  cited,  the  check  was  a  check  given  for  an 
illegal  consideration  ;(a)  and  unless  the  plaintiff  could  set  it  up  by  showing 
new  facts,  which  would  entitle  him  to  recover  on  it,  the  facts  admitted  on 
the  record  were  an  answer  to  the  action.  I  think  that  the  defendant  must 
prove  that  the  plaintiff  had  notice  of  the  fhcts  stated  in  die  plea. 

Verdict  for  the  plaintiff. 

Macauley  and  Power ^  for  the  plaintiff. 

OrowdeTy  for  the  defendant. 

In  the  ensuing  term  Ootocfor  applied  for  a  newtrial,but  the  court  refused  anik 

(a)  8e(  the  stot  6  &  6  Will.  4,  c  41. 
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BEFORE   LORD   ABINGER,  C.  B. 


SIIEPPARD  and  Others  t^.  SHOOLBRED  and  Others. 

Thoairh  a  fraudulent  vendee  maybe  sued  in  trover  by  the  vendor,  yet  the  right  of  actioE 
does  not  exist  against  every  person  into  whose  hands  the  property  may  have  passed 
subsequently. 

If  G.  obtained  the  goods  from  the  plaintiffs  by  fraud,  and  sold  them  to  the  defendants 
yey  if  the  defendants  were  not  privy  to  the  fraud,  they  are  not  liable  to  the  plaintiffs 
in  trover. 

6.  bought  cotton  goods  of  the  plaintiffs  to  the  amount  of  8161.,  and  they  were  afterwards 
sold  by  R.  to  the  defendants  for  689/.  No  transactions  were  shown  between  G.  and 
R.: — Held,  that  the  connection  between  the  plaintiffs  and  defendants  was  too  remote 
to  raise  a  cause  of  action,  unless  the  jury  were  convinced  that  G.  obtained  the  goods 
originally  by  fraud,  and  that  the  defendants  bought  them  under  circumstances  which 
mast  have  convinced  them  that  the  goods  were  so  obtained. 

Trover  for  woollen  cloths.  Pleas — 1st,  That  the  plaintifTs  were  not 
possessed  in  manner  and  form ;  2dj  Not  guilty ;  3d,  That  the  grievances 
were  committed,  &c.,  by  the  leave  and  license  of  the  plaintiffs. — Replica- 
tion to  the  1st  and  2d  pleas,  a  similiter]  to  the  3d,  de  injuria  and  without  the 
leave  and  license. 

Certain  goods  were  sold  by  the  plaintiffs  on  the  9th  or  10th  September, 
1840,  to  one  Green,  since  then  a  bankrupt.  It  was  submitted  to  the  jury, 
that  Green  had  bought  the  goods  fraudulently,  and  that  the  circumstances 
under  which  the  defendants  purchased  them  from  a  man  named  Ridgeway 
(who  had  them  from  Green)  were  such  as  to  arouse  reasonable  suspicion  that 
Rideeway  had  not  come  fairly  by  the  goods  in  question. 

The  following  facts  were  proved : — 

The  plaintiffs  were  clothiers,  residing  at  Frome,  in  Somersetshire,  and 
having  an  establishment  in  the  city.  The  defendants  were  drapers,  carry* 
ingon  large  wholesale  and  retail  business  in  Tottenham  Court  Road. 

The  goods  (which  had  been  purchased  by  Green  from  the  plaintifis  on 
a  Thursday)  were  of  the  value  of  816/.  Green  said  they  were  for  the 
New  York  market,  and  gave  the  plaintiffs  references ;  they  were  sold  for 
cash,  minus  one  and  a  quarter  per  cent,  discount,  payable  on  the  following 
Saturday. 

They  were  sent  by  Green's  order  to  Ridgeway*s  counting-house  on  the 
Thursday.  The  credit  was  afterwards  enlarged ;  and  the  plaintiffs  applying 
*821  subsequently  for  payment,  *were  not  paid,  nor  did  they  again  see 
-I  the  goods.  Some  of  the  property  was  afterwards  tran^erred  to  a 
shop  in  Tottenham  Court  Road.  The  plaintiffs'  porter  proved  the  delivery 
of  the  goods  according  to  Green's  direction,  for  lUdgeway,  at  tibe  warehouse 
of  A.,  a  bill-broker  and  pawn-broker  in  London. 

The  price  at  which  the  goods  were  sold  by  the  plaintiffs  was  proved  to 
be  a  fair  selling  price,  and  the  price  at  which  the  defendants  bought  them, 
as  appeared  by  their  invoice,  was  sworn  to  be  such  that  the  cloth  could  not 
be  made  at  that  price. 

The  examination  of  Mr.  Brown,  (a  partner  in  the  defendants'  house,)  under 
the  fiat  against  Green,  was  then  put  in  and  read ;  it  was  to  the  effect  that 
Ridgeway  called  on  him  on  the  26th  of  November,  1840,  and  asked  him  to 
buy  cloth  of  the  sort  in  question,  saying,  that  it  was  then  at  A.'s  house,  who 
had  discounted  a  bill  for  him,  and  held  the  goods  as  security ;  that  Mr. 
Brown  and  Ridgeway  went  to  the  warehouse  of  A.  and  saw  the  goods,  for 
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which  he  (Mr.  Brown)  agreed  to  give  him  5892.,  (although  they  were  priced 
at  nearly  double  that  amount  by  M^  Ridgeway,)  on  condition  that  they 
answered  to  the  representation  made  of  them  in  quality  and  quantity.  Ac- 
cordingly they  were  sold  and  bought.  Some  of  the  cloth  was  afterwards 
sold  by  the  defendants  to  a  tailor  in  Tottenham  Court  Road,  at  whose  shop 
it  had  been  recognised.  The  name  of  Green  was  never  mentioned  in  the 
whole  transaction. 

For  the  defendants  it  was  submitted  there  was  no  case  to  go  to  the  jury. 

Lord  Abinger,  C.  B. — Although  a  fraudulent  vendee  may  be  sued  in 
trover,  I  do  not  agree  that  every  other  person  may  be  made  subject  to  such 
an  action  into  whose  hands  the  goods  may  have  passed.  But  I  think  the 
case  should  go  to  the  jury. 

Thesiger  addressed  the  jury  for  the  defendants. 

*Lord  Abingek,  C.  B.,  said — The  case  proposed  by  the  plaintiffs  is,  r^^^ 
that  where  the  goods  are  firaudulendy  obtained  and  sold,  no  property  ^ 
passes  to  the  vendee,  and  such  is  undoubtedly  the  fact ;  but  Sir  T,  Plumer*s 
case  [a)  shows,  that  where  the  original  owner  consents  to  the  transfer,  that  efiect 
does  not  follow.  If  the  goods  in  this  case  were  obtained  by  fraud,  yet,  if 
the  defendants  were  not  privy  to  that  fraud,  I  am  of  opinion  that  they  are 
not  liable  in  this  action.  Green's  story  did  not  impose  upon  the  plaintiffs ; 
they  should  have  satisfied  themselves  from  the  result  of  his  reference,  and 
perhaps  they  did.  But  for  the  rest,  the  plaintiffs  would  not  care  whether 
the  goods  went  to  Mr.  A.'s  warehouse  or  to  New  York,  where  they  were 
said  to  be  going ;  those  drcamstcmces  were  not  the  inducement  to  give  credit. 
Green  directed  the  goods  which  he  bought  to  be  delivered  to  Ridgeway  in 
Bread  *Street,  who  thus  far  obtained  a  property  in  them  by  transfer  rifOA 
in  market  overt;  there  was  not  any  intimation  to  the  defendants  ^ 
from  Ridgeway  that  he  had  purchased  the  goods  of  Green ;  the  only  ground 
of  inferring  fraud,  therefore,  is  the  price  paia  for  the  goods  by  the  defendants. 
If  you  are  satisfied  that  Green  obtained  those  goods  originally  by  fraud,  and 
that  the  defendants  bought  them  under  circumstances  which  must  have  con- 
vinced them  that  the  goods  were  so  originally  obtained  by  fraud,  then  your 
verdict  ought  to  be  for  the  plaintiffs ;  if  otherwise,  for  the  defendants. 

Verdict  for  the  defendants. 

JP.  PoUocky  A.  G.  Kelly ^  and  S,  Martin^  for  the  plaintiffs. 

Thesiger  J  Erky  and  Boothby,  for  the  defendants. 

(a)  His  lordship  probably  alluded  to  the  case  of  Taylor  and  jinothtr,  Jtsigneet  of 
Walfh,  V.  Sir  Thomas  Plumer,  3  M.  &  S.  662.  In  that  case  a  draft  for  money  was  intrasted 
to  a  broker  to  bay  Exchequer  bills  for  his  principal,  and  the  broker  received  the  money 
and  misapplied  it,  by  purchasing  American  stock  and  bullion,  intending  to  abscond  with 
it  and  go  to  America,  and  did  accordingly  abscond,  but  was  taken  before  he  quitted 
England,  and  thereupon  surrendered  to  the  principal  the  securities  for  the  American 
stock  and  the  bullion,  who  sold  the  stock  and  received  the  proceeds ;  and  it  was  held,  that 
the  principal  was  entitled  to  withhold  the  proceeds  from  the  assignees  of  the  broker,  who 
became  bankrupt  on  the  day  on  which  he  so  received  and  misapplied  the  money.  In  the 
case  of  /?.  V.  P.  IVnUh,  4  Taunt.  258,  which  related  to  the  same  transaction,  the  stock- 
broker having  advised  a  proprietor  of  stock  as  to  the  proper  time  for  disposing  of  it,  sold 
the  stock  for  him  and  received  the  proceeds.  The  principal  intrusted  him  to  purchase 
Exchequer  bills  to  the  amount;  but  it  being  too  late  an  hour  on  that  day,  the  broker 
lodged  the  money  with  hts  own  bankers,  and  gave  the  bankers  of  his  principal  a  check 
for  the  amount  On  the  following  day  the  principal  drew  a  check  on  his  bankers  for  a 
larger  sum,  and  gave  it  to  the  brotfer  to  purchase  Exchequer  bills.  The  broker  received 
of  them  bank-bills  for  the  check;  with  a  part  he  bought  Exchequer  bills  for  his  princi- 
pal, and  delivered  them  to  the  bankers  of  the  principal,  and  with  part  of  the  residue  he 
paid  for  American  stock  and  foreign  coin,  which  he  had  previously  purchased  with 
*"*<ntion  to  abscond,  and  paid  away  the  rest  in  discharge  of  debts  of  his  own,  and 
nded:  and  it  was  held,  that  this  was  no  felony. 
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RAPSON  V.  CUBITT. 


Case  for  negligence  of  defendant's  servant,  and  consequent  injury  to  plaintiff.  Plea» — 
That  the  defendant  was  not  employed  to  make  the  alterations,  (those  through  which 
the  injury  occurred,)  in  manner  and  form : — Held,  That,  though  the  defendant  had 
been  employed  by  a  society  (the  Clarence  Club)  to  make  alterations  and  improve- 
ments in  their  club-house,  and  though  he  had  employed  and  stipulated  with  an  agent, 
A.  B^  a  gas-fitter,  to  do  such  part  of  the  work  as  lay  in  his  (A.  B.'s)  department,  yet, 
if  A.  B.  had  laid  on  any  pipe  not  specified  in  his  contract  or  estimate  with  the  de- 
fendant, the  defendant  was  not  liable  for  injury  occasioned  by  the  mismanagement  nr 
ill  manufacture  of  this  particular  pipe. 

Btld,  also,  that  if  the  pipe  in  question  had  been  included  in  A.  B.'s  contract  with  the 
defendant,  yet,  if,  while  the  defendant's  men  were  working  on  the  premises,  and  the 
defendant's  contract  was  not  yet  finished,  and  the  house  was  unoccupied,  except  by  the 
plaintiff,  (the  servant  of  the  club,)  the  gas  had  been  turned  on  by  hit  direction,  and  not 
by  that  of  the  defendant  or  his  agent,  the  defendant  was  not  liable. 

In  such  cases  as  above,  although  the  plaintiff,  through  the  negligence  of  the  defendant, 
be  disabled  for  life  from  performing  the  duties  of  the  office  to  which  he  had  been 
accustomed,  yet  the  measure  of  his  damages  is  by  no  means  to  be  taken  from  the 
amount  of  an  annuity,  which  would  replace  the  annual  salarv  of  the  plaintiff.  For, 
non  constat  that  the  plaintiff  would  have  retained  his  situation  for  life. 

The  society  of  a  club,  through  their  committee,  employed  the  defendant  to  make  altera- 
tions, d^c,  in  their  club-house,  and  by  the  misconduct  of  the  defendant's  agent  an  acci- 
dent occurred : — Quare,  Is  the  society  answerable  as  principal,  and  is  the  defendant 
free  as  intermediate  agent  SembU,  the  defendant,  as  relating  to  the  immediate  cause 
of  the  action,  is  the  principal. 

Action  on  the  case  for  loss  and  injury  sustained  by  the  plaintiff,  in  con- 
sequence of  the  negligence  of  the  defendant's  servants.  Declaration — That, 
before,  &c.,  the  plaintiff  ivas  in  the  employ  of  certain  persons,  forming  a 
society  called  the  Clarence  Club,  as  butler,  &c. ;  and  that  the  defendant  had 
been  retained  by  the  said  persons  to  make  certain  alterations  in  a  building 
*fi^1  occupiedf  by  the  said  club,  and  ^certain  gas  apparatus  belonging  to  the 
J  building,  and  thereupon  it  became  his  duty,  &c. ;  yet  he  did  not  use 
due  diligence ;  but,  on  the  21st  of  November,  1840,  conducted  himself  in 
the  alterations  upon  the  gas  apparatus  with  such  gross  negligence,  that  by 
means  thereof  the  ^  escaped,  and  diffused  itself  over  the  rooms ;  and  by 
the  said  gross  negligence  the  gas  became  ignited  and  exploded,  and  the 

I)laintiff,  being  in  me  performance  of  the  said  services,  was  burnt  and 
acerated  by  the  said  explosion,  and  was  disabled  to  perform  his  services. 
That  the  plaintiff  had  laid  out  a  large  sum  of  money  in  procuring  medical 
attendance,  and  that  he  had  been  dismissed  from  his  office  through  incapa- 
city to  perform  the  duties  of  it,  and  also  that  he  is  so  iinured  that  he  is 
unable  to  maintain  and  support  himself  or  his  family.  Fleas — 1st,  Not 
guilty ;  2d,  That  the  defendant  was  not  employed  to  make  the  alteratums 
m  the  gas  apparatus  in  manner  and  form;  3d,  Payment  and  receipt  of 
150/.  in  satisfaction.  Replication — ^Denial  of  the  receipt  of  150/.  in  full 
satisfaction. 

The  defendant  undertook,  by  letter  of  the  29th  of  August,  1840,  to  make 
various  alterations  in  the  Clarence  Club*house,  as  set  forth  in  certain  particu- 
lars ;  the  particulars  were  intituled,  "  Particulars  of  work  required  to  be  done 
in  alterations,  improvements,  repairs,  and  decorations,  at  the  Clarence  Club- 
house, per  Wm.  Cubitt."  And  among  other  work  specified  was,  "  Tlie 
^s-fittings  taken  up  and  generally  altered,  and  made  new  with  fittings." 
The  gas-fitter  had  a  contract  with  the  defendant  for  the  work  to  be  done  on 
his  part.  The  work  was  done  accordingly.  While  it  was  in  progress,  the 
servants  of  the  club  slept  elsewhere ;  but,  on  Monday,  16th  November,  1840^ 
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the  plaintiff  (who  was  butler  to  the  society)  and  his  wife  returned  to  the  club- 
house, by  direction  of  the  secretary  to  the  club.  The  defendant  kept  hi^ 
men  at  work  late  at  night,  to  bring  his  contract  to  a  close.  The  whole  of  the 
works  were  under  the  superintendence  of  the  defendant's  foreman.  The  gas* 
fittings  having  been  completed  on  the  basement  story,  the  gas  was  lighted 
on  the  19th  of  November,  for  the  men  *to  work  by,  and  was  lighted  r^^ 
again  on  the  20th.  At  one  o'clock  in  the  morning  of  the  21st,  the  '- 
plaintiff  and  his  wife  were  going  to  bed,  and  on  their  way  up  they  had  to  asc*  nd 
to  a  small  passage.  It  appeared  that  the  gas  had  escaped  into  this  papvagii, 
from  a  pipe  which  led  to  a  figure  on  the  stairs,  and  which  had  not  been 
stopped,  but  which,  one  witness,  a  gas-fitter,  said,  ought  to  have  been 
stopped.  The  gas  had  been  turned  on  about  half-past  4  o'clock ;  it  had 
been  lighted  by  the  son  of  the  gas-fitter  employed  by  the  defendant,  and  had 
been  put  out  about  11.  The  door  at  the  end  of  the  passage  into  which  the 
gas  had  been  forced  was  air-tight,  and  the  gas  was  confined  in  this  particular 
spot,  and  hence  the  explosion  which  took  place  by  ignition  from  the  plain- 
tiff's candle  when  he  came  into  the  passage.  Through  the  accident,  the 
plaintiff  and  his  wife  both  lost  the  use  of  their  hands,  and  were  for  life  ren- 
dered incapable  of  following  any  business  in  which  manual  labour  was 
required.  The  plaintiff  was  subsequently  discharged  from  his  situation, 
after  receiving  a  gratuity  from  the  club.  Shordy  after  the  accident  the  de- 
fendant sent  the  plaintiff  a  check  for  100/. 

Part  of  the  sum  claimed  as  damages  was  the  amount  of  money  which 
would  be  required  to  purcha.se  an  annuity  for  the  plaintiff,  adequate  to  the 
sum  which  he  was  receiving  from  the  club. 

Biffgs  AtidrewSj  for  the  defendant,  submitted,  that  the  plaintiff  must  be 
called ;  for  there  was  no  evidence  of  any  defect  in  the  apparatus ;  and  the 
defendant,  moreover,  was  the  intermediate  agent  between  the  society  and  the 
party  through  whose  negligence  tlie  mischief  occurred.  He  cited.  Bush  v. 
Steinmanj  1  B.  &  P.  404,  (a)  and  Stone  and  Another  y.  Cartwrightj  6  T.  R. 
411.(4) 

*Lord  Abinger,  C.  B. — As  to  your  first  objection  the  evidence  is,     p^g. 
that  the  pipe  was  improperly  left  unstopped.     I  think  that  is  a  ques-     '- 
tion  for  the  jury.     The  second  point  I  will  reserve  for  the  court  above. 

Biggs  Andrews^  for  the  defendant,  submitted  to  the  iury,  that  a  technical 
ground  was  made  the  subject  of  this  action,  and  that  damages  were  sought 
by  the  plaindff  for  the  default,  not  of  the  defendant,  but  of  another,  llie 
defendant  was  not  conscious  of  what  was  going  forward  as  to  this  particular 
gas-fitting.  He,  therefore,  was  not  answerable  for  defects  in  the  apparatus; 
but,  even  if  he  were  answerable  for  defects  in  it,  and  if  the  jury  should  con- 
sider that  any  defects  had  been  proved,  the  defendant  was  not  answerable 
for  the  use  of  the  apparatus ;  and  it  appeared  that  another  person  had  the 
care  of  the  gas,  and  tymed  it  on. 

He  called  the  gas-fitter  who  had  adjusted  the  pipe  in  question,  and  whft 
had  a  contract  with  the  defendant  for  what  was  to  be  done,  and  had  made 
an  estimate  of  the  work.     There  was  some  doubt,  however,  whether  the 

(a)  In  that  case,  A.,  having  a  house  by  the  road-side,  contracted  wiih  B.  to  repair  it  for 
a  stipulated  sum ;  B.  contracted  with  C.  to  do  the  work ;  and  C.  with  D.  to  furnish  the 
materials.  The  servant  of  D.  brought  a  quantity  of  lime  to  the  house,  and  placed  it  ip 
the  road,  by  which  the  plaintiff's  carriage  was  oyerturned ;  and  it  was  held,  that  A.  wat 
answerable  for  the  damages  sustained. 

(6)  In  that  case  it  was  held,  that  no  action  lies  against  a  steward,  manager,  or  agent, 
for  damage  done  by  the  negligence  of  those  employed  by  him  in  the  service  of  his  prin 
•ipal,  but  the  principal  or  those  actually  employed  are  only  liable. 
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pipe  ia  the  figure,  and  from  which  the  gas  had  escaped,  were  inchided  in  the 
estimate,  or  were  extra  work.  Another  witness,  the  son  of  the  gas-fitter, 
who  had  turned  on  the  gas  by  the  direction  of  the  defendant's  foreman,  said 
that,  at  nine  o'clock  on  the  evening  before  the  accident,  he  saw  the  plaintiff, 
and  asked  him  if  he  should  put  out  the  eas?  That  plaintiff  said  he  was 
going  out  for  an  hour  or  two ;  but  that  if  me  witness  would  give  directions^ 
to  the  under-butler  to  turn  the  gas  ofiT,  he  would  do  so. 

Lord  Abingeb,  C.  B.,  (in  summing  up.) — This  is  an  action  to  recover 
damages  for  personal  injury,  for  costs  to  which  the  plaintiff  has  been  sub- 

*681  j^c^^^9  ^<^  ^^  ^6  ^^^^  of  *^^^  situation.  The  charge  is,  that  tlie 
^  defendant  undertook  to  do  certain  work,  and  that  he  conducted  him- 
self with  so  much  negligence  about  it  as  to  occasion  injury  to  the  plaintiff. 
I  own  I  entertain  considerable  doubt  as  to  whether  this  action  will  lie 
against  the  defendant ;  the  objection,  however,  is  upon  record :  the  question, 
therefore,  for  you  is,  whether  negligence  by  the  defendant  or  his  servant  was 
the  cause  of  the  injuiy  ?  That  there  was  something  wrong  was  evident ; 
but  if  any  of  the  servants  of  the  establishment  did  anv  thing  to  the  pipe  or  to 
the  gas  before  the  works  were  finished,  the  defendant  is  not  liable.  Again, 
— If  you  think  that  the  extra  work,  of  which  the  defendant's  witness  has 
qpoken,  and  from  defect  in  which  it  is  said  this  accident  occurred,  was  done 
by  that  witness  without  the  defendant's  knowledge,  then  the  defendant  is  not 
answerable  for  the  injury  thus  occasioned.  If,  however,  you  think  this 
work  was  undertaken  by  the  defendant,  and  that  there  was  negligence,  then 
your  verdict  must  be  for  the  plaintiff.  For  the  damages — I  never  knew  the 
aggravation  of  them  attempted  in  so  unreasonable  a  manner  as  in  this  case. 
Where  the  accident  is  a  calamity,  and  the  defendant  is  not  particularly  to 
blame,  a  more  favourable  view  should  be  taken  of  his  iault.  If  it  be  asked 
that  the  jury  are  to  give  damages  equal  to  an  annuity,  it  may  be  demanded. 
What  right  has  the  plaintiff  to  calculate  that  he  would  have  continued  in 
ofiice  to  the  end  of  his  life?  I  think  it  would  be  absurd  to  make  the  value 
of  the  annuity  the  measure  of  the  damages. 

Verdict  for  the  plaintiff— Damages  500/. 

Piatt  y  C  Saunders  J  and  Sir  John  Bayley^  for  plaintiff. 

Biggs  Andrews  and  Henderson^  for  defendant. 

*69]  Tirst  Sittings  in  London  in  Hilary  term,  1842.  j 

BEFORE  BABOir  BOLFE. 


POOLE  V.  PALMER. 

A  plaintiff,  by  his  notice  to  admit,  called  on  a  defendant  to  admit  an  aathority  to  sell  an 
estate  **  signed  by  defendant,"  and  dated  **  10th  Angust,  1840;"  and  a  judge  by  consent 
nade  the  usual  order  to  admit  it.  When  the  document  was  given  in  evidence,  the 
date,  **  August,"  appeared  to  be  written  on  an  erasure  i^-HtU,  that  the  defendant,  by 
this  admission,  had  precluded  himself  from  calling  on  the  plaintiff  to  give  evidence 
to  explain  the  alterea  date^ 

Smnbk,  that,  by  an  admission  of  this  kind,  the  accuracy  of  the  document  is  conceded. 

Debt  for  work  and  labour,  with  counts  for  money  paid  and  on  an  account 
stated.     Plea,  nunquam  indebitatus. 

The  plaintiff,  by  his  particulars  of  demand,  claimed  a  compensation  for 
business  done  by  him  as  an  auctioneer  and  estate  agent,  reladve  to  an 
intended  sale  of  an  estate  in  the  county  of  Surrey;  and  the  evidence  of  &e 
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defendant's  liability  consisted  of  a  written  authorifyto  the  plamtiflfto  sell  the 
estate,  which  was  signed  by  the  defendant  and  others,  with  respect  to  which 
the  plaintiff's  attorney  had  given  the  defendant's  attorney  the  following 
notice  to  admit : — 

"  In  the  Exchequer  of  Pleas. 

Between  John  Ewen  Poole,  Plaintiff, 

and 
Charles  Palmer,  Defendant. 
^^  Take  notice,  that  the  plaintiff  in  this  cause  proposes  to  adduce  in  evi- 
dence the  several  documents  hereunder  specified,  and  that  the  same  may  be 
inspected  by  the  defendant,  his  attorney,  or  agent,  at  my  oflSce,  No.  9, 
Shoreditch,  on  Monday  next,  between  the  hours  of  four  and  six  o'clock  in 
the  aflemoon ;  and  that  the  defendant  will  be  required  to  admit  that  sitch  of 
the  said  documents  as  are  herein  speqfied  to  he  originals  were  respectively 
signed  or  executed  as  they  purport  respectively  to  have  been;  that  such  as 
were  specified  as  copies  are  true  copies ;  and  such  documents  as  are  stated 
to  have  been  served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered 
respectively ;  saving  *alljust  exceptions  to  the  admissHnlUy  of  all  such  r«^Q 
documents  as  evidmce  in  this  cause.  *• 

<<  Dated  this  4th  day  of  December,  1841. 

^'  Yours,  &c.^  Henry  Ashley. 
"  To  Messrs.  Dean  tf  Creasy^  the  9,  Shoreditch." 

Defendant's  Attorneys. 


DueripUon  of  DoeumtnU, 

DmU, 

Orignul  or  DupikaU  nrvd^  miU, 
tr  dOivtrod,  wkn,  kow,  and  ^ 

MemoraDdum  of  authority  to 
sell,  directed   to  plaintiff, 
and  signed  by  defendant 
and    William    Sparshott, 
Martha  Sparshott,  Amelia 
Thornback,  Joshaa  Thorn- 
back,  Matilda  Crowe,  and 
F.  W.  Palmer. 

1840. 
10th  Aug. 

OriginaL 

Upon  this  notice  Baron  Rolfe  made  the  following  order,  which  was 
put  in : — 

"  Poole  V.  Palmer.    , 

^^  Upon  hearing  the  attorneys  or  agents  on  both  sides,  I  order,  that,  upon 
the  trial  of  this  cause,  the  defendant  shall,  and  he  does  hereby  consent  to 
make  the  admission  specified  in  the  notice  served  by  the  plaintiflf's  attorney 
or  agent  upon  the  defendant's  attorney  or  agent,  dated  the  4th  day  of  De- 
cember, lo41,  so  far  as  respects  the  documents  marked  1  and  7.  Dated 
the  17th  day  of  January,  1842.  R.  M.  Rolfe." 

The  document  numbered  1  was  the  before-mentioned  authority,  which 
was  signed  by  the  defendant  and  others.  It  was  put  in  and  read ;  but  in  it 
the  date  "  August"  was  evidently  written  on  an  erasure. 

Creasy^  for  the  defendant. — I  submit,  that  this  admission,  under  your 
lordship's  order,  only  extends  to  the  admitting  the  signature  to  this  docu- 
ment to  be  that  of  the  defendant,  and  that  the  defendant  is  still  entitled  to 
9^.  1  insist  *on  the  obvious  alteration  of  the  date  of  the  instrument,  and  to 
-I     call  on  the  plaintiflfto  give  an  explanation  of  it. 

Evidence  was  given  to  show,  that  the  word  "  August"  was  written  on 
die  erasure  before  the  defendant  signed  the  paper. 
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RoLFE,  B.  (m  summing  up.)— I  am  of  opinion,  that  in  this  case  the  de- 
fendant has  entirely  concluded  himself  by  his  admission  of  this  document ; 
and  that  it  is  not  open  to  him  to  raise  any  objection  as  to  the  correctne^  of 
the  date  of  it.  A  party  who  calls  on  his  adversary  thus  to  admit  a  docu- 
ment, and  which  adversary  does  so  admit  it,  is  entitled  to  consider  that  the 
accuracy  of  the  document  is  conceded  to  him ;  and  he  cannot,  at  the  trial, 
be  called  upon  suddenly  to  give  evidence  respecting  it ;  and  it  would  be 
unjust  that  he  should  do  so.  This  is  my  decided  opmion ;  but,  to  save  the 
possibility  of  further  litigation,  I  will  ask  the  jury  whether  they  are  satisfied, 
on  this  evidence,  that  me  defendant  si^ed  this  paper  after  the  alteration 
was  made  in  its  date,  and  when  it  was  m  its  present  form. 

The  jury  found  a  verdict  for  the  plaintifi,  adding,  that  they  considered 
that  the  date  of  the  authori^  had  been  altered  before  the  defendant 
signed  it,  and  that  he  had  signed  it  in  its  present  form. 

PUdt  and  E.  James  j  for  the  plaintiff. 

Creasy  J  for  the  defendant. 

On  a  subsequent  day.  Creasy  applied  for  a  new  trial,  on  the  ground  that 
the  damages  were  excessive ;  but  the  court  refused  a  rule. 


*72]  ^Second  Sitting  in  London  in  Wary  Term,  1842.  ' 

BEFORE  Ma.   BARON   ROLFE. 


HAWKES,  the  Younger,  v.  SMITH. 

IT  a  cargo  weighing  a  certain  weight  be  delivered  to  a  carrier  to  be  carried,  and  wnen 
the  cargo  arrives  at  its  destination  the  weight  be  deficient,  this  is  evidence  from 
which  a  jary  may  infer  negligence  in  the  carrier;  and  if  the  deficiency  did  not  arise 
from  the  negligence  of  the  carrier,  it  is  incambent  on  him  to  show  that. 

Assumpsit.  The  declaration  stated,  that,  in  consideration  that  the  plain- 
tiff would  cause  to  be  delivered  to  the  defendant  69  tons  17  cwt.  of  bones, 
to  be  carried  on  board  a  ship  from  Great  Yarmouth  to  Spalding,  the  defend- 
ant undertook  and  faithfully  promised  to  cany -them  safely,  and  deliver  the 
same  within  a  reasonable  tune,  the  act  of  God,  the  queen's  enemies,  fire, 
accidents  of  seas,  rivers,  and  navigation  excepted.  The  declaration  went 
on  to  state  that  the  defendant,  not  being  prevented  by  either  of  the  excepted 
causes,  did  not  safely  carry  and  deliver  the  bones  in  a  reasonable  time,  but 
that,  on  the  contrary,  by  his  negligence,  a  part  of  them  were  lost. 

Pleas — 1st,  Non  assumpsit ;  2d,  That  the  plaintiff  did  not  deliver  to  the 
defendant  the  bones  in  the  declaration  mentioned  to  be  carried  by  him ;  3d, 
That  the  defendant  took  proper  care  of  the  bones,  and  did  carry  them  safely 
and  deUver  them  in  a  reasonable  time ;  4th,  That  the  bones  were  put  on 
board  in  a  damp  state,  by  reason  whereof,  and  without  any  neglect  or 
de&ult  of  the  defendant,  they  became  decomposed,  and  the  defendant, 
therefore,  could  not  perform  his  promise ;  5th,  That  the  bones  were  not  the 
property  of  the  plaintiff;  6th,  That  the  defendant,  against  his  will,  was 
hindered  and  prevented  by  the  plaintiff  from  performing  his  promise ;  7th, 
That  the  defendant  was  prevented  firom  performing  his  promise  by  the  Smua 
and  covin  of  the  plaintiff. 

It  appeared,  that,  on  the  1st  of  March,  1841,  a  quantity  of  bones,  weigh- 

*731     ^"^  ^^  ^^  ^'^  cvrt.y  was  put  on  board  the  ^barge  John  and  Eliza  at 

'■     Yarmouth,  and  firom  the  bill  of  lading  signed  by  the  defendant,  which 
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was  given  in  evidence,  it  appeared  that  they  were  consigned  by  Mr.  Coakesf 
to  the  defendant  The  bill  of  lading  contained  the  exception  stated  in  the 
declaration  as  to  loss  by  the  act  of  God,  the  queen's  enemies,  &c.  It  was 
proved,  that,  when  the  bones  arrived  at  their  destination,  their  weight  was 
only  60  tons  10  cwt.  2  qrs.,  and  the  plaintiff's  witnesses  stated,  that  in  their 
judgment  a  cargo  of  bones  like  the  present  would  not  bae  in  weight  more 
than  about  one  ton  in  every  twenty. 

Platty  for  the  defendant. — ^The  breach  of  contract  relied  on  by  the  plaintiff 
is  a  loss  of  part  of  these  bones  by  the  negligence  of  the  defendant.  This  is 
in  effect  an  action  amnst  a  carrier  for  ne^g^nce  in  not  performing  his  duty, 
and  there  is  no  eviaence  of  any  n^ligence  in  the  defendant 

GauUnimy  Seijt,  for  the  plamtiff— The  only  evidence  of  negligence  that 
the  plaintiff  can  give  is,  by  his  proving  that  a  laige  quantity  of  bones  was 
delivered  to  the  defendant  to  carry,  and  that  at  the  end  of  the  voyage  the 
(quantity  was  short  A  plaintiff  could  hardly  ever  give  evidence  of  any  par- 
ticular species  of  neglect  of  a  carrier,  unless  he  sent  his  servant  with  the 
goods  all  the  way  that  they  went 

E.  Jamesy  on  the  same  side^  referred  to  the  case  otMuidk  v.  Stridey  9  C. 
&  P.  380,  (38  E.  C.  L.  R.  163.). 

RoLFE,  B. — It  has  been  proved,  that  more  than  69  tons  of  bones  were 
put  on  board  thb  vessel,  and  that  at  the  end  of  the  voyage  there  were  not 
69  tons,  but  a  much  smaller  weight.  I  think  that  this  is  evidence  from 
which  the  jury  may  infer  negligence ;  and  that  if  there  was  no  *negli-  rmnx 
gence  on  the  part  of  the  defendant,  he  should  show  that(a)  *- 

Plattj  for  the  defendant,  addressed  the  jury,  and  called  witnesses  to  prove 
that  the  bones  fermented  very  much  during  the  vo}rage ;  and  other  witnesses, 
who  proved,  that  they  had  known  of  cargoes  of  bones  which,  had  lost 
weight  on  a  voyage  to  a  greater  extent  than  the  bones  in  question. 

Verdict  for  the  defendant  on  the  third  and  fourth  issues,  and  for  the 
plaintiff  on  the  other  issues. 

Goulburnj  Serjt.,  and  E»  JarnUj  for  the  plaintiff. 

Plait  and  Bavilly  for  the  defendant 

(a)  In  the  ease  of  Gilbart  and  Another  v.  DaUf  1  Ne7.  Sc  P.  St,  (81  B.  C.  L.  R.  398,)  it 
was  held,  that  in  an  actioa  on  the  case  against  a  booking-office  keeper  for  the  loss  of  a 
parcel  by  negligence,  it  is  not  sufficient  evidence  of  negligence  to  show,  that  the  parcel 
was  delivered  to  the  defendant,  and  that  it  had  not  reached  its  destination ;  and  Mr.  Jus- 
tice Patteson  said,  *'Let  us  look  at  what  the  contract  with  the  defendant  is.  The  defend- 
ant is  not  a  carrier,  he  is  the  keeper  of  a  bookingK>ffice,  and  his  contract  with  Uie 
plaiatifls  is  to  take  care  of  those  goods  left  with  him,  that  thej  maj  be  forwarded  to 
their  destination,  either  bj  coach  or  by  some  carrier;  in  other  words,  his  contract  is  to 
deliver  them  to  some  carrier,  in  order  that  they  may  be  forwarded.  Now  the  contract 
of  a  carrier  is  to  deliver  to  the  consignee;  and  GriffUht  v.  Lee,  1  C.  A  P.  110,  (11  E.  C.  L 
R.  333,)  is  very  good  authority  to  show  that  the  non-delivery  to  tlie  consignee  is  tutt- 
oient  evidence  of  negtigeDce  against  the  carrier,  for  ku  contract  is  to  deliver  the  goods.** 
flee  the  case  of  ChigUhM  v.  La,  and  the  authorities  there  referred  to. 


$ 
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751  ^COURT  OF  COMMON  PLEAS. 


SiUkigs  in  London  after  Michaelmas  Term^  1841. 

BEFORE  LORD   CHIEF  JUSTICE   TIKDAL. 


ISRAEL  ALEXANDER  and  HENRIETTA  ALEXANDER  v. 

BURCHFIELD. 

llie  plaintiffs  sold  horses  to  the  defendant  on  the  10th  of  March,  1840,  and  in  payment 
the  defendant  gave  a  check  on  his  bankers,  which  the  plaintiffs  crossed  to  their  own 
bankers  and  paid  in  to  them  on  the  11th  of  the  same  month.  The  defendant's  bankers 
did  not  use  the  clearing-house  in  Lombard  street,  and  accordingly  the  plaintiffs'  bankers 
presented  the  check  to  the  defendant's  bankers  on  the  12th,  whereas,  otherwise,  they 
would  have  presented  it  at  the  clearing-house  on  the  evening  of  the  11th.  The  de- 
fendant's bankers  had  stopped  payment  on  Uie  12th : — Heldt  that  the  bankers  of  the 
plaintiffs  had  acted  in  strict  accordance  with  the  rules  of  mercantile  law;  but  that  the 
plaintiffs  themselves  had  been  guilty  of  laches  in  not  paying  the  check  to  their  bankers 
on  the  10th,  if  they  received  it  within  banking  hours. 

Declaration — That  the  defendant,  on  the  10th.  of  March,  1840,  made 
his  draft  on  Young  &  Son,  bankers,  and  thereby  required  them  to  pay  the 
plaintifis  48/.  IGs.  6(f.,  and  then  delivered,  &c. ;  and  that  Young  &  Son  did 
not  pay  the  said  draft,  though  the  same  was  then  presented  to  them  for  pay- 
ment. Pleas — That  the  defendant  made  his  draft  aforesaid,  directed  as 
aforesaid,  and  that  the  plaintifis  took  it  in  payment,  &c. ;  and  that  the  draft 
was  not  duly  presented  for  payment,  nor  within  a  reasonable  and  proper 
tone  in  that  behalf.  Replication — That  the  plaintifis  ought  not  to  be  barred, 
&c.,  because  they  say  that  the  said  draft  was  duly  presented,  (concluding  to 
Ae  country.) 

This  was  an  action  on  a  bankers'  check,  and  the  question  was,  whether 
the  check  was  presented  in  due  time.  The  plaintifis  were  auctioneers, 
keeping  a  repository  for  the  sale  of  horses,  &c.  On  the  10th  of  March, 
18^,  they  hac*  a  sale,  which  the  defendant  attended,  and  he  there  bought 
two  horses.  'Ihe  check,  on  which  this  action  was  brought,  was  given  for 
the  price  of  those  horses.  iThe  last  horse  purchased  by  the  defendant  on 
that  day  was  purchased  after  four  o'clock  on  the  •afternoon  of  the  r^g 
lOfii  of  March,  1840,  and  the  defendant  applied  then  to  have  the  '- 
horses  delivered  to  him,  and  gave  the  check  in  question  in  payment.  One 
of  the  plaintifis,  who  was  the  auctioneer  on  the  occasion,  said,  '^  It  is  rather 
late  in  the  day  for  a  check ;"  to  which  the  defendant  answered,  '^  Cross  it 
with  your  bankers'  name,  and  pay  it  in  to-morrow,  and  it  will  be  all  right" 
rhe  auctioneer  accordingly  did  write  his  bankers'  name  (Whitmore  &  Co.) 
across  the  check,  and  the  horses  were  delivered  to  the  defendant.  On  the 
next  day,  (the  11th  of  March,  1840,)  the  plaintiff  paid  the  check  into  their 
bankers'  house.  The  check  was  drawn  upon  a  house  of  the  name  of  Young 
fc  Son,  bankers,  in  Smithfield.  It  was  not  the  practice  of  Young  &  Son, 
that  their  clerk  should  meet  the  clerks  of  other  bankers,  at  the  clearing- 
house, in  Lombard  street.  It  was  proved  that  checks  are  presented,  ac- 
cording to  the  course  of  business,  at  die  clearing-house,  for  those  who  use 
the  clearing-house,  the  same  evening,  and  other  checks  are  sent  out  the  day 
after  they  are  received.  Whitmore  &  Co.  presented  the  check  for  payment 
to  Yotmg  &  Son  on  the  12th.    The  answer  was  **No  order;"  and  Young 
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&  Son  did  not  pay  any  thing  after  half- past  nine  on  the  morning  of 
that  day. 

The  witnesses,  for  the  defendant,  spoke  to  the  hour  of  the  sale  being  earlier 
than  that  mentioned,  and  also  contradicted  the  evidence  as  to  the  special 
contract  respecting  crossmg  the  check  with  the  name  of  the  plaintiffs' 
bankers. 

Sir  71  Wildey  for  the  plaintiffs,  submitted  that  they  must  have  a  verdict.  The 
law  was,  that  a  man  was  entitled  to  pay  his  checks  into  his  bankers'  hands, 
instead  of  putting  himself  to  the  inconvenience  of  presenting  them  in  per- 
son ;  and  he  may  present  them  at  any  time  on  the  day  after  he  receives 
them. 

TiNDAL,  C.  J. — I  agree  with  you,  that  it  is  sufficient  if  they  be  presented 
at  any  time  on  the  next  day. 

•Sir  T.  Wilde. — ^Then  the  effect  of  the  plaintiffs'  paying  it  in  to  their     r*_ 
own  bankers,  instead  of  presenting  it  to  me  bankers  of  the  defendant,     ■> 
is  to  prolong  the  presentment  of  it  for  another  day ;  for  the  banker  always 
has  one  day  to  present.     There  was,  therefore,  no  unnecessary  delay  on  the 
part  of  the  plaintiffs. 

TiNDAL,  C.  J.,  in* summing  up. — This  is  an  action  brought  upon  a 
check  dated  10th  of  March,  1840 ;  and  the  question  raised  for  your  con- 
sideration is,  whether  this  check  was  presented  to  the  parties,  on  whom  it 
was  drawn,  in  due  and  reasonable  time  ?  It  was  received  by  the  plaintiffs 
on  the  10th,  and  paid  in  to  their  bankers  on  the  11th,  and  by  them  presented 
in  time,  as  far  as  their  customer  was  concerned,  viz.,  on  Friday,  the  12th. 
Young  &  Co.,  on  whom  the  check  was  drawn,  were  not  persons  who  used 
tiie  clearing-house.  The  question  is,  whether  the  check  was  presented  in 
time,  not  being  presented  till  Friday,  the  12th  ?  The  counsel  for  the  plam- 
tiffs  has  rested  his  case  on  two  grounds :  1st,  on  the  general  law  of  mer- 
chants ;  and,  2dly,  on  a  particular  agreement  between  the  parties.  If  the 
particular  agreement  is  made  out  to  your  satisfaction,  it  will  dispense  with 
the  general  law,  whatever  that  law  may  be.  The  only  way  in  which  I  can 
state  the  rule  of  law  to  you  is  this,  that,  if  a  party  receive  a  check  on  a  par- 
ticular day,  he  may  present  it  at  any  time  during  banking  hours  on  the  fol- 
lowing day  to  that  on  which  he  received  it.  I  am  not  aware  of  any  decision 
which  says,  that  a  person  may  keep  it  all  the  first  day,  and  on  the  second 
pay  it  in  to  his  own  bankers',  and  tiiat  they  may  present  it  on  the  third  day. 
The  cases  which  seem  to  bear  upon  this  point  relate  only  to  the  notice  of 
dishonour,  and  not  to  the  time  of  presentment.  I  cannot  agree,  that,  if  a 
bill  becomes  due,  say  on  the  1st  of  March,  the  holder  may  pay  it  in  to  his 
banker's  on  the  2d  of  March,  and  that  his  banker  will  have  till  the  follow- 
ing day,  the  3d,  to  present  it.  It  is  good  law  as  to  notice,  but  I  do  not 
think  that  it  is  ^applicable  to  the  time  for  presentment  of  a  check :  r«m 
but  the  question  may  be  considered  in  the  court  above,  if  it  should  ^ 
become  necessary. 

Verdict  for  the  defendant. 

Sir  T,  WUde^  Ihimfrey^  and  Hoggins^  for  the  plaintiffs. 

Charmelly  Serjt.,  JP.  V.  Lee,  and  Fish,  for  the  defendant. 
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Second  SUUng  in  Mddlesex  in  J^Bchadmas  Tenti,  1841. 

BEFORE  MR.  JUSTICE  ERSKHfE. 


AGAR  V.  YOUNG. 

Wbere,  in  an  action  by  a  landlord  against  his  tenant  for  nse  and  occupation,  the  tenant 
offers  in  eTidence  a  docament  showing  that  the  landlord's  title  has  ceased,  the  docu- 
ment is  admissible,  because  the  property  has  passed  to  anoiher,  who  has  a  right  to  sae 
him  for  the  same  nse  and  occupation.  But  when  it  appears,  that,  under  the  document 
in  Question,  the  property  would  have  passed  from  the  plaintiff  before  the  time  of  the 
use  and  occupation  for  which  he  sued,  the  document  is  not  admissible,  on  the  usual 
legal  maxim,  that  a  tenant  cannot  deny  his  landlord's  title. 

A  tenant  may  not  deny  his  landlord's  title,  becaase,  if  that  title  be  bad,  the  tenant's  first 
duty  is  to  give  up  the  possession  which  he  received  from  the  landlord,  and  not  to 
defend  an  action  against  him. 

A  document  endorsed  in  the  plaintiff's  handwriting,  and  which  the  plaintiff  had  directed 
a  witness  to  give  to  the  defendant,  is  good  evidence  on  the  part  of  the  defendant 
although  the  instrument  be  not  between  the  parties  on  the  reconi. 

The  declaration  stated,  that  the  defendant  was  indebted  to  the  plaintiff  in 
iOL  for  use  and  occupation  of  certain  messuages,  Jic.,  of  the  plaintiff  by  the 
defendant,  at  his  reouest  used,  &c. ;  and  in  20/.  on  an  account  stated,  rlea, 
that  the  defendant  did  not  promise  in  manner  and  form,  &c. 

The  particulars  of  demand  were  for  82.  for  use  and  occupation. 

On  the  14th  Februaxy,  1840,  the  plaintiff  and  defendant  entered  into  an 
agreement  for  the  lease  of  a  piece  of  ground  adjoining  the  defendant's  former 
residence,  for  the  term  of  twenty-one  years,  at  a  rent  of  8/.  a  year,  to  com- 
mence from  the  15th  March,  1840. 

The  land  was  duly  measured,  on  the  14th  February,  1840,  by  the  sur- 
reyor,  in  the  presence  of  the  defendant,  and  the  defendant  then  moved  his 
•«.Q1  fence  so  as  to  enclose  *the  new  ground,  which  was  the  subject-mat- 
^  ter  of  the  present  action.  It  appeared  that  Dr.  Robins,  in  the  year 
1839,  claimed  this  land,  but  that  his  claim  was  disallowed  by  the  plaintiff. 
Dr.  Robins  afleiwanls  let  to  the  defendant  certain  grounds  adioinmg  these 
premises,  but  not  the  property  in  question ;  that  was  retained  by  hmi  for 
the  purpose  of  making  certain  arrangements  with  the  plaintiff.  It  appeared, 
also,  that  the  plaintiff  had,  at  the  time  of  die  agreement  in  February,  1840, 
said,  that  the  property  in  question  belonged  to  nis  mother,  Mrs.  Agar,  and, 
moreover,  that  the  defendant  was  cognisant  of  this  fact,  namely,  that  thie 
plaintiff  had  denied  the  title  of  Dr.  Robins,  before  he  entered  into  die  agree- 
ment mentioned.  No  person  had  evicted  him  up  to  the  time  of  the  acticm 
brou^t,  nor  was  there  any  thing  except  the  controversy  between  the  plain- 
tiff and  Dr.  Robins  to  show  that  the  tide  was  in  dispute.  Two  defencea 
weie  set  up :  first,  that  the  defendant  was  in  possession  before  the  agreement 
between  the  plaintiff  and  himself,  and  that  the  premises  belonged  to  the 

Ciior  claimant.  Dr.  Robins;    and,  2dly,  that  smce  the  agreement,  and 
afore  acdon  brought,  the  plaintiff's  tide  to  the  premises  haa  ceased.    To 
prove  the  latter  pomt, 

Mannings  Serjt.,  for  defendant,  proposed  to  give  in  evidence  a  document 
dated  subsequendy  to  14th  February,  1840,  e7UU>rsed  in  the  plaintiff's  hand- 
writing, and  which  the  plaintiff  had  directed  the  witness  to  give  to  the 
defendant. 

Sheej  Serjt,  for  plaintiff. — The  instrument  is  not  between  the  parties  on 
the  record.     It  cannot  be  evidence  here. 
Ebskine,  J. — ^The  endorsement  is  in  the  handwriting  of  the  plaintiff,  and 
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the  witness  who  produces  it  here  says,  he  was  directed  by  the  plsdntiS'  to 
give  it  to  the  defendant,  and  that  he  did  do  so.  It  is  good  evidence,  with- 
out doubt.  The  defendant  is  entided  to  have  read  in  court  a  paper  which 
the  plaintiff  sends  to  him. 

*Manningy  Serjt. — I  put  it  in  to  show,  as  will  appear  by  it,  that  rmoQ 
whatever  title  the  plaintiff  might  have  in  February,  1840,  yet  that  •• 
in  the  summer  of  the  same  year  that  tide  had  ceased  to  exist ;  for  the  docu- 
ment is,  as  its  endorsement  in  the  plaintiff's  handwriting  purports  it  to  be, 
the  draft  of  a  lease  of  the  premises  in  question  from  Mr.  Agar  to  Mr.  Young, 
rent  8/.  a  year,  term  twenty-one  years,  from  some  day  in  1840,  but  the  date 
is  not  specified. 

Erskine,  J.,  in  summing  up  the  evidence,  told  the  jury,  that,  in  the 
first  place,  the  defendant  having  entered  into  the  agreement  mentioned  with 
the  plaintiff,  there  was  a  conclusive  case  made  out  for  the  latter,  unless  there 
were  a  sufficient  answer  to  it.  Two  defences  had  been  advanced  for  the 
jury's  consideration : — First,  that  the  defendant  was  in  occupation  of  the 
premises  before  the  agreement  entered  into  between  himself  and  the  plaintiflT 
came  into  operation ;  that  the  OTound  belonged  to  Dr.  Robins,  and  that, 
therefore,  although  he  did  incautiously  sign  this  agreement,  yet,  as  he  already 
had  the  land,  the  plaintiff  could  not  do  the  authoritative  act  of  putting  him 
in  possession  of  it,  nor  could  he  (the  defendant)  submit  to  the  acknowledg- 
ing act  of  receiving  possession  from  him,  (the  plaintiff;)  and  then  (assuming 
Dr.  Robins'  title)  that,  as  the  ground  did  not  belong  to  the  plaintiff,  he 
could  not  confirm  the  defendant  m  the  possession  of  it.  Had  this  been  made 
out,  it  would  have  been  an  answer  to  the  action.  But  the  principle  of  law 
is,  that  a  tenant  having  taken  of  his  landlord  shall  not  deny  his  landlord's 
title,  because,  if  he  has  taken  land  from  a  person  who  had  no  right  to  give 
it,  his  first  dut3r  is  to  surrender  it  back,  not  to  deny  the  tide  of  the  donor  or 
lessor.  On  this  point  two  facts  have  appeared  m  evidence : — First,  that 
the  defendant,  after  the  agreement  made,  and  before  it  came  into  operation, 
removed  the  fence,  and  did  other  acts  of  ownership ;  but,  secondly,  that 
Dr.  Robins,  the  landlord  set  up  by  the  defendant,  expressly  told  him,  that 
he  would  *not  let  that  spot  to  him,  as  he  wanted  to  make  arrange-  pg« 
ments  with  Mr.  Agar  respecting  it.  It  appeared,  therefore,  that  die  •• 
defendant  took  possession  under  Mr.  Agar,  and  he  has  no  right  to  say,  that 
at  thai  time  Mr.  Agar  had  no  tide.  But  they  say,  secondly,  that  since  that 
time  his  title  has  ceased.  This  is  an  allowable  defence  in  an  action  for  use 
and  occupation ;  for  if  the  tide  to  the  property  has  passed  to  another  who 
has  a  right  to  sue  the  defendant  for  its  use  and  occupation,  he  has  a  right  to 
set  up  that  defence ;  but  the  tide  set  up  is  by  a  paper  endorsed  by  the  plain- 
tiff, purporting  to  be  a  lease  from  Mrs.  Agar  to  the  defendant,  without  a 
date.  If  there  had  been  any  thing  to  show  any  transaction  between  Mrs. 
Agar  and  the  plaintiff,  as,  for  instance,  that,  since  the  agreement  with  the 
defendant,  the  plaintiff  had  passed  his  title  to  her,  that  transaction  no  doubt 
would  have  been  material  evidence ;  but  it  is  to  be  remembered,  that  it  was 
proved  that  the  plaintiff  had  said,  at  the  time  of  the  agreement,  that  the  pro- 
perty belonged  to  his  mother,  Mrs.  Agar.  Now  the  document  is  not  evi- 
dence admissible  for  that  purpose,  for  then  the  defendant  would  be  doing 
the  same  thing  iK  effect  as  setting  up  Dr.  Robins'  tide  against  that  of  the 
plaintiff. 

Verdict  for  the  plaintiff— Damages,  8/. 

SheCy  Serjt.,  and  E,  JameSy  for  plaintiff. 

JMonmng*,  Serjt.,  for  defendant. 
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*82]      •Firtt  SiUingi  in  Middlesex  after  Michaelmas  Term,  1841. 

BEiX>RE  LORD   CHIEF  JUSTICE  TINDAL. 


TUCKER  and  Others  v.  INMAN  and  Another. 

The  jurisdiction  to  determiDe  whether  a  married  woman  has  power  to  make  an  appoint- 
ment in  the  natore  of  a  will,  belongs  to  the  queen's  temporal  courts. 

It  is  necessary  that  administration,  in  some  degree,  should  be  granted,  before  the  Court 
of  Chancery  will  adjudicate  on  the  validity  of  a  testamentary  appointment  made  by 
a  married  woman. 

And  if  a  married  woman  have  a  power  of  appointment  over  a  particular  amount  of 
pntperty,  and  that  property  is  purchased  by  A.  B.,  the  Court  of  Chancery  will  adjudi- 
cate respecting  it,  whether  the  prerogative  court  grant  letters  limited  to  that  amount 
only,  or  give  general  letters  of  administration. 

In  the  ca5ie  where  a  married  woman  has  the  power  of  appointment  over  a  certain  amount 
of  property  bequeathed,  the  prerogative  court  will  not  grant  to  A.  B.  (he  not  being 
the  husband  of  the  deceased  nor  eiecutor)  administration  caeterorum,  but  oniylinnUd 
to  the  amount  in  question. 

Where,  in  prohibition,  there  is  a  special  traverse  of  the  allegation  of  the  practice  of  the 
Court  of  Chancery,  respecting  the  will  '*so  made  by  Sarah  Inman,'*  namely,  that  it 
was  not  necessary,  before  that  court  would  proceed  to  adjudicate,  that  limiied  letters 
of  administration  should  be  granted,  the  traverse  is  made  out  by  showing  that  in  thiM 
cau  the  prerogative  court  will  not  grant  more  than  limited  letters  to  the  party  in  ques- 
tion, although  it  be  shown  that  the  Court  of  Chancery  would  adjudicate  if  the  letters 
of  administration  had  been  generaL 

In  prohibition.  In  Easter  Term,  1840,  Mannings  Seijt.,  obtained  a  rule 
calling  upon  the  now  defendants  to  show  cause  why  a  writ  of  prohibition 
should  not  issue  to  the  Prerogative  Court  of  Canterbuiy,  to  prohibit  them 
from  proceeding  to  require  the  now  plaintifTs  to  appear  in  the  said  court, 
and  leave  in  the  registry  thereof  the  original  will  of  Sarah  Inman,  deceased ; 
and  from  proceeding  to  require  them,  Uie  now  plaintiffs,  to  show  cause  to 
that  court,  why  letters  of  administration  with  the  said  will  annexed,  of  the 
goods,  chattels,  and  credits  of  the  said  Sarah  Inman,  should  not  be  granted 
9Q4>^  to  the  now  defendants,  (a)  Upon  cause  shown  against  this  *rule, 
J     TiNDAL,  C.  J.,  said — "  I  tnink  the  parties,  who  deny  the  power  of 

(o^  In  the  matter  of  Sarah  Inman,  1  Scott's  New  R.  379.    The  rule  nisi  was  granted  on 
the  following  affidavit  :— 

Previously  to  the  marriage'of  one  George  Inman,  clerk,  since  deceased,  to  one  Joan 
Darch,  spinster,  to  wit,  on  the  19tb  day  of  January,  a.  d.  1760,  certain  hereditaments, 
situate  atB.,  in  the  county  of  Somerset,  were  conveyed  to  trustees  to  the  n&e  ofthe  said  Oeorga 
Inman  in  fee^  until,  dec,  and  then  to  the  use  of  the  said  George  Inman,  for  his  life,  with 
remainder  to  the  use  of  Joan,  his  intended  wife,  for  her  life,  with  remainder  to  the  use  of 
trustees  to  preserve  contingent  remainders,  and  aAer  the  death  of  the  survivor  of  them, 
the  said  George  Inman  and  Joan  his  intended  wife,  to  the  use  of  such  child  or  children 
of  the  said  marriage,  in  such  shares  and  proportions,  and  for  such  estate  or  estates  as 
the  said  George  Inman  should,  by  any  deed  or  writing  under  his  hand  and  seal,  exe- 
cuted, dec  or  by  his  last  will  and  'testament,  limit,  appoint,  or  devise,  and  in  default 
thereof,  tn  the  use  of  the  first  son  of  the  said  George  Inman  and  Joan,  and  the  heirs  of 
the  body  of  such  first  son.  That  the  said  marriage  was  duly  solemnized.  'J*hat  there 
was  issue  of  the  said  marriage,  one  other  George  Inman,  one  Henry  Inman,  and  one 
Sarah  Inman,  who  intermarried  with  and  took  to  husband  one  John  Inman.  That  after 
wards,  to  wit,  on  the  1st  day  of  January,  a.  d.  1795,  by  an  indenture  under  the  hand  and 
seal  of  the  said  George  Inman,  made  between  the  said  George  Inman,  clerk,  of  the  first 
part,  and  the  said  John  Inman  and  one  John  Whitley,  of  the  other  part,  which  indenture 
was  executed  by  the  said  George  Inman,  clerk,  in  the  presence  of  two  witnesses,  the 
said  George  Inman,  in  exercise  of  the  power  so  given  or  reserved  to  him  by  his  mar- 
riage settlement,  appointed  the  said  hereditaments  to  the  said  John  Inman  and  John 
Whitley,  their  heirs  and  assigns,  forever,  upon  trust  to  receive,  d&c,  and  apply  the  same 
or  so  much  thereof  as  chcild  be  necessary,  in  the  maintenance  of  the  said  Geoi^e 
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Sarah  Inman  (a  married  woman)  to  make  *a  will,  should  declare  in     rmoA 
prohibition.    Those  who  msist  upon  the  ri^t  to  adminiifration  with     ^ 

Inman,  the  son,  for  his  Hie,  uid  after  his  decease,  then,  as  fo  one  moiety  of  the  said  here« 
ditaments,  to  the  ase  of  sach  person  or  persons,  and  for  such  estate  and  estates,  as  the 
said  Henry  Inman  should,  in  manner  therein  mentioned,  appoint;  and  in  default  thereof, 
to  the  use  of  the  said  Henry  Inman,  his  heirs  and  assigns ;  and  as  to  the  remaining  moiety  of 
the  said  hereditaments,  To  the  ute  •/  tmch  permm  or  fermm^mmdfor  twk  e$taU  and  ^attiot  th* 
aaid  Sarah  Inman,  to  then  beins;  the  wife  of  the  eaid  John  Inman,  therein  mentioned  ehould  op- 
point ;  and  in  default  thereof,  to  the  use  of  the  said  George  Inman,  his  heirs  and  assigns, 
forever;  and  in  which  indenture  was  contained  a  power  for  the  said  last-mentioned 
trustees,  in  case  the  rents  and  profits  of  the  said  hereditaments  should  he  more  than  snflK- 
dent,  with  certain  other  provisions  therein  mentioned,  for  the  support  and  maintenance 
of  the  said  George  Inman,  (the  son,)  to  pay  over  the  surplusage  thereof,  from  time  to 
time,  unto  the  said  Henry  Inman  and  Sarah  Inman,  their  executors,  administrators,  and 
assigns,  in  equal  shares ;  and  wherein  was  also  contained  a  declaration,  that  in  case  the 
said  last-mentioned  trustees,  during  their  joint  lives,  should  think  it  was  beneficial  to 
sell  the  said  hereditaments,  it  should  be  lawful  for  them  to  do  so,  and  place  out  the  net 
produce  on  government  or  other  good  security,  and  to  apply  the  interest  money  arising 
herefrom  towards  the  maintenance  of  the  said  George  Inman,  (the  son,}  for  his  life,  in 
the  same  manner,  he 

That  neither  the  share  of  the  said  Henry  Inman,  nor  that  of  the  said  Sarah  Inman,  in 
the  moneys  w4iich  might  arise  by  any  such  sale  as  aforesaid,  was,  by  the  said  inden- 
ture, subjected  to  any  power  of  appointment  whatsoever. 

That  afterwards,  the  said  George  Inman,  clerk,  died.  That  afterwards,  to  wit,  on  th^ 
hth  and  6rA  daye  of  November,  ▲.  d.  1795,  by  certain  indentures  of  lease  and  release,  the 
said  George  Inman,  (the  son,)  of  die  first  part,  the  said  Henry  Inman  and  Katharine  his 
wife,  the  said  John  Inman  and  Sarah  his  wife,  and  John  Whitley,  of  the  second  part, 
Bobert  Blake,  of  the  third  part,  and  Peter  Cox,  of  the  fourth  part ;  and  by  a  common 
recovery,  afterwards  duly  sufifered  in  pursuance  thereof,  the  said  hereditaments  were 
conveyed,  limited,  Ac^  to  the  use  of  the  said  John  Inman  and  John  Whitley,  their  heirs 
and  assigns,  Upon  trust  to  sell  the  same  and  invest  the  produce  in  some  of  ibe  public 
slocks,  £c.,  and  to  apply  the  dividends  towards  the  maintenance  of  the  said  George 
Inman,  (the  son,)  for  his  life,  and  to  apply  the  rents  and  profits  in  the  mean  time,  until 
the  sale,  in  like  manner ;  and,  after  the  decease  of  the  said  George  Inman,  (the  son,} 
then  to  stand  possessed  of  the  said  interest  moneys,  and  the  future  interest  or  dividends 
thereof.  Upon  trust  for  the  said  Henry  Inman  and  Sarah  Inman,  in  equal  shares,  or  in 
mist  for  their  respective  executors,  administrators,  or  assigns,  in  case  they  or  either  of 
tbeni  ahonki  die  ia  the  lifetime  of  the  said  George  Inman,  (the  son,}  and  to  pay  and 
transfer  the  same  accordingly.  That  afterwards  the  said  hereditaments  were  sold. 
That,  on  the  34th  day  of  February,  a.  d.  1808,  a  certain  indenture,  expressed  to  be  made 
between  the  said  George  Inman,  (the  son,)  of  the  one  part,  and  the  said  John  Inman  and 
John  Whitley,  of  the  other  part,  was  executed  by  the  said  George  Inman,  (the  son,}  and 
which  indenture  never  was  executed  by  the  said  John  Inman  and  John  Whitley,  or  either 
of  them,  and  to  which  indenture,  neither  the  said  Henry  Inman  nor  the  said  Sarah  In- 
ittfttt  was  made  or  was  named  as  parties;  by  which  indenture,  after  reciting  the  said 
hereinbefore  recited  indenture  of  the  1st  day  of  January,  1795,  so  far  as  relates  to  the 
appointment  of  the  hereditaments  aforesaid,  and  the  uses  thereby  declared  thereof,  bat 
wholly  omitting  the  rartiemlar  trusts  thereby  declared  with  respect  to  the  application  of 
the  moneys  arising  from  any  sale  of  the  said  hereditaments ;  and  after  reciting  that  the 
•aid  hereditaments  had  been  sold,  and  that  the  said  George  Inman,  (the  son,)  was  de- 
sirous and  willing  that  t!he  moneys  arising  from  tfie  sale  aforesaid,  amounting  to  the  sum 
of  lOGOt,  should  be  vested  in  the  said  John  Inman  and  John  Whitley,  for  the  usethers- 
inafter  mentioned,  agreeably  to  the  intention  of  Aesaid  George  Inman :  It  was  witnessed, 
llmt,  for  the  purpose  of  carrying  such  intention  into  effect,  and  in  consideration  of  one 
sliilling  to  the  said  George  Inman,  (the  son,)  therein  stated  to  be  paid  by  the  said  John 
fnman  and  John  Whitley,  George  Inman  (the  son)  did  direct  and  declare,  that  the  said 
sum  of  lOfiM.  should  from  thenceforth  be  vested  in  the  said  John  Inman  and  John 
Whitley,  their  executors,  administrators,  and  assigns,  upon  trust  to  apply  the  interest, 
dividends,  or  produce  of  the  same  sum  of  lOSOf.,  or  so  much  thereof  as  should  be  ne- 
cessary, in  the  maintenance  of  the  said  George  Inman,  (the  son,)  during  his  life,  and  after 
the  decease  of  the  said  George  Inman,  (the  son,)  Upon  trust,  as  to  one  moiety  of  such  prin- 
cipal sum  of  1060/.,  to  the  use  of  such  person  or  persons  as  the  said  Henry  Inman  should, 
in  manner  therein  mentioned,  appoint;  and  in  default  thereof,  to  the  use  of  the  said 
Henry  Inman,  his  executors,  administrators,  and  assigns ;  and,  as  to  the  remaining  moiety 
or  half  part  of  the  hereditaments  and  premises  thereby  limited  and  appointed,  to  die 

fifect  following,  that  is  to  say,  To  the  use  of  such  person  or  persons,  for  suc.i  estate  and 
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M51  ^c  "*  lU  annexed  *will  then  have  an  opportunity  of  showing  that 
-'  Sarali  Inman  had  authority  to  make  diis  will."  And  again, 
Mgi  .  *iQ  giving  judgment,  bis  lordship  said — "  )  have  always  understood 
^  that  the  ecclesiastical  ocnirts  have  no  mnsdiction  to  decide  whether 
a  married  woman  has  fower  to  make  a  wiL  Brook  v.  TwmeTj  2  Mod.  I'^O, 
and  Jenkin  v.  WhUehmsey  1  Burr.  431,  are  authorities  in  &vour  of  that  pn>> 
position ;  and  no  case  has  been  cited  in  which  the  contrary  was  determined. 
with  respect  to  the  sufficiency  of  the  power  in  thia  case,  there  appears  to 
be  90  much  doubt,  that  we  ousht  not  to  be  called  upon  to  decide  immedi- 
ately.  The  parties  who  pray  mr  the  writ  must  ther^ore  declare  m  prohibi- 
tion ;  and  when  the  case  comes  before  us  ag^un,  we  shall  be  Waiter  enabled 
to  detennine  whether  the  writ  ougjht  to  go.  In  the  mean  time  the  rule  wiU 
be  edaiged."  Upon  this,  the  plamtiff  declared  in  prohibition.  The  decla 
«^1  ration  set  *out  the  ^t&  as  given  in  the  above  note,  and  the  citation 
-'     o{  the  plaintifls  to  show  cause  why  letters  of  administration  with  the 

estfttes,  either  absolntely  or  conditiomUlj,  and  with  or  wilhoat  power  of  appoiotment^ 
and  in  soch  sort,  majiner,  and  form,  and  subject  to  such  powers,  provisoes,  conditions, 
and  agreements,  as  the  said  Sarah  Inman,  by  herself  alone,  and  whether  sole  or  covert, 
Aonld,  from  time  to  time,  bj  any  deed  or  deeds,  writinfir  or  writings,  to  be  by  her  signed* 
scaled,  and  delivered  ia  die  pireseiice  o£  two  oi  more  credible  witnesses,  or  by  her  last 
will  and  testament,  (which  last  will  and  testament,  ii  was  thereby  expressed,  that  the 
said  Sarah  Inman  should  have  power  to  make,  as  to  her  should  seem  meet,)  to  be  by  her 
signed  and  published  in  the  presence  of  three  or  more  credible  witnesses,  direct,  limit, 
and  appoint;  and  in  defaalt  thereof;  to  the  use  of  the  said  Geoiige  lumaa;  and  by  the  said 
last-mentioned  indenture  it  was  provided,  in  case  the  interest  and  dividends  of  the  said 
lOBOL  ahoald  be  more  than  sufficient^  with  ascertain  other  provision  in  that  indenture 
mentioned,  for  the  support  and  maintenance  of  the  said  Ueorge  Inman,  (the  son,)  it 
should  be  lawful  for  the  said  John  Inman  and  John  Whitley,  and  the  survivor  of  them, 
his  ezeenters  and  administrators,  to  pay  over  such  surplusage,  fVom  time  to  time,  or 
any  interest  or  dividends  then  in  theii  hands,  unto  the  said  Henry  Inman  and  Surah 
Inman,  their  executors,  administrators,  and  assigns,  in  equal  shares  and  proportions. 

That  aAerwards,  to  wit,  on  the  Sd  of  September,  a.  d.  1807,  the  said  Sarah  Inman  died, 
leaving  the  said  John  Inman  her  surviving;  having,  previously  to  her  death,  executed  an 
instrument  purporting  to  be  a  testamentary  appointment,  dated  the  3d  day  of  Septent* 
hec,  1807,  and  purporting  to  be  made  in  pursuance  of  the  power  so  expressed  to  be 
given  to  her  in  and  by  the  said  indenture  of  the  S4th  day  of  February,  a.  d.  1802 ;  in 
which  instrument  it  was  expressed,  that  the  said  Sarah  Inman  had  appointed  the 
interest,  produce,  or  dividends  arising  fW>m  all  such  money  or  principal  sum  of  money, 
over  which  she  had  a  disposing  power,  unto  the  said  John  Inman,  for  his  life,  with  the 
lemainder  to  her  nephew,  John  Inman  of  Muirhead ;  and  in  which  instrument  it  was 
a]»o  expressed,  that  the  said  Sarah  Inman  appointed  her  said  kutband  executor  of  her  uad 
wiO.  'rhat,  on  the  S7th  day  of  January,  a.  d.  1813,  the  said  John  Inman  died,  leaving 
the  said  John  Whitley  him  surviving,  having  previously  duly  made  and  published  his 
last  will  and  testament  in  writing,  bearing  date  die  11th  day  of  April,  1813,  and  thereby 
appointed  James  Tucker,  and  the  said  John.  Whitley,  both  since  deceased,  executors  of 
his  said  will»  and  who  duly  proved  the  same  in  the  Prerogative  Court  of  Canterbury. 
That  the  said  John  Whitley  departed  this  life  on  the  6lh  day  of  December,  a.  d.  1831, 
leaving  the  said  James  Tneker  him  surviving.  That  afterwards,  to  wit,  on  the  5th  day 
of  Ap^  A.  n.  V8M,  die  said  Janea  Tneker  died,  having  firsi  duly  made  and  publiahod 
his  last  will  and  testament  in  writing,  and  also  a  codicil  thereto,  and  thereby  appointed 
the  said  John  Inman  Tucker,  William  Tucker,  and  John  James,  the  plaintiffs,  executors 
thereof,  and  who,  afterwards,  to  wit,  on  the  3d  day  of  June,  a.  n.  1834,  duly  proved  the 
same  in  'the  Consistorial  Episcopal  Cburt  of  Welts.  That  afterwards,  to  wit,  on  the  Ist 
dap  of  Angnst,  a.  d.  1888^  the  saidGeoqge  Inman-  (the  son)  died;  and  that  afterwards,  to  wit, 
on  the  da^  and  vear  lasi  aforesaid^  the  said  William  Tucker,,  as  one  of  the  personal  re- 
presentatives of  the  said  John  Inman,  deceased,  as  aforesaid,  applied  for  and  obtained  a 
eonmission  out  of  the  said  Prerogative  Court  of  the  Archbishop  of  Canterbury,  for  the 
wposei  of  being-  diriy  sworn  to  administer  the  goods  and  chattels  of  the  said  Sarah 
laBnaB,  deeeased,  in  order  to  obmin  letters  of  administration  to  be  granted  to  him  of  the 
goods  and  chattels  of  the  said  Sarah  Inman,  deceased,  for  the  purpose  of  administering 
the  same  to  and  amongst  the  residuary  legatees,  under  the  said  last  will  and  testament 
of  the  said  Join  Inman,  deceased;  and  that  before  the  commission  was  obtained,  to 
wiVoa  tha  Mth  Deaemhec;  1889^  the  defendant  caaaed  the  ciiationr  in  queation  to  isa«ia» 
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will  of  Sarah  Inman  annexed,  should  not  be  granted  to  the  defendants,  they 
alleging,  that,  in  April,  1819,  they  had  purchased  from  John  Inman,  (the 
nephew  of  the  said  Sarah  Inman,)  his  reversionaiy  interest  in  a  certain  trust 
fund  bequeathed  to  him  by  the  intended  will  of  the  said  Sarah,  and  claim- 
ing to  be  entitled  to  such  letters  of  administration  with  the  said  will  or  testa- 
mentary writing  annexed :  ^^  whereupon,  inasmuch  as  by  the  laws  of  this 
realm  a  feme  covert  cannot  make  any  will  or  testament,  or  do  any  act  or 
make  any  appointment  by  an  instrument  in  the  nature  of  a  last  will  and  tes- 
tament, without  having  authority  from  her  husband  for  that  purpose,  and  in- 
asmuch as  the  determining  whether  a  feme  covert  has  such  authority  is  not 
matter  of  ecclesiastical  cognisance,  but  belongs  to  the  cognisance  of  her 
majesty's  courts  of  common  law,  the  plaintiffs  pray  that  her  majesty's  writ 
of  prohibition  may  issue,  directed  to  the  proper  judge  of  the  prerogative 
court,  to  prohibit  that  court  from  proceeding  to  require  the  plaintiffs,"  &c. 
And  of  this  the  plaintiffs  bring  suit,  &c. — Plea,  That  the  writ  ought  not  to 
issue ;  because  Sarah  Inman,  on  the  3d  of  September,  1807,  made  the  will 
mentioned,  in  the  presence,  &c.,  and  the  same  being  in  the  custody  of  the 
plaintiffs,  the  defendants  cannot  bring  it  into  court.  And  the  said  Sarah 
thereby,  &c., — [setting  out  the  appointment  of  the  money  over  which  she 
had  a  disposing  power,  first,  to  J.  I.,  her  husband,  and  then  to  J.  I.,  her 
nephew ;  appointing  her  husband  to  be  executor  of  her  will ;  the  death  of 
Sarah  I.  and  of  J.  1.,  her  husband,  leaving  J.  I.  her  nephew  surviving.]  It 
then  recited  the  indenture  of  1819,  by  which  J.  I.  assigned  to  the  defend- 
ants the  moiety  of  the  sum  of  money  (1050/.)  which  had  been  appointed  to 
him  by  Sarah  I.  That,  in  1838,  the  appointee,  J.  I.,  died,  whereupon  the 
defendants  had  valid  grounds  for  exhibiting  their  bill  of  complaint  in  Chan- 
cery, in  which  they  would  have  stated  that,  by  the  rules  of  equity,  J.  I.  the 
husband  *of  Sarah,  must  be  taken,  by  reason  of  his  conduct  in  the  r^oo 
premises,  to  have  assented  that  Sarah  I.  should,  during  her  coverture,  '- 
make  the  appointment  mentioned.  That  the  plaintiffs,  claiming  to  be  the 
personal  representatives  of  J.  I.,  the  husband  of  Sarah  I.,  and  having  ob- 
tained possession  of  the  will  of  Sarah  I.,  refused  to  admit  die  equitable  right 
of  the  defendants ;  and  that  it  thereupon  became  necessary  for  the  defend- 
ants to  institute  a  suit  in  the  Court  of  Chancery. 

That,  according  to  the  course  and  practice  of  the  Court  of  Chancery,  and 
the  rules  of  equity  in  that  behalf,  in  order  to  obtain  the  adjudication  of  the 
said  court  in  due  form  upon  the  validity  in  equity  of  the  said  appointment  so 
made  by  the  said  Sarah  /.,  to  pass  the  equitable  right  and  interest  of  and  in 
one  moiety  of  the  said  sum,  according  to  the  tenor  and  eflect  of  the  ssdd  last- 
mentioned  appointment,  it  was  and  is  necessary  that  letters  of  administration 
with  the  ssdd  will  annexed  should  be  granted  to  some  person  or  persons, 
limited  so  far  only  as  concerns  all  the  right,  tide,  and  interest  of  her  the  said 
Sarah  I.,  in  and  to  the  said  moiety  of  1050/.,  and  all  interest  due  and  to 
grow  due  thereon,  which  she,  the  said  Sarah,  had  a  right  to  dispose  of,  but 
no  further  or  otherwise,  to  the  end  that  such  adminstrator  or  administrators 
with  the  said  last  will  and  testament  annexed,  but  limited  as  aforesaid, 
might  be  made  a  party  or  parties  to  the  said  suit  in  Chancery.  That,  be- 
cuuse  the  plaintiffs  refused  to  propound  the  said  will  in  the  ecclesiastical 
court,  and  to  take  out,  or  sufler  others  to  take  out,'  letters  of  administration 
with  the  said  will  annexed,  and  limited  as  aforesaid,  and  thereby  fraudn- 
lendy  intended  to  prevent  the  defendant  from  obtaining  an  adjudication  in 
the  Court  of  Chanceiy,  upon  the  validibr  in  equity  of  the  said  appointment, 
the  defendants,  on  the  day  and  year,  &c.,  caused  a  citation  to  issue,  &c-^ 
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requiring  the  plaintifis,  asi  aforesaid,  to  show  cause  why  letters  of  administra- 
tion with  the  will  annexed  of  the  said  Sarah,  but  limited  as  before  is  men* 
tioned,  should  not  be  granted  to  the  defendants,  as  they  lawfully  mi^ht,  &c. 
^gQ-|  Which  is  *the  citation  in  the  declaration  mentioned. — Verification. 
-■  Wherefore  they  pray  judgment,  and  that  the  writ  of  prohibition  may 
not  issue. 

Replication — That  according  to  the  course  and  practice  of  the  High  Court 
of  Chancery,  and  the  rules  of  equity  in  that  behalf,  in  order  to  obtain  the 
adjudication  of  the  said  court  upon  the  validity  in  equity  of  the  appoint- 
ment alleged  to  hare  been  made  by  the  said  Sarah  I.,  to  pass  the  alleged 
equitable  ri^t  and  interest  of  and  in  the  said  moiety,  &c.,  according  to  the 
tenor  and  effect  of  the  said  supposed  appointment,  it  was  not  nor  is  neces- 
sary that  letters  of  administration  with  the  said  supposed  will  annexed 
should  be  granted  to  some  person,  limited  so  fieir  only  as  concerns  all  the 
lie^t,  title,  and  interest  of  the  said  Sarah  in  and  to  die  said  moiety,  from 
which  the  said  Sarah  had  a  right  to  dispose  of,  and  had  by  this  alleged  will 
disposed  of  accordingly,  but  no  further  or  otherwise,  to  the  end  that  such 
administrator  or  administrators  with  the  said  alleged  last  will  annexed,  but 
limited  as  aforesaid,  might  be  made  a  party  or  parties  to  this  suit  in  Chan- 
cery, provided  that  there  was  a  sufficient  legal  personal  representative  of 
the  said  Sarah  before  the  said  Court  of  Chancery.  That  before  the  issuing 
of  the  said  citation,  W.  Tucker,  as  one  of  the  personal  representatives  of  J. 
I.,  the  husband,  had  obtained  a  commission  out  of  the  prerogative  court  for 
the  purpose  of  being  duly  sworn  as  administrator  of  the  goods  and  chattels 
of  the  said  Sarah  I.,  in  order  to  obtain  letters  of  administration  to  be  granted 
to  him  of  the  said  goods,  &c.,  for  the  purpose  of  administering  the  same 
among  the  residuary  legatees  of  the  said  last  will  and  testament  of  J.  I. ; 
that  W.  Tucker  is  ready  and  willing  to  administer,  &c.,  and  thereby  to  be- 
come the  legal  personal  representative  of  the  said  Sarah :  wUkout  thisj  that, 
according  to  the  course  and  practice  of  the  said  Court  of  Chancery,  and  the 
rules  of  equity,  in  order  to  obtain  adjudication  of  the  said  court  upon  the 
Talidity  in  equity  of  the  said  appointment  so  made  by  the  said  Sarah  J», 
•901  **^  P^^  ^®  equitable  right,  &c.,  in  one  moiety,  &c.,  according  to 
-■  the  tenor  and  effect,  &c.,  it  was  or  is  necessary  that  letters  of  adminis- 
tration with  the  will  annexed  should  be  granted,  limited  so  far  only  as  con- 
cerns all  the  right,  title,  &c.,  of  the  said  Sarah  I.,  in  and  to  the  said  moiety, 
&c.,  but  no  furQier  or  otherwise,  to  the  end  that  such  administrators,  &c., 
might  be  made  a  party  to  the  said  suit  in  Chancery,  in  manner  and  form, 
&c.     Conclusion  to  the  country. 

KnowleSj  for  the  defendant,  began. — He  submitted  that  the  jury  were 
called  to  decide  on  what  was  the  practice  of  the  Court  of  Chancery.  The 
plaintiffs  were  the  executors  of  James  Tucker,  the  surviving  executor  of 
John  Inman,  the  husband  of  Sarah  Inman.  The  question  is,  whether  the 
plaintifis,  in  their  representative  capacity,  are  entitled  to  property  which 
John  was  said  to  have  taken  in  right  of  his  wife  Sarah,  or  whether  the 
defendants  should  take  under  the  wiU  of  Sarah  I.  The  question  in  fact  is, 
whether  Sarah  Inman  had  a  right  to  make  a  will. 

TiNDAL,  C.  J.,  to  Mannings  Serjt. — Whj  did  it  not  come  on  as  a  motion 
in  Chancery,  whether,  before  thev  can  adjudicate  on  the  question  of  a  mar- 
ried woman's  right  to  make  a  will,  the  defendant  should  not  take  out  limited 
letters  of  administration  ?  The  question  is  as  to  the  practice  of  the  Court  of 
Chanceiy.    If  the  Ecclesiastical  Court  have  no  power  to  grant  probate  or 
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letters  of  administration  to  the  will  of  a  married  woman,  how  can  the  course 
of  Chancery  practice  pre  them  that  power  ? 

Mannings  Serjt.^ — They  chose  to  state  the  practice  of  -the  Court  of 
Chancery. 

TiMDAL^  C.  J. — And  you  deny  that  practice ;  if  you  succeed  in  dis- 
proving the  practice  you  will  not  oe  satisfied.  Still,  as  that  is  the  issue,  we 
must  go  on  to  try  it 

^KnawleSy  (to  the  jury.) — The  question  is,  not  of  the  practice  of  the     riK%9 
Court  of  Chancery  generally,  but  only  in  c^ain  cases.    I  will  show^    ^ 
that  the  will  must  be  propounded  in  the  prerogative  court,  and  letters  of 
limited  administration  having  been  then  granted,  the  Court  of  Chancery  will 
proceed  to  adjudicate  on  the  validity  of  the  appointment  made  by  the  mar 
ried  woman. 

It  was  proved  by  Mr.  Ellison  and  Mr.  Chapman,  of  the  Chancery  bar,  that, 
according  to  the  practice  of  that  court,  in  order  to  obtain  an  adjudication  on 
the  validity  of  a  testamentary  appointment  by  a  married  woman,  it  was  ne« 
cessary  that  the  testamentary  character  of  tlie  appointment  should  be  esta- 
blished in  the  ecclesiastical  court ;  and  that  nothing  more  was  requisite  for 
that  purpose  than  letters  of  administration,  (cum  testamento  annexo,)  limited 
to  the  amount  in  dispute ;  but,  in  cross-examination,  those  gentlemen  said 
there  would  be  no  objection  to  general  cmd  unlimiUd  letters  of  administra- 
tion, provided  the  prerogative  court  would  grant  them.  The  Court  of 
Chancery  would  be  satisfied  with  such  an  administration  as  the  prerogative 
court  would  give. 

TiNDAL,  C.  J.,  (to  Knowles.) — If  diat  be  the  case,  how  can  your  issue  be 
supported  ? 

Knowles. — We  shall  show  that  the  prerogative  court  will  not  give  more 
than  limited  letters  of  administration. 

It  was  then  proved  by  Dr.  Curteis,  diat  if  a  married  woman  make  a  will 
uadsr  a  power  of  appointment,  which  gives  her  power  to  appoint  to  a  limited 
amount,  the  prerogative  court  would  grant  administration  cum  test,  eatiUj 
limited  to  the  amount  over  which  the  power  extended ;  and  if  the  interest 
in  the  fund  over  which  the  married  woman  had  power  were  purchased  by 
another  party,  that  party  would  be  entitled  to  call  upon  the  prerogative  court 
for  such  limited  administration ;  and  if  there  were  a  will,  the  *hus-  ^^q^ 
band  of  the  deceased  could  not  take  out  administration  generally ;  he  ^ 
might  have  administration  caierorum.  If  the  beneficial  interest  over  which 
the  wife  had  power  were  counter  to  that  of  the  husband,  the  court  would 
not  grant  him  the  two  administrations,  unless  he  were  executor,  nor  in  (he 
particular  case  in  question. 

TiNDAL,  C.  J. — ^Is  that  the  issue  ?  Is  not  the  issue  as' to  the  general  prac- 
tice of  the  Court  of  Chancery  ? 

Knowles, — ^The  issue  is  as  to  the  will  "sa  made  by  Sarah.^^ 

Dr.  Curteis  also  stated,  that  in  this  case,  if  the  personal  representatives 
of  the  husband,  he  dying,  not  having  proved,  refuse  to  admit  the  equitable 
right  of  the  other  party,  administration  with  the  will  aimexed,  but  limited  to 
the  amount  in  question,  would  be  granted  to  the  person  beneficially 
interested. 

Knowles. — And  those  are  the  very  words  of  our  plea* 

Manning^  Serjt — ^I  submit  that  the  issue  in  this  case  is  on  the  general  ques- 
tion^ wfaedier  it  is  necessary  that  a  limited  administration  be  granted.  It  is 
m  evidence  that  the  Court  of  Chancery  will  proceed  widi  any  administration 
which  the  prerogative  court  may  give  them.    The  evidence  of  Dr.  Curteis, 
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theiefore,  is  ineleyant ;  for  the  issue  here  is  not  as  to  the  practice  of  the  ec- 
clesiastical court,  but  for  the  Court  of  Chancery.  The  allegation  is,  that, 
by  the  practice  of  the  latter  court,  limited  administration  is  required.  The 
eTidance  is,  that  limited  administration  is  not  requisite,  but  that  no  more 
than  limited  administration  is  ever  given,  under  the  circumstances. 

TiNDAL,  C.  J. — I  think  this  is  not  a  general  issue  touching  the  practice 
of  the  Court  of  Chancery,  but  an  issue  to  try  what  is  the  practice  of  that 
*9ai  c^^^  ^  ^^  ^^^^  ^^  ^  suitor  ^seeking  to  obtain  its  adjudication 
-■  respecting  the  validity  of  the  appointment  by  Sarah  Inman  in  this 
partiadar  case.  The  two  gendemen  from  the  Court  of  Chancery  give  evi- 
dence respecting  the  practice  in  this  particular  case,  and  more.  But,  then. 
Dr.  Curteis,  in  speaking  of  the  practice  of  the  ecclesiastical  court,  sa^s, 
diat,  under  the  circumstances  here,  nothing  more  than  limited  administration 
woidd  be  granted. 

Verdict  for  defendants,  with  liberty  to  plaintifis  to  move  to  set  it 
aade,  if  the  construction  of  the  court  on  this  plea  be  erroneous. 

Manmngj  Sent.,  and  W.  M.  James,  for  plaintiff. 

Knawles  and  Ihgh  Mil,  for  defendant. 


SiUkigs  at  WeUmmster  after  JURtJiaehnas  Term,  1841. 

BEF0fi£  LORD   CHIEF  JUSTICE   TIlfDAL. 


PETRIE  V.  LAMONT,  STEWART,  MATRAVERS,  and  JONES. 

A  lease  from  the  Board  of  Ordnance,  which  purported  to  be  signed,  sealed, and  delivered, 
being  first  duly  stamped,  was  not  stamped ;  and  the  court  held,  that,  being  a  lease 
from  the  crown,  it  was  not  necessary  that  it  should  be. 

Tb«  defendants  were  partners  in  business  as  brewers  ;  and  one  of  them,  in  the  name  of 
the  others,  wrongfully  ejected  the  tenant  of  a  Canteen,  who  held  under  a  lease  from  the 
Boanl  of  Ordnance,  they  (the  defendants)  being  sureties  for  the  payment  of  his  rent 
and  for  his  quiet  tenantship.  It  was  ruled  that  one  partner  has  no  right  to  inyolre 
aDother,  unless  in  the  ordinary  course  of  their  business,  not,  for  instance,  in  a  trespass 
as  above  stated. 

The  exception  to  this  doctrine  is  in  the  case  where  the  trespass  is  in  the  nature  of  a 
taking  which  is  available  to  the  partnership ;  and  in  such  case  the  jury  should  find,  not 
only  whether  the  defendants  were  partners,  butalso  whether,  before  the  trespass,  they  all 
joined  in  ordering  it,  or  whether,  afterwards,  they  concurred,  and  received  the  benefit 
of  it. 

Where  one  of  the  trespassers  is  servant  to  the  others,  it  is  a  question  for  the  jury, 
whether  he  acted  merely  as  servant,  or  whether  he  were  so  implicated  in  the  matter 
as  to  make  himself  a  principal  trespasser. 

The  declaration  (in  trespass)  stated,  that  the  defendants  broke  and  entered 
«^1  a  dwelling-house  of  the  plaintiff,  ^called  the  Canteen,  situate  in 
-I  Hounslow  Barracks,  and  ejected  the  plaintiff  and  his  family,  and 
continued  them  so  ejected,  &c. ;  that  they,  the  defendants,  seized  and  took 
certain  goods,  &c.,  [naming  household  furniture,  and  die  furniture  peculiar 
to  an  inn,  also  many  gallons  of  beer,  porter  and  ale,  brandy,  and  other  stock.] 
Plea — ^Not  guilty. 

The  three  defendants,  Lamont,  Stewart,  and  Matarayers,  were  said  to  be 
in  partnership  as  brewers :  Jones,  at  the  time  of  the  trespass,  was  their  col- 
lecting clerk.  The  plaintiff  had  also  been  a  servant  to  them,  and,  at  the 
time  of  the  trespass,  kept  the  Canteen  public-house  at  Hounslow  BarrackS|. 
where  they  supplied  him  with  beer  and  other  stock,  for  which,  in  January* 
1841,  he  wa.«  their  debtor,  to  the  amount  of  3402*    He  became  tenant  ol 
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fhe  Canteen  under  a  lease  granted  by  the  principal  officers  of  her  majesty's 
ordnance,  for  and  on  behalf  of  her  majesty,  of  the  one  part,  and  the  plaintiff^ 
and  Lamont  and  Stewart,  as  the  sureties  for  the  plaintiff,  of  the  othi  r  part. 
The  lease  purported,  in  terms,  to  be  "  signed,  sealed,  and  delivered,  being 
first  duly  stamped."  It  was  signed  and  sealed  by  all  parties,  but  not 
stamped.  On  ihe  29th  of  January,  1841,  the  defendant,  Stewart,  with  his 
clerk  Jones,  called  at  the  Canteen,  and  inquired  for  the  plaintiff,  (who  wais 
absent.)  Stewart  then  went  away,  and  shortly  afterwards  returned  with 
Parnham,  a  broker,  who  took  possession  under  a  warrant  of  distress,. signed 
and  delivered  to  him  by  Stewart,  authorizing  him  to  levy  off  the  goods  of 
the  plaintiff  at  the  Canteen  a  distress  for  the  sum  of  84/.,  being  the  amount 
of  the  rent  due  "  to  me,"  (the  warrant  said,)  "  on  the  31st  of  October,  1840.'* 
Then  followed,  on  the  warrant,  the  usual  clause  of  indemnity,  signed  "  J. 
D.  Stewart,  for  Lamont,  Stewart  &  Co." 

Some  of  the  plaintiff's  family  remained  in  the  house  till  Tuesday,  (2d  of 
February,)  and  then  they  were  ordered  to  quit  by  the  barrack-master.  The 
defendants  afterwards  *continued  in  possession  by  a  servant,  who  rrnqp^ 
acted  under  the  direction  of  the  defendant  Jones.  '- 

The  lease  from  the  Board  of  Ordnance  was  put  in ;  and — 

BompaSy  Serjt.,  objected,  that  it  had  no  stamp. 

TiNDAL,  C.  J. — The  lease  is  from  the  crown.  It  is  not  necessary  to  show 
that  it  is  stamped.  But  the  question  for  you  is,  can  the  defendants,  (or  at 
least  two  of  them,)  who  are  parties  to  a  lease  from  the  Board  of  Ordnance, 
act  as  if  they  were  landlords  to  the  plaintiff? 

There  was  not  any  evidence  that  Mr.  Matravers  was  a  partner  in  the  firm 
of  Lamont,  Stewart  &  Co.,  though  it  was  shown  that  he  was  often  about  the 
brewery,  giving  orders  as  a  partner. 

TiNDAL,  C.  J.,  (in  summing  up.) — This  is  an  action  of  trespass  against  four 
defendants,  and  the  question  is,  how  far  the  plaintiff  is  entitled  to  recover 
a^inst  all  or  any  of  them  ?  The  complaint  is,  that  the  defendants  broke  into 
his  house  and  expelled  him,  and  seized  his  ^oods.  The  defendants  say, 
that  they  are  not  guilty  of  expelling  or  of  seizmg  the  goods.  On  the  first 
plea,  no  doubt  the  defendants  are  entitled  to  a  verdict ;  because,  although 
they  were  not  justified  in  entering  into  the  plaintiff's  house,  yet  they  were 
not  the  persons  who  expelled  him  ;  it  was  the  officer  of  the  Board  of  Ord- 
nance who  did  this,  as  he  was  entitled  to  do.  The  defendants  only  entered 
the  house,  and  that  not  lawfully,  but  they  did  not  eject  the  plaintiff.  As  to 
the  distress,  the  Question  will  be,  whether  all  the  defendants,  or  only  some 
of  them,  are  liable  for  tlie  damages  which  the  plaintiff  has  sustained  ?  It 
was  an  illegal  distress,  because,  being  put  in  by  Stewart,  it  was  not  for  rent 
due  him,  but  to  the  Board  of  Ordnance.  He  did  right  in  his  own  view  of 
the  case,  because  he  knew  the  Board  of  Ordnance  mi^ht  and  would  have 
come  upon  him  for  the  rent  due.  Then,  for  the  liability  of  the  various 
parties ;  the  question  is,  which^  *or  how  many,  or  whether  all  of  these  vmoa 
defendants  are  to  be  affected  by  the  verdict.  Stewart  is  the  mo^ang  ^ 
cause  in  all  that  is  done.  Stewart  and  Lamont  are  shown  to  be  partners ; 
but  the  evidence  as  to  Matravers  being  a  partner  is  not  so  clear.  Jones  is 
the  servant  of  the  firm,  but  he  took  an  active  part  in  the  transactions.  The 
first  question  then  is  as  to  partnership.  One  partner  has  no  right  to  involve 
another,  or  to  pleage  him  to  a  fact,  unless  in  the  ordinary  course  of  business. 
As  here,  in  this  case  of  trespass,  one  partner  cannot  involve  another  in  die 
same  mischief;  yet  there  may  be  exceptions  even  to  such  a  caie  as  this, 
^Vfaere,  for  instanc«,  the  trespi^  is  in  the  nature  of  a  taking,  whicn  is  avaU- 
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able  to  the  partnership,  more  especially  if  the  other  partners  afterwards  agree 
and  consent  to  the  act.  It  is  a  question,  therefore,  for  you,  seeing  that,  in 
point  of  fact,  the  distress  was  made  by  Stewar*^^  only,  whether  Lamont  and 
Matravers  did  consent  to  this  wrongful  cf  ^tres;^,  so  that  they  agreed  it  should 
be  made,  or  did  they  afterwards  so  give  their  assent  as  to  show  that  their 
minds  were  concurrmg?  As  to  the  defendant  Matravers,  there  is  another 
question,  for  it  is  yet  matter  of  doubt  whether  he  were  a  partner  or  not. 
This  is  not  like  a  case  in  which  the  question  is,  whether  A.,  B.,  and  C.  were 
partners  on  a  just  debt,  but  whether  they  were  so  as  to  concur  in  an  unjust 
distress.  The  proyince  of  a  jury,  therefore,  would  be,  not  only  to  find, 
whether  they  were  partners,  but  also  by  evidence  before  the  transaction,  that 
they  all  joined  in  ordering  the  doing  of  this  act,  or  by  evidence  afterwards, 
that  they  concurred  and  received  the  benefit  of  it.  The  language  of  the 
distress  warrant  is  this : — Stewart  authorizes  Pamham  to  distrain  for  rent 
doe  '^  to  me"  he  says,  and  then  signs  himself,  '^  For  Lamont,  Stewart  & 
Co."  The  question  is,  can  he  do  tms?  One  partner  cannot  drag  another 
into  a  trespass  without  his  previous  consent  or  without  his  after  concurrence. 
Then,  for  the  fourth  defendant,  Jones:  All  persons  in  trespass  who  aid  or 
*971  c^^^^^  direct  or  join,  are  joint  trespassers.  The  ^question  is,  did 
•I  Jones  do  more  than  as  a  clerk  to  Stewart,  or  was  he  so  implicated 
as  to  make  himself  a  principal  trespasser  ? 

•  Verdict  for  plaintifi^Damages  90/. 
Stewart  guilty :  The  other  three  not  guilty . 

Talfaurd  and  ChanneUj  Serjts.,  and  BramweUy  for  the  plaintiff. 

Bampas^  Serjt.,  WJiateley^  and  TapreUy  for  the  defendants. 


Sittings  in  London  after  Mickaelmas  Term^  1841* 

BEFORE  MR.  JUSTICE  ERSKINE, 

{Who  sat  for  the  Lord  Chief  Justice,) 


JACKSON  and  Another,  Churchwardens,  v.  BOWLEY,  Executor  of  W. 

J.  LYON. 

In  an  action  against  an  executor,  on  plene  administravit  pleaded,  the  plaintiff  is  bound 
to  show  affirmatively,  that  the  defendant  had  goods  of  the  testator  in  his  bands  unad- 
minititered ;  and  thoagh  the  plaintiff  is  entitled  to  his  verdict,  (and  therefore  to  costs,) 
if  he  can  prove  any  property  unadministered,  yet  the  measure  of  plaintiff's  damages 
is  not  the  amount  of  his  debt,  but  so  much  as  ne  can  show  to  remain  in  the  hands  of 
the  executor. 

Where  the  testator  assigned  his  property,  and  the  plaintiff,  in  an  action  against  the  exe- 
cutor, set  up  fraud  in  the  assignment,  and  suggested,  to  prove  the  fraud,  that  the  tes- 
tator was  insolvent  at  the  time  of  the  assignment,  it  is  sufficient  for  the  purposes  of 
the  plaintiff  in  the  action,  if,  by  the  very  act  of  assignment,  the  plaintiff  make  himself 
insolvent ;  that  is,  if  the  property  left  after  the  conveyance  be  not  enough  to  pay  his 
debts.  But  wheYe  the  sum  realized  after  the  death  of  the  testator  very  nearly  equalled 
the  amount  of  his  debts,  his  lordship  still  left  it  to  the  jury  to  say  whether  there  had 
been  fraud  in  the  assignment 

It  is  a  question  for  the  jury,  whether  the  executor  has  committed  a  devastavit,  by  swear- 
ing Ae  property  above  its  value,  and  so  incurring  a  greater  stamp-duty  than  he  would 
otherwise  have  to  pay,  seeing  that  the  executor  is  bound  to  act  promptly,  and  there- 
fore is  not  to  be  held  to  too  close  a  search  for  the  testator's  property. 

AsscTBCPSiT. — ^Declaration  that  the  deceased  in  his  lifetime  was  indebted 
to  the  plaintiffs,  being  churchwardens,  &c.,  for  money  received  by  him  for 
their  iise„  and  m  consideration  thereof  promised,  &c. ;  yet  that  the  deceased 
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in  his  lifetime  had  disregarded  his  promise,  and  so  also  had  the  defendant 
as  his  executor  since  *his  death.  Another  set  of  counts,  charging  the  r  «qq 
defendant  as  executor.  Particulars  for  20/.  &.  Id.  Plea — Plene  admi-  ^ 
nistravit,  setting  out  that  the  defendant  had  tally  administered  aU  the  goods 
which  were  of  the  deceased  in  his  lifetime,  and  which  hare  ever  come  to 
his  hands  as  executor  smce  the  death  of  the  testator ;  and  that  the  defendant 
had  not,  before  nor  since  the  commencement  of  this  suit,  ever  had  any  goods, 
&c.,  which  were  of  the  said  W.  J.  L.,  as  executor,  to  be  administered  be- 
yond, &c.  Replication— Assets  praeter.  That  the  defendant,  at  the  com* 
mencement  of  mis  suit,  had  goods,  &c.,  of  the  deceased  in  his  hands,  as 
executor,  to  be  administered,  to  the  value  of  the  damages  sustained,  &c., 
wherewith  the  defendant  ought  to  have  satisfied  the  said  debt,  &c. 

The  plaintifl&  were  churchwardens  of  the  parish  of  St.  Ben^t  Sherehog, 
and  the  deceased  was  parish-clerk  of  the  united  parishes  of  St  Stephen 
Walbroke  and  St.  Ben6t  Sherehog,  and  was  vestry-clerk  of  the  latter  parish ; 
and  being  such,  was  employed  by  the  churchwardens  to  collect  the  parish 
rates  dunng  the  years  1839  and  1840 ;  and  he  became  in  arrear  in  account- 
ing to  the  amount  of  the  sum  claimed.  The  action  was  commenced  the 
9£d  of  October,  1840.  The  testator  died  in  November,  184^,  leaving  a 
will  to  the  effect  that  his  wife  should  take  a  certain  freehold  at  Brighton  for 
her  life,  remainder  to  his  nephew  and  niece,  William  and  Clara  Lyon,  their 
heirs,  &c.,  also  500/.  to  his  wife,  with  other  legacies ;  and  by  the  wUl  the 
defendant  and  T.  Field  were  i^pointed  executors.  There  was  a  codicil  by 
which  certain  premises  in  Clerkenwell  were  bequeathed  to  the  testator^ 
niece,  Clara  Lyon.  The  executor  Bowley  (the  defendant)  alone  proved  the 
will  in  July,  1841,  and  the  property  was  sworn  under  800/.  To  rebut  the 
plea  of  plene  administravit,  the  plamtifls  showed,  that  a  short  time  before 
the  testator's  death  he  was  possessed  of  certain  premises  in  Claremont  Square 
which  were  let  to  a  witness  Catterell ;  that  in  the  month  of  May  before  his 
death  he  executed  a  deed  of  ^ft  of  them  to  the  defendant  *in  trust  r«QQ 
for  Clara  Lyon,  in  consideration  of  the  natural  love  and  affection  *- 
which  he  bore  towards  her.  Though  the  property  was  in  Middlesex,  the 
conveyance  was  not  registered.  Tne  testator  was  also  possessed  of  the 
reversionary  interest  in  certain  other  property  in  policies  of  insurance,  assured 
to  him  by  deed  dated  1833,  in  consequence  of  money  advanced  by  him. 
This  also  was  transferred  to  the  defendant  in  trust  for  Clara  Lyon,  by  a  deed 
dttted  June,  1840,  but  no  notice  of  the  transfer  was  given  at  the  office  till 
February,  1841.  The  deceased  had  an  insurance  on  his  house  at  Claremont 
Square,  and  on  the  furniture  and  books  it  contained,  for  1800/.  He 
removed  a  part  of  it  to  lodgings  which  he  afterwards  occupied,  and  the 
other  part  to  the  defendant's  house,  saying  that  he  had  given  it  to  his  sister, 
the  defendant's  wife. 

Ia  proof  of  the  plaintiffs'  case,  the  deed  of  1833,  which  showed  a  part 
of  the  assets  of  Ae  deceased,  was  produced. 

Shecj  Serjt. — ^It  cannot  be  read  as  against  Hie  defendant,  till  the  attesting 
witness  is  called. 

CfmmMy  Sei]t.-^If  this  actbn  had  been  agamst  the  testator,  if  he  had 
beer  alive,  i  need  not  have  oalled  the  attesting  witness. 

The  witness,  who  produced  the  deed,  said  that  the  security  in  question 
had  been  put  into  his  hands  by  consent  of  all  parties,  at  the  time  that  the 
money  was  advanced  by  the  deceased,  and  that  he  had  kept  the  security 
ever  since. 

Shee,  Seijt — ^The  deed  is  introduced  by  the  jdaintiffi  for  the  purpose  of 
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proving  iheir  own  case.  The  usual  rule  of  nisi  prius  must  be  observed.  If 
we  bad  called  for  it  the  case  might  have  been  dmerent :  as  it  is,  the  attest* 
ing  witaeas  must  be  called. 

•2QQ1  ChamM^  Seijt. — This  is  not  the  case  of  a  stranger  ^producing  a 
^  document ;  the  person  producing  it  is  properly  appc^nted  to  its  cus- 
tody by  the  deceased.  I  said  before,  Oiat  if  Lyon  had  been  alive,  there 
coold  not  have  been  any  difficulty ;  here,  instead  of  being  prodr  ed  by  him, 
it  is  called  for  to  be  us^  as  agamst  his  executor. 

£r8kin£,  J. — ^I  think  that  makes  the  diflerence.  I  know  of  no  case 
which  goes  the  length  now  asked  for.  I  am  of  opinion  that  we  cannot  see 
Aiis  deed. 

The  person  to  whom  the  money  was  lent  by  Lj/on,  was  asked  if  Lyon 
had  handed  over  his  life  policy  as  part  of  the  secunhr  in  the  contract. 

iSAee,  Serjt.,  objected  to  the  question.  The  pohcy  is  assumed  to  have 
been  handed  over  as  collateral  security  in  a  contract.  If  the  contract  were 
produced,  it  would  appear  under  what  circumstances  the  policy  was  handed 
over.  The  circumstances  may  have  been  such  as  to  render  the  policy  inad* 
missible  in  evidence. 

The  objection  was  allowed ;  but,  before  the  trial  was  over,  the  attesting 
witness  to  the  contract  was  able  to  attend. 

Another  witness  proved,  that,  in  1837,  he  had  lent  19/.  to  the  deceased, 
for  which  he  could  get  no  repayment. 

It  was  ^own,  that,  independently  of  the  leases  and  the  policies  above 
mentioned,  the  property  which  had  come  to  the  defendant's  hands  allowedly 
as  executor  was  92/.,  and  that  he  had  administered  89/.  of  it  in  various 
payments ;  among  other  things,  22/.  13«.  for  the  probate  duty  on  800/.,  and 
28{.  1&.  for  foneral  expenses. 

Sheej  Serjt.,  for  the  defendant. — The  executor  had  not  assets  as  executor. 
As  to  the  property  in  Claremont  Square,  the  presumption  of  law  was  that  it 
was  fireehokl ;  if  so,  it  would  not  go  to  the  executor ;  if  it  were  leasehold, 
^1011  ^^  plaintiffs  should  have  shown  that  it  was  of  some  assignable  *  value. 
-'  Then,  touching  the  assignments,  the  question  for  the  jury  would  be, 
whether  they  were  fraudulently  made  in  such  a  manner  as  was  contemplated 
by  the  13  Eliz.  c.  5,  or  whether  they  were  such  as  the  law  would  uphold. 
They  were  voluntary,  no  doubt ;  but,  being  in  consideration  of  natural  love 
and  affecdon,  they  were  not  fraudulent  of  necessity.  To  make  an  assign- 
ment void,  it  must  be  both  voluntary  and  fraudulent,  as  was  held  in  Shears 
and  .Another  v.  Ri^s^  3  B.  &  Ad.  362,  (23  £.  C.  L.  R.  96.) (a)  If  that 
were  so,  the  defendant  took  the  property  in  question,  not  as  executor  to  the 
deceased,  but  as  trustee  for  Clara  Lyon.     It  is  admitted,  that  the  assign- 

(a)  Skear$  and  Another  v.  Rogertt  execator,  &e.,  of  John  Morgan.  To  render  a  convey- 
ance fraadulent  within  the  stat  19  Eliz.  c.  5,  the  party,  at  the  time  of  making  it,  mast  be 
indehted  to  the  eitent  of  insolvency.  But  when  a  person,  owing  108/.  on  a  bond,  wrote 
to  the  obligee  that  he  and  his  wife  were  boand  down  by  pecuniary  embarrassments,  and 
that  the  obligee's  proceeding  to  extremities  woald  render  the  debtor's  wife,  after  his 
death,  perfectly  destitute;  and  a  month  afterwards,  for  a  nominal  sum  of  102.,  and  in 
consideration  of  natural  love  and  affection,  assigned  a  lease  (of  the  value  of  806/.)  to  A., 
in  trost  for  his  own  benefit  for  life,  and  after  his  death  for  that  of  one  of  his  daughters- 
in-law;  and  he  soon  afterwards  died,  having  by  will  made  the  assignee  of  the  lease  his 
execator;  by  which  assignment  of  the  lease,  the  residue  of  his  property  became  insoffi- 
cierit  to  discharge  the  bond  debt :  it  was  held,  that  the  assignment  was  within  the  mean- 
ing of  the  statute,  and  utterly  void  against  creditors ;  and  that  the  lease  was  assets  in 
the  hands  of  the  executor.  And  in  giving  judgment,  Patteson,  J.,  said — ''Whether  the 
assignment  was  fraudulent  or  not  depends  on  he  question  whether  the  party  was  insol 
vent  at  the  .ime.  The  statement  of  the  assef  #  and  debts,  and  the  letter  written  at  hi9 
desire  by  bis  attorney,  show  that  he  was." 

F 
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ments  n  ade  by  the  deceased  are  valid,  unless,  at  the  time  that  he  made 
them,  he  was  in  insolvent  circumstances.  The  only  proof  of  his  insolvency 
is,  that  he  did  not  pay  a  debt  of  19/.,  and  this  present  debt  of  20/.  for 
which  this  action  was  brought ;  and  I  submit  that  that  is  not  such  a  defai^^i" 
as  for  a  jury  to  infer  insolvency  therefrom. 

He  then  proved  the  sums  realized  under  the  different  sales;  such  as 
the  sale  of  furniture,  the  sale  of  books,  &c.,  and  the  administration  of  the 
several  amounts. 

*ChanneUy  Serjt.,  for  the  plaintiffs,  in  reply. — The  conveyances  r#|Qo 
were  fraudulent  First,  for  the  leaseholds — there  were  circumstances  '• 
of  suspicion  attaching  to  them ;  among  others,  that  the  transfers  were  not 
registered  according  to  law ;  with  respect  to  the  policies,  there  was  no  no- 
tice at  the  office  given  of  its  transfer  till  February,  1841,  though  the  trans- 
fers were  made  in  June,  1840.  It  is  said  that  transfers,  though  voluntary, 
are  not  necessarily  fraudulent ;  nor  are  they.  But  it  is  not  necessary,  on  the 
other  hand,  that  a  man  should  know  he  is  insolvent  at  the  time  he  makes  a 
voluntary  assignment,  in  order  to  render  that  assignment  fraudulent.  Sup- 
pose a  person  nave  1000/.,  and  owe  1000/.,  which  he  may  bo  called  on  to 
pay  at  any  moment;  if  he,  under  these  circumstances,  give  any  portion  ol 
the  property  in  his  hands  to  any  person  to  whom  he  is  not  a  debtor,  he  is 
withdrawing  his  property  from  his  fair  creditors,  he  makes  himself  insolvent 
by  that  very  act,  and  the  transfer  is  void.  Suggestions  had  been  made  as 
to  the  amount  of  the  funeral  expenses.  The  law  allows  but  10/.,  when  the 
estate  of  the  deceased  is  insolvent.  With  respect  to  the  amount  of  the 
probate  duty,  the  value  of  this  estate  is  now  said  to  be  not  100/.,  and  the 
duty  would  therefore  be  IQs.  The  executor  had  wantonly  sworn  it  to  be 
under  800/.,  and  had  thus  wasted  the  estate  by  incurring  a  duty  of  15/., 
which  the  plaintiffs  were  entitled  to  recover  from  him. 

Erskine,  J.,  in  summing  up. — The  plea  here  is  plene  administravit ;  and 
the  question  is,  whether,  at  the  time  of  action  brought,  the  defendant  had 
any  goods  of  the  testator  Lyon  in  his  hands,  which  he  had  not  administered. 
The  plaintiffs  are  bound  to  show  that  affirmatively.  The  defendant  must 
show  that  he  administered  all  he  had ;  and  though  the  plaintiffs  are  entitled 
to  a  verdict,  and,  therefore,  to  their  costs,  if  they  can  show  that  the  defend- 
ant had  one  shilling  of  the  testator's  unadministered,  yet  the  measure  of  the 
plaintiffs'  damages  is  not  the  amount  'of  their  debt,  but  only  so  rm\M 
much  as  they  can  show  the  executor  has  not  administered,  but  has  ' 
still  in  his  hands.  It  has  been  shown  that  the  defendant  received  large 
sums  of  money ;  but  he  says  he  received  them  as  trustee,  and  not  as  execu- 
tor to  the  deceased.  To  prove  that,  certain  deeds  are  offered  in  evidence. 
Lyon  had  a  right  to  assign  his  property ;  but  the  law  says,  it  is  void  as 
against  creditors  if  done  fraudulently.  The  plaintiffs  attempt  to  prove  diat 
it  was  so  done,  by  showing  that,  at  the  time  of  the  conveyance,  Lyon  was 
indebted  in  two  sums  of  20/.  and  19/.;  and  that  when  the  property  in  ques- 
tion was  removed  from  the  whole  property  which  he  had,  there  was  not 
enough  left  to  pay  these  two  sums,  amounting  to  39/.  The  question  is,  what 
is  meant  by  insolvency?  If  by  the  act  of  assignment  the  party  makes  him- 
self insolvent,  that  is,  if  the  property  left  after  the  conveyance  is  not  enough 
to  pay  his  debts,  that  is  insolvency  sufficient  for  the  purposes  of  the  plain* 
tiffs  in  this  action.  But  inasmuch  as  there  is  no  evidence  that  he  owed  more 
^han  39/.,  and  as  his  property  realized  a  sum  so  near  the  amount  expended, 
even  if  that  expense  were  all  fair,  it  is  still  a  question  for  you,  whether  the 
transfers  above  spoken  of  were  JraudtUerd.     Then,  if  you  think  there  has 
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been  no  fraud  here,  the  next  question  is,  has  the  defendant  fully  adminis- 
tered all  that  came  to  his  hands  as  executor  ?  There  is  no  evidence  what 
the  testator's  property  did  realize.  The  executor  is  entided  to  charge  for 
decent  funeral  expenses;  and  what  are  decent  expenses  is  a  question 
for  the  jury.  Then,  for  the  probate  stamp,  the  question  would  also  be 
on  the  point,  whether  there  were  reasonable  ground  for  the  defendant  to 
swear  the  property  under  800/.,  considering  that  he  must  act  promptly, 
(within  a  year ;)  he  perhaps  ought  not  to  be  held  to  a  close  search  of  the 
testator's  effects ;  or  whether  he,  who  knew  so  much  of  th^  affaiis  of  Lyon, 
should  not  know  that  he  could  safely  swear  it  to  be  under  100/.     If  the 

•1041  J^'y  ^^^  ^^  ^^  latter  opinion,  they  would  diminish  a  proportionate 
^   •amount  from  the  assets  which  were  said  to  have  been  administered. 

Verdict  for  plaintiffs,  20/.  8*.  lOd. 
Charmellj  Serjt.,  and  W.  H,  Watson,  for  the  plaintiffs. 
Shee,  Serjt.,  and  Pdersdovff,  for  the  defendant. 


Sittings  in  Middlesex  in  Hilary  Term^  1842. 

BEFOBE  MB.  JUSTICE   COLTMAN. 


RUMSEY  V.  WEBB  et  Ux. 

The  defendant  spoke  to  the  plaintiff's  mistress  words  charging  the  plaintiff  with  irregn* 
larity  in  her  condact  as  a  servant  girl,  in  conseqnence  of  which  the  plaintiff  lost  her 
place.  The  only  plea  on  the  record  was,  Not  guilty.  It  was  held  that  the  defendant 
might,  under  that  plea,  disprove  malice  in  the  various  methods  hy  which  it  is  usually 
disproved ;  yet,  that  he  was  estopped  from  giving  evidence  of  the  truth  of  the  facts  as 
rehutting  the  malice,  hecause  he  had  not  pleaded  that  the  facts  were  true. 

Though  in  such  case  the  absence  of  the  proof  of  special  damage  (that  the  plaintiff 
thereby  lost  her  place)  cannot  affect  the  verdict,  yet  the  jury  may  consider  it  in  as* 
aessing  damages. 

Action  for  slander  of  a  servant,  in  her  character  of  servant,  whereby  she 
lost  her  place.  Plea,  not  guilty.  The  plaintiff  was  servant  to  William 
Catling.  It  appeared  that  Mrs.  Cading  called  on  Mrs.  Webb,  and  asked 
how  her  (Mrs.  Catling's)  sister  had  behaved  to  the  plaintiff  during  Mrs. 
Catling's  absence  in  the  country ;  whereupon  Mrs.  Webb  said,  "  Mrs.  Cat- 
ling, you  are  not  aware  what  kind  of  a  servant  you  have ;  if  you  were,  you 
would  not  keep  her ;  for  I  can  assure  you  she  is  often  out  with  our  married 
man.  She  was  out  with  him  last  Sunday  morning,  and,  when  you  were  in 
the  country,  she  was  out  gossiping  till  11  or  12  o'clock  at  night."  The 
mistress  upon  this  discharged  her  servant. 

The  witness,  Mrs.  Cathng,  said,  in  cross-examination,  that  she  had,  on  a 
previous  occasion,  asked  the  defendant,  Mrs.  Webb,  to  look  after  her 
servant. 

•1051       *CoLTMAN,  J.,  reftised  to  receive  evidence  of  the  truth  of  the 
-1   words,  (as  the  truth  was  not  pleaded,)  on  any  ground,  even  to  make 
out  that  the  conversation  was  a*  privileged  communication,  or  to  show  diat 
the  defendant,  Mrs.  Webb,  believed  the  words  to  be  true.(a) 

(a)  In  Roberta  v.  Camden,  9  East,  92,  Lord  Ellenborough,  C.  J.,  in  giving  judgment, 
said, "  It  has  heen  settled,  ever  since  the  case  of  Underwood  v.  Parkei,  (2  Stra.  1200,)  that 
the  truth  of  the  words  cannot  he  given  in  evidence  upon  not  guilty,  hut  must  he  specially 
pleaded.  In  Smith  v.  Tkomn$,  2  Bing.  N.  C.  381,  (29  E.  C.  L.  B.  362,)  which  was  an 
action  for  words,  the  defendant  pitaded,  among  other  things,  that  the  words  were  spoken 
in  the  course  of  a  confidential  communication,  and  that  he  beheved  the  slander  to  be 
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CoLTBCAN,  J.f  in  summing  up,  left  it  to  the  jury  to  say,  fint,  whether  the 
words  were  spoken  as  laid ;  and,  secondly,  whether  they  thought  that  this 
was  done  with  the  honest  intent  of  givmg  a  neighbour  important  information 
of  what  was  going  on  in  his  family,  or  whether  it  was  done  in  an  idle,  go&> 
stping,  and  malicious  spirit  ?  His  lordship  further  said : — If  a  neighfcKMir 
Hmkes  inquiry  of  another  respecting  his  own  servants,  that  other  may  state 
what  he  believes  to  be  true ;  but  the  case  is  different  when  the  statement  is 
a  voluntary  act ;  yet,  even  in  this  case,  the  jury  is  to  con^der  whether  the 
words  were  dictated  by  a  sense  of  the  duty  which  one  neighbour  owes  to 
another.  If  the  jury  thought  that  the  plaintiff  was  not  ^dismissed  in  r#  i  n^ 
consequence  of  what  the  aefendant  Mrs.  Webb  had  said,  that  mi^t  >- 
be  considered  in  mitigation  of  damages,  though  it  was  not  necessary  to 
prove  the  special  damage  to  make  out  a  cause  of  action. 

Verdict  for  plaintiff-«-Damages  lOs. 

His  lordship  refused  to  certify  to  make  the  defendant  pay  all  costs  under 
the  provisions  of  the  3  &.  4  Vict.  c.  24.^a) 

BompaSy  Serjt,  and  LusA,  for  the  plaintiff. 

Shee^  Serjt,  and  SkDanm^  for  the  defendant 


Afterwards,  29th  of  January,  SheCj  Serjt.,  moved  for  a  rule  to  set  aside 
the  verdict,  on  the  ground  of  rejection  of  evidence.  But  the  rule  was 
refused ;  and  it  was  said  by  the  court,  that,  as  the  truth  of  the  words  was  not 
pleaded,  no  evidence  could  be  received  to  that  end  for  any  purpose. 

tme,  and  Tindal,  C.  J.,  said,  **  The  allegation,  that  the  defendant  did  helieve  the  words 
o  he  true,  negatives  nndoahtedly  that  single  ground  of  malice,  bat  no  more ;  the  eom- 
manieation  may  have  been  malicious  on  various  other  grounds." 

It  was  said  by  Holroyd,  J.,  in  Fairman  y.  /vef,  6  B.  &  A.  646,  (7  E.  C.  L.  R.  StO,) 
that,  **  generally  speaking,  the  truth  of  the  facts  which  form  the  subject-matter  of  the 
slander  can  only  be  given  in  evidence  when  specially  pleaded;  but  in  that  case  the 
speaking  or  publishing  of  the  slander  is  not  justified  by  the  mere  occasion  on  which  it  is 
spoken  or  published,  but  because  it  is  true.  By  showing  the  truth  of  the  slanderous 
matter  which  is  the  subject  matter  of  the  action,  you  don't  show  that  it  was  not 
maliciously  spoken  or  published,  but  merely  that  the  party  is  not  entitled  to  damages, 
because  he  is  guilty  of  the  charge  imputed  to  him.  On  the  other  hand,  by  showing  that 
die  slander  was  spoken  or  published  on  a  justifiable  occasion,  you  show  that  it  was  not 
done  maliciously,  and  that  goes  to  the  very  gist  of  the  action." 

(a)  3  dc  4  Viet.  c.  S4.  s.  S.  "  If  the  plaintiff,  in  any  action  of  trespass  or  of  trespass 
on  the  case,  brought  or  to  be  brought  in  any  of  her  majest3r's  courts  at  Westminster,  or 
in  the  Court  of  C.  P.  at  Lancaster,  or  in  the  Court  of  C.  P.  at  Durham,  shall  recover  by 
the  verdict  of  a  jury  less  damages  than  40j.,  such  plaintiff  shall  not  be  entitled  to  recover 
or  obtaio  from  the  defendant,  in  respect  of  such  verdict,  any  costs  whatever,  whether  it 
shall  be  given  upon  any  issue  or  issues  tried,  or  judgment  shall  have  passed  by  default, 
unless  the  judge  or  presiding  officer,  before  whom  such  verdict  shall  be  obtained,  shall 
immediately  afterwards  certify,  on  the  back  of  the  record,  or  on  the  writ  of  trial  or  writ 
«f  inquiry,  that  the  action  was  feally  brought  to  try  a  right,  besides  the  mere  right  to 
recover  damages  for  the  trespass  or  grievance  for  which  the  action  shall  have  t>een 
brought,  or  that  the  trespass  or  grievance,  in  respect  of  which  the  action  was  brought, 
was  vilfn]  and  malicious. 


•PROMOTIONS.  [MOT 

In  the  Vacation  after  Trinity  Term,  1841,  Sir  John  Campbell,  Knight,  her 
Majesty's  Attorney-General,  was  created  a  peer,  by  the  title  of  Lord  Camp- 
bell, and  was  appointed  Lord  Chancellor  of  Ireland,  vice  Lord  Plunkett; 
anc'  Sir  T.  Wilde,  Knight,  her  Majesty's  Solicitor-General,  was  appointed 
her  Majesty's  Attorney-General,  vice  Lord  Campbell. 
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In  the  same  vacation,  W.  Wbatelev,  Esq.,  R.  Godson,  Esq.,  S.  Snarp, 
Esq.,  C.  J.  Knovles,  Esq.,  and  M.  T.  Baines,  Esq.,  were  appointed  her 
Majesty's  Counsel  learned  in  the  law.  C.  Austin,  Esq.,  received  a  patent 
of  precedency ;  and  the  Hon.  J,  Stuart  Wortley^  Esq.,  was  appointed  one  of 
her  Majesty's  Counsel  learned  in  the  law. 

In  the  same  vacation,  J.  V.  Thompson,  Esq.,  was  called  to  the  degree  of 
Serieant-at-law. 

In  the  same  vacation,  A.  E.  Cockbum,  Esq.,  was  appointed  one  of  her 
Majes^'s  Counsel  learned  in  the  law. 

Jn  tne  same  vacation,  Liord  Lyndhurst  was  appointed  Liord  High  Chan> 
cellor  of  Great  Britain,  vice  Loiti  Cottenham ;  Sir  Edward  Sugden  was  ap* 
pointed  Lord  Chancellor  of  Ireland,  vice  Liord  Campbell ;  Sir  F.  PoUock, 
Kni^,  was  appointed  her  Majesty's  Attorney-Greneral,  vice  Sir  T.  Wilde, 
Knight ;  and  Sir  W.  W.  Follett,  Knight,  was  appointed  her  Majesty's  Soli- 
eitor-General. 

*1081  *^  ^^  ^^  ^^y  of  Michaelmas  Term,  1841,  J.  L.  Knight  Bruce, 
-I  Esq.,  and  J.  Wigram,  Esq.,  were  appointed  Vice-Chancellors,  in  pur- 
suance of  the  Stat.  5  Vict.  c.  5,  s.  19.  They  afterwards  received  the  honour 
of  kniefathood,  and  were,  by  command,  sworn  of  her  Majesty'sr  Most  Honour- 
able ftivy  Council. 

In  the  same  term,  E.  Wilbraham,  Esq.,  W.  Matthews,  Esq.,  J.  H.  Koe, 
Esq.,  S.  G.  Teed,  Esq.,  W.  L.  Lowndes,  Esq.,  T.  Purvis,  E^.,  J.  Walker, 
Esq.,  R.  S.  Parker,  Esq.,  J.  Russell,  Esq.,  R.  P.  Roupell,  Esc^.,  T.  0.  Andcar- 
don,  Esq.,  and  L.  Wigram,  Esq.,  were  appointed  her  Majesty's  Counsel 
learned  in  the  law. 

In  the  same  term,  C.  Cresswell,  Esq.,  was  appointed  one  of  the  Judges  of 
ttke  Court  of  Conunon  Pleas,  vice  Sir  J.  B.  Bosanquet,  Knight. 


•109]  ♦OXFORD  SUMMER  CIRCUIT,  1841. 


BEFOBE  MH.   JUSTICE   COLERIDGE  AND   BOL   JUSTICE  COLTBCAH. 


ABINGDON  ASSIZES. 
{Croum  Side.) 

BEFORE  MR.   JUSTICE   COLTMAN. 


REGINA  V.  ANN  HEARN. 

A  serrttDt  was  charged  with  attempting  to  set  fire  to  her  master's  house.  It  was  proved 
that  the  famitnre  in  two  of  the  oed-rooms  was  on  fire,  and  a  spoon  and  other  articles 
were  found  in  the  sneker  of  the  pump.  The  master  told  the  prisoner,  that  if  she  did 
not  tell  the  truth  about  the  things  found  in  the  pump  he  would  send  for  the  constable 
to  take  her,  but  he  said  nothing  to  her  respecting  the  fire: — Held,  that  this  was  such  aa 
iDdoeement  to  confess  as  would  render  inadmissible  any  statement  that  the  prisoner 
■ladc  respecting  the  fire,  as  the  whole  was  to  be  ooasideped  as  ene  tnnsaction. 

The  prosecutor  proved,  that  when  the  prisoner  was  before  the  magistrate  she  was  duly 
cautioned,  and  that  she  made  a  statement,  which  was  taken  down  and  read  over  to  her, 
ud  to  which  she  made  her  mark,  the  magistrate  also  signing  it.  The  prosecutor 
identified  the  paper  by  his  own  signature  to  his  own  deposition,  being  on  the  same 
abeet  of  paper  :—/fe(tf,  that  the  prisoner's  statement  might  be  given  in  evidence  with- 
out examining  either  the  magistrate  er  his  clerk. 

TOL.  XU.  9  F  2 
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Misdemeanor. — llie  prisoner  was  indicted  for  having  attempted  to  set 
(ire  to  the  house  of  Edmund  Vidler,  by  setting  fire  to  bed-fiimiture  and  bed- 
ding therein. 

It  appeared,  that,  on  the  afternoon  of  the  5th  of  May,  1841,  the  bed-furni- 
ture and  bedding  of  two  of  the  rooms  in  Mr.  Vidler's  house  were  discovered 
to  be  on  fire,  and  soon  afterwards  a  silver  tea-spoon,  a  broken  salt-spoon, 
and  a  padlock  key  were  found  in  the  sucker  of  the  pump.  It  was  proved 
bv  Mr.  Vidler,  that  he  said  to  the  prisoner,  (who  had  been  in  his  service 
about  a  week,)  that,  if  she  did  not  tell  the  truth  about  the  things  that  were 
found  in  the  pump,  he  would  send  for  the  constable  to  take  her,  but  tba^ 
he  did  not  say  any  thin^  to  her  about  the  fire. 

CoLTBiAN,  J. — ^I  think  that  this  is  such  an  inducement  to  confess,  that  I 
ought  not  to  hear  what  the  prisoner  said. 

^Carrin^tonj  for  the  prosecution. — Does  your  lordship  think  that  rirt  20 
this  excludes  any  thins  tliat  the  prisoner  said  respecting  the  fire?         '- 

CoLTMAN,  J. — I  thmk  it  does.     It  is  really  all  one  transaction. 

The  evidence  was  rejected. 

With  a  view  of  giving  in  evidence  the  statement  made  bv  the  prisoner 
before  Mr.  Congreve,  the  committing  magistrate,  Mr.  Vidler  had  the  depo- 
sitions put  into  his  hand :  he  said,  ^'  I  was  present  at  the  examination  before 
Mr.  Congreve,  who  told  the  prisoner  that  she  was  not  obliged  to  say  an^ 
Ihing  unless  she  chose,  and  he  cautioned  her  not  to  say  any  thing  to  elimi- 
nate herself,  as  it  might  be  used  against  her  on  her  trial.  She  made  a 
statement,  which  was  taken  down  and  read  over  to  her  by  Mr.  Congreve, 
and  to  which  she  made  her  mark.  This  is  it.  Mr.  Congreve  also  signed 
it.  I  know  it  to  be  the  same,  as  my  own  deposition  with  my  signature  to  it 
is  on  the  same  sheet  of  paper."  Neither  the  magistrate  nor  his  clerk  were 
in  the  assize  town. 

CoLTMAN,  J. — You  may  give  the  prisoner's  statement  in  evidence,  (a) 

It  was  read,  and  in  it  the  prisoner  stated  that  she  had  set  the  bed-fumi 
ture  and  bedding  on  fire  in  both  the  bed-rooms,  and  that  she  had  previously 
put  the  tea-spoon,  the  broken  salt-spoon,  and  the  padlock  key  into  the  sucker 
of  the  pump. 

Verdict— Guilty- 

Carringtonj  for  the  prosecution. 

(a)  See  the  case  of  Reg,  y.  WUshaw,  post,  p.  146. 


REGINA  V.  GEORGE  and  FORD. 

A.  and  B.  were  jointly  charged  in  the  same  indictment  with  breaking  into  the  house  ul 
J.  H.  and  stealing  hiB  goods.  A.  pleaded  guilty,  and  B.  pleaded  not  guilty,  and  was 
tried.  A.'s  plea  of  guilty  was  recorded,  bat  no  sentence  had  been  passed  on  him.  B. 
wished  to  call  A.  as  a  witness  for  him  t-^Htld,  that  he  might  do  so. 

Housebreaking. — ^The  prisoners  were  charged  with  having  broken  into 
the  house  of  James  Huggins,  and  with  having  stolen  therein  a  pound  of 
bacon  and  other  articles.  The  prisoner  George  pleaded  guilty,  and  the 
prisoner  Ford  not  guilty. 

On  the  part  of  the  prosecution,  evidence  was  given  that  a  part  of  the 
stolen  property  was  found  in  the  possession  of  the  prisoner  Ford. 

After  making  his  defence,  the  prisoner  Ford  proposed  to  call  the  prisoner 
George  as  a  witness,  to  prove  that  he  (Ford)  was  not  present  at  the  com- 
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mitting  of  the  ofience.  The  prisoner  George's  plea  of  guilty  had  been  re** 
corded  against  him,  but  no  sentence  had  been  passed  on  nim. 

CoLTBfAN,  J. — The  prisoner  George  may  be  examined,  if  the  other  prisoner 
Tvishes  it. 

The  prisoner  Greorge  was  examined  as  a  witness  for  the  other  prisoner. 

The  jury  found  the  prisoner  Ford  guilty. 

BroSy  for  the  prosecution. 


•112]  •OXFORD  ASSIZES. 


{Crown  Side,) 

BEFORE  MR.   JUSTICE   COLERIDGE. 


REGINA  V.  TOLLETT  and  TAYLOR. 

There  is  such  a  unity  of  interest  betwet  n  husband  and  wife,  that  ordinarily  the  wife 
cannot  steal  the  goods  of  the  husband,  nor  can  an  indifferent  person  steal  the  goods  of 
the  husband  by  the  delivery  of  the  wife ;  and  if  the  wife  deliver  the  goods  of  the 
husband  to  an  indifferent  person,  for  that  person  to  convert  them  to  his  own  use,  this 
is  no  larceny ;  but  if  the  person  to  whom  the  goods  are  delivered  by  the  wife  be  an 
adulterer,  it  is  otherwise,  and  an  adulterer  can  be  properly  convicted  of  stealing  the 
husband's  goods,  though  they  be  delivered  to  him  by  the  wife. 

If  no  adultery  has  actually  been  committed  by  the  parties,  but  the  goods  of  the  husband 
are  removed  from  his  house  by  the  wife  and  the  intended  adulterer,  with  an  intent 
that  the  wife  should  elope  with  him  and  live  in  adultery  with  him,  this  taking  of  the 
goods  is,  in  point  of  law,  a  larceny. 

If  a  wife  elope  with  an  adulterer,  who  takes  her  clothes  with  them,  it  is  a  larceny ;  and 
it  is  as  much  a  larceny  to  steal  her  clothes,  which  are  her  husband's  property,  as  it 
would  be  to  steal  any  thing  else  that  was  his  property. 

If,  on  the  trial  of  a  man  for  larceny,  the  jury  are  satisfied  that  he  took  any  of  the  prose* 
cutor's  goods,  there  then  being  a  criminal  intention,  or  there  having  been  a  criminal 
act  between  the  prisoner  and  the  prosecutor's  wife,  the  jury  ought  to  convict,  even 
though  the  goods  were  delivered  to  the  prisoner  by  the  prosecutor's  wife ;  but  if  the 
jury  should  think  that  the  prisoner  took  away  the  goods  merely  to  get  the  wife  away 
from  her  husband  as  a  friend  only,  and  without  any  reference  to  any  connection  be- 
tween the  prisoner  and  the  wife,  either  actual  or  intended,  they  ought  to  acquit. 

Larceny. — The  prisoners  were  charged  with  stealing  two  watches,  six 
handkerchiefs,  eleven  sovereigns,  seventeen  half-sovereigns,  six  crown 
pieces,  and  two  boxes,  the  propertjr  of  Heniy  Eltham. 

It  was  opened  by  Keating^  for  the  prosecution,  that  it  had  been  arranged 
between  the  prisoner  Taylor  and  the  wife  of  the  prosecutor,  that  they  were 
to  elope  toother  on  the  night  of  Saturday,  the  31st  of  October,  1840 ;  and 
that  tbe  prisoner  ToUett  was  to  take  them  away  to  Gloucester  in  his  cart, 
together  with  two  boxes  containing  the  property  of  the  husband  ;  and  that, 
about  midnight  on  Saturday,  the  31st  of  October,  the  prisoner  Taylor  came 
to  the  prosecutor's  house,  when  the  wife  delivered  to  him  the  boxes  con- 
tmning  the  property  mentioned  in  the  indictment,  which  he  put  into  Tollett's 
cart ;  out  that  the  prosecutor's  wife  did  not  elope,  because  the  prosecutor 
*1131  ^^^^^  ^^  prevented  her;  however,  instead  of  taking  the  ^property 
-I  to  Gloucester,  the  two  prisoners  went  with  it  to  Abingdon,  where  they 
were  found  with  it  on  the  morning  of  Monday,  the  2d  of  November. 

It  was  proved  by  the  prosecutor,  that,  on  his  going  to  bed,  at  about  10 
o'clock  on  the  niG^ht  of  me  31st  of  October,  the  boxes,  which  before  that 
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had  contained  his  wife's  clothes,  his  own  silk  handkerchief,  the  two  watches, 
and  about  4/.  in  money,  were  safe  in  his  bed-room,  and  that  he  went  to 
sleep ;  and  that  about  midnight  he  awoke  and  saw  his  wife  was  up  and 
dresised,  and  that  the  boxes  were  gone.  In  his  cross-examination  he  said, 
that  his  wife  and  himself  had  been  on  bad  terms,  and  that  she  had  threatened 
to  leave  him  and  go  to  service. 

Mrs.  Emily  Eltham  said,  "  I  am  the  wife  of  the  prosecutor;  I  know  both 
the  prisoners.  Before  the  30th  of  October  I  had  twice  met  the  prisoner, 
Taylor,  at  Mrs.  Hayward's,  in  Oxford  ;  I  do  not  know  that  it  is  a  house  of 
ill-fame ;  we  were  m  a  bed-room  together  both  times,  for  as  much  as  half 
an  hour  each  time ;  nothing  improper  passed  between  us  on  either  occasion ; 
I  went  to  tell  him  when  I  was  ready  to  go  away  with  him ;  it  was  arranged 
between  us  that  I  was  to  be  ready  by  eleven  o'clock,  on  Saturday  night,  the 
31st  of  October ;  the  boxes  and  money  were  to  be  ready ;  I  told  him  no 
amount ;  he  said  he  should  come  and  take  the  boxes  and  me  also ;  we  were 
to  go  to  Gloucester,  and  live  together  as  man  and  wife ;  Taylor  told  me  to 
bring  all  the  money  I  could ;  I  put  more  money  into  one  of  the  boxes,  it 
was  17/. ;  it  was  my  husband's  money.  On  the  night  of  Saturday,  the  31st 
of  October,  Taylor  came  at  twelve  o'clock ;  he  ask^  me  to  fetch  the  boxes, 
I  said  I  could  not ;  Taylor  fetched  them  out  of  the  room  in  which  my  hus- 
band was  asleep ;  I  was  dressed ;  I  had  not  gone  to  bed,  and  should  have 
then  gone  off  with  Taylor,  but  my  husband  awoke,  and  that  prevented  me. 
ToUett  had  told  me  that  Taylor  had  arranged  with  him  to  take  me  and  my 
things  to  Gloucester." 

*It  was  proved  by  Mr.  Reynolds,  the  landlord  of  the  Kind's  Head  r*||  a 
and  Bell  at  Abingdon,  that  the  prisoners,  whom  he  haa  known  >- 
before,  came  to  his  inn  in  a  cart  with  the  boxes,  at  half-past  six,  on  the 
morning  of  Sunday,  the  1st  of  November ;  that  they  stayed  there  till  Monday, 
when  the  prosecutor's  father  came  and  gave  them  into  the  custody  of  the 
police. 

It  was  proved  by  the  fitther  of  the  prosecutor,  that,  in  consequence  of 
information  given  by  the  wife  of  the  prosecutor,  he  followed  the  prisoners 
to  Abingdon,  and  found  them  with  the  boxes,  of  which  the  contents  were 
*^  all  right ;"  and  that  in  the  boxes  he  found  all  the  articles  mentioned  in 
the  indictment.  In  his  cross-examination  he  stated,  that  he  found  both  the 
boxes  locked,  and  that  he  unlocked  them  with  keys  given  to  him  by  the  wife 
of  the  prosecutor,  and  found  in  diem  (besides  the  articles  already  mentioned) 
a  Mantity  of  woman^s  wearing  ^)parel. 

It  was  also  proved,  that  die  prisoner  ToBett  was  seen  near  the  prose- 
evlor's  house  at  one  o'clodc,  on  the  morning  of  Sunday,  the  1st  of  No- 
"VMnbcv. 

The  1»ox«i  were  produced :  they  were  large,  heavy  boxes. 

CoLKRiDGE,  J. — d  tfaiidc  that  there  is  no  evidence  to  afiect  the  prisoner 
Tollett  as  a  principal. 

Carrington^  for  the  prisoner  Taylor. — Since  the  decision  of  the  case  of 
Akt  v.  Thlfiree  it  is  impossible  to  deny,  that,  if  a  married  woman  go  off  with 
an  adulterer,  and  the  guilty  parties,  at  the  time  of  the  elopement,  steal  the 
Money  and  plate  of  die  husband,  this  is  a  Isffoeny^in  the  adulterer;  although, 
MJDire  the  decision  of  that  case,  an  opinion  had  been  not  only  entertained 
but  acted  upon,  which  went  the  length  of  holding  that  a  person  who  took 
the  goods  of  the  husband  by  the  delivery  of  the  wife  would  not,  under  any 
iarcumstances,  be  guilty  of  larceny,  and  that  it  was  unmaterial  whether  the 
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*1151  P'^^^^^^^  ^^^  ^^  ^^®  ^^  *been  guilty  of  adultery  or  not.(a)  How- 
^  ever,  taking  the  case  of  Rex  v,  Tolfree  to  its  full  extent,  I  submit  that 
*1161  ^'^^  *^^  ^^  larceny  in  the  present  case,  as  it  is  distinctly  proved 
^  that  there  has  been  no  adultery  committed,  and  that  no  elopement 
erer  took  place.  In  the  case  of  Bex  y.  Tolfree  the  ground  of  the  decision, 
was,  that  die  wife  had  eloped,  and  had  committed  admteiy  with  the  prisoner. 
Even  admitting,  for  the  sake  of  argument,  that  it  would  be  a  larceny  for  a 
man  to  take  away  the  money  or  watches  of  a  husband  by  the  delivery  of  bis 
wife,  who  intended  to  elope  with  him,  there  is  no  evidence  that  the  prisoner 
knew  that  these  large  boxes  contained  either  watches  or  money ;  for,  the 
£3u:t  of  his  telling  the  prosecutor's  wife  to  ^^  bnng"  all  the  money  she  could, 
would  tend  rather  to  show  that  she  was  to  bring  it  with  her,  and  was  not  to 
put  it  in  these  boxes ;  and  if  the  prisoner  did  not  know  that  these  boxes 
contained  valuables,'  and  believed  that  they  contained  the  clothes  of  the 
prosecutor's  wife,  I  submit  that  he  should  be  acquitted ;  and  that  it  cannot 
be  a  larceny,  even  in  an  adulterer,  to  take  away  the  wearing  apparel  of  the 

(a)  In  the  case  of  Rex  ▼.  Tdfrei,  M.  C.  C.  843,  (British  C.  C.  vol.  2,)  the  prisoner, 
who  had  lodged  in  the  house  of  the  prosecutor,  took  away  the  pn>i<eci]tor's  wife,  together 
with  money  and  plate  of  the  prosecutor  to  the  value  of  150/.,  and  wearing  apparel  and 
goods  to  the  value  of  70/.  more:  with  this  property  the  prisoner  and  the  prosecutor's  wife 
proceeded  to  the  prisoner's  lodgings,  where  they  lived  together  (she  passing  as  his  wife) 
tin  he  was  apprehended. 

The  wife  of  the  prosecutor  was  called  as  a  witness  for  the  prisoner,  and  swore  that 
there  was  none  of  the  property  but  what  she  had  herself  taken  or  given  the  prisoner  to 
take. 

It  was  objected  on  the  part  of  the  prisoner,  1st,  that  this  was  no  larceny,  as  no  pre- 
vious adultery  was  shown;  and,  2d,  that,  even  if  a  previous  adultery  were  shown,  it 
would  be  no  larceny,  for  that  the  consent  of  the  wife  made  it  impossible  that  the  pri- 
soner could  be  guilty  of  felony  in  a  joint  taking  with  her.  But  the  twelve  judges  held, 
**ihat  this  was  larceny;  for,  though  the  wife  consented,  it  must  be  considered  that  it  was 
done  invito  domino,** 

This  case  appears  to  overrule  the  caseof  Anr  v.  C/arA;,  tried  at  the  Old  Bailey,  January 
Sessions,  1818,  before  Mr.  Justice  Park  and  Mr.  Justice  Abbott,  which  will  be  found  in 
the  session  paper  of  that  date,  p.  65,  and  referred  to  R.  dc  R.  C.  C.  376,  n.  (a),  (British  C. 
C.vol.  1.) 

Before  the  decision  of  the  case  of  Rtx  v.  Tolfret^  it  had  been  supposed  that  the  taking 
away  a  person's  goods  by  the  delivery  of  his  wife,  was  not  in  any  case  a  larceny,  and 
was  a  civil  trespass  only;  but  in  no  one  of  the  authorities  on  that  subject,  except  the  case 
of  Rtx  V.  Clarkf  is  it  at  all  suggested  that  the  wife  left  her  husband  to  live  in  adultery 
with  the  defendant 

In  Fitz.  N.  B.  121,  K^  it  is  said,  "If  a  man  sueth  in  the  spiritual  court  for  taking  and 
detaining  from  him  bis  wife,  lawfully  married  unto  him,  if  the  other  sue  a  prohibition  for 
ihe  same»  he  shall  have  a  consultation,  forasmuch  as  for  restitution  of  his  wife  only 
he  sued,  dec;  and  yet  he  may  have  an  action  at  the  common  law  de  vxore  abdurta  cum 
boma  viri,  or  an  action  of  trespass  for  taking  the  wife,  as  it  seemeth."  In  Lilly's  Entries, 
p.  441,  is  a  declaration  in  trefpau  of  E.  T.  33  Car.  2,  in  a  case  of  Palmer,  Etg,,  v.  Trevor, 
E*q^  for  taking  away  the  plaintiff's  wife  with  his  goods.  There  are  several  instances 
of  actions  on  the  etue  for  harbouring  the  plaintiff's  wife;  and  Mr.  Chitty,  in  his  Treatise 
on  Pleading,  vol.  2,  p.  642,  n.  (a), after  observing  that  a  declaration  for  crim.  con.  may  be 
properly  framed  m  ra«f,  goes  on  to  add,  **  When  it  may  be  doubtful  whether  the  criminal 
conversation  can  be  proved,  and  the  defendant  has  been  guilty  of  enticing  away  or  har- 
bouring the  wife,  it  may  be  advisable  to  add  counts  for  such  injuries,  and  which  may 
be  framed  as  in  the  precedent  in  Willes,  678— 580." 

That  precedent  is  in  the  case  of  Wintmore  v.  Oreenbank,  which  was  an  action  on  the 
ease,  for  persuading  and  procuring  the  plaintiff's  wife  to  continue  absent  from  him,  pv 
quod  rontortivm  anHtit,  in  which  the  plaintiff  recovered  3000/.  damages.  There  were  also 
counts  for  harbouring  and  secreting  the  wife  of  the  plaintiff.  The  case  of  Phifp  v.  Squire, 
1  Pea  N.  P.  C.  82,  and  Verthon  v.  Carturight,  2  Esp.  N.  P.  C.  480,  were  both  actions  on 
the  eate,  for  harbouring  the  plaintiff's  wife ;  and  in  the  former  Lord  Kenyon  held,  that 
no  action  lay  against  the  defendant  if  he  received  the  wife  on  a  repreeentation  by  her  that 
her  husband  bad  ill-used  and  turned  her  out  of  doors;  and  his  lordship  said,  "It  is  cf  no 
ennseqoence  whether  the  wife's  representation  was  true  or  false." 
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woman  with  whom  he  elopes,  for  her  to  wear  after  the  elopement  nas  taken 
place ;  for,  if  that  were  so,  every  defendant  in  every  crim.  con.  case  that 
ever  was  tried  might  have  been  tried  for  larceny  in  stealing  the  clothes  of 
the  woman  with  whom  he  eloped,  more  especially  if,  at  the  time  she  eloper! 
with  her  seducer,  she  carried  away  in  the  carriage  more  clothes  than  sb»» 
was  actually  wearing  at  the  time ;  and  yet  no  such  indictment  for  stealing 
the  clothes  of  a  married  woman  under  such  circumstances  was  ever  prefer- 
red, which  it,  no  doubt,  *would  have  been,  if  the  taking  of  wearing  r^iiry 
apparel,  under  such  circumstances,  was  a  larceny.  If,  therefore,  the  ^ 
prisoner  was  not  aware  that  the  boxes  contained  more  than  the  wearing  ap- 
parel of  the  wife,  I  submit  that  the  prisoner  was  not  guilty  of  larceny  in 
taking  them  away  in  the  manner  that  has  been  proved.  The  keys  of  the 
boxes  remained  with  the  wife ;  and  there  is  not  the  slightest  evidence  from 
which  it  can  be  inferred  that  the  prisoner  ever  attempted  to  break  bulk,  or 
in  any  way  to  convert  any  of  the  articles  to  his  own  use ;  and  the  whole  of 
the  evidence  goes  to  show  that  he  merely  kept  the  boxes  and  their  contents 
for  the  wife  of  the  prosecutor.  If  the  prisoner  had  these  boxes  and  their 
contents  by  the  delivery  of  the  wife,  without  any  uiew  to  any  adultery  either 
committed  or  intended,  it  cannot  be  for  a  moment  suggested  that  this  is  a 
larceny.  Now,  there  is  no  evidence  of  any  adultery  actually  comAiitted,  and 
no  evidence  of  any  adultery  being  even  intended,  except  that  of  the  wife, 
who,  as  far  as  the  adulterous  intention,  (which  is  all  she  deposes  to,)  was  an 
accomplice,  and  as  such  would  require  confirmation. 

Coleridge,  J.,  (in  summing  up.) — There  is  no  doubt  that  the  property 
found  in  the  possession  of  the  prisoner  at  Abingdon  was  the  property  of  the 
prosecutor  Henry  Eltham,  and  that  it  was  taken  from  his  house  on  the  night 
of  Saturday,  the  31st  of  October,  and  that  it  was  found  at  Abingdon  in  the 
same  state  in  which  it  was  taken  ;  and  it  seems  also  to  be  clear,  that  neither 
of  the  prisoners  was  in  possession  of  the  keys  which  unlocked  the  boxes. 
With  respect  to  the  prisoner  ToUett,  I  think  that  the  evidence  is  insufficient 
to  affect  him  as  a  principal.  The  evidence  as  it  affects  the  other  prisoner 
is  therefore  that  which  you  will  principally  have  to  attend  to.  It  is  proved 
by  the  prosecutor,  that  he  and  his  wife  had  been  upon  bad  terms,  and  that 
she  had  threatened  to  leave  him  and  go  to  service ;  and  the  wife  herself 
says,  that  she  twice  met  the  prisoner  Taylor  at  Mrs.  Hay  ward's,  which  she 
does  not  •know  to  be  a  house  of  ill-fame,  and  there  arranged  with  the   r«  j|o 

f)risoner  Taylor  that  she  should  elope  with  him,  and  that  they  should  ^ 
ive  at  Gloucester  as  man  and  wife.  She  says,  that  on  these  t^^o  occasions 
she  was  with  the  prisoner  in  a  bed-room  for  half  an  hour  each  time,  but  that 
nothing  improper  passed  between  them;  she  also  says,  that  the  prisoner 
Taylor  desired  her  to  bring  all  the  money  she  could,  and  that  she  was  to  get 
the  money  and  the  boxes  ready  on  the  Saturday  night,  and  he  would  come 
for  them  and  take  her  away  with  him  also.  She  further  states,  that  she  sat  up 
afler  her  husband  had  gone  to  bed,  in  expectation  of  his  coming ;  that  he  did 
come,  and  that  she  took  him  into  the  room  in  which  her  husband  was  asleep, 
and  that  he  took  the  boxes  away  in  the  cart  of  the  other  prisoner,  ToUett, 
and  that  if  her  husband  had  remained  asleep  she  would  have  gone  off  with 
the  prisoner  Taylor ;  but  as  her  husband  awoke  she  was  obliged  to  stay, 
and  she  gave  information  which  led  to  the  apprehension  of  the  prisoners  at 
Abingdon.  Now,  by  law  there  is  such  a  unity  of  interest  between  husband 
and  wife,  that  ordinarily  the  wife  cannot  steal  the  goods  of  the  husband,  nor 
can  an  indifferent  person  steal  the  goods  of  the  husband  by  the  delivery  of 
them  by  the  wife.     If,  therefore,  the  prisoner  Taylor  had  been  an  indmer* 
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ent  person,  and  the  wife  of  the  prosecutor  had  delivered  this  money  and 
these  gooils  to  him  to  convert  to  hb  ovfn  use,  that  would  in  point  of  law 
have  been  no  larceny.     But  if  the  person  to  whom  the  goods  are  delivered 
by  the  wife  be  an  adulterer,  it  is  otherwise,  and  an  adulteier  can  be  properly 
convicted  of  stealing  the  husband's  goods,  though  they  be  delivei;ed  to  him 
by  the  wife.     On  this  evidence,  it  does  not  appear  that  the  criminal  purpose 
had  been  carried  into  effect ;  but  if  that  criminal  purpose  had  not  been  com- 
pleted, and  these  goods  were  removed  by  the  wife  and  the  prisoner  Taylor 
with  an  intent  that  she  should  elope  with  him  and  live  in  adultery  with  him, 
I  shall  direct  you  in  point  of  law  that  the  taking  of  them  was  a  larceny. 
•1 1Q1   ^^'  ^^^^^^'^'^^^^  ^^  said,  that  it  *the  wife  eloped  with  an  adulterer,  it 
-'    would  be  no  larceny  in  the  adulterer  to  assist  in  carrying  away  hei 
clothes.     I  do  not  agree  with  him,  for  I  think  that  if  she  elopes  with  an 
adulterer,  who  takes  her  clothes  with  them,  it  is  larceny  to  steal  her  clothes, 
which  are  her  husband's  property,  just  as  much  as  it  would  be  a  larceny  to 
steal  her  husband's  wearing  apparel,  or  any  thing  else  that  was  his  pro- 
peity.(a)     However,  the  evidence  in  this  case  goes  further  than  that ;  for  it 
is  proved  that  the  prisoner  told  her  to  bring  with  her  all  the  money  that  she 
could,  and  a  sum  of  money  is  contained  in  one  of  the  boxes.     Mr.  Carring" 
ton  also  contends,  that,  except  on  the  evidence  of  the  wife,  there  is  no  proof 
that  the  prisoner  Taylor  was  any  thing  more  than  a  friend ;  and  if  there  was 
a  larceny  in  the  stealing  of  these  goods,  the  wife  is  an  accomplice,  and 
requires  confirmation.     Taking  that  to  be  so,  we  find  that  she  is  confirmed 
as  to  all  the  main  facts  of  the  case ;  and  she  certainly  appears  to  have  no 
motive  to  blacken  her  own  character ;  and  it  seems  reasonable,  therefore,  to 
believe  her  as  to  the  criminal  intention  on  her  part.     Mr.  Carringtxm  also 
says,  that  the  conduct  of  the  two  prisoners  was  not  that  of  thieves,  as  they 
stayed  at  Abingdon,  where  they  were  known ;  and  that  certainly  ought  to 
weigh  in  favour  of  the  prisoners.     It  is  also  said,  that  they  did  not  break 
bulk  ;  but  I  think  that  that  does  not  amount  to  much,  because,  if  the  scheme 
was  for  the  wife  of  the  prosecutor  to  live  with  the  prisoner  Taylor  at  Glou- 
cester, there  would  be  no  object  in  opening  the  boxes  at  Abingdon.     It  is 
further  said,  that  Taylor  did  not  know  what  was  in  the  boxes ;  however,  if 
a  man  take  away  any  property  at  all  belonging  to  another,  having  arranged 
to  elope  with  the  wife  of  that  other,  and  havmg  told  the  wife  to  bring  all 
•1201   ^^  money  she  could,  it  will  be  *for  you  to  say  whether  he  did  not 
'   intend  to  steal  the  property  thus  taken  away,  though  he  might  not  at 
the  time  of  the  taking  know  exactly  of  what  the  property  consisted.     If  you 
are  satisfied  that  the  prisoner  Taylor  took  any  of  the  husband's  property, 
there  then  being  a  criminal  intention,  or  there  having  been  a  criminal  act 
between  that  prisoner  and  the  wife,  it  is  a  larceny,  and  you  ought  to  find  the 
prisoner  guilty ;  but  if  you  think  that  the  prisoner  took  away  the  boxes 
merely  to  get  the  wife  away  as  a  friend  only,  and  without  any  reference  to 
any  criminal  connection  between  the  prisoner  and  the  wife,  either  actual  or 
intended,  you  ought  to  acquit  him. 

The  juiy  found  the  prisoner  Taylor,  Guilty ;  and  the  prisoner  Tollett, 
Not  guilty. 
KeaHngj  for  the  prosecution. 
Carrington,  for  the  prisoners. 

(a)  In  the  case  of  Came  v.  Brire,  Law  Jour.  Exch.  vol.  10,  p.  28,  and  7  M.  &  W.  183,  it 
was  held,  that  w^arinfl:  apparel  bought  by  the  wife,  out  of  an  income  settled  in  the 
hands  of  trustees  to  her  sole  and  separate  use,  might  be  taken  in  execution  for  a  debt  of 
her  husband,  under  an  execution  sued  out  against  him. 
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{Croum  Side.) 

BETOBE  MR.   JUSTICE  COLEBIIMB, 


REGINA  V.  ANDREWS. 

An  indictment  for  housebreaking,  aAer  charging  the  breaking  and  entering  in  the  nsual 
form,  charged  that  the  prisoner  **  forty-two  pieces  of  the  current  gold  coin  of  this  realm, 
called  sovereigns,  of  the  value  of  42/.,  in  the  same  dwelling-house  then  and  there  being 
found,  then  and  there  feloniouely  did  eteal  and  carry  away"  dec. : — Held^  good,  and  that  the 
words  **  then  and  there**  in  the  last  allegation  were  sufficient,  without  the  words  "  in 
the  same  dwelling-house"  being  added  to  them. 

Housebreaking. — The  indictment,  after  charging  the  breaking  and  enter- 
ing the  house  in  the  usual  form,  charged  that  the  pnsoner  ^^  forty-two  pieces 
of  the  current  gold  coin  of  the  realm,  called  sovereigns,  of  th£  value  of  42i.^ 
in  the  same  dwelling-house  then  and  there  being  founds  then  and  there  felo- 
niously did  steal,  take»  and  carry  away,"  &c. 

Greaves f  for  the  prisoner. — I  submit  that  the  indictment  is  bad,  as  it  does 
not  sufficiently  aver  the  stealing  to  have  been  in  the  dwelling-house.  The 
words  ^^  then  and  there"  merely  amount  to  the  same  as  the  words  "  to  wit,  on 
the  day  and  year  aforesaid,  in  me  parish  aforesaid,  in  the  county  aforesaid ;" 
and  the  present  indictment  ought  to  have  run,  ''  then  and  there,  in  the  same 
dwelling-house^  feloniously  did  steal,  take,  and  carry  away,"  &c.  In  the  case 
of  Regina  v.  Smithy  2  M.  &  Rob.  115,  which  was  tried  at  Liverpool  before 
Mr.  Justice  Patteson,  the  indictment  charged  that  the  prisoner  broke  into 
a  shop,  and  two  saws,  ^'  of  the  goods  and  chattels  of  the  said  J.  S.,  in  the 
shtqi  then  and  there  being  found,  feloniously  did  steal,  take,  and  carry  away," 
jbc.  It  was  objected  by  Dr.  Brovm  for  the  prisoner,  that  the  prisoner  could 
otnly  be  convicted  of  simple  larceny,  as  the  indictment  did  not  distincdy 
aver  the  goods  *to  have  been  stolen  m  the  shop.  Mr.  Justice  Pat-  r^^oo 
TSSON  allowed  the  objection.  The  words  of  the  15th  section  of  the  *- 
Stat.  7  &  8  Geo.  4,  c.  29,  as  to  breaking  into  shops,  being  precisely  the  same 
as  those  of  the  12th  section,  relative  to  housebreaking. 

Coleridge,  J. — I  had  occasion  to  mention  that  case  to  my  brother  Pat- 
TKSON,  and  he  seemed  to  think  the  decision  was  mcorrect  I  think  the  pre- 
sent indictment  is  sufficient(a) 

The  prisoner  was  acquitted  on  the  merits. 

F>  V.  Leay  for  the  prosecution. 

Greaves  J  for  the  pnsoner. 

(a)  See  me  case  of  JUf.  y.  Pa^  9  C.  it  T.  766,  (38  E.  G.  L.  B.  ZtSL) 
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{CwUSide.) 

BEFORE  BfR.   JUSTICE  COLERID6F. 


DOE  on  the  Demise  of  MARY  SALT,  the  Administratrix  of  THOMAS 

SALT,  V.  CARR. 

A  person  devised  real  property  to  his  widow  for  life,  and  after  her  death  to  his  children 
equally,  with  a  power  to  the  widow  to  mortgage  or  sell,  in  case  "  the  fund**  arising 
from^the  real  and  personal  estate  of  the  testator  was  not  sufficient  for  the  maintenance 
of  the  widow.  The  widow  executed  a  mortgage  of  the  property  for  30/.  to  her  son  T., 
and  it  was  proved  that,  four  years  before  the  mortgage,  T.  advanced  his  mother  a  sum 
less  than  U.  to  pay  a  poor's  rate  that  she  was  unable  to  pay.  The  subscribing  witness 
to  the  mortgage-deed  had  acted  as  attorney  both  of  the  widow  and  T.  respecting  it : — 
HmU,  that,  on  the  trial  of  an  ejectment  by  the  administratrix  of  T.  to  recover  the  pro- 
perty under  the  mortgage-deed,  the  subscribing  witness  might  be  cross-examined  to 
show  that  the  sum  of  30^  mentioned  in  the  mortgage-deed,  and  in  the  receipt  at  the 
back  of  it,  was  never  in  fact  advaoced. 

IfrU,  also,  that  it  was  for  the  jury  to  say,  whether  the  widow  was  in  such  circumstances 
as  to  come  within  the  terms  of  the  power,  and  had  had  the  money  really  advanced  to 
her,  or  whether  the  mortgage  was  a  device  to  get  an  advantage  to  one  of  the  sons,  the 
widow  not  being  in  circumstances  to  require  the  advance,  and  in  fact  never  having 
received  the  money;  and  that  in  the  former  case  the  power  would  be  well  execute^ 
and  in  the  latter  not 

Ejectment  to  recover  a  cottage  and  garden,  situate  at  the  parish  of  Dil- 
borne. 

It  appeared  that  John  Salt,  being  seised  in  fee  of  the  cottage  and  garden, 
died,  leaving  a  ^dow  and  ten  children  him  surviving,  and  by  his  will,  duly 
executed,  devised  the  cottage  and  garden  to  his  wife  Ann  Salt  for  life,  and 
at  her  death  equally  among  his  children :  but  by  his  will  he  gave  his  widow 
power  to  sell  or  mortgage  the  proper^,  which  power  was  in  the  following 
terms : — ^^  And  if  the  mnd  arising  irom  my  real  and  personal  estate  is  not 
sufficient  for  the  maintenance  of  my  loving  wife,  then  I  give  her  liberty  to 
sell  or  mortgage  aU  or  any  part  of  my  real  or  personal  estate  of  what  natuie 
or  kind  soever." 

It  further  appeared,  that  John  Salt  died  in  the  year  1820,  and  that  in  the 
*ld41  y^^^  l^^  his  widow  executed  a  ^mortgage  for  1000  years  for  30/. 
^  to  her  son  Thomas  Salt ;  and  in  the  mortgage-deed  it  was  recited, 
that  the  mortgage  was  given  in  consideration  of  307.,  and  there  was  a  receipt 
far  the  sum  of  30/.  endorsed  on  the  deed.  It  further  appeared,  that  both 
the  widow  of  John  Salt  and  her  son  Th<»nas  Salt  were  dead,  and  the  presenl^ 
eiecstment  was  brought  by  the  lessor  of  the  plaintiff,  as  the  administratrix  of 
Thomas  Salt,  to  recover  possession  of  the  property  under  the  mortgage- 
deed. 

It  was  proved,  on  the  part  of  the  lessor  of  the  plaintiff,  that,  in  the  year 
1824,  Ann  Salt,  the  widow,  was  in  indigent  circumstances,  and  had  asked 
pecuniary  assistance  irom  her  son  Thomas,  the  mortgagee,  she  being  unable 
to  pay  her  poor's  rate ;  and  that  her  son  Thomas,  aider  at  first  declining  to 
assist  her,  unless  she  would  give  him  a  security  on  the  land,  advanced  her 
a  sum  less  than  twenty  shillings. 

To  prove  the  execution  of  the  mortgage-deed  by  Ann  Salt,  Mr.  Bla^, 
the  attesting  witness,  was  called.    He  stated  that  he  had  acted  as  the  sofi- 

VOL  xu.  10  G 


74  Dor  dem.  Salt  v.  Carr.  O.  C.  1841.  [12-^ 

citor  of  both  Thomas  Salt  and  his  mother,  in  the  matters  relating  to  this 
mortgage. 

It  was  proposed  by  Corbetiy  for  the  defendant,  to  show,  by  the  cross-ex- 
amination of  Mr.  Blagg,  that  no  money  was  in  fact  advanced  at  the  time  of 
the  execution  of  the  mortgage-deed. 

Whatelyy  for  the  lessor  of  the  plaintiff. — I  submit  that  Mr.  Blagg  cannot 
be  examined  as  to  this :  first,  on  the  ground  that  Mr.  Blagg  having  acted  as 
the  attorney  of  Thomas  Salt,  he  cannot  be  allowed  to  give  evidence  of  what 
passed  between  himself  and  his  client,  to  destroy  the  validity  of  the  mort- 
gage that  he  had  prepared  for  his  client ;  and,  secondly,  on  tne  ground  that 
parol  evidence  cannot  be  received  to  contradict  the  recitals  in  the  mortgage- 
deed,  and  the  receipt  on  the  back  of  it,  as  to  the  advance  of  30/.  by  Tho- 
mas Salt. 

*CarbeUy  for  the  defendant. — I  submit,  that  as  Mr.  Blagg  was  the  r«io5 
attesting  witness,  he  is  the  proper  person  to  be  asked  as  to  what  ^ 
passed  at  the  execution  of  the  deed.  I  submit  also,  that  the  defendant  is 
entitled  to  the  benefit  of  this  evidence,  as  this  is  not  an  examination  as  to 
any  confidential  communication  between  Mr.  Blagg  and  his  client,  but  an 
examination  to  ascertain  the  circumstances  attending  the  execution  of  a  deed. 
With  respect  to  the  second  point,  I  submit,  that  as  the  defendant  is  no  party 
to  the  deed,  and  claims  adversely  to  it,  he  is  not  concluded  by  any  recitad 
contained  in  it,  and  that  he  is  at  Uberty  to  show  by  the  parol  evidence  of 
the  subscribing  witness,  that  the  consideration  is  not  correctly  stated  in  the 
deed,  and  also  to  show  in  like  manner  what  the  consideration  really  was. 

Coleridge,  J. — I  think  that  Mr.  Corbett  is  entitled  to  go  into  the  examina- 
tion he  has  proposed,  and  that  the  objection  cannot  be  supported  on  either  of 
the  grounds  put  by  the  learned  counsel  for  the  lessor  of  the  plaintiff.(a) 

The  questions  were  put,  and  Mr.  Blagg  stated  that  no  money  was  ad- 
vanced by  Thomas  Salt  at  the  time  the  mortgage-deed  was  executed ;  and 
that  he  had  pointed  out  to  Mrs.  Salt  the  advantage  she  was  giving  to  her  son 
•Thomas,  by  granting  this  mortgage  when  the  money  had  not  been  r«i  nfi 
actually  advanced ;  when  Mrs.  Salt  replied,  that  she  could  trust  her  *- 
son  Thomas,  and  that  it  had  been  arranged  that  he  should  keep  an  account 
of  moneys  advanced  by  him  to  her  from  time  to  time,  and  that  she  should 
give  vouchers.  It  was  further  stated  by  Mr.  Blagg,  that  the  sum  of  301.  was 
mentioned,  not  with  reference  to  any  sum  of  money  actually  advanced,  but 
as  the  estimated  value  of  the  cottage  and  garden. 

No  evidence  was  given  of  any  payment  or  advance  made  by  Thomas  Salt 
to  or  on  behalf  of  his  mother,  except  the  sum  before  mentioned,  which  was 
advanced  in  the  year  1824. 

Corbetty  for  the  defendant. — I  submit  that  the  evidence  given  on  the  part 
of  the  plaintiff  does  not  show  the  execution  of  a  valid  ruortgage,  under  the 
power  given  to  Ann  Salt  by  the  will  of  John  Salt.  A  mortgage  by  Ann 
Salt  cannot  be  valid,  unless  the  power  has  been  strictly  pursued.  It  has  not 
been  sufficiently  shown  either  that  Ann  Salt  was,  at  the  time  of  the  execution 

(a)  In  the  case  of  Call,  Bart.,  v.  Dunning,  4  Ea.  53,  the  plaintiff  proposed  to  prove  the 
execution  of  a  bond,  by  putting  in  the  defendant's  answer  to  a  bill  of  discovery,  on  which 
the  defendant  admitted  the  execution  of  the  bond;  but  it  was  held  that  the  proof  was  not 
sufficient  without  calling  the  subscribing  witness;  and  Mr.  Justice  Le  Blanc  said,  **  A 
fact  may  be  known  to  the  subscribing  witness  not  within  the  knowledge  or  recollection 
of  the  obligor,  and  he  ii  entitled  to  avail  kimtelf  of  all  the  knowledge  of  the  suhicribing  witneu 
relative  to  the  /ratuarfton."  In  the  case  of  Cronk  v.  Frith,  0  C.  &'P.  197,  (38  E.  C.  L.  R. 
76.')  it  was  held,  that,  to  prove  the  execution  of  a  bond,  it  was  necessary  to  call  the  sub- 
scribing witness,  though  he  had  become  blind;  Lord  Abinger  observing  that  '*  he  mighty 
from  his  recollection  of  the  transaction,  give  most  important  evidence  respecting  iu" 
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of  the  mortgage,  in  a  state  to  avail  herself  of  this  power,  or  that  the  sum 
stated  by  the  mortgage-deed  to  hare  been  advanced  has  ever  been  so.  I 
submit,  that,  under  this  will,  Ann  Salt  had  no  power  to  give  one  child  the 
advantage  of  a  mortgage  security,  either  for  a  sum  not  really  advanced,  or 
advanced  under  circumstances  and  for  purposes  not  authorized  by  the  power; 
and  this  mortgage,  if  granted  by  her  for  any  other  purpose,  would  be  a  legal 
fraud  upon  the  other  children,  who  were  entitled  to  an  equal  division  of  the 
property  on  the  death  of  the  mother,  or  at  aU  events  to  such  part  of  it  as  had 
not  been  mortgaged  or  sold  by  a  due  execution  of  the  power. 

Coleridge,  J.,  (in  summing  up.)— You  will  say  whether  you  are  satisfied 
that  Ann  Salt  was  in  want  of  necessary  support,  (as  contemplated  by  the 
«,_1  wiU  of  her  husband,)  *when  she  executed  this  mortgage-deed,  and 
^  that  advances  of  money  had  been  made  by  her  son  Thomas  for  her 
support ;  for,  if  so,  you  ought  to  find  for  the  plaintiff;  but  if  you  should 
think  that  this  was  an  endeavour  on  her  part  to  aflbrd  her  son  Thomas  an 
un&ir  advantage,  either  by  giving  him  this  mortgajge  at  a  time  when  she 
was  not  in  a  situation  to  require  advances  from  him,  or  by  giving  him  a 
mortgage  to  secure  money  which  he  had  in  feet  not  advancea  to  her,  you 
then  ought  to  find  for  the  defendant. 

Verdict  for  the  defendant. 

Wkaieley  and  F.  V,  Lee^  for  the  plaintiff. 

Cofbdtj  for  the  defendant. 


FORMAN  V.  DAWES  and  PARTRffiGE. 

On  the  trial  of  an  action  agaiuftt  officers  of  a  court  of  requests,  the  nisi  prius  record  con- 
tained only  a  plea  of  not  guilty,  without  the  words  **by  statute''  being  added.  The  de- 
fendant's counsel  wished  to  amend,  by  adding  the  words  **by  statute"  to  the  nisi  prius 
record.  The  judge  would  not  allow  the  amendment,  as  it  could  not  be  shown  that  the 
words  **  by  stitute"  were  on  the  defendant's  plea;  but  Mm6/e,  that,  if  it  could  have  been 
shown  that  the  words  **  by  statute"  had  been  in  the  issue  delivered  by  the  plaintiff's 
attorney,  the  judge  would  have  allowed  the  amendment 

A.  brought  an  action  of  trespass  against  B.,  for  taking  two  tables  and  a  chair.  B.  pleaded 
not  guilty,  and  no  other  plea.  It  was  proved  that  B.  took  two  chairs  and  a  table  in  the 
house  of  D.,  but  none  of  the  witnesses  knew  A. ;  and  there  was  no  evidence  of  any 
kind  to  connect  A.  with  the  goods  taken  in  D.'s  house: — Htld^  that,  to  entitle  the  plain- 
tiff to  recover  on  these  pleadings,  there  must  be  some  evidence  to  connect  the  plaintiff 
with  the  goods  taken ;  and  that,  if  there  was  no  such  evidence,  the  defendant  would  be 
entitled  to  a  verdict  on  his  plea  of  not  guilty. 

If  the  counsel  for  a  parly  rely  on  an  act  of  parliament,  and  cite  it  as  an  act  to  be  judi- 
cially noticed,  the  opposite  party  has  no  right  to  insist  that  the  counsel  citing  it  should 
produce  a  copy  of  it  printea  by  the  queen's  printer. 

The  witness,  who  served  a  notice  of  action,  did  not  know  the  handwriting  of  the  plaintiff, 
whose  signature  the  notice  purported  to  bear;  and  no  evidence  was  given  of  the  plain- 
tiff's handwriting: — Heldf  sufficient  without  such  proof^  as  it  was  enough  that  the  notice 
should  have  been  served  on  the  plaintiff's  behalf. 

Trespass  for  taldng  two  chairs  and  a  table.  Plea,  Not  guilty. 
«IAoi  As  soon  as  the  pleadings  were  opened,  it  was  suggested  *by  TaU 
-I  fourd^  Sent.,  for  the  defendants,  that  the  plea  of  the  defendants  was 
"  by  statute,"  as  the  defendants  were  officers  of  the  Wolverhampton  Court 
of  Requests,  and  meant  to  justify  under  the  stat.  48  Geo.  3,  c.  ex.,  (loc.  and 
pers.)  However,  on  the  nisi  prius  record  being  referred  to,  the  words  ^^  by 
statute"  were  not  to  be  found. 

Talfourd^  Serjt,  asked  for  leave  to  amend,  by  adding  the  words  ^^by 
statute"  on  the  nisi  prius  record. 

Coleridge,  J. — How  am  I  sure  that  the  words  were  on  your  plea?  Have 
you  the  issue  which  was  delivered  hy  the  agent  for  the  plaintiff's  attorney? 
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Tal^aurdy  Serjt. — It  is  not  here,  but  we  have  the  close  copy  of  the  plea, 
in  which  the  words  ^^  by  statute"  appear. 

Coleridge,  J. — ^I  cannot  amena,  unless  you  can  show  that  the  wonls 
*^  by  statute"  were  on  your  plea.  But  if  they  were,  and  are  omitted  on  the 
ai»  prius  record,  you  must  apply  for  a  new  trial,  and  that  will  no  doubt  be 
granted ;  and  the  person  by  whose  defiudt  the  omission  was  made,  will 
probably  have  to  pay  all  the  costs. 

No  amendment  was  made. 

It  was  opened  by  Ludlow^  Serjt.,  for  the  plaintiff,  that  the  goods  in  ques- 
tion, which  consisted  of  two  chairs  and  a  table,  were  taken  by  the  defend- 
ants in  the  house  of  a  person  named  Dumelow,  who  was  the  brother-in-law 
of  the  plaintiff;  the  articles  in  question  having  been,  with  other  goods, 
bought  by  the  plaintiff,  when  they  had  been  taken  by  the  sheriff  of  StsmTord- 
shire  under  an  execution  against  Mr.  Dumelow. 

The  taking  of  the  goods  by  the  defendants  was  proved  ;  and  a  sheriff's 
officer  named  Perkes  proved  &at  he  had  previously  taken  those  goods,  with 
others,  under  an  ^execution  against  Mr.  Dumelow,  and  that  these  {-•ioq 
articles,  with  the  other  goods  taken,  were  valued  by  him  at  82/.,  ^ 
which  sum  was  paid  for  them  by  Mr,  Dumelow,  who  stated  at  the  time 
that  the  goods  were  bought  by  his  brother-in-law,  the  present  plaintiff:  this 
witness  further  stated,  that  he  never  saw  the  plaintiff  on  the  subject,  and 
did  not  know  him ;  but  that  Mr.  Dumelow  went  from  home  and  returned 
with  the  82/. 

Coleridge,  J. — What  evidence  is  there  that  these  goods  are  the  plain- 
tiff's, or  even  that  any  such  person  is  in  existence  ? 

LudloWy  Serjt. — There  is  no  denial  of  the  propeily. 

Coleridge,  J. — I  think  you  must  give  some  evidence  to  connect  the 
plaintiff  with  this  property.  It  is  taken  at  the  house  of  Mr.  Dumelow,  and 
the  mere  proof  of  the  taking  of  two  chairs  and  a  table  at  Mr.  Dumelow's 
is  not  of  itself  enough  to  give  the  present  plaintiff  a  right  of  action,  evea 
OB  the  plea  of  the  general  issue. 

LudloWy  Serjt.— 3  will  call  Mr.  Dumelow. 

Mr.  Dumelow  was  called. — He  stated  that  the  plaintiff  was  a  hop-mer- 
ehant  at  Derby ;  that  he  had  himself  married  the  plaintiff's  sister,  and  that 
he,  being  in  embarrassed  circumstances,  and  having,  his  goods  (including 
the  articles  in  question)  seized  by  Perkes,  the  sheriff's  officer,  under  an 
execution,  had  applied  to  the  phdntiff  for  assistance,  and  the  plaintiff  had 
bought  the  goods  at  the  sum  of  82/.  for  his  sister  and  her  children  to  have 
the  use  of  them. 

Thlfourdj  Serjt.,  objected  diat  the  defendants  were  entitled  to  notice  of 
action  under  the  52d  section  of  the  Wolveihampton  Court  of  Requests' 
Act,  (48  Geo.  3,  c.  ex.,  loc.  and  pers.,)  under  which  he  should  prove  that 
they  had  acted. 

*Bushyy  for  the  plaintiff. — ^The  learned  Serjeant  has  no  right  r^t^A 
to  refer  your  lordship  to  any  copy  of  the  act,  except  one  printed   '- 
by  the  queen's  printer.     The  copy  that  he  has  referred  to  is  not  so ;  it  is  a 
privately  printed  copy. 

TcUfourdy  Serjt. — ^By  the  63d  section  of  the  act,  it  is  enacted,  "  That  this 
act  shall  be  deemed  and  taken  to  be  a  public  act,  and  shall  be  judicially 
taken  notice  of  as  such  by  all  judges,  justices,  and  others,  without  being 
specially  pleaded." 

Coleridge,  J. — ^If  'counsel  tells  me  that  there  is  such  an  act,  which  is  to 
be  deemed  a  public  act,  I  cannot  call  on  him  to  produce  a  copy  of  it  printed 
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by  the  queen's  printer,  (a)  With  respect  to  those  acts  of  parliament  which 
declare  that  copies,  purporting  to  be  printed  by  the  queen's  printer,  may  be 
given  in  evidence,  it  is  difl^nt. 

Evidence  was  given,  that  a  ftotioe  of  action  was  served  on  each  of  the 
defendants,  and  that  ^  notices  purported  to  be  signed  by  the  plaiiitiff ;  but 
the  witness  who  served  them  stated  that  he  tec^ved  them  from  Mrs.  Duioe- 
low,  and  that  he  did  not  know  the  plaintiff's  handwritinjg. 

Talfimrdj  Serjt — ^How  does  it  «{qpear  that  the  notice  came  from  the 
plaintiff? 

Coleridge,  J.— I  think  it  is  -enough^  if  it  is  a  notice  served  on  his  behalf. 

Talfeiwrdy  Serjt,  addnessed  the  tuiy  for  the  defendants,  and  argued,  that 
&e  goods  really  bdonged  to  Mr.  Dumdk>w,  and  that  his  brother-m-law  had 
*1311   ^^^^7  advanced  him  the  money  to  pay  out  the  execution. 

•I  ^Coleridge,  J.,  (in  summing  up.)-— It  has  been  suggested  by  Mr. 
Serjt.  Ludlow y  on  the  part  of  the  phuntifl,  that  as  there  is  no  plea,  except  a  plea 
of  not  guilty,  the  plamtiff  would  be  entided  to  recover  in  this  action  without 
the  evidence  of  Dumelow.  I  think  that  it  is  not  so ;  for  although  on  these 
{headings  the  property  is  not  put  in  issue,  yet  I  think  that  a  stranger,  who 
was  wl^lly  unconnected  with  the  goods  and  with  the  possession  of  th^oni, 
could  not  recover  in  this  action,  even  as  these  pleadings  are  shaped.  How-, 
ever,  the  evidence  of  Dumelow  gives  the  case  a  very  different  complexion. 
He  says  that  he  married  the  sister  of  the  plaintiff,  and  that,  having  got  into 
difficiUty ,  he  appUes  to  his  wife's  brother  to  help  him,  and  he  does  so.  Then 
we  come  to  the  mode  in  which  the  relief  was  given,  which  was  eith^  that 
Dumelow  merely  borrowed  the  82i.,  or  that  trc  brother-in-law  bought  the 
goods  and  made  them  his  own,  to  protect  them  for  his  sister  and  her  children 
to  have  the  use  of  them.  Is  not  the  latter  a  most  probable  way  for  the 
dang  to  have  occurred  in  ?  If  the  plaintiff  merely  lent  the  money,  me  goods 
might  be  seized  the  next  day  under  another  execution,  and  the  plaintiff  lose 
82/.  If  he  bought  the  gooas,  he  protected  them  for  his  sister's  use,  and 
that  of  her  children ;  and  if  you  believe  the  evid^ice  of  Dumelow,  the 
plaintiff  has  made  out  his  case. 

Verdict  for  the  plaintiff— Damages  Is. 

Ludlow y  Serjt.,  PruXy  and  Butby^  for  the  plamtiff. 

Talfourdj  Serjt.,  and  W.  J.  Aleximder^  itx  die  defendants. 

(«)  This  is  not  likely  to  cause  any  real  difficnlhr,  as  the  local  and  personal  acts  which 
are  to  be  jadicialty  noticed,  will  be  found  in  all  ue  saperior  courts,  and  are  sent  to  the 
clerks  of  the  peace  of  the  different  counties,  and  can  be  procured  at  the  office  of  the 
queen's  printers. 


M32]  «B£G{NA  v.  YATES. 

4.  broQght  an  action  against  B.  and  Us  partners,  for  the  price  of  wheat,  and  reeovensd 
a  verdict  on  the  bought  and  sold  notes.  B.  and  his  partners  filed  a  bill  in  equity  against 
An  which  stated  that  the  bought  and  sold  notes  did  not  contain  all  the  terms  of  the 
contract,  as  it  had  been  also  agreed  by  parol  between  A.  and  B.,  that  the  wheat  should 
be  paid  for  by  a  draft  at  three  months ;  and  the  prayer  of  the  bill  was,  that  A.  should 
be  restraiaed  from  suing  oat  execution.  A.,  by  his  answer,  denied  the  statement  ia 
the  bill;  and  the  bill  was  dismissed  >^Hdi,  that  if  this  denial  by  A.  was  wilfully  false, 
it  amounted  to  perjury. 

flUd,  also,  that  B.  was  a  competent  witness  on  an  indictment  against  A.  for  perjunr, 
alleged  to  have  been  committed  in  the  answer,  although  A.  had  engaged  to  indemnify 
his  partners  from  the  expense  of  the  suit  ia  Ohaneeiy. 

The  rule,  that  the  testimony  of  a  single  witatess  is  not  sufficient  to  sustain  an  indictment 
for  perjury,  is  not  a  mere  technical  rule,  but  a  rule  founded  on  substantial  justice;  and 
etidence  confirmatory  of  that  one  witness,  in  some  slight  particulars  only,  is  not 
•oAeient  to  warrant  a  oonviettoa. 

o2 
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Perjury. — The  indictment  consisted  of  thirteen  counts.    The  first  count 
stated  in  substance  that,  on  the  26th  of  April,  2  Vict.,  Edward  Bourne 
Lovell,  Samuel  WiUis,  John   Chamberlain  Barlow,  Charles  Edge,  and 
Samuel  Wilson  SuflSeld,  exhibited  their  bill  in  Chanceiy  against  the  present 
defendant,  and  in  their  bill  stated  to  the  effect  following :  that  is  to  say,  that 
the  plaintiffs  in  the  bill  were  directors  of  the  Bilston  Imion  Mill  Company  ; 
and  that  on  or  about  the  7th  of  August,  1838,  E.  B.  Lovell  was  a  passenger 
on  the  railroad  from  liyerpool  to  Stafford,  and  that  the  defendant  was  a 
passenger  in  the  same  carriage  with  him ;  and  that  it  was  then  agreed  be- 
tween the  defendant  and  E.  B.  Lovell,  that  the  defendant  should  sell  to  E. 
B.  Lovell,  on  the  part  of  the  said  company,  756  imperial  quarters  of  white 
Dantzic  wheat,  at  725.  6d.  per  quarter,  and  that  the  wheat  should  not  be 
paid  for  in  cash,  but  by  draft  on  the  complainants  at  three  months'  date ; 
that  this  agreement  was  never  reduced  into  writing,  but  that  on  the  follow- 
ing day  the  defendant  requested  E.  B.  LoveU  to  sisn  a  bought  note  for  the 
wheat,  which  he  did  ;  but  that  the  bought  note  dia  not  contain  or  purport 
to  contain  fully  the  terms  of  the  agreement.     The  indictment  then  went  on 
to  recite  several  letters  that  had  passed  between  the  parties,  as  they  were  set 
forth  in  the  bill  in  Chancery,  and  stated  also  from  the  bill  in  Chancery  that 
the  defendant  brought  an  action  in  the  Court  of  Exchequer  against  the  com- 
plainants, which  came  on  for  trial  at  the  Stafford  Assizes  on  the  16th  day  of 
March,  1839;  and  that  a  verdict  *was  obtained  by  the  present  de-   r«tQQ 
fendant  for  456/.  Us.  dd,  and  costs ;  ''  and  that  the  said  John  Yates   ^      ^ 
was  enabled  to  obtain  such  verdict  by  reason  of  his  fraudulently  concealing 
the  true  terms  of  the  said  agreement ;"  and  that  the  complainants  by  their  biu 
prayed  that  the  present  defendant  might  set  forth  Finter  alia]  whether  it  was  not 
agreed  between  the  present  defendant  and  the  said  E.  B.  Lovell,  that  the  wheat 
should  be  paid  for  by  a  draft  on  the  said  complainants,  at  three  months'  date ; 
and  that  the  present  defendant  ^^  might  be  restrained  from  suing  out  execution 
upon  the  said  verdict,  and  from  recovering  any  benefit  or  advantages  therefrom ; 
or  if  he  should  be  enabled  in  the  first  instance  to  sue  out  execution,  and  recover 
the  amount  thereof  from  the  said  complainants,  that  he  might  be  decreed,  under 
the  circumstances  aforesaid,  to  pay  back  to  the  said  complainants  the  full 
amount  that  he  might  recover  and  receive  under  such  execution."    The 
indictment  then  went  on  to  state,  tliat  the  present  defendant  put  in  his 
answer  to  the  biU,  and  was  sworn  before  certain  commissioners,  (naming 
ihem,)  concerning  the  truth  of  the  matters  of  the  said  answer ;  and  that  he 
did  therein  felsely  swear,  amongst  other  things,  in  substance  as  follows,  that 
is  to  say,  '^  the  said  John  Yates  denied  that  it  was  part  of  the  terms  of  the 
said  contract  in  the  said  bill  of  complaint  mentioned,  that  the  purchase-money 
should  be  paid  by  a  draft  on  the  said  complainants  at  three  months'  date,  or 
at  any  other  date,  the  proposal  for  taking  such  bill  in  lieu  of  immediate 
payment  not  having  been  made  by  the  said  E.  B.  Lovell  to  him  the  said  J. 
Yates,  to  the  best  of  his  the  said  J.  Yates's  memory  and  belief,  until  about 
a  week  after  the  said  contract  was  entered  into,"  as  b^  the  said  answer  of 
him  the  said  John  Yates,  remaining  filed  as  of  record  in  the  said  Court  of 
Chancery,  amongst  other  thincs,  more  fiilly  appears;  which  said  several 
matters,  so  sworn  and  affirmed  by  the  said  John  Yates  in  his  answer  to  the 
said  bill  of  complaint  as  aforesaid,  were  and  each  of  ihem  was  material  and 
pertinent  to  the  due  investigation  *and  ascertaining  of  the  truth  of   r«t  04 
the  matters  in  the  said  bill  of  complaint  complained  of.     Whereas,   ^ 
in  truth  and  in  fact,  it  was  part  of  the  terms  of  the  said  contract  in  the  saic 
bill  of  complaint  mentioned,  that  the  purchase-money  for  the  said  wbea 
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diould  be  paid  by  a  draft  on  the  said  complamants  at  three  months'  date." 
This  count  contained  several  other  assignments  of  perjury,  and  the  tivelve 
other  counts  of  the  indictment  charo^ed  the  perjury  upon  different  parts  of 
the  defendant's  answer,  and  some  of  them  executed  the  bill  in  a  more  con- 
cise form. 

Plea — Not  guilty. 

The  indictment  had  been  removed  by  certiorari,  and  came  on  to  be  tried 
at  nia  prius. 

It  was  opened  by  Whatekyj  for  the  prosecution. — ^Mr.  Yates,  who  is  a 
com  dealer,  had  brought  an  action  against  the  Bilston  Union  Mill  Company, 
(of  which  company  Mr.  Lovell,  the  prosecutor  of  the  present  indictment, 
was  a  director,)  upon  a  contract  made  by  Mr.  Lovell,  on  behalf  of  the  com- 
pany, to  buy  756  imperial  quarters  of  white  Dantzic  wheat ;  and  on  the 
trial  of  that  action  before  Baron  Gurney,  at  the  Stafford  Summer  Assizes, 
of  1840,  the  bought  and  sold  notes  were  given  in  evidence,  and  the  present 
defendant  obtained  a  verdict  for  465/.  lis.  6d. ;  and  the  directors  of  the 
Bilston  Union  MOl  Company  afterwards  filed  a  bill  in  the  Court  of  Chancery, 
in  which  it  was  stated  that  the  contract  consisted  of  other  terms,  which  were 
mentioned  in  a  conversation  which  took  place  between  Mr.  Lovell  and  the 
present  defendant,  while  they  were  travelling  by  the  Grand  Junction  Rail- 
way ;  and  by  the  bill  it  was  prayed  that  it  might  be  declared  that  one  of  the 
tenoQS  of  the  contract  was,  that  the  purchase-money  should  be  paid  by  a  bill 
of  exchange  payable  three  months  after  date,  and  that  the  present  defendant 
should  be  restrained  from  proceeding  on  his  judgment  in  the  action  at  law. 
To  this  bill  the  defendant  put  in  an  answer  denying  the  parol  agreement 

*1351   ^^^^^  ^°  ^^  ^^''  ^^  ^^  "^^"^  ^^  dismissed;  and  that  ^denial  by 
-'   the  defendant  so  contained  in  the  defendant's  answer  was  the  sub- 
ject of  the  present  indictment  for  perjury. 

LudloWj  Serjt.,  for  the  defendant. — I  submit  that  the  present  indictment 
cannot  be  sustained,  as  it  is  founded  on  a  matter  upon  which  no  perjury 
can  be  assigned.  The  only  legitimate  evidence  of  the  contract  is  the  bought 
and  sold  notes.  The  subsequent  contract  by  parol  is  void  by  the  Statute  of 
Frauds,  and  a  ftdse  answer  to  a  bill,  for  the  discover}'  of  such  a  contract, 
will  not  (as  I  submit)  subject  a  party  making  it  to  an  indictment  for  per- 
jury, the  assignment  of  penury  being  upon  an  allegatipn  which  is  imma- 
terial to  the  matter  before  me  Court  of  Chanceiy.  In  the  case  of  Bex  v. 
DimsUm^  R.  &  M.  N.  P.  C.  109,  which  was  an  indictment  for  perjury  com- 
mitted in  an  answer  in  Chanceiy,  it  appeared  that  the  answer  had  been  put 
in  to  a  bill  filed  for  a  specific  performance  of  an  agreement  relating  to  the 
purchase  of  land.  The  defendant  in  his  answer  relied  on  the  Statute  of 
Frauds,  the  agreement  not  beinff  in  writing ;  and  in  his  answer  the  defend- 
ant also  dcnica  having  entered  mto  any  such  agreement.  Upon  this  denial 
in  his  answer  the  defendant  was  indicted  for  penury ;  and  it  was  held  by 
the  Lord  Chief  Justice  Abbott,  that  the  denial  of  an  agreement  which,  by 
the  Statute  of  Frauds,  was  not  binding  on  the  parties,  was  inmiaterial  and 
*1361  ^^®^^^^^j  ^^  ^^^  ^^  defendant  was  entitled  to  his  acquittal.(a) 
^       CoLEBiDOE,  J. — ^In  that  case  the  bill  in  Chanceiy  was  to  ^enforce 

(a)  Id  the  case  otRtx  y.DiMiif on, the  case  of  BartJett  y,Piekengin,A  Burr.  8^5,and  4  East, 
677,  D.  (6),  [from  the  notes  of  Mr.  Justice  Aston,]  was  cited,  the  defendant  in  that  case 
having  been  convicted  of  perjury,  for  the  denial  of  a  parol  agreement  for  the  purchase 
of  an  estate,  which  parol  agreement  the  Court  of  Chancery  refused  to  enforce.  But 
with  respect  to  that  case,  L.  C.  J.  Abbott  said,  ''Tt  does  not  appear  from  the  very  short 
statement  of  the  case  which  has  been  cited,  and  which  is  not  yery  distinctly  reportedi 
wlwther  the  Statute  of  Frauds  waa  there  pleaded  and  relied  on. 
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the  performance  of  a  parol  contract  which  could  not  be  enforced  by 
reason  of  the  Statute  of  Frauds ;  and  the  case  of  Rex  v.  Benesechj  Peake, 
Add.  Ca.  93,(a)  proceeded  on  the  same  ground.  Though  it  is  true  that  a  party 
cannot  vary  the  terms  of  a  written  contract  by  parol  evidence,  he  may  show 
by  such  evidence  that  he  was  induced  to  sign  die  written  contract  inadvert-^ 
endy  and  by  fraud.  In  this  case  the  object  of  setting  up  the  parol  terms  of 
the  contract  is  for  the  purpose  of  avoiding  the  contract  on  the  ground  of 
fraud. 

Whateleyy  for  the  prosecution. — ^The  bill  in  equity  does  not  deny  the 
written  contract,  but  sets  up  that  the  plaintiff*  was  not  in  a  condition  to  en- 
force it,  because  there  were  other  terms  agreed  upon  between  the  parties. 

Coleridge,  J. — The  practice  in  a  crinunal  case  is,  that,  when  the  judge 
has  not  a  clear  opinion  upon  an  objection  taken  on  behalf  of  a  defendant, 
he  should  overrule  it ;  because,  if  his  opinion  be  wrong,  it  can  be  set  right 
afterwards  ;  whereas,  if  he  give  a  wrong  opinion  in  favour  of  the  objection, 
injustice  would  be  done  which  could  not  be  remedied.  I  say  this,  how- 
ever,  without  intending  to  intimate  that  I  entertain  a  doubtful  opihion  upon 
this  question.  I  think  that  the  principle,  that  parol  evidence  is  inadmissible 
to  contradict  or  vary  the  terms  of  a  written  contract,  does  not  apply  where 
the  object  of  that  evidence,  *as  in  this  case,  is  to  impeach  the  transac-  r«i  <>7 
tion  on  the  ground  of  fraud.  I  think  that  the  assignment  of  penury  ^ 
on  the  denial  of  the  answer  of  the  parol  terms,  which  the  bill  prayed  to 
have  established,  is  material  and  relevant ;  and  I  think,  therefore,  that  the 
objection  cannot  be  sustained. 

On  the  part  of  the  prosecution  Mr.  Lovell  was  called  as  a  witness.  He 
stated  on  the  voir  dire  that  he  had  engaged  to  indemnify  his  partners  from 
the  expenses  of  the  suit  in  Chancery. 

LudloWy  Serjt. — I  submit  that  this  witness  is  not  competent.  In  the  case 
of  Rex  V.  DalhyJiJ})  it  was  held,  *that  the  person  who  has  been  r#|qo 
charged  with  a  sum  of  money  by  the  perjury  of  the  only  witness   *• 

(a)  In  that  case  the  perjary  was  assigned  on  an  answer  to  a  bill  in  Chancery,  which 
stated  that  when  the  plaintifi'  was  about  to  marry  the  niece  of  the  defendant,  the  latter 
promised  to  pay  him  1000/.  as  a  portion.  The  defendant,  in  his  answer,  insisted,  that,  as 
there  was  no  promise  in  writing,  he  was  entitled  to  the  benefit  of  the  Statute  of  Frauds; 
ftnd  as  to  the  fact,  he  denied  the  promise.  On  this  denial  perjury  was  assigned.  Lord 
Kenyon  said,  that  "  he  thought  this  was  not  such  a  material  fact  as  would  support  the 
indictment  This  promise  is  absolutely  void;  and  supposing  it  in  fact  to  have  taken 
place  and  been  acknowledged  by  the  defendant,  that  court  had  no  power  to  decree  a 
performance  of  iu" 

(6)  See  Pea.  N.  P.  C.  12.  In  that  case  Lord  Kenyon  said,  **This  witness  is  certainly 
not  competent  to  give  evidence  in  this  cause,  as  he  is  clearly  interested  in  and  may 
derive  a  benefit  from  the  event  of  it;  for,  should  this  defendant  be  convicted,  he  being 
the  only  witness  to  support  the  verdict,  die  Court  of  Chancery,  upon  having  this  new 
matter  stated  in  a  new  or  supplemental  bill,  would  order  the  money  to  be  refunded.'*  it, 
however,  appears,  that  in  the  case  oiBardett  v.  PkkerigUlt  cited  ante,  p.  59,  n.  b.  Lord 
Keeper  Henley  dismissed  a  supplemental  bill  filed  under  such  circumstances,  and  the 
authority  of  the  case  of  Rex  v.  Dalby  seems  to  be  considerably  shaken,  if  not  overruled, 
by  the  decision  of  the  Court  of  Queen's  Bench,  in  the  case  of  Rex  y.  BotUm,  4  East,  57S, 
where  perjury  had  been  assigned  on  a  defendant's  answer  to  a  bill  in  the  Exchequer; 
and  the  plaintifiT  in  the  suit  was  held  to  be  a  competent  witness  in  support  of  the  indict- 
ment for  perjury,  althousrh  the  equity  suit  was  still  pending.  Mr.  Starkie  says,  (Law  of 
Ev.  Tol.  i.  p.  152,)  ''It  was  formerly  held,  very  generally,  that  the  party  defrauded  was 
not  a  competent  witness  upon  an  indictment  for  the  fraud,  except  in  some  instances  ex 
necessitate;  and,  therefore,  that  the  plaintiff  was  not  competent  to  prove  the  perjury  of 
the  defendant  in  his  answer  to  a  bill  of  the  witness  in  equity.  Such  decisions  seem  to 
have  been  founded  on  the  supposition  that  the  verdict  would  be  admissible  evidence  for 
the  witness  in  a  subsequent  proceeding,  so  as  to  entitle  him  to  a  remedy  for  the  injury, 
or  to  protect  him  against  the  effects  of  the  fraud.  But  this  doctrine  has  long  beoi 
exploded;  and  it  seems  now  to  be  perfectly  settled,  that  the  record  of  conviction  woald 
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examined,  and  has  filed  a  bill  for  relief,  is  not  a  competent  witness  on  an 
indictment  for  that  perjury,  though  he  has  since  paid  the  money. 

Coleridge,  J. — ^The  racts  in  the  two  cases  are  difierent.  In  that  case 
the  alleged  perjuiy  was  committed  in  giving  evidence  on  a  trial  of  an  action 
for  usuiy,  and  the  prosecutor  on  the  indictment  had  filed  his  bill  in  the 
Court  of  Chancery,  stating  that  the  verdict  was  obtained  by  the  perjury  of 
Dalby,  who  was  the  only  witness  examined  on  the  tiial  for  the  usury,  and 
praying  an  injunction.  There  the  fate  of  the  bill  in  Chancery  might  pos* 
nbfy  hare  depended  on  the  result  of  the  indictment.  In  the  present  case 
the  perjury  is  assigned  upon  the  answer  to  a  bill  upon  which  a  decree  has 
been  iniade. 

Mr.  Lovell  was  examined. 

The  evidence  of  Mr.  Lovell  went  in  support  of  all  the  assignments  of 
peijury ;  and  to  confirm  him  Sir  Joshua  Wahnisley  was  called  ana  examined 
as  to  a  conversation  between  himself  and  the  defendant ;  in  his  cross-exa- 
mination Sir  Joshua  Walmisley  spoke  in  very  hi^  terms  of  the  defendant's 
daiacter.  Some  entries  m  the  ifefendant's  W)ks  were  also  given  in  evi- 
dence. 

*1391  I^tow^  Serjt. — I  submit  that  there  is  not  suflScient  ^evidence  to 
-'  go  to  the  jury.  The  rule  is,  that  a  case  of  perjury  cannot  be  sub- 
mitted  to  the  Jury  on  the  evidence  of  a  single  witness ;  and  as  to  the  evi- 
dence in  connrmation,  it  is  not  enough  that  there  should  be  some  evidence 
in  confirmation,  as  in  an  ordinary  case  at  nisi  prius,  where  some  evidence  is 
necessary  to  prevent  a  nonsuit ;  but  it  must  be  such  evidence  as,  in  the 
opinion  of  the  judge,  is  really  confirmatory  in  some  important  respect,  and 
equivalent  to  the  positive  testimony  of  a  second  witness. 

Coleridge,  J. — I  think  that  the  case  must  go  to  the  jury,  but  I  also 
think  without  the  slightest  chance  of  a  verdict  for  the  crown.  The  rule  that 
the  testimony  of  a  single  witness  is  not  sufficient  to  sustain  an  indictment  for 
perjury,  is  not  a  mere  technical  rule,  but  a  rule  founded  on  substantial  jus- 
tice ;  and  evidence  confirmatory  of  diat  one  witness,  in  some  slight  particu- 
lars only,  is  not  sufficient  to  warrant  a  conviction ;  and  that  is  so,  more 
e^>ecially,  where  a  party  has  so  high  a  character  as  has  been  given  to  the 
defendant  by  Sir  Joshua  Walmisley. 

Whateley. — After  that  intimation  from  your  lordship,  I  shall,,  on  the  part 
of  the  prosecution,  not  press  the  case  further. 

Verdict — ^Not  guilty*. 

WhaUleyy  C.  PhiUipSj  and  /.  W,  Smith,  for  the  prosecution. 

Ludlow y  Serjt.,  F.  V.  Lee,  and  Kynnersley,  for  the  defendant 

not  be  admissible  eTidence  in  any  ciTil  proceeding.  In  the  ctise  of  Rex  y»  Broughtoit^ 
(S  81  r.  1239,)  which  was  a  prosecution  for  perjury,  founded  on  the  defendant's  answer 
to  a  bill  in  equity,  Lee,  C.  J^  notwithstanding  the  previous  decisions,  admitted  the  testi* 
mooy  of  the  plaintiff  in  equity ;  there,  however,  it  appeared  that  the  equity  suit  was  at  aa 
end.  But  in  the  case  of  Rex  v.  Boeton^  4  East,  578,  where  perjury  had  been  assigned  da 
the  defendant's  answer,  the  plaintiff  was  held  to  be  competent;  although  the  equity  suit 
was  still  pending;  and  this  on  the  ground  that  a  court  of  equity  wouid  not  look  atia 
conviction  founded  on  the  testimony  of  the  plaintifl^  although  it  was  also  founded  oa 
other  circumstances  confirmatory  of  his  testimony."  Bee-  th9  case  of  JTing  t.  JieiUmn^ 
•  C.  &  P.  50. 


•140]  ♦REGINA  V.  MANSFIELD. 

Id  an  indictment  for  receiving  stolen  tin,  "ingots  of  tin"  are  pfoperYy  described  aa  to 
sany  pounds  weight  of  tin ;  so,  it  would  be  proper  to  descnbo  a  bar  of  iroa  as  m 
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many  pounds  weight  of  iron ;  but  if  an  article  has  obtained,  in  common  parlance,  a 
particular  name  of  its  own,  it  would  be  wrong  to  descrit>e  it  by  the  name  of  the  mate- 
rial of  which  it  is  composed;  thus,  it  would  be  a  misdescription  to  describe  cloth  as 
so  many  pounds  weight  of  wool,  or  sovereigns  as  so  many  ounces  of  gold. 

A  prisoner  was  to  be  tried  on  three  indictments :  1st,  for  receiving  stolen  tin ;  2d,  for 
stealing  iron ;  3d,  for  receiving  stolen  brass. 

It  appeared  that  a  constable  went  with  a  search-warrant,  to  search  the  prisoner's  prrw 
mises  for  stolen  iron,  and  that,  having  read  the  warrant  to  the  prisoner,  the  latter 
made  a  statement:— Hf/</,  on  the  trial  of  the  first  indictment,  that  the  whole  of  this 
statement  was  receivable  in  evidence,  although  part  of  it  related  to  the  charge  respect- 
ing the  iron ;  and  also,  that  evidence  might  be  given,  that,  at  the  time  of  the  search, 
the  prisoner  endeavoured  to  conceal  some  brass;  and  also,  that  almost  immediately 
after  the  prisoner  was  taken  away  from  the  premises,  at  the  conclusion  of  the  search,  • 
his  wife  carried  sbme  tin  under  her  cloak,  from  a  warehouse  on  the  premises. 

The  prisoner  was  indicted  for  receiving  "  26  lbs.  weight  of  tin,"  knowing 
the  same  to  have  been  stolen.  The  indictment  had  been  removed  by  cer- 
tiorari; and  came  on  to  be  tried  at  nisi  prius.  There  were  two  other 
indictments  against  the  same  prisoner,  the  one  for  stealing  iron,  and  the 
othei  tor  receinng  brass,  knowing  it  to  have  been  stolen. 

It  Appeared  that  the  tin  in  question  consisted  of  two  pieces,  which  a  wit« 
ness  called  ^'  lumps  of  tin ;"  but,  on  cross-examination,  he  admitted  that 
they  were  called  in  the  trade  "ingots,"  but  added,  that  that  term  was 
applied  as  well  to  the  pieces  of  tin  as  to  the  mould  in  which  they  were 
cast,  and  was  applied  to  the  shape.  The  tin  in  question  had  been  cast  into 
the  pieces  for  the  purpose  of  being  again  melted  up  for  use  in  the  prosecu- 
tor's  manufactory,  and  in  the  middle  of  each  was  an  indentation  for  the 
purpose  of  breaking  them  in  two,  when  wanted  to  be  melted  up  again.  It 
was  proved  by  a  constable,  that  on  his  going  to  search  the  premises  of  the 
prisoner,  under  a  search-warrant  for  stolen  iron,  he  read  the  warrant  over  to 
the  prisoner,  and  was  going  to  state  what  the  prisoner  said,  when — 

LuilaWy  Serjt.,  for  the  prisoner,  objected  that  the  witness  should  confine 
his  statement  to  what  was  said  respecting  the  tin. 

Coleridge,  J. — Am  I  not  to.hear  the  whole  that  was  said,  both  the  part 
relating  to  the  iron  and  also  to  the  tin  ?     *If  I  am  not,  it  would  be   rm-^Ai 
garbling  the  statement,  and  the  jury  would  not  be  able  to  under-    ^ 
stand  it. 

The  evidence  was  given. 

It  was  further  proved  that  the  constable,  on  going  into  the  prisoner's 
warehouse  at  the  time  of  the  search,  saw  him  with  some  brass  in  his  hand, 
which  he  was  endeavouring  to  conceal  in  some  sand. 

LudloWy  Serjt. — I  submit  that  this  evidence  is  not  receivable.  The  reason 
is,  that,  upon  an  indictment  for  felony,  no  evidence  can  be  given  of  any  other 
felony :  here  evidence  is  tendered  of  the  receiving  the  brass.  Where  one 
felony  is  the  means  of  proving  another  felony  to  have  been  committed, 
evidence  may  be  given  of  the  former,  but  that  is  from  the  necessity  of  the 
case. 

G*2itveSy  for  the  prosecution,  mentioned  the  cases  of  Rex  v.  DuTin,  M.  C. 
C.  146,  (British  C.  C.  vol.  i.,)  and  Rex  v.  Davis^  6  C.  &P.  177,  (25  E.  C. 
L.  R.  341,)  as  showing;  that  other  acts  of  receiving  are  admissible,  even 
though  the  subject  of  other  indictments. 

Coleridge,  J. — This  is  all  one  transaction,  and  I  think  the  whole  that 
took  place  upon  the  search  is  admissible.  It  is  like  the  case  of  Rex  v.  EUiSj 
6  B.  &  C.  145,  (13  E.  C.  L.  R.  123,)  where  it  was  held  that  several  steal- 
ings of  shillings  m  the  course  of  the  same  day  might  be  given  in  evidencej 
and  that  was  not  only  held  at  nisi  prius,  but  also  by  the  King's  Bench. 

It  was  fiipdieF  proved,  that,  almost  unmediately  after  the  prisoner  had  been 
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taken  away  from  the  premises,  when  the  search  was  over,  his  wife  was  seen 
going  up  to  a  vrarehouse  on  the  premises,  and  afterwards  returning  across 
the  couft-yard  with  the  pieces  of  tin  concealed  under  her  cloak. 

lAUtloWy  Serjt.,  objected  that  this  evidence  ought  not  to  be  received,  as 
*1421  ^^  possession  was  the  personal  ^possession  of  the  wife,  and  therefore 
^   ought  not  to  affect  the  husband. 

Coi£]UD6£,  J. — It  is  for  the  jury  to  consider,  whether  her  possession  was 
not  the  husband's  possession,  she  being  upon  the  premises,  and  all  the 
circumstances  being  taken  into  consideration.  It  is  not  like  the  case  where 
the  wife  is  in  possession  of  stolen  property  at  a  distance  from  the  premises 
of  the  husband. 

Upon  the  close  of  the  case  for  the  prosecution,  Ludlow^  Serjt.,  for  the 
prisoner,  submitted  that  the  tin  was  misdescribed.  Instead  of  being  laid  as 
so  many  pounds  wei^t  of  tin,  it  ought  to  have  been  described  as  two  ingots. 
Wherever  an  article  has  obtained  a  name  in  the  trade  which  is  applicable  to 
it,  it  must  be  described  by  that  name.  From  the  case  of  Rex  v.  Stottj  2  £a. 
P.  C.  752,  it  would  seem  that  it  was  erroneous  to  charge  the  prisoner  with 
stealing  so  many  pounds  weight  of  iron,  where  it  appeared  that  the  articles 
stolen  were  actually  manu&ctured.  It  would  be  bad  to  describe  a  piece  of 
cloth  as  so  many  pounds  of  wool.  The  object  is  to  enable  the  prisoner  to 
plead  autrefois  acquit 

Talfourdj  Serjt.,  and  Greaves. — Rex  v.  Stoit  is  quite  different  from  the 
present  case ;  there  the  goods  were  actually  made  up  into  articles,  which  had 
specific  names ;  here  the  article  was  still  tin,  and  only  put  in  the  shape  in 
which  it  was,  for  the  purpose  of  being  afterwards  manu&ctured ;  it  is  in  the 
course  of  manufacture,  not  manufactured.  Although  it  would  be  bad  to  de- 
scribe cloth  as  so  many  pounds  of  wool,  still  an  end  of  a  bale  of  cloth  may 
well  be  described  as  so  many  yards  of  cloth ;  so  a  leg  of  mutton  may  be  de- 
scribed as  so  many  pounds  weight  of  mutton.  As  to  the  objection,  that  the 
t| 4Q1  party  could  not  *plead  autrefois  acc^uit :  it  is  the  same  question ;  for 
-I  if  the  description  is  sufficient  here^  it  would  be  sufficient  if  autrefois 
acquit  were  pleaded.     It  is  idem  per  idem. 

Coleridge,  J. — It  seems  to  me,  that  the  description  is  sufficient  to  answer 
all  the  purposes  which  are  required  by  law.  First,  it  is  the  subject  of 
larceny  equally,  whether  it  be  an  ingot  or  so  many  pounds  weight  of  tin. 
Secondly,  as  to  the  facility  of  pleading  autrefois  acquit,  the  prisoner  stands 
in  the  same  situation,  whether  it  be  one  or  the  other,  because  there  must  be 
some  parol  evidence  in  all  cases  to  show  what  it  was  that  he  was  tried  for 
before,  and  it  would  be  as  easy  to  prove  one  as  the  other.  The  last  question 
is,  whether  it  is  described  with  sufficient  certainty,  in  order  that  the  jury  may 
be  satisfied  that  it  is  the  thmg  described.  If  this  had  been  some  article  that, 
in  ordinary  parlance,  had  been  called  by  a  particular  name  of  its  own,  it 
would  have  been  a  wrong  description  to  have  called  it  by  the  name  of  the 
material  of  which  it  was  composed ;  as  if  a  piece  of  cloth  were  called  so 
many  pounds  of  wool,  because  it  has  ceased  to  be  wool,  and  nobody  could 
understand  that  you  were  speaking  of  cloth.  It  would  be  wrong  to  say  so 
many  ounces  of  gold,  if  a  man  stole  so  many  sovereigns ;  you  would  there 
mislead  by  calling  it  gold.  If  it  were  a  rod  of  iron,  it  would  be  sufficient  to 
call  it  so  many  pounds  weight  of  iron. 

The  case  went  to  the  jury,  who  returned  a  verdict  of— Not  guilty .(«) 

Talfourd,  Serjt.,  and  Greaves ^  for  the  prosecution. 

Ludlow y  Serjt.,  and  F.  V.  Lee^  for  the  prisoner. 

(a)  The  prisoner  was  aeqoitted  on  the  other  two  in^ctm^ts  mentioned^  supra,  p*  ^4*. 
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BEFORE    MR.  JUSHCE   COLIMAN. 


REGINA  V.  WARDLE. 

A  prisoner  was  indicted  for  killing  a  cow,  and  in  another  indictment  for  killing  a  calll 
He  had  pleaded  to  both  indictments,  and  the  jury  were  charged  with  the  fif^L  By  a 
mistake,  the  evidence  applicable  to  the  second  indictment  was  given,  instead  of  that 
which  was  applicable  to  the  first  The  mistake  wa8  discovered  while  the  prisoner's 
counsel  was  addressing  the  jury: — Held,  that  the  evidence  properly  applicaole  to  the 
first  indictment  shonld  then  be  given. 

Killing  cattle. — The  prisoner  was  indicted  for  maliciously  killing  a  cow. 
The  prisoner  had  -been  arraigned  on  this  indictment,  and  the  jury  were 
charged  with  it.  There  were  five  other  indictments  against  the  prisoner  for 
killing  a  calf  and  other  cattle. 

F,y.  Leej  for  the  prosecution,  opened,  by  mistake,  the  case  of  killing  the 
calf,  which  was  the  subject  of  one  of  the  other  indictments,  to  which  the 
prisoner  had  pleaded,  but  with  which  the  jury  were  not  charged. 

Evidence  was  given  of  the  killing  of  the  calf,  but  no  evidence  as  to  the 
killing  of  the  cow. 

W.  Johnstone  Jfeale^  for  the  prisoner,  was  addressing  the  jury  on  the 
evidence  as  to  the  killing  of  die  calf.  Before  the  case  had  proceeded 
further,  Mr.  Bellamy,  the  clerk  of  assize,  observed  that  the  evidence  which 
had  been  given  did  not  apply  to  the  case  in  which  the  jury  were  charged, 
but  to  one  of  the  others. 

F.  V,  Lee  now  wished  to  give  evidence  as  to  the  killing  of  the  cow,  in« 
asmuch  as  through  inadvertence  no  evidence  had  been  adduced  on  that 
charge,  which  was  really  the  subject  of  the  trial. 

W,  Johnstone  Jfeale. — I  submit  that  this  cannot  be  done.  The  case  foi 
the  prosecution  is  closed,  and  there  is  no  ^evidence  to  afiect  the  pri-  r*i  45 
soner  on  the  charge  on  which  he  is  now  tried.  *- 

CoLTMAN,  J.,  (having  conferred  with  Coleridge,  J.)— We  are  of  opinion, 
that  the  witnesses  should  now  be  called,  who  can  ^ve  evidence  as  to  the 
killing  of  t}ie  cow,  which  is  the  subject  of  the  indictment  with  which  the 
jury  are  now  charged. 
^  the  evidence  y^  given. 

The  prisoner  was  acquitted  on  the  merits* 

F.  V.  Leey  for  the  prosecution. 

fT.  Johnstone  Makj  for  the  prisoner. 


REGINA  V.  SOPfflA  WILSHAW. 

On  the  trial  of  a  case  of  felony,  where  the  prosecutor  is  bed-nddea,  and  not  likely  to  ba 
ever  able  to  attend  the  assizes,  his  deposition,  taken  by  the  committing  magistrate  ia 
the  presence  of  the  prisoner,  may  be  given  in  evidence ;  and  the  deposition  may  ba 
proved  by  a  person  who  was  present,  without  calling  the  magistrate  or  his  clerk. 
When  a  deposition,  taken  before  a  magistrate,  is  lo  be  given  in  evidence,  it  is  very 
proper,  as  matter  of  caution,  that  the  magistrate  or  his  clerk  shonld  be  called  in  all 
cases  where  it  can  be  conveniently  done ;  but  it  is  not  necessary  in  point  of  law. 

Laxoeity.— 'The  prisoner  was  mdicted  for  stealing  monej,  the  propeity  of 
Joseph  Wood,  her  master. 

It  was  opened  by  TalMj  for  the  prosecution,  diat  the  prosecutor  was  bed- 
liddcD}  and  he  proposed  to  give  in  evidence  the  deposition  of  the  proseco* 
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tor,  taken  before  Mr.  Powis,  the  committing  magistrate,  in  the  presence  of 
the  prisoner. 

To  prove  the  prosecutor's  state  of  health,  Mr.  Bowen  was  called ;  he  said, 

"  I  am  a  surgeon ;  I  know  Mr.  Joseph  Wood ;  he  is  85 ;  he  is  quite  infion 

and  bed-ridden ;  he  can  sit  on  the  side  of  his  bed  when  he  is  lifted  out ;  he 

*1461    ^  °^^  *able  to  bear  a  journey  to  the  assizes,  and  I  think  it  is  not 

-■   likely  that  he  ever  will  be  so." 

To  prove  the  deposition  of  the  prosecutor,  a  constable  was  called.  He 
said,  '*  I  went  with  Mr.  Powis,  the  magistrate,  to  the  house  of  Mr.  Joseph 
Wood  ;  what  he  said  was  taken  down  by  Mr.  Powis  in  the  presence  of  the 
prisoner;  this  paper  is  all  in  Mr.  Powis's  handwriting,  except  the  cross  at 
the  bottom  of  it,  which  is  Mr.  Wood's ;  I  saw  him  make  it ;  the  deposition 
was  read  over  to  Mr.  Wood,  and  he  was  sworn  to  the  truth  of  it." 

JE7.  Yardleyy  for  the  prisoner. — I  submit  that,  as  Mr.  Wood  is  a  marks- 
man, the  deposition  ought  not  to  be  read  without  calling  either  the  magis- 
trate or  his  clerk. 

CoLTMAN,  J. — It  is  veiy  proper,  as  matter  of  caution,  that  the  magistrate 
or  his  clerk  should  be  called  in  all  cases  where  it  can  be  conveniently  done ; 
but  I  think  it  is  not  necessary  in  point  of  law.(a) 

The  deposition  was  read. 

The  prisoner  was  acquitted  on  the  merits. 

Talbolj  for  the  prosecution. 

£.  Yardleyj  for  the  prisoner. 

(a)  See  the  case  of  Btg,  v.  JXeansante,  p.  109. 


*147]  ^BEFORE  BfR.   SEBJEANT  LUDLOW. 


REGINA  V.  MARSHALL  and  Others. 

IT  a  witness  is  actually  inaane  at  the  time  of  the  trial  of  an  indictment  for  a  misdemeanor, 
his  deposition,  taken  before  the  committing  magistrate,  is  receivable  in  evidence,  ttub 
same  as  if  the  witness  were  dead,  although  the  insanity  of  the  witness  may  be  only 
temporary ;  but  if  it  appear  that  the  witness  be  noi  ituane^  but  that  the  witness  has  been 
safiering  from  delirium  and  depression  of  spirits,  in  consequence  of  a  blow  on  the 
head,  and  that  his  intellects  are  affected  by  the  injuries  he  has  received,  but  it  be 
the  opinion  of  his  physician  that  he  will  recover,  the  deposition  of  the  witness,  taken 
before  the  committing  magistrate,  is  not  receivable  in  evidence. 

Night  Poaching. — The  first  count  of  the  indictment  charged  the  defend- 
ants with  night  poaching,  on  the  3d  of  August,  4  Vict,  in  land  in  the  parish 
of  Lon^en.  llie  second  count  of  the  indictment  was  for  assaulting  Wil- 
liam Rickards,  a  servant  of  the  Marquis  of  Anglesey,  the  lord  of  the  manor ; 
and  the  third  count  for  a  common  assault. 

It  was  opened  by  TyrwhiU^  for  the  prosecution,  that  William  Rickards 
was  suflering  from  a  blow  on  the  head  which  had  affected  his  intellects,  and 
that  he  had  also  been  subject  to  delirium  and  lowness  of  spirits ;  but  that 
Dr.  Knight,  the  physician  who  attended  him,  thought  it  probable  that  he 
mip^t  recover  in  a  few  weeks.  He  cited  the  cases  of  Bex  v.  Erisioelly  3  T.  R , 
707,(a)  and  Begina  v.  WUshaWy  ante,  p.  145,  and  proposed  to  give  in  evi 

(a)  In  that  case,  Lord  Kenyon  says,  **!  admit  that  this  man,  who  is  proved  to 
be  insane,  is  to  be  considered  as  to  this  purpose  [the  receiving  of  his  depositioa 
ia  evidence]  in  the  same  state  as  if  he  were  dead ;  and  it  has  been  decided,  that  in 
tuch  cases  the  party's  handwriting  may  be  proved,  as  if  he  were  actually  dead.** 

H 
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dence  the  deposition  of  Rickards,  tpken  before  the  committing  magistrate 
in  the  presence  of  the  defendants. 

Dr.  Knight  was  called. — ^He  said,  ^^  I  am  a  physician ;  William  Bickards 
has  been  under  my  care ;  he  has  been  suffering  from  delirium  and  depres- 
sion of  spirits,  in  consequence  of  a  blow  on  the  head ;  his  intellects  ane 
affected  by  the  injury;  I  think  he  will  recover,  but  I  cannot  say  how 
long  it  may  be  before  he  will  be  well." 

•Ludlow,  Serjt.,  (having conferred  with  Coltman,  J.) — Mr.  Justice   r«|  jo 
CoLTMAN  is  of  opinion,  tl^t  if  the  witness  is  actually  insane  at  this   *- 
time,  his  deposition  is  receivable  in  evidence,  although  the  insanity  of  the 
witness  may  be  only  temporary. 

Dr.  Knight,  in  answer  to  a  question  of  the  learned  Serjeant,  said,  '^  I 
cannot  say  that  Rickards  is  now  in  a  state  of  insanity." 

Ludlow,  Serjt. — The  deposition  cannot  be  received  in  evidence. 

The  evidence  was  rejected,  but  on  the  evidence  of  two  other  witnesses, 
who  were  with  Rickards  on  the  night  in  question,  the  jury  found  all  the 
defendants  guilty. 

TyrwhUlj  for  the  prosecution. 

F.  V.  LeBj  for  the  defendants. 


^SHROPSfflRE  ASSIZES.  [*U9 


Crown  Side. 

BEFORE  MR.   JUSTICE  COLERIDGE. 


REGINA  t;.  BOWEN. 

On  an  indictment  for  wonndiDg,  with  intent  to  do  grievoas  bodily  harm,  it  appeared  (hait 
two  persons,  one  of  whom  was  the  prisoner,  attacked  anH  vnnnded  the  prosecutoFt 
and  robbed  him ;  it  was  not  proved  which  of  the  tvu  persons  inflicted  the  wound:-— 
Htlti,  that  if  the  prisoner  inflicted  the  wound  on  the  prosecutor  with  intent  to  rob  him, 
he  having^  at  the  same  time  an  intent  to  do  him  f^rievous  bodily  harm  to  effectuate 
such  his  intention  of  rohbinj^^,  he  ought  to  be  indicted  on  this  indictment 

HtUlt  also,  that  even  if  the  prisoner's  was  not  the  hand  that  inflicted  the  wound,  he  onjcht 
to  be  convicted  on  this  indictment,  if  the  jury  are  satisfied  that  tife  two  persons  were 
engaged  in  the  common  purpose  of  robbing  the  prosecutor,  and  that  the  other  person's 
was  the  hand  which  inflicted  the  wound. 

Wounding. — The  indictment  charged  the  prisoner  with  having  mali- 
ciously wounded  John  Bailey,  with  intent  to  disable  and  disfigure  hun,  and 
with  intent  to  do  him  some  grievous  bodily  harm. 

It  appeared  from  the  statement  of  the  prosecutor,  that  he  was  returning 
home  from  Colebrookdale  to  Wellington,  on  the  night  of  the  3d  of  May, 
1841,  when  he  was  asked  by  a  man  which  was  the  way  to  Wellington; 
and  that,  on  his  turning  round  to  show  the  man  the  way,  he  saw  another 
roan,  but,  before  he  could  at  all  ascertain  who  the  parties  were,  he  received 
a  blow,  and  was  severely  wounded,  and  was  immediately  robbed  of  money 
and  goods.  It  was  proved  by  a  police  officer,  who  took  the  prisoner  into 
custody,  that  he  told  the  prisoner  that  he  took  him  for  a  highway  robbery, 
upon  which  the  prisoner  said,  ^^  that  it  was  a  hard  case  that  he  should  suffer, 
**  the  other  man  did  it  and  he  ran  away."    There  was  other  evidence 
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showig  that  two  persons  were  present,  but  no  evidence  to  show  which  of 
them  it  was  who  struck  the  prosecutor.  Part  of  the  stolen  property  was 
found  in  the  possession  of  the  prisoner. 

*1501  *^'  ^'  ^^  ^^  ^^  prisoner. — I  submit  that  the  statute  9  Geo.  4, 
-'  c.  31)  s.  12,  was  intended  to  apply  to  those  cases  only  where  the 
ultimate  intent  of  the  party  was  to  do  some  grievous  bodily  harm ;  the  words 
of  the  statute  are,  '*  shall  unlawfully  and  maliciously  wound  any  person,  with 
intent  to  do  some  mevous  bodily  harm  to  such  person."  The  whole  of  the 
circumstances  of  the  case  are  therefore  to  be  taken  into  the  consideration  of 
the  jury,  for  them  to  ascertain  the  intent.  Here  the  wounding  was  not  the 
object  or  ultimate  intent  of  the  parties,  it  was  rather  the  means  tending  to  an 
end — ^the  intent  being  to  rob  and  not  to  do  bodily  harm,  the  means  of  eflec^ 
ing  the  intent  to  rob  being  the  wounding  of  the  party  to  be  robbed.  It  is 
said,  that  a  man  intends  the  result  of  his  own  act,  and  trying  the  present 
case  by  that  test,  it  would  appear  that  the  result  of  the  act  of  wounding  was 
the  robbery  which  was  effected  by  means  of  it.  Secondly,  there  is  no  evi^ 
dence  that  the  prisoner  inflicted  the  wound. 

Coleridge,  J.,  (in  summing  up.) — Mr.  Lee  has  put  it,  that  it  is  doubtful 
whether  this  case  is  within  the  statute  9  Geo.  4,  e.  31,  s.  10.  There  have 
been  two  cases  something  like  the  present,  but  neither  of  them  expressly  in 
•1511  P^^'^*'(^)  ^f  y^^  believe  that  the  prisoner  inflicted  this  wound  on 
^  *the  prosecutor  with  an  intent  to  rob  him,  but  had,  at  the  same  time^ 
an  intent  to  do  him  some  grievous  bodily  harm  in  order  to  etTectuate  such 
his  intention  of  robbing,  then  I  am  of  opinion,  in  point  of  law,  that  the  pri* 
soner  ought  to  be  convicted  on  this  indictment,  although  his  ultimate  object 
may  have  been  to  rob  the  prosecutor.  It  has  also  been  contended,  that 
there  is  no  evidence  to  show  that  the  prisoner  inflicted  the  wound ;  but  I 
am  of  opinion,  that,  if  the  prisoner  did  not  with  his  own  hand  inflict  the 
wound,  he  may  be  convicted  upon  this  indictment,  if  you  are  satisfied  that 
tiie  prisoner  and  the  other  person  were  engaged  in  a  common  purpose  ci 
robbmg  the  prosecutor,  and  that  the  other  person's  was  the  hand  that  inflicted 
the  wound  .(6) 

Verdict — Guilty ;  the  foreman  of  the  jury  adding,  that  they  were 
satisfied  that  the  prisoner  intended  to  do  the  prosecutor  some 
grievous  bodily  harm. 

W.  Johnstone  JSTeak^  for  the  prosecution. 

F,  V.  LeCy  for  the  prisoner. 

(a)  The  cams  of  Rex  v.  Duffln,  R.  dt  R.  C.  C.  366,  (Brit.  C.  C.  vol.  1.)  and  Rex  v.  Gillom^ 
K.  C.  C.  86,  (Brit  C.  C.  vol.  3  )  In  the  case  of  Rex  v.  Ditjint  the  prisoners  were  indicted  for 
catting  James  Sharp,  with  intent  to  murder  him.  with  intent  to  disable  him.  and  with 
intent  to  do  him  some  grievous  bodily  harm.  The  jury  *' found  that  the  acts  done  by 
the  prisoners  were  done  with  intent  to  obstruct,  resist,  and  prevent  their  apprehensiol^ 
and  /or  no  other  purpose:  and  the  judges  held,  that,  as  the  intents  laid  in  the  indictment 
had  been  all  negatived  by  the  jury,  the  convtction  could  not  be  supported.  In  the  case 
of  Rex,  V.  GiUoWf  the  prisoner  was  indicted  for  shooting  at  Dennis  Carter,  with  intent  to 
do  him  some  grievous  bodily  harm.  The  jury  were  of  opinion, "  that  the  prisoner^i 
motive  was  to  prevent  his  lawful  apprehension,  but  that,  in  order  to  effect  that  purpose,  he 
had  also  the  intention  of  doing  Carter  some  grievous  bodily  harm."  The  judges  hel<^ 
"that,  if  both  the  intente  exieted,  it  was  immaterial  which  was  the  principal  and  which  the 
rabordinate  one,  and  that  the  conviction  was  therefore  proper." 

(6)  See  the  case  of  Rex  v.  HoweU,  9  C.  dc  P.  437»  (3S  £.  C.  L.  R.  179,}  and  the  aatho^ 
itin  there  referred  to. 


88  Rbgina  v.  Botfield.  O.  C.  1841.  {[151 

REGINA  V.  BOTFIELD,  Esq. 

In  an  iDdietment  for  a  nuisance,  in  obstracting  a  highway  ''leading  fiom  the  townshif 
of  D.  unto  the  town  of  C^'  by  placing  a  gate  across  it,  the  termini  D.  and  C.  are  ex 
eluded ;  and  therefore,  if  it  appear  that  the  gate  was  put  up  in  the  township  of  D.,  thr 
defendant  must  be  acquitted. 

Nuisance. — ^The  indictment  was  in  the  following  fonn : — ^^The  jurors 
for  our  lady  the  queen  upon  their  oath  present,  that  T.  B.,  late  of  the  parish 
of  Nuasava^e,  in  the  county  of  Salop,  Esquire,  on  the  24th  of  December, 
3  Vict,  at  me  parish  aforesaid,  in  the  county  aforesaid,  in,  *upon,    r«|5o 
and  across  a  certain  road  there,  coomionly  called  Titford  road,  being    ^ 
the  queen's  public  common  and  ancient  highway,  leadingyrom  the  township 
of  Detton,  in  the  county  aforesaid,  unto  and  across  a  certain  brook  and  a 
certain  foid  respectively,  there  and  thence  unio  the  town  of  Cleobury  Morti* 
mer,  also  in  the  said  county,  and,  from  time  immemorial,  used  by  and  for 
all  the  liege  subjects  of  our  said  lady  the  queen  and  her  predecessors,  with 
their  horses,  carts,  and  carriages,  to  go,  return,  pass,  and  repass  thereon  and 
thereover,  at  their  own  free  will  and  pleasure,  unlawfully  and  injuriously 
did  erect  and  set  up,  and  cause  and  procure  to  be  erected  and  set  up,  a 
certain  wicket  and  gate,  and  did  then  and  there  unlawfully  and  injuriously 
permit  and  sufler  the  said  wicket  and  gate  so  erected  and  set  up  as  aforesaid 
fo  be  and  remain,  and  the  same  was  in,  upon,  and  across  the  common  high- 
way aforesaid  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  afor&» 
said  continually  until  and  upon  the  day  of  die  taking  of  this  inquisition, 
whereby  the  common  highway  aforesaid  then  and  for  and  during  all  the 
time  aforesaid  was  and  still  is  gready  obstructed  and  straightened,  insomuch 
that  the  liege  subjects  of  our  said  lady  the  queen  could  not  then,  nor  can  they 
now,  go,  return,  pass,  and  repass  with  their  horses,  carts,  and  carriages,  iiii 
through,  over,  and  along  the  common  hi^way  aforesaid,  as  they  had  been 
wont  and  accustomed  to  do,  and  of  right  they  ought  to  have  done,  and  still 
of  right  ought  to  do,  to  the  great  damage  and  common  nuisance  of  all  her 
majesty's  liege  subjects  going,  returning,  passing,  and  repassing  with  their 
horses,  carts,  and  carriages,  in,  through,  over,  and  along  the  common  high- 
way aforesaid,  to  the  evil  example,  &c.,  and  against  the  peace,  &c." 

There  was  a  second  count,  which  was  similar  to  the  first,  except  that  it 
described  the  road  as  ^^a  certain  other  road  there,  called  Titford  road, 
being  the  queen's  public  common  and  ancient  hi^way,  leading  from  the 
township  of  Detton  aforesaid,  in  the  county  aforesaid,  unlo  the  brook  r«i  53 
*and  ford  aforesaid,  and,  from  time  immemorial,  used,  &c.,"  (as  in  *- 
the  first  count.) 

Upon  the  cross-examination  of  the  first  witness  for  the  prosecution,  it  ap* 
peared  that  the  gate  in  question  was  erected  across  that  part  of  the  highway 
which  was  situate  in  the  township  of  Detton. 

'  LudloWj  Serjt.,  and  F.  V.  LeCj  for  the  defendant. — ^Upon  this  evidence, 
the  defendant  must  be  acquitted.  The  word  ^^/ram^^  excludes  Detton  ;  and 
the  word  ^^unto"  excludes  Cleobury  Mortimer;  and  as  the  nuisance  is 
proved  to  be  in  Detton,  and  not  between  Detton  and  Cleobury  Mortimer, 
the  charge  in  the  indictment  is  not  proved.  They  cited  the  cases  of  Rex  v* 
Inhabitants  of  GanUingay^  3  T.  R.  513,  and  Rex  v.  Inhabitants  of  Upton  on 
Severn,  6  C.  &  P.  133,  (25  E.  C.  L.  R.  318.)(a) 

Godson  and  Busby,  for  the  prosecution. — ^The  cases  cited  were  indict* 
Oients  for  non-repair  of  highways,  where  greater  particularity  is  required^ 
(a)  Bee  also  the  case  otRig.  v.  Fuhtr,  8  C.  &  P.  612,  (34  £.C.  L.  R.650.) 
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It  IS  there  essential  to  show  exactly  ivhat  part  of  the  road  is  out  of  repair ; 
and  in  those  cases,  the  judgment  is  often  very  material  as  evidence  to  show 
in  other  cases  to  what  extent  the  party  was  held  liable  to  repair  the  road. 
The  present  case  is  one  of  a  nuisance  m  obstructing  a  highway,  which  does 
not  require  so  great  particularity.  The  words  ^^  leading  from  the  township 
of  Detton,"  &c.,  might  be  rejected  as  surplusage,  and  then  the  indictment 
would  state  it  to  be  a  certain  road,  commonly  called  Titford  Road,  in  the 
county  of  Salop,  which  would  be  quite  a  sufficient  description. 

CoLEHiDGE,  J. — I  am  always  sorry  when  cases  of  this  kind  are  disposed 
of  on  technical  grounds ;  but  although,  at  the  first  blush,  it  appears  both 
hard  and  unwise  m  the  particular  instance  so  to  dispose  of  the  ririits  of  par* 

*1541  ^^'  y^^  ^^  ^^  ^  ^^^  much  importance  to  the  public  that  legal  *prin» 
-I  ciples  should  be  maintained.  It  may  sometimes  happen,  that  in 
carrying  out  those  principles,  they  may  appear  to  press  hard  in  certain  indi* 
vidual  cases ;  but,  by  a  contrary  course,  die  law  would  be  frittered  away  by 
endless  distinctions,  and,  at  last,  we  should  hardly  know  what  the  law  was, 
and  that  state  of  things  would  be  more  injurious  to  the  public  than  a  strict 
adherence  to  general  principles.  If  I  were  to  allow  these  words  to  be  re* 
jected  as  surplusage  m  this  case,  I  should  encourage  a  loose  and  negligent 
style  of  pleading ;  and  I  know  not  how  soon  the  same  doctrine  might  be 
applied  to  cases  afiecting  even  the  lives  of  our  fellow*creatures,  who  might 
then  be  indicted  for  one  thing,  and  found  guilty  of  another.  It  has  been 
mgeniously  urged,  that  this  case  is  distinguishable  from  those  cited,  as  they 
were  indictments  for  the  non-repair  of  ro«ds.  The  distinction  is,  however, 
more  ingenious  than  sound,  as  an  indictment  for  the  non-repair  of  a  road  is 
an  indictment  for  a  nuisance  to  the  public,  by  means  of  the  parties  not  doing 
dieir  duty  by  repairing  the  road; (a)  and  the  present  is  an.  indictment  for 
nuisance  to  the  public,  by  obstructing  the  road.  As  there  are  direct  author- 
ities  to  show  that  in  an  indictment  for  a  nuisance  by  not  repairing  a  road, 
the  words  ^'  from"  and  '*  to"  exclude  the  termini,  I  am  of  opinion,  that  the 
objection  must  prevail,  and  the  defendant  must  be  acquitted. 

V  erdict — ^Not  guilty. 

Godson  and  Bushy^  for  the  prosecution. 

LudloWj  Serjt.,  and  F.  V.  Lee,  for  the  defendant. 

(a)  Indictments  for  the  non-repair  of  highways  always  conclnde  to  the  '*commoa 
anisance"  of  her  majesty's  subjects  going,  returning,  passing,  Ac,  along  the  highway; 
and  it  seems  to  be  worthy  of  consideration,  whether  they  wonld  not  be  bad  if  that  con* 
elusion  were  omitted.  See  1  Cnrw.  Hawk.  B.  1»  ch.  92,  pp.  692  et  seq. ;  and  Btx,  v. 
Bugtus,  4  C.  &  P.  873,  (19  £.  C.  L.  R.  425.) 
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{CimlSUe.) 

BEFORE  MR.  JUSTICE  COLERIDGE. 


DOE  on  the  Demise  of  BODENHAM  v.  COLCOMBE,  Esq. 

Tlie  rent-rolls  of  an  estate  were  unsigned,  and  were  drawn  out  in  four  columns.  The 
first  and  second  columns,  containing  the  tenants'  names,  and  the  amount  to  be  paid 
by  each,  were  in  the  handwriting  of  the  owner  of  the  estate.  The  third  and  fourth 
columns,  containing  the  amount  actually  received  of  each  tenant,  and  the  date  when 
received,  were  in  the  handwriting  of  a  deceased  steward : — Heldt  that  these  rent-rolls 
were  rpceirable  in  evidence,  as  accounts  of  a  deceased  steward  charging  himself. 
rOL.  XLI.  12  H  2  ' 
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Ejectment  to  recoyer  a  cotta^,  a  garden,  and  two  pieces  of  land,  situate 
in  the  township  of  Lower  BuUmgham,  in  the  parish  of  St  Martin,  in  the 
county  of  Hereford. 

The  lessor  of  the  plaintiff  claimed  the  premises  as  the  landlord  of  the  de- 
fendant, to  whom  notice  to  quit  had  been  given. 

To  prove  the  tenancy  of  the  defendant,  il  was  proposed  to  give  in  evi«» 
dence  a  series  of  rent-rolls,  from  which  it  appeared  that  rent  had  been  paid 
by  the  defendant  to  Mr.  Rosser,  a  deceased  steward  of  the  lessor  of  the 
plaintiflT.  Each  of  these  rent-rolls  was  made  out  in  four  columns ;  and  it 
was  proved,  that  the  first  and  second  columns,  containing  the  tenants'  names 
and  amounts  to  be  paid,  were  filled  up  by  the  lessor  of  the  plaintiff,  and  that 
the  third  and  fourth  columns,  which  contained  the  amount  of  rent  actually 
received  from  each  tenant,  and  the  date  when  it  was  received,  were  filled 
up  in  the  handwriting  of  the  late  Mr.  Rosser ;  but  neither  of  the  rent-rolls 
was  signed  by  him. 

F.  V.  LeBj  for  the  defendant,  submitted,  that  these  rent-rolls  were  not  ie« 
ceivable  in  evidence,  as  they  were  neither  wholly  in  the  handwriting  of  the 
deceased  steward,  nor  signed  by  him. 

^Coleridge,  J.— The  question  is,  whether  these  entries  would  be  r«i  u 
sufficient  to  enable  the  lessor  of  the  plaintiff  to  charge  the  steward  ^ 
with  the  receipt  of  these  sums.  Now  here  the  steward,  by  putting  down  the 
sum  against  the  defendant's  name  in  the  column  for  sums  received,  not  only 
charges  himself  with  the  receipt  of  this  amount,  but  he  also  puts  in  the  next 
column  a  statement  of  the  time  when  be  received  it.  If  Mr.  Bodenliam  had 
been  obliged  to  bring  an  action  against  Mr.  Rosser  to  recover  this  amount 
from  him,  what  better  evidence  could  he  have  than  these  rent-rolls? 

The  evidence  was  received.(a) 

Verdict  for  the  plaintifll 

(a)  See  the  cases  of  Doc  d,  8turt  v.  Jlfofr6f,  ante,  p.  1,  and  Brum,  Esq.  v.  T^ompjon,  ante^ 


•REGINA  t;.  The  Inhabitants  of  the  Parish  of  PEMBRIDGE.  [*167 

On  the  trial  of  an  indictment  for  the  non-repair  of  highways,  entries  in  an  ancient  parish- 
book,  produced  by  the  churchwarden  from  the  parish  che^t,  were  offered  in  evidence, 
to  show  who  were  the  surveyors  of  the  highways  in  1707: — Held,  that  the  evidence 
was  receivable. 

A  roinute-book,  kept  by  the  magistrates'  clerk,  was  offered  in  evidence,  to  show  who 
had  been  appointed  by  the  magistrates  to  be  surveyors  of  the  highways  for  the  year 
1812: — Heltf,  that  this  evidence  was  not  receivable  without  proof  of  a  search  for  the 
original  appointment,  under  the  hands  and  seals  of  the  magistrates. 

Whether  the  minute-book  would  have  been  receivable  as  secondary  evidence,  if  the 
original  appointments  had  been  lost— Qimp»v. 

A  wriiien  resolution  of  a  vestry  meeting  purported  to  allow  to  Mr.  D.  50/.: — Heltt,  that 
evidence  was  not  admissible  to  prove  what  was  said  by  the  persons  who  were  at  the 
meeting,  with  a  view  of  showing  what  the  60/.  were  allowed  for. 

A  witness  who  produced  an  examined  copy  of  a  record  of  a  conviction  at  the  assizes, 
stated  that  he  examined  it  with  the  original  record,  in  the  custody  of  the  clerk  of 
assize,  but  that  he  thought  the  original  record  was  written  on  paper,  but  was  not  sure. 
It  was  proved,  by  the  son  of  the  clerk  of  assize,  that  all  the  records  in  his  father's  cus* 

^  tody  were  written  cm  parchment,  but  he  had  no  recollection  of  this  particular  record:— 
Held,  that  the  examined  copy  was  receivable  in  evidence. 

Indictment  for  the  non-repair  of  highways. — The  indictment  contained 
eight  counts,  charging  the  inhabitants  of  the  parish  of  Perabri  )ge  with  the 
"non-repair  of  certain  roads  wi'hin  the  said  parish.  Plea  to  the  first  count, 
(hat  the  said  parish  b,  and,  from  time  whereof  the  memory  of  man  is  not  to 
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tlie  contraiy,  hitherto  hath  been  divided  into  sax  townships ;  and  that  so 
much  of  the  said  hi^way  in  the  first  count  mentioned  as  extends  from,  &c., 
1144  yards,  is,  and  from  time  whereof,  &c.,  hath  been  situate  within  the 
township  of  Weston,  and  that  the  residue  is,  and  during  all  the  time  afore* 
said  hath  been,  situate  in  the  township  of  Broxwood  ;  and  that  the  inhabit- 
ants of  the  township  of  Weston,  from  time  whereof,  &c.,  have  repaired  and 
amended,  and  have  been  used  and  accustomed  to  repair  and  amend,  and  of 
right  ought  to  have  repaired  and  amended,  and  still  of  right  ought  to  repair 
and  amend,  when  and  so  often  as  it  hath  been  or  shall  be  necessary,  inde> 
pendently  of  the  inhabitants  of  the  rest  of  the  said  parish,  so  much  and  such 
part  of  the  said  highway  in  the  said  first  count  mentioned  as  is  situate  within 
the  said  township  of  W. ;  and  that  the  inhabitants  of  the  said  township 
of  B.,  from  time  whereof,  &c.,  [in  the  same  manner  as  to  the  part  in  B.,  as 
above  as  to  the  part  in  W.  ;1  and  by  reason,  &c.,  the  inhabitants  of  W, 
ought  to  repair  the  part  in  W.,  and  the  inhabitants  of  B.  the  part  in  B., 
independently  of  the  rest  of  the  inhabitants  of  the  said  parish.  There  were 
*15S1  ^^^^  p\^2LA  to  the  other  counts  *in  a  similar  form,  mutatis  mutandis, 
•I   to  adapt  them  to  the  other  roads  mentioned  in  those  counts.(a) 

Replication  to  the  first  plea,  that  the  inhabitants  of  the  said  town^ip  of 
W.,  from  time  whereof,  &c.,  have  not  repaired  and  amended,  &c.,  (tra* 
versing  the  custom  in  the  terms  of  the  plea.) 

There  were  similar  replications  to  the  other  pleas. 

At  the  trial,  the  defendants  began,  and  they  proposed  to  read  from  an  old 
book,  which  was  produced  by  a  churchwarden  from  the  parish  chest, 
entries  in  which  the  names  of  the  surveyors  of  the  highways  were  stated, 
beginning  with  the  year  1707. 

Talfourdf  Serjt.— These  entries,  although  good  evidence  against  the  de- 
fendants, are  not  admissible  for  them. 

Coleridge,  J. — I  think  they  are  admissible.  Could  any  other  evidence 
heaven  of  who  were  the  surveyors  at  that  time  ? 

The  evidence  was  received. 

A  clerk  to  the  justices  in  petty  sessions  produced  a  book  purporting  to 
contain  entries  of  the  appointments  of  surveyors  for  Pembridge,  which  he 
had  received  firom  a  former- clerk,  who  was  dead.  He  stated,  that  he  had 
been  clerk  for  seven  years,  and  that,  during  that  time,  it  had  been  the  in- 
variable practice  to  appoint  the  surveyors  without  any  warrant  under  the 
hand  and  seal  of  the  magistrates,  and  diat  the  only  written  matter  was  the 
*1591  ^°^ry  *Q^adc  by  the  clerk  in  the  book  produced.  The  entry  proposed 
•■   to  be  read  was  of  the  year  1812. 

Talfourdj  Serjt.,  Greaves^  and  Smytkiesj  for  the  prosecution. — These 
entries  are  inadmissible  ;  they  are  neither  primary  nor  secondary  evidence. 
The  best  evidence  is  the  appointment  itself,  and  that,  by  13  Geo.  3,  c.  78, 
8.  1,  must  have  been  under  the  hands  and  seals  of  the  magistrates.  They 
are  only  authorized  to  appoint  in  that  manner ;  and  it  is  to  be  presumed 
that  they  did  their  duty.  If  the  evidence  of  the  witness  goes  for  any  thm^, 
it  goes  to  prove  that  no  lep;al  appointments  were  ever  made.  The  omj 
cases  in  which  entries  by  officers  are  admitted,  are,  where  there  is  a  public 

(a)  The  defendants  had  previoasly  pleaded,  that  the  parish  was  divided  into  six  towa* 
ships,  and  that  each  of  the  six  townships  from  time  immeinorial  had  repaired  all  the 
roads  situate  within  it,  independently  of  the  rest  of  the  parish.  They  aHerwards  obtained 
leave  to  plead  the  pleas  above  mentioned ;  and  Mr.  Justice  Patteson  having  taken  time 
10  consider  whether  they  should  have  such  leave,  granted  it,  at  the  same  time  statiag 
that  there  was  no  precedent  for  such  pleas;  and  he  very  much  doabted  whether  they 
would  be  good  even  aAer  verdict 
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lOflicer,  and  he  has  a  public  duty  to  perfonn,  and  the  entries  were  made  in 
performance  of  that  duty.  Here  the  clerk  is  no  officer ;  he  is  the  mere  ser* 
rant  of  the  jusdces,  and  holds  his  situation  by  so  infirm  a  tenure,  that  a  man* 
•iamus  will  not  lie  to  restore  him  to  his  situation  :(a)  he  may  be  dismissed 
instanter;  neither  b  there  any  duty  to  perform.  There  is  nothing  that 
requires  the  clerk  to  the  justices  to  make  any  such  entry ;  they  are  merely 
the  voluntary  entries  of  a  person  who  has  no  authority  to  make  them,  and 
no  duty  to  perform  in  making  them.  Suppose  an  indictment  were  preferred 
against  a  party  for  refusing  to  execute  the  office  of  surveyor,  it  is  impossible 
to  contend  that  these  entries  would  be  evidence  to  prove  his  appointment 
Neither  are  they  admissible  as  secondary  evidence ;  for  no  search  has  been 
made,  or  loss  proved,  of  the  original  appointments ;  and  even  if  that  had 
been  done,  these  entries  would  not  be  secondary  evidence,  as  they  are  the 
.mere  unwarranted  entries  of  the  party  making  them. 

W.  J.  JUexander,  F.  V.  Zee,  and  DomvilUj  for  the  defendants. — This  is 
•  not  secondary  evidence,  it  is  die  best  evidence.  We  do  not  require  the 
same  strictness  of  *proof  here  as  in  an  indictment  against  a  person  r«|gA 
for  refusing  an  office.  These  are  the  records  of  a  court,  and  of  the  '- 
proceedings  that  have  taken  place  at  that  court.  'Die  case  of  Rex  v. 
Martin^  2  Camp.  100,(6)  goes  to  show  that  this  evidence  is  admissible. 

Coleridge,  J. — There  the  act  required  that  notice  should  be  given,  and 
that  the  surveyor  should  be  elected  at  a  vestry ;  and  the  entry  was,  that  A. 
was  elected.  That  was  all  in  direct  compliance  with  the  act ;  but  here  you 
are  seeking  to  show  an  appointment  by  this  sort  of  evidence  in  direct  contra* 
Tentioii  of  the  act.  You  are  obliged  to  assume,  upon  evidence  as  to  a  few 
years'  practice,  that  the  justices  have  acted  direcdy  against  the  provisions 
of  an  act  of  parliament. 

W,  J,  Alexander, — It  is  not  necessary  that  the  appointment  should  be 
strictly  regular. 

Coleridge,  J. — Perhaps  not ;  but  this  is  merely  a  parol  appointment. 

W.  J.  Alexander. — The  entry  is  the  only  evidence  of  the  appointment 
There  is  no  other ;  it  is  the  only  appointment. 

F.  V.  Lee, — The  question  b,  whether  it  is  compulsory  under  the  act  to 
appoint  by  warrant  ? 

Coleridge,  J. — Do  you  mean  to  say  that  the  magistrates  may  appoint 
otherwise  than  by  warrant  ? 

*F.  V,  Lee. — The  acceptance  of  the  appointment  is  the  thing  that  r^igi 
makes  a  man  an  officer.  ^ 

Coleridge,  J. — The  appointment  by  the  magistrate  is  an  absolute  ap- 
pointment. If  the  persons  appointed  refuse  the  office,  they  are  liable  to  a 
penalty/c)  therefore,  it  cannot  be  said  to  be  voluntary :  the  appointment  of 
a  sheriff  is  absolute,  although  he  may  avoid  serving  by  paying  of  a  fine. 

Talfourdy  Serjt.,  in  reply,  was  stopped  by  the  learned  judge. 
[    Coleridge,  J. — ^I  cannot  receive  this  evidence.     It  could  only  be  receiv- 

(a)  See  the  case  of  Ex  parte  Sttndyt^  4  B.  &  Ad.  863. 

(h)  In  that  case,  it  appeared  that  by  a  private  act  of  parliament,  for  reg:u1atinj;  th4 
concerns  of  the  poor  of  the  parish  of  Greenwich,  it  was  required,  that  certain  notice 
should  be  given  of  a  vestry  for  the  election  of  a  treasurer,  and  that  a  treasurer  should 
be  elected  at  a  vestry  held  in  pursuance  of  such  notice  :—f/(pM,  by  Lord  Chief  Baron 
Ifacdonald,  that  an  averment  in  an  indictment  for  a  libel,  ''thai  R.  B.  was  duly  elected 
treasurer  of  the  said  parish,"  was  sufficiently  proved  by  an  entry  in  the  vestry-book, 
which  stated,  that  R.  B.  was  elected  treasurer,  at  a  vestry  **  duly  held  in  pursuance  of 
notice." 

(r)  Formerly,  under  the  stat  13  Geo.  3,  c.  78,  8. 1 ;  but  now  under  the  stat.  5  dc  6  Will* 
4^  c  50,  s.  8. 
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able  as  primaiy  or  secondaiy  eridence.  I  should  be  bound  to  presume, 
that  the  justices  had  proceeded  according  to  law ;  and  then  the  only  course 
to  make  these  books  evidence,  would  be  to  show,  first,  that  search  had  been 
made,  and  that  the  warrants  had  not  been  found,  and  then  to  show  that  the 
practice  had  been  to  make  these  entries ;  but  that  has  not  b^en  done.  Then 
It  is  put,  that  the  entries  may  be  received  as  primary  evidence :  that  is,  that 
(hey  are  the  act  of  appointment.  Now  there  is  an  act  of  parliament,  which 
requires  an  appointment  to  be  made  under  hand  and  seal,  and  the  magistrates 
seem  to  have  chosen  not  to  act  accordingly.  The  whole  proceeding  has  been  ir- 
regular, and  the  justices  have  proceeded  m  a  totally  wrong  way.  llie  justices. 
by  these  entries,  no  more  made  these  persons  legal  surveyors,  than  if  I  had 
myself  made  the  appointment. 

The  evidence  was  rejected.(a) 

The  resolution  of  a  vestry  meeting  held  the  12th  April,  1821,  was  read  ; 
and  it  purported  to  allow  Mr.  Da  vies  a  sum  of  50/. 
*1621       *  ^'  ^'  Alexander  proposed  to  ask  what  was  said  by  persons  present 
•■    at  the  meeting. 

Talfourdj  Sent.,  objected. 

CoLEHiDGE,  f. — Here  is  a  vestry  meeting,  which  comes  to  a  resolution  to 
allow  Mr.  Davies  50/.;  whatever  a  person  says,  when  he  enters  into  a  writ* 
ten  agreement,  might  be  given  in  evidence,  if  parol  evidence  may  here  be 
given,  in  addition  to  this  written  resolution. 

W.  /.  Alexander. — What  is  said  is  explanatory  of  the  resolution. 

Coleridge,  J. — I  am  very  clearly  of  opinion,  it  is  not  evidence.  If  the 
meeting  meant  to  guard  the  resolution  by  any  thing  in  addition  to  the  terms 
of  it,  they  should  nave  entered  it  as  part  of  the  resolution.(fr) 

For  the  prosecution,  in  order  to  prove  the  conviction  of  the  parish  upon 
an  indictment  for  non-repair  of  these  roads,  in  1806,  a  witness  was  called, 
who  stated  that  he  went  to  the  house  of  Mr.  Bellamy,  the  clerk  of  assize  of 
the  Oxford  Circuit,  in  London,  and  there  saw  him  and  Mr.  Charles  Bellamy ; 
that  he  there  asked  for  the  record,  and  received  a  written  paper,  (which  he 
produced,)  which  he  and  Mr.  C.  Bellamy  compared  with  a  document,  also 
then  produced  as  the  record,  and  which  the  witness  stated,  he  thought  was 
paper,  but  he  was  not  sure  whether  it  was  paper  or  parchment ;  but  it  was 
much  torn. 

Mr.  C.  Bellamy  was  caUed  as  a  witness,  but  he  could  not  recollect  the 
particular  transaction.  He  stated  that  the^practice  was,  when  a  record  was 
required,  to  make  it  out  from  the  minutes  and  the  indictment,  on  an  original 
«lgQ-|  parchment-roll,  which  was  signed  by  Mr.  Bellamy ;  and  *that  a  copy 
-I  was  then  made  on  paper,  and  compared  with  the  roll,  and  stamped 
with  the  Oxford  Circuit  Stamp,  which  was  given  to  the  party  applying  for 
it;  and  that,  as  &r  as  his  own  experience  for  four  or  five  years  went,  the 
roll  was  drawn  up  from  the  indictment  and  minutes,  without  any  paper  draft 
in  the  first  instance  being  made ;  and  that  he  never  knew  of  a  paper  copy 
having  been  kept.  Mr.  C.  Bellamy  also  stated,  that  the  paper  now  pro* 
duoed  was  signed  by  Mr.  Bellamy,  and  stamped  with  the  circuit  stamp. 

W.  J.  Alexander  objected,  that  there  was  no  evidence  of  a  record  on 
parchment,  which  was  essential.  He  cited  the  case  of  Bex  v.  SmUh^  8  B. 
k  C.  341,  (15  £.  C.  L.  R.  232,)  and  Cair.  Supp.  p.  189.(c) 

(a)  In  a  later  stage  of  the  cause,  a  witness  produced  several  appoiatmentt  of  the  sarrejr* 
•Ti  under  the  handd  and  seals  of  the  magistrates. 
(6)  See  the  stat  6S  Geo.  8,  c.  S9,  s.  2. 
(c)  See  also  the  case  of  Parttr,  Etq^r  Cooptr,  Etq^  6  C.  ft  P.  8Ai»  (95  E.  C.  L.Ri 
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CoLERn>GC,  J. — An  objection  of  this  kind  ought  to  be  made  out  on  the  facta. 
I  am  by  no  means  satisfied  that  the  origihal  document  was  not  on  parch- 
inent.(a)  Mr.  Charles  Bellamy  speaks  of  the  practice,  and  states,  that  there 
is  always  a  parchment  record  drawn  up ;  and  all  that  can  be  said  is,  that 
the  witness  is  not  certain  whether  this  record  was  upon  paper  or  not.  He 
says,  I  applied  for  a  record,  and  it  was  produced  as  a  record  ;  but  I  can't 
say  whether  it  was  on  paper  or  on  parchment.  I  think  the  evidence 
admissible. 

The  evidence  was  received. 

Verdict  for  the  crown. 

435.)  Lord  Chief  Baron  Coymns  says,  (Com.  Dig.  tit  Rtcord,  A.,  citing  Co.  Litt.  1 17,  b, 
and  260  a,)  '*  A  record  is  a  memorial  of  a  proceeding  or  act  of  a  court  of  record,  ttUered 
in  a  roll  of  parckmeni,  for  the  preservation  of  it." 

(a)  There  is  every  reason  to  suppose  that  the  suggestion,  that  this  record  was  written 
on  paper,  was  founded  entirely  in  mistake.  We  helieve  that  all  the  records  of  the  Ox- 
ford Circuit  Court  are,  and  always  have  been,  written  on  parchment.  And  when  even 
recognisances  have  been  sent  by  magistrates  to  the  clerk  of  assize  written  on  paper, 
(as  they  sometimes  have  been,)  it  has  been  the  uniform  practice  for  the  clerk  of 
assize  to  send  them  back,  that  they  might  be  rewritten  on  parchment 
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REGINA  V.  ANN  WALTERS. 

If  a  person  do  any  act  towards  another  who  is  helpless,  which  must  necessarily  lead  to 
the  death  of  that  other,  the  crime  amounts  to  murder;  but  if  the  circumstances  are 
such  that  the  person  would  not  have  been  aware  that  the  result  would  be  death,  that 
would  reduce  the  crime  to  manslaughter,  provided  that  the  death  was  occasioned  by 
an  unlawful  act,  but  not  such  an  act  as  showed  a  malicious  mind. 

If  a  woman  lefl  her  child,  a  young  infant  at  a  gentleman's  door,  or  other  place  where  it 
was  likely  to  be  found  and  taken  care  of,  and  the  child  died,  it  would  be  manslaughter 
only ;  but  if  the  child  were  left  in  a  remote  place,  where  it  was  not  likely  to  be  found— 
e.  g.  on  a  barren  heath — and  the  death  of  the  child  ensued,  it  would  be  murder. 

Murder. — The  first  count  of  the  indictment  charged  that  the  prisoner, 
on  the  13th  of  April,  1841,  at  Ledbun',  being  big  with  a  female  child,  the 
said  female  child  alone  and  secretly  did  bring  forth  alive ;  and  that  she,  in 
and  upon  the  said  female  child  being  so  alive,  and  not  named,  feloniousH 
wilfully,  and  of  her  malice  aforethought,  did  make  an  assault ;  and  that  she 
in  a  certain  queen's  highway  and  open  place,  there  feloniously,  wilfully^ 
and  of  her  malice  aforethought,  did  wilfully  leave,  abandon,  and  expose  the 
said  child,  naked  and  without  protection,  to  the  cold  and  inclemency  of  the 
weather ;  and  that  she,  on,  &c.,  at,  &c.,  after  the  child  was  bom,  feloniously, 
&c.,  did  neglect,  omit,  and  refuse  to  tie,  fasten,  and  secure  the  navel-strinff 
of  the  body  of  the  said  child,  and  to  administer  to  the  said  child  such  fooa 
asi  was  sufficient  and  necessary  for  the  support  and  maintenance  of  the  childJ 
By  means  of  which  exposure,  and  also  of  omitting  to  tie  the  navel-string, 
and  to  give  sufficient  food,  the  child  died.  The  second  count  was  similar 
•to  the  first  count,  but  omitted  that  part  of  it  which  related  to  the  r^tgR 
omission  to  tie  the  navel-string.  The  third  count  stated  it  to  be  the  1- 
ditj  of  the  prisoner,  as  the  mother  of  the  child,  to  provide  proper  clothe^' 
aou  protection  for  it,  the  child  being  unable  to  provide  for  itself;  and  that 
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abe  exposed  it  to  the  ioclemency  of  the  weather,  by  which  it  died.(a)    The 

•Ififil  f^"*^^  count  stated  a  duty  in  the  prisoner  •lo  secure  the  navel-string 

^  of  the  child)  to  procure  clothing  and  shelter  for  it,  and  to  give  it  milk 

9.~^  and  food  ;  and  that  *she  exposed  the  child  to  the  inclemency  of  the 

•I  weather,  did  not  provide  it  with  clothing  and  shelter,  and  omitted  to 

•Ififil  ^"PP'y  ^^  ^'^^  food,  by  means  whereof  the  child  died.     The  *fifUi 

-I  count  was  similar  to  the  fourth,  except  that  it  confined  the  allegation 

(a)  As  the  Tonns  of  this  and  the  foUowin^  counts  of  the  indictment  may  be  useful  in 
practice,  we  have  subjoined  them. 

Tinrd  roun/.— **  And  the  jarors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present, 
that  ihe  said  Ann  Walters  aAerwards,  to  wit,  on  the  same  day,  and  in  the  year  afoi«« 
said,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  npon 
a  certain  female  child,  then  and  there  bom  of  the  body  of  the  said  Ann  Walters,  whose 
name  is  to  the  jurors  aforesaid  unknown,  feloniously,  wilfully,  and  of  her  malice  afore- 
thoDght,  did  make  an  assaulL  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  it  was  the  duty  of  the  said  Ann  Walters,  then  and  there,  to  provide 
proper  and  sufficient  clothes,  coverin^^,  and  protection,  fur  the  body  of  the  said  last-men- 
tioned female  child,  the  said  last-mentioned  female  child  being  then  and  there  unable  to 
provide  for  and  take  care  of  herself;  and  that  the  said  Ann  Walters  then  and  there, 
contrary  to  her  duty  in  that  behalf,  feloniously,  wilfully,  and  of  her  malice  aforethought, 
with  both  her  hands  did  put  and  place  the  said  last-mentioned  female  child  in  a  certain 
common  and  public  highway  and  open  place  there,  and  then  and  there  did  feloniousiy, 
wilfully,  and  of  her  malice  aforethought,  desert  and  leave  the  said  last-mentioned  female 
child  there  exposed  to  the  inclemency  of  the  weather,  without  sufficient  clothes,  cover- 
ing, shelter,  and  protection  for  the  body  of  the  said  last-mentioned  female  child.  By 
means  of  which  said  several  premises  in  this  count  mentioned,  the  said  last-mentioned 
female  child  became  and  was  mortally  sick,  weak,  and  disordered  in  her  body ;  of  which 
said  mortal  sickness,  weakness,  and  disorder  aforesaid,  the  said  last-mentioned  female 
child,  on  and  from  the  said  13ih  day  of  April,  in  the  year  aforesaid,  until  the  14th  day 
of  the  same  montK,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  languish,  and 
languishing  did  live,  and  then  and  there,  to  wit,  on  the  said  14th  day  of  April,  in  the 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  die.  And  so  the 
iurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Ann  Walters,  the  said 
last-mentioned  female  child,  in  manner  and  form  last  aforesaid,  feloniously,  wilfully, 
and  of  her  malice  aforethought,  did  kill  and  murder,  against  the  peace  of  our  lady  the 
queen,  her  crown  and  dignity.** 

Fourth  amnt. — **  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  Ann  Walters  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  being  big  with  a  certain  female  child,  the  same 
female  child  alone  and  secretly  from  her  body  did  then  and  there  bring  forth  alive.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  it  then  and  there 
became  and  was  the  duty  of  the  said  Ann  Walters,  as  the  mother  of  the  said  child,  [to 
fasten,  tie,  and  secure  the  navel-string  of  the  body  of  the  same  child,  and  to  provide  and 
procure  such  clothing,  covering,  and  shelter  for  the  body  of  the  same  child,  as  were  then 
and  there  necessary  and  sufficient  to  protect  and  defend  the  same  child  from  the  cold  and 
inclemency  of  the  weather,  and  also  to  procure  for,  and  give,  and  administer  to  the  same 
ehild  such  milk  and  food  as  was  then  and  there  necessary  and  sufficient  for  the  support 
and  maintenance  of  the  said  child.]  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Ann  Walters,  not  regarding  her  duty  in  that  behalf,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the  day  and  year  first 
aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and 
upon  the  same  child  not  named,  in  the  peace  of  God  and  our  said  lady  the  queen  then 
and  there  being,  feloniously,  wilfully,  and  of  her  malice  aforethought,  did  make  an 
assault ;  and  that  the  said  Ann  Walters,  the  same  child  into  both  her  hands,  feloniously, 
wilfully,  and  of  her  malice  aforethought,  did  then  and  there  take,  and  that  the  said  Ann 
Walters,  the  same  child,  feloniously,  wilfully,  and  of  her  malice  aforethought,  with  both 
her  hands,  did  then  and  there  put  and  place,  in  a  certain  road  there  situate,  and  the  same 
child  in  the  said  road,  then  and  there,  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, did  expose,  leave,  and  abandon,  naked  and  without  any  clothing,  covering,  or 
'shelter  whatever  to  protect  the  body  of  the  same  child  from  the  cold  and  inclemency  of 
the  weather,  f  And  that  the  said  Ann  Walters  did  then  and  there  feloniously,  wilfully, 
and  of  her  malice  aforethought,  wholly  neglect,  omit,  and  refuse  to  tie,  fasten,  or  in  any 
way  secure,  the  navel-string  of  the  body  of  the  same  child ;  and  that  the  said  Ann  Wal- 
ters did  then  and  there  feloniously,  wilfully,  and  of  her  malice  aforethought,  wholly 
neglect,  omit,  and  refuse  to  provide  and  procure  any  clothing,  covering,  or  sh<^l^er  whal* 
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of  the  duty,  and  the  breach  of  it,  to  the  clothing  and  shelter.    The  sixth 
count  was  also  similar  to  the  fourth,  except  that  it  confined  the  allegation  of 
the  duty,  and  the  breach  of  it,  to  the  clothing  and  shelter,  and  the  adminit 
tering  of  milk  and  food. 

Greaves  J  for  the  prosecution,  in  his  opening  cited  the  following  passage 
from  Sir  William  Russell's  work  on  Crimes  and  Misdemeanors,  Book  3^ 
ch.  i. :  ^^  If  a  man,  however,  does  an  act,  the  probable  consequence  of  which 
may  be,  and  eventually  is,  death,  such  killing  may  be  murder;  although  no 
stroke  be  struck  by  himself,  and  no  killing  may  have  been  primarily  in 
tended  :{a)  as  where  a  person  carried  his  sick  father,  against  his  will,  in  a 
severe  season,  from  one  town  to  another,  by  reason  whereof  he  died  ;(fr)  or 
where  a  harlot,  bein^  delivered  of  a  child,  left  it  in  an  orchard  covered  only 
with  leaves,  in  which  condition  it  was  killed  by  a  kite  ;(c)  or  where  a  child 
was  placed  in  a  hogstye,  where  it  was  devoured  .((^)  In  these  cases,  and 
also  where  a  child  was  shifted  by  parish  officers  from  parish  to  parish,  till  it 
died  for  want  of  care  and  sustenance,(e)  it  was  considered  that  the  acts  so 
done,  wilfully  and  deliberately,  were  of  malice  prepense." 

soever  for  the  same  child ;  and  that  the  said  Ann  Walters  did  then  and  there  felonioasty, 
wilfally,  and  of  her  malice  aforethoa^ht,  wholly  neglect,  omit,  and  refuse  to  procure  for» 
or  to  give  or  administer  to  the  same  child  any  milk  or  other  food  whatsoever,  by  means 
of  which  said  last-mentioned  exposure,  leaving,  and  abandonment  of  the  same  child,  and 
also  by  the  omitting  and  refusing  to  tie,  fasten,  and  secure  the.  navel-string  of  the  same 
child  as  aforesaid,  and  to  provide  and  procure  clothing,  covering,  and  shelter  for  the 
body  of  the  same  child  as  last  aforesaid,  and  to  procure  for,  and  give,  and  administer  to 
the  same  child  milk  and  food  as  last  aforesaid,f  the  same  child,  from  the  time  of  its  birth 
aforesaid,  on  the  day  and  year  first  aforesaid,  until  the  14th  day  of  the  same  month,  ai 
the  parish  aforesaid,  in  the  county  aforesaid,  did  languish,  and  languishing  did  live,  oa 
which  said  14th  day  of  April,  in  the  year  aforesaid,  the  same  child,  at  the  parish  afore- 
•aid,  in  the  county  aforesaid,  of  such  leaving,  abandonment,  and  exposure,  and  of  such 
wilful  omission,  neglect,  and  refusal  as  in  this  count  mentioned,  did  then  and  there  di& 
And  so  the  jurors  adforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  Ann  Walters, 
the  same  child  in  manner  and  form  last  aforesaid,  feloniously,  wilfully,  and  of  her 
malice  aforethought,  did  kill  and  murder,  against  the  peace  of  our  lady  the  queen,  her 
crown  and  dignity." 

Fifth  count, — Exactly  similar  to  the  4th,  but,  instead  of  the  part  between  [  ],  inserting 
the  following: — **  to  protect  and  defend  the  same  child  from  the  cold  and  inclemency  of 
the  weather,  and  to  provide  and  procure  such  clothing,  covering,  and  shelter  for  the 
body  of  the  said  child  as  was  then  and  there  necessary  and  sufficient  to  protect  and 
defend  the  same  child  from  the  cold  and  inclemency  of  the  weather.'**  And  instead  of 
the  allegation  between f  f,  inserting  the  following: — "And  that  the  said  Ann  Walters 
did  then  and  there  feloniously,  wilfully,  and  of  her  malice  aforethought,  wholly  neglect, 
omit,  and  refuse  to  protect  and  defend  the  same  child  from  the  cold  and  inclemency  of 
the  weather,  or  to  provide  or  procure  any  clothing,  covering,  or  shelter  whatsoever  for 
the  same  child,  *  *  by  means  of  which  said  last-mentioned  exposure,  leaving,  and  aban- 
donment of  the  same  child,  and  also  neglecting,  omitting,  and  refusing  to  protect  and 
defend  the  same  child  from  the  cold  and  inclemency  of  the  weather,  and  to  provide  and 
procure  clothing,  covering,  and  shelter  for  the  body  of  the  same  child,  as  in  this  count 
mentioned.**  •  •  • 

Sixth  coMN/.— Exactly  similar  to  the  6th  count,  except  that,  in  stating  the  duty  of  th» 
prisoner,  the  following  words  were  added  at  the  *  : — **  And  also  to  procure  for,  and  give, 
and  administer  to  the  same  child  such  milk  and  food  as  was  then  and  there  necessary 
and  sufficient  for  the  support  and  maintenance  of  the  same  child  ;**  and  in  stating  the 
cause  of  the  death  the  following  allegation  was  inserted  at  the  *  * : — **  And  that  the  said 
Ann  Walters  did  then  and  there  feloniously,  wilfully,  and  of  her  malice  aforethought, 
wholly  neglect,  omit,  and  refuse  to  procure  for,  give,  or  administer  to  the  same  child 
any  milk  or  other  food  whatsoeVer.**  And  at  the***  the  following  was  inserted:-* 
*  And  to  procure  for,  and  to  give  and  administer  to  the  same  child,  milk  and  food  as  laal 
aforesaid." 

fa)  4  Blac.  Com.  197. 

[b)  I  Hawk.  P.  G.  c.  31,  s.  6;  1  Hale,  431, 433. 

U)  1  Hale,  431 ;  1  Hawk.  P.  C,  c  31,  s.  6. 

[iQ  1  East,  P.  C.  c  6, 8. 18, p.  326.  (e)Palm.646, 
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It  appeared  that  the  prisoner,  who  was  an  unmarried  woman,  had  taken 
a  place,  to  go  by  a  stage- wagon,  on  the  13th  of  April,  1841,  and  that  she 
started  by  the  wagon,  from  Worcester,  on  the  evening  of  that  day,  and  was 
in  the  wagon  at  about  ten  o'clock  on  that  night,  at  the  Wellington  Inn, 
which  is  situated  on  the  Malvern  hills ;  and  that  she  must  have  left  the 
wagon  after  that  time,  as  she  overtook  the  wagon  at  Ledbury.  It  further 
*1fiQ1  ^PP^^^9  *tbBt  she  was  delivered  of  this  child  at  the  road-side,  be- 
^  tween  the  Wellington  Inn  and  Ledbury ;  and  that,  after  the  child 
was  bom,  she  had  carried  it  a  distance  of  about  a  mile  to  the  place  at  which 
the  child  was  Ibund  dead,  which  Was  also  at  the  road-side.  It  further 
appeared,  that  this  was  a  much  frequented  road,  and  that  two  wagon-teams 
and  several  persons  were  on  it  about  the  time  at  which  the  child  was  left; 
and  tliat  a  wagoner  named  Weaver,  who  was  passing  along  the  road,  heard 
the  chdd  cry,  but  instead  of  going  to  render  any  assistance,  he  went  on,  and 
told  some  other  persons,  who  went  to  the  place  where  the  child  lay,  and 
there  found  it  dead  from  cold  and  exhaustion.  The  body  of  the  child  was 
quite  naked.  It  further  appeared  that  the  prisoner  had  arranged  with  a 
woman,  named  Thomas,  to  be  confined  at  her  house ;  and  that  she  should 
be  paid  3^.  6d.  a  week  to  take  care  of  the  child. 

C.  Phillips  J  for  the  prisoner. — I  submit,  that  this  is  a  case  of  manslauehter 
only.  It  is  quite  evident  that  the  prisoner  had  no  original  intention  of  de- 
stroying the  child,  as-  she  had  made  arrangements  for  the  taking  care  of  it. 
There  seems,  also,  to  be  equally  little  doubt,  that  she  got  out  of  the  wagon 
when  seized  with  the  pains  of  labour,(a)  and  that  after  the  birth  of  the  child 
she  carried  it  as  far  as  her  strength  would  allow  her,  and  then  laid  it  at  the 
road-side,  hoping  that  some  passer-by  would  render  it  assistance.  It  is  also 
clear,  that  she  did  not  miscadculate  on  the  chance  of  the  cries  of  the  infant 
bein^  heard  by  some  one  going  along  the  road,  as  they  actually  were  heard ; 
and  if  the  wagoner  W^eaver  had  taken  up  the  child,  instead  of  leaving  it  to 
perish,  the  life  of  the  child  would  have  been  preserved. 
*1701  *CoLTMAN,  J.,  (in  summing  up.) — If  a  party  do  any  act  with  i«- 
^  gard  to  a  human  being  helpless  and  unable  to  provide  for  itself,  which 
must  necessarily  lead  to  its  death,  the  crime  amounts  to  n)urder.(fr)  But  if 
the  circumstances  are  not  such,  that  the  party  must  have  been  aware  that  the 
result  would  be  death,  that  would  reduce  the  oflence  to  the  crime  of  man* 
slaughter,  provided  the  death  was  occasioned  by  an  unlawftil  act,  but  not 
such  as  to  imply  a  malicious  mind,  lliere  have  been  cases  where  it  has 
been  held,  that  persons  leaving  a  child  exposed  and  without  any  assistance, 
and  under  circumstances  where  no  assistance  was  likely  to  be  rendered,  and 
thereby  causing  the  death  of  the  child,  were  guilty  of  murder.  It  will  be 
fi>r  you,  in  the  present  case,  to  consider  whether  the  prisoner  left  the  child 
in  such  a  situation  that,  to  all  reasonable  apprehension,  she  must  have  been 
aware  the  child  must  die ;  or  whether  there  were  circumstances  that  would 
make  it  likely  that  the  child  would  be  found  by  some  one  else,  and  its  life 
preserved,  because  then  the  offence  of  the  prisoner  would  be  manslaughter 
only.  It  is  impossible  to  say  that  the  oflence  of  the  prisoner  can  be  less  than 
manslaughter.    It  is  for  you  to  consider,  whether,  under  all  the  circumstances, 

(a)  Some  important  information  as  to  labour-pains  beine  in  some  instances  mistakita 
lor  eolic,  and  as  to  the  almost  instantaneons  birih  of  children,  will  befonnd  in  Dr.  Htin* 
tar's  work  on  Infanticide,  p.  7;  Dr.  Gordon  Smith's  Med.  Jtir.  p.  868;  and  Par.  and 
Fonb.  Med.  Jur.  vol.  3,  p.  1S4,  which  are  cited  in  Can*.  8npp.  3d  ed^  App.  p.  xix.  to  xsv 

(6)  8ee  the  cases  of  Bex  v.  Smith,  8  C.db  P.  449,  (18  E.  C.  L.  R.  816;)  Hex  t.  Savnden^ 
'I  C.  Sl  p.  877,  (88  E.  C.  L.  R.  610;)  and  JRe^.  t.  Edwrnrds,  8  C.  &  P.  811,  (34  E.  C.  L.  It 
UO.) 
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;fliis  child  was  left  in  such  a  situation  that  there  was  a  reasonable  expectation 

'  that  it  would  be  taken  up  by  some  one  else  and  preserved.     Suppose  a  per* 

:  son  leaves  a  child  at  the  door  of  a  gentleman,  where  it  is  likely  to  be  taken 

,  into  the  house  almost  immediately,  it  would  be  too  much  to  say,  that,  if  death 

-  ensued,  it  would  be  murder ;  the  probability  there  would  be  so  great,  almost 

amounting  to  a  certainty,  that  the  child  would  be  found  and  taken  care  of. 

•  If,  on  the  other  hand,  it  were  left  on  an  unfrequented  place,  a  barren  heath, 

for  instance,  what  inference  could  be  drawn,  but  that  the  party  left  it  there 

an  order  that  it  might  die.     This  is  a  sort  of  intermediate  case,  because  the 

.  ^'child  is  exposed  on  a  public  road,  where  persons  not  only  mi^t   r«|»y| 

pass,  but  were  passing  at  the  time ;  and  you  will,  therefore,  consider  L  ^ '  * 

whether  the  prisoner  had  reasonable  ground  for  believing  that  the  child 

would  be  found  and  preserved. 

Verdict — Guilty  of  manslaughter. 


GLOUCESTER  ASSIZES. 


{Civa  Side.) 

BEFOBE  MB.   JUSTICE  COLERIDGE. 


WOOD,  Bart.,  and  Others  v.  THOMPSON  and  Others, 

If  an  issae  be  directed  by  the  Court  of  Chancery,  to  be  tried  by  a  special  jnry,  and  a  fall 
•pecial  jury  do  not  attend,  whether  either  party  is  entitled  to  pray  a  tales,  without  the 
consent  of  the  other  party — Q^«re. 

On  the  trial  of  an  issue  directed  by  a  court  of  equity,  the  judge  will  take  notice  of  the 
terms  of  the  order  by  which  the  issue  is  directed. 

Issues  of  devisavit  vel  non  were  directed  by  the  master  of  the  rolls,  who  ordered  that 
they  should  be  tried  by  a  special  jury,  but  that  none  of  the  special  jury  should  reside 
tirithin  twelve  miles  of  O.  (the  assize  town.)  There  was  no  order  as  to  the  talesmen, 
and  only  eight  special  jurors  appeared.  The  plaintiff's  counsel  prayed  a  tales ;  but 
the  other  party  objected.  The  judge  would  not  grant  a  tales,  on  the  ground  that,  there 
being  no  order  of  the  master  of  the  rolls  as  to  the  talesmen,  and  their  residing  within 
twelve  miles  of  G.  being  no  legal  ground  of  challenge,  the  talesmen  could  not  be  asked 
on  the  voir  dire,  as  to  their  residences ;  and  that,  if  any  of  them  did  reside  within 
twelve  miles  of  G.,  the  master  of  the  rolls  would  probably  order  a  new  trial  on  that 
ground.    The  trial,  therefore,  stood  over  till  the  next  assizes. 

Issues  directed  by  Lord  Langdale,  master  of  the  rolls,  to  try — 

First — "  Whether  James  Wood,  deceased,  did,  by  two  paper- writings, 
bearing  date  respectively  the  2d  and  3d  •days  of  December,  1834,   [■•|«o 
devise  his  freehold  estates,  of  which  he  was  seised  in  his  demesne  as  ^ 
of  fee,  or  not  ? 

Secondly— Whether  the  said  James  Wood  did  by  the  said  paper- writings 
devise  the  said  freehold  estate  to  Matthew  Wood,  (being  the  plaintiff,  Sir 
Mattlhew  Wood,)  John  Chadbom,  (now  deceased,)  Jacob  Osbom,and  John 
Stirman  Surman,  or  not  ? 

And,  thirdly — Whether  the  said  James  Wood,  deceased,  did,  by  the  said 
paper-writing,  bearing  date  on  the  3d  day  of  December,  in  the  year  last 
aforesaid,  devise  the  said  freehold  estates  to  Matthew  Wood,  (being  the 

Elaintifr,  Sir  Matthew  Wood,)  John  Chadbom,  (since  deceased,)  Jacob  Os- 
om,  and  Johm  Surman  Surman,  or  not?" 
This  was  a  special  jury  cause,  and  only  ei^t  special  jurors  appearing 
Xdlj/f  for  the  plaintiffs,  prayed  a  tales* 
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'  Sir  F.  PoUodCy  for  the  defendants. — I  must  object  to  that  prayer.  The 
order  of  the  master  of  the  lolls,  under  which  these  issues  are  tned,  contains 
(his  provision : — 

'*  It  is  ordered,  that  the  said  issues  shall  be  tried  by  a  special  jury  of  the 
county  of  Gloucester,  to  be  nominated  from  the  special  jurors  resident  in  the 
county,  and  not  less  than  twelve  miles  from  the  city  of  Gloucester."    The 
trial  of  an  issue  under  the  order  of  an  equity  judge  is  entirely  the  creature 
of  the  court  of  equity,  which  has  even  gone  the  length  of  doubting  whether  a 
bill  of  exceptions  could  be  tendered  on  such  a  trial.  The  subject-matter  of  this 
action  is  a  feiened  wag^r  on  the  title  of  the  parties,  and  your  lordship  would 
not  allow  such  a  question  to  be  raised  by  the  mere  authority  of  the  parties 
themselves.    The  present  issues  are  merely  a  step  taken  to  inform  the  con- 
science of  the  court  of  equity,  and,  in  this  particular  case,  the  order 
provides  that  a  particular  class  of  persons  should  try  the  cause — not  that  the 
parties  should  proceed  to  trial  in  the  ordinary  way,  nor  leaving  the  mode  of 
trial  to  the  discretion  of  the  court  of  common  law  to  which  the  record  be* 
*17^1   ^^"S^*     ^^  cause  is  to  be  tried,  not  by  the  ^ordinary  special  jurors 
-I   of  £e  county,  but  by  jurors  resident  not  less  than  twelve  miles  from 
Gloucester.     That  being  so,  the  cause  cannot  be  tried  with  reference  to  the 
order  of  the  master  of  the  rolls,  unless  the  number  of  such  special  jurymen  is 
complete.    It  is  quite  clear  that  the  object  of  the  master  of  the  rolls  was  to 
have  the  conscience  of  the  court  informed  by  a  particular  tribunal.     Then 
is  no  provision  made  for  praying  a  tales.    If  a  tales  were  to  be  granted, 
there  would  be  no  mode  of  ascertaining  whether  the  supplemental  jurors 
lived  twelve  miles  from  Gloucester  or  not ;  and  I  submit,  therefore,  that  the 
plaintiffs  have  no  right  to  pray  a  tales  in  the  present  case. 

Kelly. — It  is  very  true  that  this  is  a  proceeding  directed  by  the  master  of 
the  rolls,  but  upon  the  present  record  it  is  in  form  a  mere  common  law  action 
in  the  Court  of  Queen's  Bench.  The  jury  process  is  in  the  ordinary  form, 
and  I  apprehend,  therefore,  that  this  proceeding  possesses  all  the  incidents  of 
an  ordinary  common  law  action.  If  that  be  so,  then  the  statute  would  apply, 
which  provides,  that  when  a  special  jury  has  been  summoned,  and  there  is 
not  a  full  and  sufficient  attendance  of  special  jurymen,  it  should  be  compe- 
tent to  the  party  on  whose  motion  a  special  jury  was  granted  to  pray  a  tales ; 
and  if  that  party  refuses,  then  that  the  other  party  mi^t  pray  a  tales.  Now, 
what  difference  is  there  in  this  respect  arising  out  of  the  fact  that  this  action, 
instead  of  originating  in  the  Court  of  Queen's  Bench,  is  only  an  issue  directed 
by  the  master  of  the  rolls  ?  The  order  of  the  master  of  the  rolls  cannot 
anect  the  statute  under  which  a  special  jury  is  to  be  empanneled,  and  but 
for  which  statute  there  could  not  be  any  special  jury  at  adl.  The  lord 
chancellor,  or  the  master  of  the  rolls,  have  no  power  of  themselves  to 
nominate  the  special  jury  to  try  the  cause.  If,  then,  this  proceeding  were 
entirely  the  creature  of  the  court  of  equity,  as  contended  by  my  learned 
friend,  the  master  of  the  rolls  could  not  have  ordered  the  cause  to  be  tried 
*1741  ^^  ^  special  jury.  I  *admit  that  the  lord  chancellor  has  the  power, 
^  when  directing  an  issue  to  be  tried,  to  make  it  a  part  of  the  order 
,  that  the  cause  should  be  tried  by  a  special  jury ;  but  when  once  the  order  is 

made,  the  subsequent  proceedings  have  all  the  incidents  of  a  common  law 
J  action.    I  conceive,  therefore,  that  the  moment  the  cause  is  in:  the  Court  of 

'<  Queen's  Bench,  and  is  brought  before  your  lordship,  if  a  special  jury  his 

I  been  struck-  and  summoned,  and  there  be  not  a  full  attendance  of  special 

jniymen,  there  is  the  same  right  under  the  statute  to  pray  a  tales  as  there 
would  have  been  if  the  suit  b«i  commenced  m  that  eourt.    I  pa  not  await 
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that  there  is  any  decision  on  the  point ;  but  upon  principle,  I  submit,  that  the 
plaintiifs  are  entitled  to  pray  a  tales,  and,  if  that  prayer  be  not  granted,  great 
injury  and  expense  w'ill  result  from  a  postponement  of  the  trial  to  the  next 
assizes.  There  being  no  direct  authority  on  the  point,  the  case  must  be  de- 
cided upon  principle  alone ;  and  I  submit,  that  direcUy  that  the  cause  came 
into  a  court  of  law,  all  the  incidents  of  an  action  must  follow.     If,  however, 

irour  lordship  should  entertain  any  doubt  about  it,  I  should  hope  that  your 
ordship  would  see  nothing  irregular  in  postponing  the  cause  until  to-morrow, 
when  a  greater  number  of  special  jurors  might  be  in  attendance. 

Austin^  on  the  same  side. — I  submit  that  this  cause  comes  on  to  be  tried 
as  an  ordinary  action  of  assumpsit,  and  that  there  is  nothing  on  the  face  of 
the  proceedings  which  shows  that  it  was  sent  down  to  be  tried  here  by  the 
Court  of  Chancery,  and  nothing,  therefore,  which  in  the  least  degree  takes 
the  cause  out  of  the  ordinary  course  of  proceedings  at  common  law. 

Sir  F.  Pollock  J  in  reply. — Very  great  injustice  would  arise  from  making  a 
sort  of  experimental  trial ;  and  I  submit,  that  the  cause  ought  not  to  be  tried 
at  all,  unless  the  trial  is  to  be  final,  certain,  and  perfect.  If  the  parties  whom 
I  represent,  and  who  object  to  try  this  cause  except  by  the  special  jury  as- 
signed by  the  master  of  the  rolls,  *shouId  have  die  right  hereafter  i-^i^k 
to  object  to  the  verdict,  what  injustice  would  be  done!  The  verdict  ^ 
of  the  jury  would  go  forth,  possibly  creating  considerable  prejudices  in  the 
minds  of  persons  resident  in  the  county,  and  embarrassing  any  future  jury  in 
the  exercise  of  their  functions.  Issues  out  of  Chancery  are  not  of  very  fre* 
quent  occurrence ;  and  I  do  not  recollect  any  instance  in  which  a  tales  had 
been  prayed.  There  is,  however,  another  point,  which  I  think  is  not  to  be 
overlooked.  If  the  master  of  the  rolls  had  said,  that  either  party  should  be 
at  liberty  to  have  a  special  jury,  the  case  would  not  have  presented  itself  in 
the  same  point  of  view.  But  here  the  master  of  the  rolls  has  imposed  special 
conditions,  with  which  it  was  necessary  to  comply.  The  prayer  of  a  tales  is 
grounded  upon  the  assumption  that  this  is  an  ordinary  nisi  prius  record. 
That  is  a  complete  misconception.  This  cause  would  not  have  been  tried« 
unless  it  were  under  the  order  of  the  master  of  the  rolls ;  and  even  now,  if  the 
cause  should  be  tried,  and  a  new  trial  should  be  moved  for,  every  one  knows 
that  the  pardes  would  not  go  to  the  court  to  which  the  record  belonged,  but  to 
the  judge  in  equity.  In  the  case  of  Armstrong  v.  Lewis ^  3  M.  &  K.  52,(a)  the 
right  to  tender  a  bill  of  exceptions  on  the  trial  of  an  issue  out  of  Chancery  was 
denied  by  Sir  J.  Lkach  ;  and  the  lord  chancellor,  upon  appeal,  approved  of  that 
doctrine.  I  submit,  therefore,  that,  upon  authority,  as  well  as  upon  princi- 
ple, this  application  cannot  be  granted.  But,  further,  if  my  learned  friends 
are  right  in  their  view,  they  might  as  well  try  the  cause  with  one  special  and 
deven  common  jurymen,  as  with  one  common  juryman  and  ^eleven  rmyfa 
special  jurymen.  And,  assuming  that  a  tales  were  taken  from  the  ^ 
common  jury  pannel,  am  I  to  inquire  whether  a  common  juryman  lives 
twelve  miles  from  Gloucester?  What  right  have  I,  either  at  common  Iawo# 
otherwise,  to  challenge  him  on  the  ground  that  he  rendes  within  twelve 
miles  of  this  city  ?  The  order  of  the  master  of  the  rolls  says  nothing  about 
the  common  jurors.  If  my  learned  friends  had  wished  to  have  the  power  to 
pray  a  tales,  they  should  have  asked  the  master  of  the  rolls  what  was  to  be 

(a)  In  that  ease  there  had  been  a  bill  of  exceptions,  and  it  was  held  by  Sir  JL 
Leach,  M.  R.,  Uiat,  upon  the  trial  of  an  issue  directed  by  a  court  of  equity,  a  billr' 
of  exceptions  for  an  allej^d  misdirection  of  the  judge  will  not  lie;  but  the.  regular  cours* 
is  to  apply  to  the  court  which  directed  the  issue  for  a  new  trial ;  and  the  Lord  (^hancellot 
Brougham,  in  the  same  case,  says,  that  '*  considerable  error  appears  to  have  prevailoi. 
ift  aeveral  ttages  of. the  proceedmgay  includuig  those  at  nisi  prius."  '  ^^ 
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done  in  case  there  were  not  a  sufficient  number  of  special  jurymen,  but  they 
have  neglected  to  do  this.  I  e^cibmit,  therefore,  that  the  plaintiffs  have  no 
light  to  pray  a  tales. 

CoLEBiDGE,  J.y  (having  confj^fed  with  Coltmak,  J.) — This  is  a  case  of 
^treme  importance,  both  as  reg^utls.  the  feelings  that  prevail  upon  the 
cause,  and  the  property  which  is  at  stake,  and  I  therefore  come  to  the  con- 
elusion  at  which  I  have  arrived  with  vl^i^'^great  regret.  It  seems  to  me,  that, 
in  deciding  this  case,  I  ought  to  look  to  the^.justice  and  injustice  which  would 
result  from  my  decision ;  and  though  it  is  ijiAppssible  not  to  feel  the  force  of 
the  ailment  which  points  to  the  inconveni(?E(jBe&  of  delay,  I  think  that,  in 
determming.the  real  point  of  the  case, — namely,  Whet^ker  the  trial,  if  it  now 
took  place,  would  be  valid  or  not, — the  hinge  of  the  question  is,  whether  I 
am,  or  am  not,  to  take  notice  of  the  order  of  the  ma!ster  of  4he  rolls  ?  On  the 
one  side,  it  is  said,  that  this  is  a  record,  which,  on  the*^e*of  it,  has  all  the 
incidents  of  a  special  jury  cause,  and  that  I  must  look  at  it'as^^such ;  while, 
on  the  other  side,  it  is  said,  "  You  must  look  at  the  order  of*tbe'  master  of  the 
rolls :"  and  it  seems  to  me  that  I  cannot  but  look  at  it.  In  pDji^-of  form,  it 
is  not  before  me ;  but  I  think  I  must  consider  it  as  if  it  were.  'Now,  I  find 
the  order  says,  that  the  cause  is  to  be  tried  by  a  special  jury  of  the  county,  to 
be  nominated  from  the  special  jurors  resident  in  the  county,  and  not  less 
than  twelve  miles  from  Gloucester.     What  would  be  the  efliect,  if  couimon 

•1771  *j"ry°^*^"  ^^'^  ^^  ^®  called  upon  to  serve  on  this  jury,  who  resided 
-■  within  one  mile  of  Gloucester  ?  This  is  not  a  cause  of  challenge  in- 
dependently  of  the  order;  and  I  think,  therefore,  that  I  could  not  advance  a 
step  without  taking  notice  of  the  order.  If,  then,  I  am  to  take  notice  of  the 
order,  is  the  ^rant  of  a  tales  in  strict  compliance  with  its  terms  ?  I  am  not 
acquainted  with  the  intentions  of  the  master  of  the  rolls  in  directing  this 
issue  to  be  tried ;  and  I  am  not  merely  ignorant  of  them  in  point  of  form, 
but  I  actually  do  not  know  what  they  were.  How,  then,  can  I  tell  what 
objects  his  lordship  may  have  had  in  view  when  he  directed  this  cause  to 
be  tried  by  a  special  jury  composed  of  persons  resident  not  less  than  twelve 
miles  from  the  city  of  Gloucester  ?  If  a  tales  were  granted  at  all,  it  might 
just  as  well  be  granted  where  but  one  special  juror  had  appeared,  and  the 
jury  would  be  composed  of  him  and  eleven  common  jurors,  as  where  there 
were  eight  special  to  four  common  jurymen.  It  appears  to  me,  therefore, 
that  I  have  no  right  to  go  beyond  the  terms  of  the  order.  My  brother  Colt^ 
yxN,  with  whom  I  have  had  as  much  consultation  as  the  time  would  permit, 
says,  that,  in  his  opinion,  the  trial,  if  it  now  proceeded,  would  go  for  no- 
thing, and  that  the  master  of  the  rolls  would  order  a  new  trial.  If  so,  I 
ahould  be  accessory  to  an  act  of  great  injustice,  if  I  allowed  it  to  go  on.  It 
occasionally  happens  that  the  facts  of  a  case  are  so  little  known,  that  the 
first  trial  does  not  elicit  the  whole  truth,  but,  ordinarily  speaking,  I  have 
long  thought  that  a  second  trial  is  not  satisfactory.  It  appears  to  me,  there- 
fore, that  the  ends  of  justice  would  be  best  answered  by  postponing  this 
trial  till  the  next  assizes,  however  much  I  may  regret  the  expense  which  has 
been  incurred  in  preparing  for  it. 

Kelly  applied  for  a  postponement  of  the  cause  for  a  few  hours,  as  coaches 
were  shortly  expected  from  Bristol,  which  might  bring  a  few  special  jurymen. 

CoLERiDGfi:,  J. — I  think  that  I  cannot  grant  the  application. 
9%^cn       ^Kelly  offered  to  try  the  case  by  the  eight  special  jurors  Vihb 

'  J   appeared ;  but  Sir  F,  Pollock  not  consenting,  the  case  was — 

Postponed  to  the  next  assize8.(a) 
(a)  The  absent  jorors  were  each  finfd  60L 

t2 
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REGINA  V.  TOWNSEND. 

II  was  proved  that  a  post  office  letter-carrier  was  m'the  daily  habit  of  calling  at  tha 
lodge  of  the  6.  Infirmary,  and  there  receiviqs  letters,  with  a  penny  on  each  to  prepa/ 
the  postage;  and  that  he  took  them,  withVtb^  penny,  to  the  O.  post  office;  and  that, 
during  his  illness,  a  person  who  had  pcrfib^med  his  duties  did  the  like.  There  was  ao 
evidence  of  any  appointment: — He^  in 'aki 'indictment  under  the  stat  2  Will.  4,  c.  4^ 
8.  1,  for  embezzling  some  of  the  p^Acfr'^nhus  received,  that  this  was  evidence  to  go  to 
the  jury,  that  the  pence  were  rec^ive/1  by  the  prisoner  by  virtue  of  his  employmeat 
as  a  letter-carrier.  .*••.. 

Embezzlement  — The  «pfi9oner  was  indicted,  under  the  slat.  2  Will.  4, 
c.  4,  s.  l,(a)  for  embezzling 'money  received  by  him,  by  virtue  of  his  em- 
ployment  as  a  letter-icarfier. 

It  appeared  that'ihe  'prisoner  was  a  letter-carrier  employed  by  the  post 
office  to  deliver-leraers  about  Gloucester,  and  that  he  had  been  in  the  habit 
of  calling  at  the  lodge  of  the  coimty  of  Gloucester  Infirmary,  and  receiving 
letters  therp,  ami'  a  penny  upon  each  to  prepay  their  postage,  and  that  his 
practice  \f?A't6  deliver  these  letters  at  the  Gloucester  post  office.  It  also 
appeared- t(iat  he  sometimes  omitted  to  call  at  the  lodge,  and  then  the  letters 
were  taken  by  some  person  and  put  in  the  post ;  and  that  during  the  time 
he  had  been  ill,  another  person  who  performed  his  duties  had  also  called  at 
the  lodge  and  received  the  letters  and  the  pennies,  and  delivered  them  at 
the  post  office  in  tlie  same  way  as  the  prisoner.  No  evidence  was  given  of 
the  prisoner's  appointment,  or  of  the  terms  of  it.  Evidence  was  given  with 
a  view  of  showing  that  the  prisoner  had  received  letters  and  the  penny 
postage  at  the  lodge  of  the  Infirmary,  and  had  put  obliterated  stamps  upon 
the  letters  and  embezzled  the  pence. 

^GreaveSy  for  the  prisoner. — There  is  no  evidence  that  the  money  r»i«7Q 
was  received  by  the  prisoner  by  virtue  of  his  employment.  It  was  »■ 
the  mere  voluntary  act  of  the  prisoner  to  go  and  receive  the  letters  and 
the  postage ;  he  was  neither  bound  to  go  to  the  lodge  nor  to  receive  the 
letters ;  and,  in  order  to  prove  that  the  money  was  received  by  virtue  of 
the  employment,  it  must  be  shown  that  it  was  the  duty  of  the  prisoner  to 
receive  the  money.  Can  it  be  contended,  that  every  one  has  a  right 
to  insist  upon  a  letter-carrier  receiving  letters  in  the  street  ?  And  can  it 
be  said,  that,  if  a  letter  was  so  received,  and  the  postage  for  it,  it  was 
received  by  virtue  of  the  employment,  unless  the  carrier  would  be  guilty 
of  a  breach  of  duty  in  not  receiving?  If,  by  refusing  to  receive  it,  he 
would  not  be  guilty  of  a  breach  of  duly,  it  would  not  be  a  receiving  by 
virtue  of  the  employment,  if  the  money  were  received.  I  admit  that  it  is 
sufficient,  to  show  that  the  prisoner  has  acted  as  a  letter-carrier,  to  prove 
that  he  holds  that  situation ;  (b)  but  where  the  charge  is  of  having  em- 
bezzled money  received  by  virtue  of  such  employment,  under  circumstances 
out  of  the  ordinary  course,  I  submit,  that  such  evidence  as  has  been  given 
in  this  case  is  insufficient. 

Coleridge,  J. — I  think  there  is  evidence  to  go  to  the  jury.  The  case 
does  not  rest  simply  on  what  was  done  by  the  pnsoner,  but  there  is  also  the 
fact,  that  the  person  who  performed  his  duties  during  his  illness  pursued  the 
same  course  as  the  prisoner. 

Verdict — ^Not  guilty  on  the  merits. 

(a)  Set  out  6  C.  ac  p.  194,  n.  (a),  (S5  E.  C.  L.  R  31S.) 

(6)  See  the  case.^  of  Rtx  v.  Bomtt^  0  C.  4c  P.  134,  (26  E.  C.  L.  R.  313,)  aad  Rtx  r.  Sm, 
•  C.  &  P.  606,  (25  E.  C.  L.  R.  569.) 
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•180]  ♦GLOUCESTER  CITY  ASSIZES, 


{Crovm  Side,) 

BEFORE  MR.   JUSTICE  COLTMAH. 


REGINA  V.  PHELPS,  SOUTHAN,  and  SMITH. 

A  police  officer  foand  N.  with  potatoes  under  his  shirt,  which  had  been  very  recently 
dug  from  the  croand,  and  apprehended  him.  The  policeman  called  O.  to  assist  him; 
O.  did  so;  and  a  rescue  being  attempted,  O.  was  going  away,  and  was  strack  by  A., 
who  went  away,  and  O.  was  afterwards  killed  by  other  persons,  who  attempted  the 
leseae: — HtU^  that  the  police  officer  had  no  right  to  apprehend  N.,and  that  the  killing 
of  O.,  therefore,  did  not  amount  to  murder;  and  that,  on  an  indictment  for  murder.  A* 
could  not  be  convicted  of  an  assault: — HeUf  also,  that  a  person  charged  to  aid  a  conr 
stable,  and  who  does  so,  is  protected  eundo,  morando,  et  redeundo. 

A^B.,  and  C.  were  indicted  for  murder:  in  the  first  count,  as  principals  in  the  first  de» 
gree:  and  in  the  second  count,  A.  was  indicted  as  a  principal  in  the  first  degrf'e,  and 
B.  and  C.  as  principals  in  the  second  degree;  and  the  grand  jury  ignored  the  first 
count  as  to  B.  d&  C,  and  found  a  true  bill,  on  the  second,  against  all.  SembU,  that  B, 
and  C.  might  be  convicted  on  the  second  count  as  principals  in  the  murder,  although 
A.  was  acquitted 

A  count  charged  A.  with  a  murder,  and  charged  that  B.  and  C  ''at  the  time  of  the  felony 
and  murder  was  committed,  to  wit,  on,  Scc^  at,  dec,  were  feloniously  present,  iktn  and 
tktre  abetting,  aiding,  and  assisting,*'  dec.  Semble,  that  the  word  **  wa$**  may  be  rejected 
as  surplusage ;  but  whether,  even  rejecting  that  word,  this  be  a  good  form  of  charging 
aiders  and  abettors — Qu^re, 

A  prisoner  in  a  case  of  murder  may  demur;  and  if  his  demurrer  be  overruled,  he  aiay 
tftill  plead  not  guilty;  and  tembU,  that  he  may  demur  and  plead  over  to  the  felony  at 
the  same  time. 

Murder. — The  first  count  of  the  indictment  charged  all  the  prisoners  af 
principals,  in  the  first  degree,  with  the  murder  of  John  Overbur^,  by  striking 
and  beating  htm.  The  second  and  third  counts  charged  the  prisoner  Phelps 
as  a  principal  in  the  first  degree,  and  the  prisoners  Southan  and  Smith  as 
principals  in  the  second  degree,  in  the  following  terms: — ^That  the  said 
Southan  and  Smith,  "  at  the  time  of  the  felony  and  murder  ukis  committed, 
to  wit,  on,  &c.,  at,  Jic.,  were  feloniously  present,  then  and  there  abetting^ 
aiding,  and  assisting  the  said  John  Phelps,  &c." 

The  coroner's  inquisition  charged  Phelps  as  principal  in  the  first  degreei 
Vid  Southan  and  Smith  as  principals  in  the  second  degree,  in  the  same  termt 
as  the  second  and  third  counts  in  the  indictment,  omitting  the  word  ''  was.'* 
The  grand  jury  had  found  a  true  bill  generally  against  Phelps,  but  a  tru« 
bill  against  Southan  and  Smith  on  the  second  and  third  counts  only. 
*1811  *Upon  the  arraignment  of  the  three  prisoners,  the  prisoner  Phelps 
-I   pleaded  not  guilty. 

Greavesy  for  Southan  and  Smith,  proposed  to  put  in  both  a  demurrer  and 
a  plea  of  not  guilty  to  the  indictment,  and  the  like  to  the  inquisition.  H# 
cited  the  case  of  Bex  v.  Taylor,  3  B.  &  C.  502,  (10  E.  C.  L.  R.  166,)  and 
aulHnitted  that  he  was  entitled  either  to  demur  and  plearl  not  ^ilty  at  the 
same  time,  or  to  demur,  and,  if  the  demurrer  were  decided  against  him,  to 
plead  over  to  the  felony.  He  also  cited  4  Ch.  Cr.  L.  517,  n.  a ;  2  Hule,  P, 
C.  S57 ;  and  £e2r  v.  Gfifrson,  8  £a.  107. 

W,  J.  Alexander^  for  the  prosecution,  objected  to  both  pleading  and 
demurring  at  the  same  time,  as  being  totally  mconsbtent  with  every  pririci* 
pie  of  pleadinf!^,  and  sanctioned  by  no  authoritv. 

Greaves. — ^If  the  course  be  inconflistenti  it  has  at  all  events  the  sanetioa 
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of  some  of  the  greatest  names  known  to  the  law.(a)  It  is  not  surprising  that 
instances  may  not.be  found,  as  it  is  only  since  die  stat.  7  Geo.  4,  c.  64^ 
that  it  has  become  important  to  demur,  as,  before  that  statute,  every  objec* 
tion  was  open  in  arrest  of  judgment  or  on  error  after  verdict,  in  the  same 
way  as  if  there  had  been  a  demurrer ;  and  since  that  statute,  the  course 
with  some  judges  has  been  to  reserve  the  point,  rdfus  sk  starUibuSy  as  if  the 
point  had  been  taken  on  demurrer.     *This  was  done  by  Mr.  Justice   r*jOQ 
Patteson,  in  the  case  of  Reg.  v.  Cruse,  8  C.  &  P.  541,  (34  E.  C.  L.    L  ^^^ 
R.  522.)    But  in  so  important  a  case,  I  do  not  feel  justified  in  running  anj 
risk,  especially  as  Baron  Gurney,  in  the  case  of  Reg,  v.  Cumockj  9  C.  &  P. 
730,  (^  £.  C.  L.  R.  310,)  held,  that  he  would  not  hear  any  objection  to  an 
indictment  ailer  plea  pleaded,  and  before  verdict ;  and  I  therefore  pray  leave 
both  to  demur  and  plead  not  guilty  at  the  same  time. 
•    CoLTMAN,  J. — I  am  inclined  to  think  that  the  prisoner  may  demur  and 
plead  over  to  the  felony  at  the  same  time.    Mr.  Serjeant  Hawkins  says,  that 
a  demurrer  shall  not  conclude  the  prisoner  from  pleading  over  to  the  felony, 
either  at  the  same  time  with  the  demurrer,  or  after  it  shall  be  adjudeed 
against  him ;  and  he  cites,  as  an  authority  for  both  pleading  and  demurring 
at  the  same  time.  Smith  v.  Bawen,  Mien.  7  Annse,  in  which  case  the  de- 
murrer, was  continued  on  the  record,  with  a  cesset  triatio  exitus,  &c.,  and 
after  the  demurrer  was  determined  against  the  defendant,  a  venire  was 
awarded.(i)    At  all  events,  I  am  clearty  of  opinion,  that  the  prisoners  may 
demur,  and  if  the  demurrer  should  be  decided  against  them,  they  may  plead 
over  to  the  felony. 

Greaves, — As  mv  only  object  is  to  prevent  the  prisoners  from  incurring 
any  risk  by  demurnng  alone,  and  as  your  lordship  is  clear  they  may  after- 
wards plead  not  guilty,  I  will  put  in  the  demurrer  alone  first.  (He  then 
read  from  a  piece  of  paper  a  demurrer  to  the  second  and  third  counts  of  tha 
indictment,  and  another  demurrer  to  the  inquisition.) 

W,  J.  Alexander,  for  the  prosecution,  joined  in  demurrer. 

Greaves,  in  support  of  the  demurrer. — ^In  the  case  of  Reg,  v.  J\/tcholson, 
7  C.  &  P.  538,  (32  E.  C.  L.  R.  620,)  it  was  held,  upon  an  inquisition, 
^word  for  word  the  same  as  these  counts  and  this  inquisition,  that  r«|OQ 
the  introduction  of  the  words  "then  and  there"  between  "present"  ^ 
and  "abettins;"  rendered  the  inquisition  bad.  Secondly,  the  words  "at  the 
time  of  the  felony  and  murder  was  committed"  are  wholly  insensible.  It  is 
impossible  to  reject  any  word,  because  it  cannot  be  seen  which  word  is  sur* 
plusage ;  "  murder"  might  be  the  nominative  case  to  "  was."  Thirdly,  as 
the  grand  jury  have  ignored  the  first  count,  the  other  counts  are  bad,  as 
there  is  no  addition  or  description  of  the  prisoners  in  them.  The  effect  of 
the  finding  of  the  grand  jury  is,  that  nothing  contained  in  the  first  count  was 
proved  to  their  satisfaction.  Again,  as  it  is  perfectly  immaterial  in  murder 
whose  was  the  hand  that  inflicted  the  mortal  blow,  the  same  evidence  that 
would  support  the  first  count  of  this  indictment  would  support  the  second  or 

(a)  In  the  caxes  where  pleas  of  autrefois  acquit  have  been  pleaded,  the  prisoners 
have,  in  some  instances,  at  the  same  time  pleaded  over  to  the  felony,  and  in  others 
not  They  did  so,  in  the  cases  of  Bex  v.  Vandercomb^  S  Leach,  823, 3  Ea.  P.  C.  619,  and 
JUx  V.  Wftrh,  M.  C.  C.  175,  (British  C.  C.  vol.  I,)  and  did  not  do  so  in  the  cases  of  Rex 
T.  Sheen,  2  C.  &  P.  634,  (12  E.  C.  h,  R.  29.5.)  and  Hex  v.  Parry,  7  G.  &  P.  836,  (33  E.  C, 
L.  R.  761.)  In  the  case  of  Rex  v.  Vandercombn  the  pleading  over  to  the  felony  was  con* 
tidered  to  be  necessary;  and  in  the  case  of  Rex  v.  Hetigeeock,  (4  Ch.  Cr.  L.  530  6,)  it 
bein;;  objected  to  a  plea  of  autrefois  acquit  that  if  did  not  ^o  on  to  plead  over  to  tht 
felony — ^Baron  Hnllock  and  Mr.  Justice  Littledale  overruled  the  objection,  and  held  thai 
Ihe  prisoner  might  then  ple^d  over  to  the  felony. 
)  3  Hawk.  P.  C,  Book  9^  o.  31,8. 6. 
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Hdrdj  and  vice  versfi ;  and  if  the  prisoners  had  been  tried  and  conyicted,  or 
acquitted,  on  the  first  count,  they  might  have  successfully  pleaded  autrefois 
acquit,  or  autrefois  convict,  to  the  second  and  third  counts:  in  point  of  law^ 
therefore,  the  finding  of  the  grand  jury  was  not  merely  uncertain,  but  con- 
tradictory ;  for,  at  the  same  instant,  they  ignored  and  found  counts  for  iden* 
ticaUy  the  same  oflfence. 

Cox«TBiAN,  J. — Bex  V.  J\/tcholas  is  certainly  a  grave  authority  in  favour  of 
the  first  objection ;  but  I  think,  in  so  serious  a  case,  I  ought  not  to  decide 
the  point  here.  As  to  the  second  objection,  I  am  rather  disposed  to  think 
that  the  word  "  was"  may  be  rejected  as  surplusage.  As  to  the  finding 
of  the  grand  jury,  my  impression  is,  that  it  must  be  taken  as  if  there  had 
been  no  first  count.  I  wiU,  however,  reserve  all  the  objections,  if  it 
becomes  necessary. 

The  prisoners,  Southan  and  Smith,  then  pleaded  not  guilty. 
*1841  '^  appeared  that  a  policeman,  having  heard  that  many  ^gardens 
^  had  been  robbed,  and  findinff  a  person  named  Norris,  with  potatoes 
concealed  on  his  person,  under  his  £irt,  apprehended  him  on  suspicion  of 
having  stolen  them  from  some  garden.  The  potatoes  were  new  potatoes, 
fresh  dug  out  of  the  earth,  and  did  not  appear  to  have  been  got  out  of  the 
eround  more  than  half  an  hour.  Norris  was  apprehended  at  a  public 
Eouse  in  the  city  of  Gloucester,  on  the  ni^t  of  the  21st  of  July,  1841 ;  and 
there  was  no  evidence  of  his  jiaving  been  in  any  garden,  or  of  where  the 
potatoes  came  from.  Norris  resisted  the  policeman,  who  charged  John 
Overbury  (the  deceased^  to  aid  and  assist,  and  he  did  so  for  some  time, 
and  then  went  away,  ana  as  he  was  going  away,  the  prisoner  Phelps  struck 
him  several  tim^,  and  he  was  afterwards  killed  by  violence ;  but  the  evi* 
dence  went  to  ishow,  that  the  prisoner  Phelps  had  gone  away  before  the 
violence,  which  caused  the  death,  was  inflicted;  but  that  the  prisoners 
Southan  and  Smith  might  have  inflicted  such  violence,  or  been  present  when 
it  was  inflicted,  about  a  quarter  of  an  hour  afterwards. 

Greaves.-^-The  policeman  had  no  right  to  apprehend  Norris;  and  even  if 
he  had,  Overbury  (the  deceased)  had  ceased  assisting  when  he  w^as  struck. 
.  CoLTMAN,  J. — ^He  would  be  entitled  to  protection  eundo,  morando,  et 
redeundo. 

Greaves. — At  common  law,  stealing  potatoes  out  of  the  ground  is 
neither  a  felony  nor  misdemeanor ;  and  it  is  only  punishable  by  the  7  &  8 
Geo.  4,  c.  29,  s.  43;  and  (without  a  warrant)  a  policeman  could  only 
apprehend  a  person  whom  hefaund  committing  the  oflence,  and  that  imme* 
diatetely,  under  the  63d  section  of  that  statute.  The  case  of  Rex  v.  Currant 
3  C.  &  P.  397,  (14  E.  C.  L.  R.  368,)  (a)  goes  expressly  to  this  point. 
*1851  ^CoLTMAN,  J. — I  am  satisfied  that  the  policeman  was  not  justified  in 
-'  apprehending  Norris  under  the  63d  section  of  the  stat.  7  &  8  Geo.  4, 
c.  529.  If  Norris  had  committed  a  second  oflence  after  a  previous  convic- 
tion,(fr)  it  is  a  felony,  and  there  the  policeman  might  apprehend  by  com* 
mon  law. 

Greaves. — There  is  no  evidence  of  Norris  ever  having  stolen  potatoes 
before,  still  less  of  a  previous  conviction,  and  no  presumption  of  such  fiicts 
ought  to  be  made,  but  the  contrary. . 

CoLTMAN,  J. — I  think  the  evidence  does  not  show  that  the  policeman  had 
a  right  to  apprehend  Norris ;  and  I  think,  in  so  serious  a  case,  that  that 
ou^t  to  be  very  clearly  made  out. 

(o)  But  5ee  the  case  of  Hnmcay  v.  Bouhbte,  4  C.  &  P.  850,  (19  E.  C.  L.  R  415.) 
{b)  Under  the  staL  7  &  8  Geo.  4,  c  89.  %.  43. 
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GreoMs. — Then,  assumbg  that  Phelps  cannot  on  this  evidence  be  con* 
Ticted,  because  he  was  not  present  when  the  fatal  blow  was  struck,  so 
neither  can  Southan  or  Smidi ;  for  the  grand  jury  have  i^ored  the  count 
which  charged  them  as  principals  in  the  first  decree ;  and  if  they  were  con* 
victed  on  the  2d  and  3d  counts,  on  the  supposition  that  they  inflicted  the 
blow,  and  on  the  ground  that  it  was  immaterial  by  whom  the  blow  waa 
struck,  they  would  be  conyicted  of  one  offence  upon  a  count  which  the  grand 
jury  must  have  found  for  another  ofience. 

CoLTMAK,  J. — ^I  am  disposed  to  think  that  they  may  be  so  convicted ; 
but  I  will  reserve  the  point  if  necessary. 

Godson  and  Greaves  addressed  the  jury  for  the  respective  prisoners. 

CoLTMAN,  J.,  (in  summing  up.W-You  will  be  relieved  ^from  r«tog 
inquiring  into  the  charge  of  muroer,  because  an  irregularity  has  I- 
taken  place  in  the  conduct  of  the  policeman  at  the  outset.  In  law,  he  had 
no  right  to  apprehend  a  person  on  suspicion  of  having  stolen  growing  pota* 
toes  out  of  a  garden,  as  the  law  does  not  regard  such  an  offence  as  a  felony; 
unless,  indeed,  the  person  had  been  previously  fined  before  a  m^strate  for  a 
similar  offence.  Had  the  potatoes  been  stolen  from  a  place  of  deposit,  such  as 
a  storehouse  or  a  warehouse,  the  case  would  have  been  different.  If  you  think 
that  Phelps  went  away  before  the  fatal  blow  was  struck,  he  can  at  most 
only  be  convicted  of  an  assault ;  but  with  respect  to  the  other  prisoners,  you 
must  either  convict  them  of  manslaughter,  or.  acquit  them  altogether,  as  the 
same  evidence  which  goes  to  show  that  they  assaulted  the  deceased,  goes 
equally  to  show  that  they  killed  him. 

Verdict — Phelps  guilty  of  an  assault;  Southan  and  Smith — ^Not  guilty. 

Godson. — I  submit  that  Phelps  cannot  be  convicted  of  an  assault  in  tms 
case,  as  the  assault  was  totally  independent  of  the  felony.  It  is  only  where 
the  assault  is  included  in  the  felony  charged,  that  a  conviction  for  an  assault 
can  take  place.  This  case  is  the  same  as  if  Phelps  had  struck  the  deceased, 
tmd  afterwards  some  person  wholly  unconnected  vdth  Phelps,  and  not 
knowing  that  he  had  struck  the  deceased,  had  killed  the  deceased  after 
Phelps  had  gone  away.  The  cases  of  Reg.  v.  Si.  George^  9  C.  &  P.  483, 
(35  E.  C.  L.  R.  193 ;)  Reg.  v.  GuUridge,  9  C.  &  P.  471,  (35  E.  C.  L.  It 
188,)  are  authorities  in  my  favour. 

CoLTMAN,  J. — ^I  will  reserve  the  point  for  the  consideration  of  the  fifteen 
judges.  

*In  the  ensuing  term,  the  case  was  considered  by  the  fifteen   r«|M 
judges,  who  were  of  opinion,  that  the  conviction  of  the  prisoner   ■- 
Phelps  for  the  assault  ^^as  wrong. 


CENTRAL  CRIMINAL  COURT. 


JANUARY  SESSIONS,  1841. 

BEFORE  MR.   JUSTICE  BUULE  AND  MR.   BARON  ROLFE. 


REGINA  V.  JOHN  CMSHAM. 

An  indictment  is  fifood  which  chftnref*  that  A.  committed  a  rape,  and  that  B.  was  pi 
aidinsT  and  assistinc:  him  in  the  commission  of  the  felony.    In  sach  a  case  the  partjr 
aiding  may  be  chareed  either,  as  he  was  in  law,  a  principal  in  the  first  degree,  or,  at 

.    he  was  in  fact,  a  principal  in  the  second  degree. 
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The  indictment  stated  that  one  Peter  M^Donou^  upon  one  Bridget  Landi 
did  make  an  assault,  and  her  the  said  Bridget  Lamb  violently,  felonioiislji 
and  against  her  will  did  ravish,  &c. ;  and  went  on  to  state  that  the  prisoner 
was  present,  and  feloniously  aided  and  assisted  the  said  Peter  M'Donoug^ 
in  the  commission  of  the  said  felony,  contrary  to  the  statute,  &c.  After  a 
verdict  of  ffttil^ —  ^ 

Payne,  for  the  prisoner,  moved  in  arrest  of  judgment. — ^The  indictment 
diarges  the  prisoner  with  aiding  and  assisting  M^Donough  in  the  commis* 
aon  of  a  rape,  contrary  to  the  statute.     Now,  there  not  being  any  statutoiy 

revisions  applicable  to  persons  aiding  and  abetting  in  cases  of  this  nature, 
submit  that  the  indictment  is  wrongly  framed.  The  prisoner,  in  the 
*1881  ^^^^  ^^  ^^y  express  provision  *by  statute,  should  have  been 
-'  indicted  as  at  common  law ;  and  the  indictment  should  have  charged 
him  as  a  principal,  and  stated  that  he,  as  well  as  M'Donough,  ravished  the 
prosecutor.  In  Folhes^s  Casey  1  Moo.  C.  C.  R.  354,  TBrit.  C.  C.  vol.  ii.,) 
an  indictment,  charging  the  prisoner  both  as  principu  in  the  first  degree, 
and  as  aiding  and  aoetting  other  men  in  committing  a  rape,  was  held  after 
conviction  to  be  valid  oi^  the  count  charging  the  prisoner  at  j^rincipaL  The 
fltatuie  of  9  Geo.  4,  c.  31,  which  declares,  m  the  16th  section,  that  every 
person  convicted  of  the  crime  of  rape  shall  suffer  death,  makes  no  specific 
provision  as  to  aiders  and  abettors,  with  reference  to  that  offence.  The 
7  &  8  Geo.  4,  c.  29,  and  the  7  &  8  Geo.  4,  c.  30,  make  provision  for  piin- 
cipals  in  the  second  degree,  with  reference  to  the  felonies  mentioned  in  them 
respectively ;  but  the  stat.  9  Geo.  4,  c.  31,  does  not  contain  any  such  provi* 
Aon  with  respect  to  the  offence  of  rape. 

Maule,  J. — Then  your  objection  is,  that  the  offence  which  has  been  com* 
mitted  b  not  stated  in  the  indictment. 

Payne. — My  objection  is,  that  the  person  is  not  charged,  as  he  ought  to 
have  been,  at  a  pHncgniL 

RoLFE,  B. — ^Is  he  not  so  chareed  in  the  indictment?  It  alleges  that 
M'Donough  committed  a  rape,  and  the  prisoner  aided  and  assisted  him.  Is 
not  that  another  way  of  saying  that  the  prisoner  committed  a  rape  ? 

Maule,  J. — There  does  not  appear  to  me  to  be  any  eround  for  the  oIh 
jection.  It  has  been  already  decided  that,  in  a  case  of  this  description,  the 
party  may  be  charged  according  to  the  fact,  or  indicted  as  a  principal  in  the 
first  degree.(a) 

(a)  See  the  case  of  Rtx  r.  Gray  amd  Witt,  7  Carr.  and  Payne,  164,  (9%  E.  C.  L.  R.  4S0,) 
ia  which  Mr.  Justice  Coleridge  held  that  a  coont  simUar  to  that  in  the  ahoye  case  was 
food.    See  also  the  case  otKtg.  v.PA^pt,  ante»p.  iW, 


•189]  •FEBRUARY  SESSION,  1841. 

BEVOBS  THE  HON.  CHABJ:«ES  EWAN  LAW,  BECOBDEB. 


In  the  Matter  of  FREDERICK  GEORGE  WHITE. 

The  exemption  from  serving:  as Jnrymen,  claimed  by  the  members  of  the  Barbers*  Com 
panjr  nnder  the  charters  of  1  £dw.  4,  and  6  Car.  1,  and  the  stat.  18  Geo.  S,  c.  15,  does 
not  extend  to  the  Central  Criminal  Court,  but  is  confined  to  the  local  courts  of  the 
city,  viz.,  those  holden  before  the  mayor,  the  sheriffii,  or  the  coroner. 

On  the  first  day  of  the  session,  Mr.  Frederick  George  White,  who  carried 
on  the  business  of  a  wharfinger  at  Kenn^  wharf,  in  Upper  Thames  street,  iii 
tfie  city  of  London,  was  caDed,  in  pursuance  of  a  munmons  which  had  been 
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duly  served,  to  appear  and  serve  on  the  petty  jury  for  the  trial  of  prisoners, 
but,  not  appearing,  was  ordered  to.  be  fined  20/. 

On  the  15th  of  February,  notice  in  wridng  was  sent  to  Mr.  White  by  Mr. 
Clark,  the  clerk  of  the  court,  informing  him  of  the  fine,  and  stating  that  it 
would  be  estreated  into  the  Exchequer,  unless  he  should  make  sufficient 
excuse  by  affidavit,  at  the  next  sitting  of  the  court,  on  Monday,  the  1st  of 
March. 

In  consequence  of  this  notice,  Mr.  White  made  the  following  affidavit  :— 

^'  In  the  Central  Criminal  Court. 

^^  Frederick  George  White,  of,  &c.,  maketh  oath  and  saith,  that  he  this 
deponent  is  exempt  from  serving  on  juries  for  the  city  of  London  or  else- 
where, being  a  freeman  of  the  Barbers'  Company  of  the  said  city  of  London, 
^established  in  pursuance  of  an  act  of  parliament  made  and  passed  in  the 
iSth  year  of  die  reign  of  King  George  the  Second,  intituled  *  An  act  fi^r 
making  the  surgeons  of  London,  and  the  barbers  of  London,  two  separate 
and  disdnct  corporations.'  And  this  deponent  further  saith,  that  he  hath, 
by  virtue  of  the  said  act,  been  exempted  on  a  previous  occasion  at  this 
t^ourt,  and  also  at  the  Secondaries  Court,  Basinghall  street,  from  serving  on 
juries.  And  this  deponent  further  saith,  that  a  letter  was  sent,  on  the  1st 
*day  of  February  last,  by  this  deponent,  stating  the  ground  of  such  rvton 
exemption."  »■ 

On  this  affidavit  being  read  to  the  court. 

Law,  Recorder,  said,  that,  in  his  opinion,  the  exemption  claimed  was 
«ot  sustainable  in  law ;  but,  under  the  circumstances,  he  directed  the  fine 
lo  be  taken  off,  and  the  party  to  be  summoned  again  for  another  session,  in 
-order  that  in  the  mean  time  the  opinion  of  some  of  the  judges  might  be  taken 
upon  the  subject. 

'    The  matter:  was  accordingly  brought  to  the  notice  of  several  of  dieir 
(ordships. 

The  statute  18  Geo.  2,  c.  15,  passed  in  the  year  1783,  which  was  relied 
on  by  the  party  claiming  the  exemption,  was  referred  to. 

The  preamble,  in  reciting  the  letters  patent  of  the  1st  year  of  King  Edw. 
4th,  contained,  inter  alia,  this  passage :  ^^  And  his  said  majesty  did  further 
grant,  that  the  said  masters  or  governors  and  commonalty  of  the  said  mystery 
of  barbers  and  their  successors y  nor  any  of  them,  should  in  any  manner  thereafter 
.  be  summoned  or  put  upon  any  assizes,  jurte^,  inquests,  inquisitions,  attaints,  or 
other  recognisances  to  be  taken  within  the  said  city  and  suburbs  thereof,  before 
Me  mayor y  or  sher^s^  or  coroners^  of  the  same  city  for  the  time  being,  or  sum- 
moned by  any  of  his  officer  or  officers,  minister  or  ministers,  although  such 
juries,  inquisitions,  or  recognisances  should  be  summoned  upon  a  writ  or 
writs  of  rijht ;  but  that  the  said  masters  or  governors  and  commonalty  of  the 
aforesaid  mystery  and  their  successors,  and  every  of  them,  should  be  therepf 
acquitted  and  wholly  discharged  forever." 

Also,  in  reciting  the  act  of  32  Hen.  8th,  which  incorporated  and  united 
the  barbers  of  London  and  the  surgeons  of  London,  the  preamble  of  the 
18  Geo.  2,  c.  15,  inter  alia,  states,  that  it  was  enacted,  "  That  9\\  persons  of 
tne  sai  i  company  ificorporated  by  the  said  act  and  their  successors^  that  should 
he  lawfully  admitted  and  approved  to  occupy  ^surgery  after  the  form  r^tgi 
of  the  statute  in  that  case  made  and  provided,  should  be  exempt  from  *- 
bearing  of  armour,  or  to  be  put  in  any  watches  or  inquests. 

The  Stat.  18  Geo.  2,  c.  15,  further  recites  the  charter  of  5  Car.  1,  confirm- 
ing and  enlarging  the  privileges  of  the  united  (*o  poration ;  and  then  pr(^ 
aoeeds  to  enact,  that,  tsom  and  after  the  24tb  of  June,  1745,  the  said  unioc 
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and  iBCorporation  of  the  barbers  and  surgeons  of  London  should  be  dis* 
solved ;  and  the  members  who  were  admitted  and  approved  surgeons,  and 
their  successors,  should  be  a  separate  and  distinct  body  corporate.  After 
making  several  regulations  relating  to  the  surgeons,  and  enacting  that  they 
shall  have  certain  privileges,  so  long  as  they  shall  exercise  the  art  of  surgery 
and  no  longer,  among  which  privileges,  an  exemption  '^  of  and  from  being 
put  hUo  or  serving  upon  any  jury  or  inquest j*.^  the  act  proceeds  to  make  pro* 
vision  with  respect  to  the  barbers ;  and  among  other  things,  with  respect  to 
them,  it  enacts  as  follows : — ^^  That  the  master,  governors,  and  commonalty 
of  the  mystery  of  barbers  of  London,  hereby  made,  established,  and  incor* 
porated  as  aforesaid,  and  their  successors,  and  all  persons  who  shall  be  free 
of  the  same  company  or  corporation,  shall  and  may,  from  time  to  time,  and 
at  all  times^  forever  hereafter,  have,  hold,  and  enjoy,  all  and  every  such  and 
the  same  liberties^  privileges^  franchises,  powers,  and  authorities,  as  the  said 
unUed  conqxmy  or  corporation,  vnih  respect  to  every  thing  but  surgery ^  and  the 
members  of  the  said  united  company  occupying  the  feat  or  craft  of  barbery 
or  shaving,  could  or  might  respectively  have  had,  held,  and  enjoyed,  by 
virtue  of  me  said  recited  act  of  union  or  incorporation,  and  letters  patent  of 
his  late  majesty  King  Charles  the  First,  and  other  the  royal  grants^  charters^  and 
patents  therein  respectively  mentioned  and  referred  to,  so  iar  as  the  same  do 
not  concern  or  relate  to  the  art  and  science  of  sumerj* ;  and  that  in  as  full, 
ample,  and  beneficial  manner,  to  all  intents  and  purposes,  as  if  the  same 
had  been  expressly  repeated,  set  down,  and  enacted  in  and  by  this  pre« 
sent  act." 

*1921  *'I*hc  judges  to  whom  the  question  was  submitted  were  of  opinion, 
-'  that  the  recorder  was  correct  in  his  decision,  that  the  exemption  of 
the  freemen  of  the  Barbers'  Company  did  not  extend  to  the  Central  Criminal 
Court ;  and  their  lordships  considered  that,  under  the  words  of  the  charter 
of  1  Edw.  4,  confirmed  by  the  stat.  of  18  Geo.  2,  it  was  confined  to  the 
local  courts  of  the  city,  viz.,  such  as  are  held  before  tlie  lord  mayor,  the 
aheriiT,  or  the  coroner. 

In  consequence  of  this,  in  the  December  session  of  the  same  year,  when  a 
person  named  Stone,  who  had  been  summoned  as  a  juryman,  stated  that  he 
was  a  member  of  the  Barbers'  Company,  and  claimed  exemption  from  serv- 
ing on  that  ground, 

IiAW,  Recorder,  said,  that  the  exemption  only  extended  to  the  local  courts 
of  the  city,  and  did  not  apply  to  the  Central  Criminal  Court.  And  he  added, 
that  he  had  consulted  several  of  the  judges  upon  the  subject,  and  had  their 
authority  for  saying,  that  they  agreed  with  him  in  the  opmion  which  he  had 
fiirmed. 


•193]  *MARCH  SESSION,  1841. 

BEFORE  MH.   JUSTICE   WILLIAMS  AND   MR.    COMMON   SERJEANT  MIREHOUSE. 


REGINA  V.  JOHN  DOUGLAS,  Esq. 

Where  a  capuin  in  the  army  surrendered  in  discharge  of  his  hail  to  take  his  trial  at  th# 
Central  Criminal  Court,  for  felonioasly  shooting  at  another,  (in  a  duel,)  with  intent  to 
kill  him,  Ac.,  it  was  held,  that  he  must  take  his  place  within  the  dock  like  all  other  pHson* 
ers  charged  with  felony ;  hut  on  his  expressing  a  wish  to  that  effect,  he  was  allowed 
to  have  three  friends  to  stand  beside  him  there. 

When  the  indictment  charged  that  a  person  shot  at  one  Harrey  Oamett  Phipps  Tucket^ 
it  Kas  htUtf  that  Tuckett's  card,  though  giyen  to  one  of  the  witnesses  in  the  presenfo 
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of  the  party  charged,  ecmld  not  be  given  in  evidence  against  him  on  his  trial  to  prove 
the  name,  as  its  contents  were  not  shown  to  have  been  communicated  to  him. 
Where  an  indictment  for  felony  was  found  at  the  Central  Criminal  Coart  against  a  peer 
of  the  realm  and  several  commoners,  at  a  time  while  the  Houses  of  Parliament  were 
not  sitting,  the  recognisances  of  the  commoners  were  respited  from  session  to  sessioni 
until  after  the  case  of  the  peer  had  been  disposed  of  in  the  House  of  Lords. 

The  first  count  of  the  indictment  stated,  that  the  prisoner,  describing  hitn 
as  late  of  the  parish  of  Wandsworth,  in  the  county  of  Surrey,  Esq.,  and 
Henry  Maxwell  Wainwright,  late  of  the  lame  place,  Esq.,  on  the  12tb  day 
of  September,  in  the  4th  year  of  the  reign  of  our  sovereign  lady  Victoria, 
with  force  and  arms  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  with  a  certain  pistol 
then  and  there  loaded  with  gunpowder  and  a  leaden  bullet,  at  and  against 
one  Harvey  Gamett  Phipps  Tuckett,  then  and  there  being,  then  and  there 
feloniously,  wilfully,  and  unlawfully  did  shoot,  with  intent  thereby  then  and 
there  feloniously,  wilfully,  and  of  their  malice  aforethought,  the  said  Harvey 
Gamett  Phipps  Tuckett,  to  kill  and  murder,  against  the  form  of  the  statute 
&c.,  and  against  the  peace,  &c. 

There  were  other  counts  charging  the  intent  to  be  to  madm  and  disable, 
and  to  do  grievous  bodily  harm. 

The  bill  was  ignored  against  Captain  Wainwright. 

On  the  3d  of  March,  I841,(a)  Captain  Douglas  ^surrendered  in  (■•iqa 
dischar^  of  his  bail,  for  the  puipose  of  taking  his  trial.(6)  ^ 

Thesiger^  who  was  counsel  for  him,  applidi  to  his  lordship  to  allow  him 
to  stand  outside  the  dock. 

Williams,  J.,  declined  to  grant  the  application. 

Thesiger  submitted,  that,  if  Captain  Doudas  were  committed  to  the  cus- 
tody of  the  sheriff,  it  would  be  sufficient,  without  requiring  him  to  go  into 
the  dock. 

Williams,,  J. — It  is  an  ordinary  case  of  felony.  I  cannot  make  a  dis- 
tinction between  one  person  and  another. 

Captain  Douglas  then  went  into  the  dock,  and  pleaded  "  not  guilty"  to 
file  indictment.(c) 

Application  was  then  made  that  some  of  his  friends  might  stand  beside 
him  in  the  dock. 

Williams,  J. — Prisoner,  is  it  your  wish  that  some  of  your  friends  should 
be  near  you  ? 

The  prisoner  replied  in  the  affirmative. 

Williams,  J. — There  is  no  objection  to  it,  if  you  wish  it. 

Three  friends  of  the  prisoner  were  then  allowed  to  remain  with  him  in 
the  dock,  during  the  trial. 

On  the  part  of  the  prosecutor,  Thomas  Hunt  Dann,  constable  of  the  parish 
of  Wimbledon,  having  a  house  and  mill  on  Wimbledon  Common,  Sarah 
Dann  his  wife,  and  Sebastian  Byron  Dann  his  son,  were  called  as  witnesses. 
*They  proved  that  a  duel  was  fought  on  the  12th  of  September,  r«295 
between  Lord  Cardigan  and  another  person,  but  did  not  identify  the  ^ 
prisoner.  Captain  Douglas,  as  the  second  of  Lord  Cardigan ;  on  the  contrary, 

(a)  T^e  Earl  of  Cardigan  had  been  previoasly  tried  by  his  peers,  on  an  indictraenfi 
charging  htm  with  the  same  offence,  and  acquitted  on  the  same  grounds  as  Captaic 
Donglas. 

(6)  The  indictment  was  found  at  the  October  Session  of  1840,  but  the  recognisances 
01  Captain  Doaglas  were  respited  from  session  to  session,  in  order  that  the  Honse  of 
Lords  might  first  dispose  of  the  case  against  the  Earl  of  Cardifran. 

((t)  See  the  case  of  lUg.  v.  St.  Gtorg9,  9  C.  ^c  P.  48i3,  (38  E.  C.  L.  R.  103,}  and  dk« 
iiathoritiea  there  referred  to. 


195]  I  Carrikgton  &  Marshman.  Ill 

Mrs.  Dann  pointed  him  oat  as  Captain  Tuckett,  the  person  who  was 
wounded. 

Sir  James  Eglinton  Anderson  was  then  called.  In  answer  to  questions 
from  the  judge,  he  said,  '^I  am  a  physician ;"  but,  on  being  questioned  as 
to  whether  he  was  at  Wimbledon,  on  the  13th  of  September,  he  said,  ^*  As 
my  answering  that  question  may  involve  me  in  some  difficulty,  I  trust  your 
lordship  will  not  press  it.  I  am  apprehensive  that  my  answering  any  ques- 
tion afiecting  Captain  Tuckett  may  implicate  myself." 

Williams,  J. — Do  you  know  Uaptain  Tuckett  ? 

Witness. — I  do. 

Williams,  J. — When  did  you  last  see  him  ? 

Witness. — The  whole  bearing  of  this  (question  would  tend  ultimately  to 
implicate  myself.     I  trust  your  lordship  wdl  not  press  me  to  answer. 

Williams,  J. — Was  he  well  or  ill  when  you  saw  him  last  ? 

Witness. — I  fear  the  same  answer  must  be  given  to  that. 

Williams,  J. — Then  I  understand  you  to  decline  answering  any  question 
•bout  a  visit  to  Wimbledon  or  Putney,  on  the  12th  of  September  ? 

Witness. — ^I  do ;  upon  that  principle — 

Williams,  J. — That  it  may  tend  to  implicate  yourself? 

Witness. — Yes. 

Williams,  J. — Then  you  may  stand  down. 
*1961  ^I'lic  only  other  witness  to  prove  the  facts  of  the  case  was  John 
•I  Busain,  who  said,  ^^  I  am  a  police  inspector  of  Wandsworth ;  a  little 
before  six  o'clock  in  the  evening  of  the  12th  of  September  last,  two  cases 
of  duelling  pistols  were  given  mc  by  Dann,  the  miller ;  I  know  Lord  Cardi« 
gan ;  he  came  into  the  station  before  the  pistols  were  delivered ;  I  knew  no- 
thing of  the  duel ;  Captain  Doudas  was  with  Lord  Cardigan ;  he  gave  his 
'name,  John  Douglas,  captain  of  the  11th  Hussars,'  by  word  of  mouth;  that 
was  on  Saturday  evening;  they  did  not  go  before  the  justices  till  Monday 
morning;  I  took  down  the  charge  from  Dann;  it  was  taken  in  writing; 
I  have  not  got  it  here  ;  I  was  not  ordered  to  bring  it ;  I  know  the  person 
of  Captain  Douglas ;  he  is  at  the  bar  now ;  Lord  Cardigan  and  he  were  to- 
gether at  the  station  till  they  were  bailed,  which  was  almost  immediately 
after ;  when  Lord  Cardigan  came  in,  he  said  he  was  a  prisoner,  he  believed ; 
I  said,  '  What  for  ?'  He  said  he  had  been  fighting  a  duel,  he  believed ;  and 
as  Captain  Douglas  came  up  the  steps  he  pointed  his  finger  over  his  shoulder  j 
and  said^  ^So  is  this  gentleman  also^  my  seamd^  Captain  Douglas  ;'  a  part 
of  the  conversation  took  place  before  Ctmtain  Douglas  came  up ;  and  Lord 
Cardigan  said  he  was  a  prisoner^  he  believed;  Captain  Douglas  could  hear 
that ;  he  tods  close  enough  to  have  heard  it;  I  do  Tiot  remember  that  he  made 
any  remark  upon  U^  On  his  cross-exammadon  the  witness,  among  other 
things,  said,  ''  When  Lord  Cardigan  pointed.  Captain  Douglas  had  just 
stepped  up  to  the  door-sill ;  he  had  just  come  into  the  office;  it  takes  no 
lime  to  get  up  the  steps ;  U  is  true  that  when  Lord  Cardigan  said  what  he 
didj  Captain  Douglas  was  coming  vp  the  steps ;  1  was  close  by  Lord  Cardi- 
gan ;  there  was  not  the  least  occasion  for  Lord  Cardigan  to  speak  loud  to 
make  me  hear." 

Thomas  Hunt  Dann  was  then  recalled,  and  said,  '^  There  were  five  gen- 
tleman altogether  in  the  yard ;  I  can  undertake  to  say  that  those  five  were 
the  four  that  were  on  the  ground,  and  the  fifth  at  Carrie's  garden ,  I  am  sure 

'1971   ^^  ^^^ '  ^  ^^^^  *^^  given  me  by  some  one,  who  I  understood  uM 

-I    Captain  Tuckett  or  Captain  Wainwright ;  the  other  two  were  close  to 

j&e  at  the  time ;  they  were  all  five  in  die  yvd;  Lord  Caidigaa  was  ftfthfltt 
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from  me.     I  do  not  remember  any  thing  being  said  when  .the  card  was  given 
me,  any  more  than  that  it  was  a  card  of  their  address  ;  this  is  the  card." 

Thesiger  objected  to  the  reception  of  the  card. — I  will  assume  that  Cap- 
tain Tuckett  gave  the  card  himself,  yet  the  contents  do  not  appear  to  have 
Heen  communicated  to  Captain  Douglas ;  and,  therefore,  it  is  not  evidence 
against  him. 

Williams,  J. — It  does  not  appear  that  any  thing  was  said  to  bring  it  to 
the  cognisance  of  Captain  Douglas.  I  think  it  is  sufficiently  doubtful  for  me 
not  to  receive  it. 

Thomas  Bicknell,  the  superintendent  of  the  V  division  of  police,  who 
was  bound  over  to  prosecute  by  the  magistrates,  was  then  called. 

Williams,  J.,  said  to  him,  '^  I  have  examined  all  the  witnesses  of  whom 
there  are  any  depositions ;  and  I  have  called  all  those  of  whom  I  have  any 
knowledge  by  their  names  being  on  the  back  of  the  bill.  Is  there  any  other 
witness,  of  whose  presence  you  are  aware,  who  can  give  any  evidence  con- 
cerning this  transaction  ?" 

The  witness  replied,  that  the  only  other  witness  of  whom  he  knew  was 
Mr.  Fletcher,  the  clerk  to  the  ma^strates  at  Wandsworth ;  but  he  was  not 
aware  what  evidence  he  had  to  give. 

Mr.  Fletcher  was  called,  and  said,  **  I  was  subpoenaed  a  few  days  ago 
by  Mr.  Hobler,  the  solicitor  for  the  prosecution,  and  I  attended  here  in  con- 
sequence ;  I  know  nothing  of  the  transaction,  except  the  circumstances 
which  took  place  before  the  magistrates ;  I  am  the  clerk ;  the  *depo-  r«iQO 
sitions  were  returned  to  this  court,  they  did  not  go  to  the  House  of  •■ 
Lords  in  the  first  instance ;  there  were  other  depositions  taken  besides  those 
on  the  previous  examination  of  the  prisoners,  and  the  substance  of  them  is 
imbodied  in  this  evidence,  which  is  the  final  examination ;  I  am  not  aware 
of  any  witnesses  except  those  whose  names  have  been  called." 

Williams,  J.,  did  not  call  on  Thesiger  to  address  the  jury,  but  himself 
said — All  the  evidence  having  been  gone  through,  it  remains  for  me  to 
remark  that  there  is  no  case  to  be  submitted  to  your  consideration  at  alL 
Not  that  we  can  close  our  eyes  to  the  fact  that  there  was  a  duel  fought,  but 
the  charge  is,  that  the  prisoner  did  shoot  at  one  Harvey  Gamett  Phipps 
Tuckett.  There  is  no  evidence  that  a  man  of  that  name  (and  it  is  by  names 
that  men  are  known  one  from  another)  was  shot  at  on  the  day  in  question, 
by  the  prisoner  at  the  bar.  The  card,  if  it  could  have  been  legally  pro- 
duced in  evidence,  would  not  have  carried  it  any  farther,  for  it  contamed 
only  the  name  of  "  Captain  Harvey  Tuckett ;"  and  that  would  be  no  more 
evidence  that  the  person  so  named  was  of  necessity  the  person  having  two 
additional  names,  than  it  would  be  that  John  Thomas  is  Petef  Nokes.  I 
may  also  remind  you,  that  no  person  has  sworn  to  the  presence  of  the 
t>risoner  Captain  Douglas  at  all.  There  certainly  was  evidence  of  the  fact 
of  Lord  Cardigan  having  said,  in  the  hearing  of  Captain  Douglas,  that  he 
was  his  second ;  but  that  evidence  would  have  been  subject  to  observation. 
I  should,  however,  have  submitted  it  to  you,  such  as  it  is,  if  the  prelimi* 
nary  matter  had  not  altogether  failed.  The  consequence  of  all  this  is,  that 
the  indictment  falls  to  the  ground,  and  the  prisoner  must  be  acquitted.        • 

Verdict — Not  guilty. 
*The  indictment  against  Lord  Cardigan  was  found  at  the  Central   r«|g^ 
Criminal  Court  in  the  October  sessions,  at  which  time  the  House  of    l- 
Lords  was  not  sitting.     Application  was  therefore  made  by  Adolphus^  Qp 
counsel  for  his  lordship,  to  nave  his  recognisances  respited  from  session  to 
session,  as  he  was  entitled  to  be  tried  by  his  peers.    In  Hawkins's  PleM 
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of  the  Crown,  chap.  44,  s.  15,  it  is  ssdd,  '^Also  it  hath  been  adjud^,  that 
neither  the  said  clause  of  Magna  Charta  nor  any  other  law  privileges  a 
peer  from  being  indicted  by  a  grand  jury  of  commoners,  either  in  the  King's 
bench,  or  before  commissioners  of  oyer,  or  the  coroner,  &c."  In  s.  13  it 
IS  said,  "As  to  what  crime  a  peer  is  to  be  tried  by  his  peers,  I  take  it  to  be 
agreed  that  he  has  a  right  to  be  so  tried  upon  an  indictment  of  treason  or 
felony,  whether  such  treason  or  felony  be  made  such  by  the  common  law  or 
by  statute ;  and  also  upon  an  indictment  for  misprision  of  treason  or  felony ; 
but  it  seems  that,  regularly,  he  is  to  be  tried  by  the  country  for  all  ucuer 
crimes  out  of  parliament,  as  prxmunire,  riot,  &c." 
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BEFOBE  LORD  CHIEF  JUSTICE  TINDAL,  MR.  JUSTICE  BOSANQUET,   AlVD  MB. 

JUSTICE  WILLIAMS. 


REGINA  V.  p.  M.  S.  WALLACE  and  M.  S.  S.  WA  LIJ^CE.(a) 

An  accessory  before  the  fact  to  a  felony  committed  on  the  high  seas  within  the  jurisdic- 
tion of  the  admiralty  of  England,  may  be  indicted  and  tried  at  the  Central  Criminal 
Court,  by  virtae  of  the  statutes  7  Geo.  4,  c.  64,  s.  9,  and  4  &  5  Will.  4,  c.  36,  s.  f% 
although  the  person  charged  as^the  principal  offender  has  not  been  **  committed  to  or 
detained  in'*  the  jail  of  Newgate  for  his  offence. 

A  person  may  be  tried  under  the  statutes  7  Will.  4  and  1  Vict  c.  80,  ss.  6  dc  11,  as  aa 
accessory  before  the  fact  to  the  offence  of  setting  fire  to  a  vessel,  of  which  he  was  at 
the  time  a  part  owner. 

An  indictment  is  properly  framed,  which  states  that  the  principal  felon  cast  away  md 
destroyed  a  vessel,  and  that  the  accessory  incited,  moved,  aided,  counselled,  hired^and 
commanded  him  to  do  it ;  and  the  accessory  may  be  convicted  on  an  indictment  so 
framed,  although  the  principal  felon  has  not  been  tried,  and  does  not  appear  to  h% 
amenable  to  justice. 

The  first  count  of  the  indictment  stated  that  Edmund  Loose,  )ate  of  Lon- 
don, mariner,  with  force  and  arms,  &c.,  a  certain  vessel  called  the  Diyad, 
the  property  of  Alexander  Howden  and  others,  on  a  certain  voyage  upon  the 
high  seas  then  being,  then  and  there  upon  the  high  seas  within  the  Jurisdic- 
tion of  the  admiralty  of  England,  and  within  the  jurisdiction  of  the  Cen- 
tral Criminal  Court,  feloniously,  unlawfully,  and  maliciously  did  cast  away 
and  destroy,  with  intent  to  prejudice  the  said  Alexander  Howdra  and  an- 
other, being  part  owners  of  the  said  vessel,  against  the  form  of  the  statute, 
&c.  And,  further,  that  Patrick  Maxwell  Stewart  Wallace,  before  the  said 
felony  was  committed,  in  form  aforesaid,  at  London  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  did  feloniouidy  and  ma&> 
ciotisly  incite,  move,  aid,  counsel,  hire,  and  command  the  said  Edmund 
Loose,  the  said  felony,  in  manner  and  form  aforesaid,  to  do  and  commit, 
against  the  statute,  &c.  Then  followed  a  similar  statement  with  reference 
*52011  ^^  ^^  other  prisoner,  Michael  *Shaw  Stewart  Wallace,.«harging  him 
^   also  as  an  accessory  before  the  fact. 

The  second  count  omitted  the  words  which  described  the  vessel  asttke 
property  of  Alexander  Howden  and  others. 

The  third  and  fourth  counts  were  similar  to  the  first  and  second,  exeept 

(a)  The  prisoners  severed  in  their  challenges,  and  were  therefore  tried  separately;  Mil 
ab  the  armaments  and  decisions  were  the  same  in  both  cases,.it  has  been  thou^t  moat 
•oavenient  to  report  the  two  together. 
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that  they  charged  the  intent  to  be  ^^  to  prejudice  Scoho  Juan  de  Zulietta  and 
others,  the  owners  of  certain  goods  then  and  there  laden  and  being  on  board 
the  said  vessel." 

The  fifdi  and  sixth  counts  charged  the  intent  to  be,  "  to  prejudice  John 
Irving,  then  and  still  being  the  chairman  of  a  certain  company  called  by 
the  name  of  the  Alliance  Marine  Assurance  Company,  which  company  hacl, 
before  then,  underwritten  a  certain  policy  on  certain  goods  then  being  on 
board  the  said  vessel,  which  said  policy  was  then  in  full  force  and  opera* 
tion." 

There  were  several  other  counts,  stating  the  intent  to  be  to  prejudice  the 
underwriters  on  other  policies  of  insurance ;  some  of  them  effected  on  goods, 
some  on  the  vessel,  and  some  upon  freight. 

From  the  evidence  at  the  trial  it  appeared,  that  Alexander  Howden  and  a 
person  named  Anstice  were  the  owners  of  one-fourth  of  the  Dryad,  and  the 
prisoner  Michael  Shaw  Stewart  Wallace  was  the  owner  of  the  remaining 
three-fourths ;  that  the  goods  which  were  sent  on  board  by  Zulietta  &  Com- 
pany, who  chartered  the  ship,  were  insured  at  Lloyd's,  and  an  intent  to 
prejudice  the  underwriters  of  the  policy  which  insured  them  was  alleged  in 
one  of  the  counts  in  the  indictment.  But  there  were  also  three  different 
policies  effected  by  the  prisoners  themselves  on  certain  goods  specified  in  the 
policies,  but  no  part  of  those  goods  was  put  on  board  the  vessel. 

It  was  also  proved  that  the  Dryad  was  wilfully  sunk  by  Loose,  who  was 
the  captain,  on  the  high  seas  near  the  island  of  St.  Domingo ;  and  (with  the 
exception  of  a  very  •trifling  salvage)  there  was  a  total  loss  both  of  the   r»»QQ 
ship  and  cargo.     Loose  had  not  been  tried  for  this  offence,  and,  as   ^ 
far  as  the  evidence  went,  it  appeared  that  he  was  not  amenable  to  jiistice. 

J.  Jervisy  C  Phillips^  Doanej  and  Ballanline^  on  the  part  of  the  prisoners, 
in  the  two  cases,  contended,  inter  alia,  that  the  court  had  not  jurisdiction  to 
try  them.  The  argument  was  as  follows : — The  stat.  7  &  8  Geo.  4,  c.  64, 
8.  9,  which  applies  to  the  trial  of  accessories  before  the  fact,  provides,  that, 
**  if  any  person  shall  counsel,  procure,  or  command  any  other  person  to  com- 
mit any  felony,  whether  the  same  shall  be  a  felony  at  common  law,  or  by 
virtue  of  any  statute  or  statutes  made  or  to  be  made,  the  person  so  counsel- 
ling, procuring,  or  commanding,  shall  be  deemed  ^ilty  of  felony,  and  maj 
be  indicted  and  convicted^  either  as  an  accessory  b^ore  the  Jact  to  the  princi- 
pal felony,  together  mth  the  principal  felon^  or  may  be  indicted  and  convicted 
of  a  substantive  felony ^  whether  the  principal  felon  shall  or  shall  not  have 
been  previously  con^dcted,  or  shall  or  shall  not  be  amenable  to  justice,  and 
may  be  punished  in  the  same  manner  as  an  accessory  before  the  fact  to  the 
same  felony,  if  convicted  as  an  accessory,  may  be  punished ;  and  the  offence 
of  the  person  so  counselling,  procuring,  or  commanding,  howsoever  indicted^ 
may  be  inquired  of,  tried^  determined,  and  punished  by  cmy  court  wftich  shall 
have  jurisdiction  to  try  the  principal  felony  in  the  same  manner  as  if  such 
offence  had  been  committed  at  the  same  place  as  the  principal  felony,  although 
such  offence  may  have  been  committed  either  on  the  high  seas  or  at  any 
place  on  land,  whether  within  her  majesty's  dominions  or  without."  This 
4s  a  jurisrliction  which  attaches  to  the  person  of  the  felony  and  not  to  the  offence  ; 
or,  in  other  words,  any  court,  having  jurisdiction  to  try  the  principal  felon, 
may  try  the  accessories,  just  as  if  the  offence  had  been  committed  where  the 
.principal  felon  was.  The  stat.  *4  &  5  Will.  4,  c.  36,  s.  22,  enacts,  r^ono 
that  it  shall  be  lawful  for  the  judg^es  of  the  Central  Criminal  Court  ^ 
■*Uo  inqmre  of,  hear,  and  determine  any  oflence  or  offences  committed  oi 
alleged  to  have  been  committed  on  the  high  seas,  and  other  places  withio 
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die  jarisdiction  of  the  admiralty  of  England,  and  to  deliver  the  jail  of  New- 
gate of  any  person  or  persons  committed  to  or  detained  therein^  for  any  offence 
or  ofiences  alleged  to  have  been  done  and  committed  upon  the  high  sea* 
aforesaid,  within  the  jurisdiction  of  the  admiralty  of  England."  lliereforR 
the  jurisdiction  of  the  court  depends,  as  in  a  case  of  bigamy  and  some  other 
cases,  on  the  fact  of  the  party's  being,  in  custody  withm  the  jurisdiction  of 
the  court.  Here  the  court  might  possibly  try  the  offence  of  Loose,  if  he 
were  a  prisoner  in  the  jail  of  Newgate ;  but  they  have  not  the  power,  under 
the  present  circumstances,  to  try  the  prisoners  as  accessories  to  that  offence. 
Loose  not  having  been  committed  to  or  detained  in  prison  by  the  court  for 
his  offence,  such  offence  having  been  committed  upon  the  high  seas. 

The  Stat.  1  Vict.  c.  89,  s.  6,  enacts,  that  '^  whosoever  shall  unlawfully 
and  maliciously  set  fire  to,  or  in  anywise  destroy  any  ship  or  vessel,  whether 
the  same  be  complete  or  in  an  unfinished  state,  or  shall  unlawfully  and 
maliciously  set  fire  to,  cast  away,  or  in  anywise  destroy  any  ship  or  vessel, 
with  intent  thereby  to  prejudice  any  owner  or  part  owner  of  such  ship  or 
vessel,  or  of  any  goods  on  board  the  same,  or  any  person  that  hath  under- 
written or  shall  underwrite  any  policy  of  insurance  upon  such  ship  or  vessel 
or  on  the  freight  thereof,  or  upon  any  goods  on  board  the  same,  shall  be 
guilty  of  felony,"  &c.  The  11th  section  of  the  same  statute  enacts,  that, 
"  in  the  case  of  every  felony  punishable  under  this  act,  every  principal  in 
the  second  degree,  and  every  accessory  before  the  fact,  shall  be  punishable 
with  death,  or  otherwise,  in  the  same  manner  as  the  principal  in  the  first 
degree  is  by  this  act  punishable,"  &c. 

•2041  *T^^  case  of  Rex  v.  Easterhy^  Russ.  C.  C.  R.,  p»  37,  (British  C.  C. 
J  vol.  1,)  2  Leach,  C.  C.  947,  decided,  that  accessories  before  the 
£ict,  on  shore,  to  the  wilful  destruction  of  a  ship  on  the  high  seas^ 
were  not  triable  by  the  admiralty  jurisdiction,  under  stat.  11  Geo.  1,  c.  29, 
8.  7.  Further,  the  indictment  in  this  case  is  not  properly  framed  as  an 
indictment  for  a  substantive  offence,  within  the  meanmg  of  Uie  7  Geo.  4,  c. 
64,  s.  9,  but  is  in  form  an  indictment  at  common  law,  against  the  principal 
and  the  accessories  before  the  fact ;  and  as  the  principal  felon  has  not  been 
convicted,  the  accessories  before  the  fact  cannot  be  tried  or  convicted 
apon  it. 

Also,  to  ^ve  the  court  authority  to  try  the  prisoners,  it  should  appear  that 
(he  accessonal  acts  were  committed  either  in  London  or  those  parts  adjacent 
which  are  within  its  jurisdiction. 

There  is  a  still  furUier  question — whether  the  offence  of  destroying  a  ship 
of  which  the  party  charged  is  a  part  owner,  is  within  the  act  of  parliament 
Under  the  stat.  9  Geo.  1,  c.  22,  it  was  held,  that  a  man  could  not  be  pun* 
isbed  for  setting  fire  to  his  own  house ;  and  the  stat.  7  &  8  Geo.  4,  c.  30, 
0.  2,  remedies  that  defect,  by  saying  ^'  whether  the  same  shall  then  be  in  the 
possession  of  the  offender  or  in  the  possession  of  any  other  person." 

TiNDAL,  C.  J. — ^The  words  of  the  statute,  on  which  the  present  indict- 
ment is  framed,  viz.  "with  intent  to  prejudice  any  owner,  or  part  owner  j^^ 
seem  to  be  put  in  opposition.  But  if  it  becomes  necessary,  you  may  have 
the  benefit  of  this  objection  with  the  rest. 

It  was  also  objected  at  the  trial,  that  as  the  stat  7  Will.  4,  and  1  Vict.  c. 
69,  s.  6,  describes  one  felonious  intent  to  be,  to  prejudice  the  persons  who 
■hall  underwrite  any  policy  of  insurance  upon  any  goods  on  board  the  vessel, 
^2051  ^^  evidence  was  receivable  with  respect  to  the  three  policies  *on 
-I  goods  effected  by  the  prisoners,  because  the  goods  mentioned  in  them 
weie  never  put  on  board  the  Dryad. 
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But  this  objection  vns  overraled,  and  die  evidence  leceired.  Both 
prisoners  were  found  guilty  of  the  whole  charge  in  the  indictment^ 
and  all  the  objections  were  reserved  for  the  opinion  of  the  fifteen 
judges.  

In  the  ensuing  Easter  Tenn,  at  a  meeting  of  all  the  judges,  except  Mr« 
Baron  Parke,  the  case  was  called  on.  The  Attorney-General  said,  thai  he 
was  prepared,  on  the  part  of  the  crown,  to  argue  against  the  objections,  but 
as  no  counsel  appeared  to  support  them  on  the  part  of  the  prisoners,  he  pre* 
sumed  it  would  not  be  necessary  for  him  to  say  any  thing. 

Lord  Denbcan,  C.  J.,  said,  that,  asno  counsel  appeared  on  the  part  of  th^ 
prisoners,  it  would  not  be  necessary  for  the  Attorney-General  to  be  heard. 
The  objections  would  of  course,  without  argument,  receive  all  the  considera* 
tion  to  which  they  were  entitled. 

The  prisoners  were  afterwards  sentenced  to  be  transported  for  life. 
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BEFORE  MR.   BARON  GURNET. 


REGINA  V.  JOHN  THORN. 

A  castomer  in  the  coantry  had  an  account  open  with  a  wholesale  house  in  London :  a 
letter  parporting  to  come  from  him  was  delivered  at  their  place  of  business ;  it  was 
in  the  following  form  : — ^"I  shall  feel  obliged  by  your  paying  Mr.  B.  the  sum  of  tL  7$ 
Si/.,  and  debiting  me  with  the  same.  You  will  please  have  a  receipt,  and  add  the 
amount  to  invoice  of  order  on  hand."  It  appeared  to  be  the  practice  of  the  house  ia 
London  to  pay  to  country  customers  on  requests  of  a  similar  description. 

The  party  who  sent  it  by  an  innocent  agent,  and  obtained  the  money  on  it,  was  indicted 
for  forging  and  uttering  iL  The  instrument  was  described  in  the  indictment  as  an 
undertaking — a  warrant — and  an  orders  each  for  the  payment  of  2L  7f.  Sd,  Th» 
prisoner  having  been  convicted  of  uttering,  the  fiAeen  judges  held  the  convictioa 
wrong,  being  of  opinion  that  the  instrument  was  neither  an  undertaking,  a  warrantt 
qr  an  order. 

The  first  two  counts  of  the  indictment  charged  the  prisoner  with  forginff, 
and  uttering,  knowing  it  to  be  forged,  an  undertaking  for  the  payment  of  2l. 
89.  6d.,  wiui  intent  to  defraud  James  Lys  Seager  and  others. 

In  other  counts  he  was  charged  with  forging  and  uttering  the  same  paper, 
describing  it  as  a  warrant  for  the  payment  of  money. 

In  other  counts  the  instrument  was  described  as  an  order  for  the  payment 
of  money. 

From  the  evidence  for  the  prosecution  it  appeared,  that  on  the  24th  of 
February,  the  prisoner  spoke  to  a  ticket  porter  named  Walker,  and  told  him 
to  go  to  Mr.  Seager's,  the  distiller,  with  a  letter  and  memorandum,  which 
he  gave  him.  He  told  him  also  that  he  was  to  receive  21,  Is.  8d.y  and 
bring  it  to  Oliver's  coflee-house,  at  the  foot  of  Westminster  Bridge.  The 
ticket  porter  went  to  Seager's,  showed  the  letter  and  memorandum  to  Mr. 
Seager  and  his  clerk,  and  told  them  how  he  obtained  it.  They  gave  him 
the  2/.  Is.  8d,j  and  the  prisoner  met  him  in  New  Palace  Yard,  and  asked 
Urn  if  he  was  the  porter  he  had  sent.  He  replied  *^  Yes,"  and  ^ve  the 
prisoner  the  money,  and  the  prisoner  gave  him  back  a  shilling  of  it  for  his 
trouble.  He  was  then  about  to  go  away,  when  the  ticket  porter  told  him 
that  he  was  his  prisoner;  and  soon  after  Mr.  Seager  and  a  policeman  raiBH 
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tm,  and  the  piisoner  was  taken  into  custody,  and  the  money  taken  out  of 
his  hand. 

•9rvn       *T^  letter  was  as  follows : — 
^^' J  "  Taunton,  20th  February,  1841. 

•*  Sir, — ^I  have  received  your  letter  respecting  balance  of  your  account, 
and  beg  to  say,  had  any  person  called  as  expected,  it  would  have  been 
paid.  I  now  return  the  case  with  this  enclosed,  and  the  amount  being  so 
small,  I  give  you  on  other  side  an  order  from  Messrs.  Sealer  &  Co.,  as  per 
address,  and  if  you  will  send  this  to  them  they  will  pay  it  for  me.  After 
deducting  case  I  make  balance  2/.  7^.  8d.,  and  for  which  please  give  a 
receipt.  ^^  I  am,  sir,  your  most  obedient, 

T.  D.  Chappell.'' 
**  Mr.  Bennett,  Thames  street,  London." 
The  other  paper  was  as  follows : — 

"  Taunton,  Fore  Street,  20th  Feb.,  1841. 
'^  Gentlemen, — I  shall  feel  obli^d  by  your  paying  Mr.  Bennett  the  sum 
of  21.  Is,  8d.,  and  debiting  me  with  the  same.     You  will  please  have  a 
receipt,  and  add  the  amount  to  invoice  of  order  in  hand. 

^^  I  am,  gentlemen, 

^  Your  most  obedient  servant, 

"  T.  D.  Chappell." 
"  Messrs.  Seager,  Evans  &  Co.,  distillers,  &c., 

10,  Milbank,  Westminster,  London." 
It  further  appeared,  that  Messrs.  Seager  &  Evans  had  a  customer  at 
Taunton  named  T.  D.  Chappell,  and  that  on  the  23d  of  February,  the  day 
before  the  letter  and  memorandum  were  presented,  they  had  sent  two 

Juncheons  of  gin  for  him  to  the  wharf  in  their  van.  The  nsime  of  Seager  & 
«vans  was  on  the  van,  and  on  each  puncheon  "  T.  D.  Chappell,  Taunton, 
3omer8et;"  and  this  address  was  so  conspicuous,  that  a  person  standmg  in 
die  street  near  the  wagon  could  easily  read  it. 

^2081  ^^^'  Chappell  proved  that  the  letter  was  not  sent  by  him,  nor  by 
-■  his  authority. 
Mr.  Seager,  in  his  evidence,  said — ^^  Our  house  has  a  customer,  named 
Chappell,  of  Taunton ;  in  February  we  had  an  account  open  with  him ;.  on 
the  24th  of  February  I  ^^as  present  when  Walker  brought  this  paper ;  in 
consequence  of  information,  I  desired  the  money  to  be  given  to  him  and 
Biarked  ;  I  afterwards  went  out,  and  observed  Walker  go  towards  Oliver's 
cofiee-house ;  he  was  met  by  the  prisoner ;  I  saw  thein  talking  together ;  and 
aoon  after  I  went  up,  and  had  him  taken  into  custody.  Supposing  I  believed 
this  to  have  been  the  gemdne  writing  of  Mr,  ChappeiU  I  should  have  paid  the 
money — that  is  our  practice  ;  it  is  in  the  course  oj  business  to  pay  on  these 
requests  to  country  customers.'*^ 

C  Phillips  and  Clarkson^  for  the  prisoner,  contended  that  this  was  not 
an  offence  within  the  act  of  parliament,  1  Will.  4,  c.  66,  as  the  paper  was 
neither  an  undertaking,  nor  a  warrant,  nor  an  order  for  the  payment  of 
money,  but,  at  most,  amounted  only  to  a  request ;  and  forging  a  request yor 
money  was  not  provided  for.  In  the  course  of  the  argument  reference  was 
made  to  RavencrofCs  case,  2  Moo.  &  Rob.  161,  and  Bex  v.  Raake^  2  Moo. 
C.  C.  R.  66 ;  8  Carr.  &  Payne,  627. 

GuRNEY,  B.,  said,  that  he  would  reserve  the  point  for  the  consideration 
of  the  judges ;  and  the  jury,  after  his  lordship  had  summed  up,  found  the 
prisoner 

Guil^  of  uttering. 


i 
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The  jud^s  afterwards  considered  the  question,  and  were  of  opinion  that 
the  convicuon  could  not  be  ^sustained,  and  the  prisoner  was  ordered   r^o/yj 
to  be  discharged,  so  far  as  this  indictment  was  concerned.     But  he   •• 
was  subsequently  tried  for  a  fraud  and  convicted,  and  sentenced  to  impri- 
sonment. 


MAY  SESSION,  1841. 

BEFORE  MH.   BARON  PARKE. 


REGINA  V.  MICHAEL  SULLIVAN. 

A  broker  and  his  men  having  levied  a  distress  for  rent,  the  man  left  in  possession  was 
ejected.  The  owner  of  the  goods  was  not  in  the  room  at  the  time  of  the  levy,  and  it 
was  not  proved  that  he  was  a  party  to  the  turning  oat  of  the  man,  or  that  he  knew  of 
the  distress  being  levied ;  but  on  the  broker  and  his  assistants  breaking  open  the  outer 
door  to  re-enter,  the  prisoner  struck  one  of  the  assistants  with  an  axe  on  the  forehead  :^^ 
Hetti,  that  under  these  circumstances  the  prisoner  must  at  least  be  found  guilty  of  aa 
assault ;  and  also  that,  although  he  might  be  found  guilty  of  wounding  with  intent  to 
murder,  or  to  do  grievous  bodily  harm,  yet  he  could  not  be  found  guilty  of  wounding 
with  intent  to  maim  and  disable. 

The  first  count  of  the  indictment  charged  the  prisoner  with  maliciously 
and  feloniously  assaulting  one  George  Fox,  on  the  12th  of  March,  and  cut- 
ting and  wounding  him  on  the  forehead,  with  intent  to  murder  him.  The 
second  count  charged  the  intent  to  be  to  maim  and  disable  him ;  and  the 
third,  to  do  him  some  grieyous  bodily  harm. 

It  appeared,  from  the  evidence  on  the  part  of  the  prosecution,  that  Fox, 
the  prosecutor,  was  a  porter  and  an  occasional  assistant  to  a  Mr.  West,  a 
broker.  On  the  12th  March,  West  and  Fox,  with  two  other  men,  one 
named  Thompson  and  the  other  Barnes,  went  to  a  room  on  the  ground-floor 
of  a  house  in  Cooper's  Court,  Rosemary  Lane,  and  made  a  distress  for  rent 
on  the  goods  of  the  prisoner,  who  lodged  in  that  room.  The  prisoner  was 
not  present  at  the  time  of  the  distress,  but  some  women  were  there,  one  of 
whom  was  the  prisoner's  wife.  After  the  inventory  had  been  made  out, 
Thompson  was  left  in  the  room,  as  the  man  in  possession,  and  the  others 
went  into  another  part  of  the  house,  and,  on  hearing  a  noise  in  the  prisoner's 
room,  they  went  down  and  found  Thompson  on  the  outside  of  the  room* 
door.  Fox  asked  him  who  had  turned  him  out,  but,  before  he  could 
answer.  West,  the  broker,  'called  out,  loud  enough  for  the  people  in  r^oi a 
die  room  to  hear — ^'  Break  the  door  open,  and  go  in  and  take  pos-  ^ 
session  again."  Fox  then  asked  the  persons  inside  to  open  the  door,  upon 
which  the  prisoner  said,  that  he  would  split  open  the  head  of  the  first  person 
who  opened  the  door.  The  door  was  then  forced  open,  and,  as  Fox  was  enter- 
ing the  room,  the  prisoner,  who  had  an  axe  in  his  hand,  struck  him  on  the 
head  with  the  edge  of  it,  and  inflicted  a  cut  of  about  a  quarter  of  an  inch, 
and  a  graze  of  about  half  an  inch  on  the  forehead ;  the  axe  had  cut  throujs^ 
the  skin  and  flesh,  but  very  little  below  the  surface  of  the  skin.  l*he  medi- 
cal witness  who  proved  the  fact  said,  on  cross-examination — "  It  was  more 
of  a  graze  than  a  wound ;  it  merely  raised  the  skin,  at  the  top  of  which 
was  a  slight  cut.    I  put  a  strap  on  it,  and  he  walked  away." 

There  was  no  evidence  to  show  that  the  prisoner  was  one  of  the  persons 
who  pushed  Thompson  out  of  the  room,  nor  was  he  told  individually  that 
there  had  been  a  distress  for  rent. 

West  was  examined  as  a  witness,  and  said — ''  I  am  a  broker,  and  wa9 
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authorized  to  distrain  for  rent,  at  No.  2,  Cooper's  Court — ^the  prisoner  was 
sot  present  when  I  made  the  leyy  in  his  room — I  did  not  see  the  prisoner 
till  after  this  occurred,  and  had  not  told  him  I  had  made  the  levy.  His 
wife  was  present  when  I  made  the  inventory — there  were  hundreds  of  peo* 
pie  round  the  house — ^he  must  have  known  I  had  distrained  for  his  rent 
After  the  blow  was  struck,  he  said  the  tax-gatherer  had  desired  him,  if  any 
person  came  there,  to  eject  them,  as  he  could  get  no  taxes  from  the  landlord 
—he  desired  him  to  pay  no  rent.  /  cannot  say  he  kneiOy  before  the  blow  was 
struck^  that  I  had  distrained  for  rent^ 

Parke,  B.,  in  summing  up  the  case  to  the  jury,  (inter  alia,)  observed,*— 
You  will  have  to  say,  in  the  first  place,  whether  you  are  satisfied  that  there 
was  a  wound,  and  dien,  if  there  was,  whether  it  was  inflicted  with  any  of 
*2111  ^^  ^intents  mentioned  in  the  indictment.  The  surgeon's  evidence 
-I  on  the  first  point  is,  that  there  was  a  wound,  and  barely  a  wound. 
There  is  no  proof  of  an  intent  to  maim  and  disable,  as  the  blow  was  aimed 
at  the  head  of  the  prosecutor ;  it  would  have  been  otherwise,  if  it  had  been 
aimed  at  his  arm  to  prevent  his  being  able  to  use  it.  The  question  therefore 
will  be,  whether  there  was  a  wounding  with  intent  either  to  murder  the  pro- 
secutor or  to  do  him  some  grievous  bodily  harm.  If  you  should  be  of  opi- 
nion either  that  there  was  not  a  wound,  or  that  it  was  not  inflicted  with 
either  of  those  intents,  then  you  will  have  to  say,  whether  an  assault  has  or 
or  has  not  been  committed  ;  and  that  will  depend  upon  this  question,  whe- 
ther the  prosecutor  and  his  party  were  trespassers  or  not.  It  is  somewhat 
doubtful  whether  the  prisoner  really  knew  that  his  goods  had  been  distrained 
for  rent ;  but  it  seems,  from  the  evidence,  that  he  must  have  had  some  sus- 

Eicion  of  that  fact,  as  be  said  afterwards  that  the  tax-gatherer  had  desired 
im,  if  any  persons  came  there,  to  eject  them.  Though  by  law  parties  have 
not  any  right  to  break  an  outer  door  in  order  to  levy  a  distress,  yet,  if  they 
are  turned  out,  they  have  a  right  to  re-enter  by  breaking  the  door.  If  a  man 
finds  another  breaking  into  his  house,  he  has  a  right  to  push  him  out,  and  to 
use  as  much  force  as  is  necessary  for  that  purpose ;  but  he  has  no  right  to 
use  such  a  weapon  as  that  which  was  used  by  the  prisoner  in  this  case.  I 
cannot  present  the  case  to  you  as  a  case  of  less  than  assault — it  will  be  for 
you  to  say  whether  it  is  more. 

Verdict — Guilty  of  assault    Sentence,  nine  months'  imprisonment 


•212]  •JUNE  SESSION,  1841. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


REGINA  t;.  M*PHANE,  POPHAM,  and  DONOGHUE. 

tVliere  three  persons  were  indicted  jointly  for  cutting  and  wounding,  and  the  third  of 
them  did  not  come  up  to  the  spot  until  after  one  of  the  first  two  had  got  away,  and 
then  kicked  the  prosecutitr  while  he  was  on  the  ground  struggling  with  the  other,— it 
was  held^  that  the  two,  who  jointly  assaulted  the  prosecutor  and  wounded  him  at  first, 
might  be  found  guilty  either  of  the  felony  or  of  an  assault  only,  but  that  the  third  pri« 
toner  must,  under  the  circumstances,  be  acquitted  altogether. 

The  first  count  of  the  indictment  charged  the  prisoners  jointly  with  felo* 
niously  assaulting  George  Whatmow,  and  cutting  and  wounding  him  with 
intent  to  kill  and  murder  him. 

In  the  second  count  the  intent  was  charged  to  be  to  maim  and  disable  him; 
and  in  the  third  count  to  do  him  some  grieyous  bodily  harm. 
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The  prosecutor  was  a  police  constable ;  and  while  he  was  on  duty  m 
Hooper  street,  Lambeth,  between  eleven  and  twelve  o'clock  at  night,  on  the 
17th  of  May,  he  was  proceeding  in  a  direction  towards  a  beer-shop  called 
^^  the  Farm-nouse,"  when  he  was  told  that  a  person  had  been  robbed  of  his 
watch  there.  He  went  on  towards  the  house  for  the  purpose  of  making 
inquiries,  and  when  he  was  about  ten  yards  from  the  door,  the  prisoner  Pop- 
ham  came  from  a  brothel  opposite,  and,  saying — '^  You  shall  never  rea^ 
the  house,"  struck  him  a  violent  blow  in  the  fiice  with  his  fist.  Popham 
then  was  making  his  way  towards  the  beer-shop,  when  the  prosecutor  seized 
him  and  endeavoured  to  stop  him ;  upon  which  he  took  a  life-preserver  out 
of  his  breast-pocket  and  struck  him  with  it,  and  knocked  off  his  hat.  He 
then  struck  him  a  second  blow  with  the  life-preserver,  which  severely  cat 
his  head  about  the  left  temple,  and  felled  him  to  the  ground,  but  he 
still  continued  to  keep  his  hold ;  and  while  they  were  struggling  together 
the  prisoner  MThane  came  from  the  beer-shop,  and  struck  the  prose- 
cutor another  blow  on  the  fece  with  some  instrument,  which  appeared  to 
him  to  be  a  *life-preserver  also.  The  prosecutor  still  retained  his  r*A|Q 
hold  of  Popham,  but  M^Phane  ^ve  him  another  blow  across  the  ^ 
arm  with  the  same  weapon,  which  caused  him  to  lose  his  hold  of  Pop- 
ham, and  Popham  in  consequence  got  away.  M^Phane  then  struck  the 
prosecutor  a  third  blow,  upon  which  he  enaeavoured  to  secure  him ;  and 
while  he  was  so  doing,  the  other  prisoner  Donoghue  came  from  the  beer- 
shop  and  kicked  him  several  times  in  various  parts  of  the  body  while  he 
was  on  the  ground,  but  did  not  say  any  thing  while  he  was  doing  so. 

Several  witnesses  were  called,  on  the  part  of  MThane,  to  contradict  the 
witnesses  for  the  prosecution. 

TiNDAL,  C.  J.,  in  his  summing  up,  told  the  jury,  that  inasmuch  as  the 
prisoners  were  jointiy  charged  with  the  offence  of  cutting  and  wounding,  and 
as  it  appeared  that  the  pnsoner  Donoghue  did  not  come  up  until  after  the 
prisoner  Popham  had  got  away,  the  evidence  did  not  sustain  the  charge 
against  him;  and  he  must  be  acquitted  altogether  upon  this  indictment 
With  respect  to  the  other  two  prisoners,  he  tho&ght  that  the  first  count  of  the 
indictment  had  not  been  proved,  as  it  did  not  appear  that  there  was  any  in- 
tention to  take  away  the  life  of  the  prosecutor.  They  would  therefore  have 
to  say,  whether  they  considered  that  the  prisoners,  Popham  and  M'Phane, 
wounded  him  with  intent  either  to  maim  and  disable  him,  or  to  do  him 
some  grievous  bodily  harm ;  if  they  did  so  consider,  then,  they  would  find 
them  guilty  upon  either  the  second  or  third  counts ;  but  if  they  were  net 
satisfied  that  they  had  either  of  those  intents,  but  still  were  of  opinion  that 
they  struck  the  prosecutor  in  the  way  described  by  the  evidence,  they  were 
at  liberty  to  find  them  guilty  of  an  assault  only. 

Verdict — Popham  and  M^Phane,  guilty*  upon  the  second  count  * 
Donoghue,  not  guilty. 


•AUGUST  SESSION,  1841.  [^214 

BEFORE  MR.   JUSTICE  COLERIDGE. 


REGINA  V.  JEREMIAH  DRISCOLL. 

If  one  man  strikes  another  a  blow,  that  other  has  a  right  to  defend  himself  and  to  strike 
a  blow,  in  Att  defemn,  bat  he  has  no  risrht  to  revtngt  hifntelf;  and  if,  when  all  the  danger 
is  past,  he  strikes  a  blow  not  necessary  for  his  defence,  he  commits  an  assault  ud 
•njifciy. 
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The  prisoner  was  indicted  for  unlawfully,  maliciously,  and  feloniously 
aasaolting  John  Sullivan,  on  the  15th  of  August,  and  wounding  him  in  and 
upon  the  left  side  of  the  neck  and  left  cheek,  with  intent  to  do  him  some 
grievous  bodily  hann. 

It  appeared  that  the  prosecutor  and  the  prisoner  had  some  dispute,  in  the 
course  of  which  the  prisoner  called  the  prosecutor  a  liar ;  whereupon  the 
prosecutor  clenched  his  fist  and  was  about  to  strike  him,  but  the  prisoner's 
wife  interposed,  and  pushed  him  down,  and  the  prisoner  inflicted  on  him  the 
injury  stated  in  the  indictment. 

CoLEBiDGE,  J.,  in  summing  up,  said — If  one  man  strikes  another  a  blow^ 
that  other  has  a  right  to  defend  himself,  and  to  strike  a  blow  in  his  defence, 
but  he  has  no  right  to  revenge  himself:  and  if,  when  all  the  danger  is  past, 
he  strikes  a  blow  not  necessary  for  his  defence,  he  commits  an  assault  and  a 
battery.  It  is  a  common  error  to  suppose,  that  one  person  has  a  right  to 
strike  another  who  has  struck  him,  in  order  to  revenge  himself,  and  it  very 
*2151  ^^^"  influences  people's  minds ;  and  I  have,  therefore,  ^thought  it 
^   right  to  state  what  the  law  upon  the  subject  really  is. 

Verdict — Guilty ;  sentence,  transportation  for  fifteen  years. 


REGINA  t;.  TUCKWELL  and  PERKINS. 

A  senrant  let  a  pers<in  into  his  master's  house  on  a  Satarday  aflernoon,  and  concealed 
him  there  all  night,  in  order  that  he  might  rob  the  house ;  and  on  the  Sunday  morning 
leA  the  premises  in  pursuance  of  the  previous  arrangement.  The  man  in  the  servant's 
absence  broke  into  the  bedroom  of  the  master  and  stole  the  contents  of  his  cash-box:— 
BiU^  that  the  man  who  took  the  property  from  the  cash-box  was  rightly  charged  as  4 
thief,  and  the  servant  who  let  him  into  the  house  as  an  accessory  before  the  fact. 

The  prisoner  Tuckwell  was  indicted  for  stealing,  on  the  15th  of  August, 
thifty  sovereigns,  ten  half-sovereigns,  eie^hty  half-crowns,  300  shillings,  thirty 
sixpences,  fourteen,  groats,  and  one  61,  bank  note,  the  moneys  of  Henry 
lieighton  Mayo  Hawthorn,  in  his  dwelling-house,  and  the  prisoner  Perkins 
was  charged  with  inciting  him  to  commit  the  felony. 

From  the  evidence  on  the  part  of  the  prosecution,  it  appeared  that  the 

Erisoner  Tuckwell  had  been  town-traveller  to  the  prosecutor,  and  had  left 
im  about  six  weeks ;  and  the  prisoner  Perkins  continued  in  his  employ  up 
to  the  time  of  the  robbeiy,  which  took  place  on  Sunday,  the  15th  of  August 
Tuckwell  was  let  in  by  Perkins,  on  the  afternoon  of  Saturday,  the  14th,  and 
lemaliied  in  the  prosecutor's  house  all  night.  Perkins  left  the  house  on 
Sunday  morning  about  11  o'clock,  and  did  not  return  till  the  evening;  and 
during  hb  absence  it  was  that  Tuckwell,  in  pursuance  of  the  arrangement 
between  them,  stole  the  prosecutor's  money  out  of  his  cash-box. 

Montagu  Chamberiy  for  the  prisoner  Perkins,  contended,  that  he  was 
wrongly  charged  as  an  accessory  before  the  &ct,  and  ought  to  have  been 
charged  as  a  thief,  if  the  evidence  was  correct.  He  contended  that,  accord* 
ing  to  the  principles  of  law,  if  one  person  puts  another  into  a  condition  to 
oommit  a  particular  ofience,  he  is  constructively  present  at  its  commission. 
•2161  ^^  referred,  in  support  of  his  ^argument,  to  Foster's  Crown  Law, 
-I  p.  351,  and  the  case  of  Regina  v.  Jordan  and  SuUivatiy  7  Carr.  tc 
Payne,  p.  432,  (32  E.  C.  L.  R.  572.)  (a) 


(■)  In  that  ease  a  room-door  was  latched,  and  one  person  liAed  the  latch  and  entered 
the  room  and  concealed  himself  for  the  purpose  of  commiuing  a  robbery  there,  which 
he  aArrwards  accoropHshed.  Two  other  persons  were  with  him  at  the  time  he  lifted  :h# 
lalcb,  fcr  the  p-irpose  of  assisting  him  to  enter,  and  screened  him  from  observation  by 

VOL.  xu.  16  L 
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CoLEEiDGE,  J. — I  think  there  is  nothing  in  the  objection.  I  agree  with 
the  doctrine  laid  down  by  Mr.  Justice  Foster,  and  I  also  agree  widi  the 
decision  in  Jordan  and  SuUivan^s  case.  But  that  case  iliflers  from  the  pie- 
sent.  There  the  party  took  a  part  in  the  crime  charged ;  but  here  the  crime 
was  not  commenced  when  Perlcins  left  the  premises,  and  did  not  commence 
till  the  other  prisoner  went  into  the  room  and  broke  the  cash-box  open. 

In  the  case  of  Jordan  and  SuUhanj  there  was  a  charge  of  brealcing  and 
entering;  and  those  who  assisted  in  the  breaking  were  considered  as  parties 
engaged  in  the  commission  of  the  ofience,  and  therefore  responsible  for  what 
occurred  afterwards. 

The  jury  found  both  prisoners  guilty. 

opening  an  umbrella.  And  it  was  held  that  the  two,  being  in  law  parties  to  the  breaking 
and  entering,  were  answerable  for  the  robbery  which  took  place  afterwards,  though  they 
were  not  near  the  spot  at  the  time  when  it  was  perpetrated. 


♦REGINA  t;.  JOSEPH  LYONS  and  ROSETTA  LYONS.    [*217 

A  lad  stole  a  brass  weight  from  his  master,  and,  after  it  had  been  taken  from  him  in  his 
master's  presence,  it  wa§  rettored  to  him  again,  with  his  master's  consent,  in  order  that 
he  might  sell  it  to  a  man  to  whom  he  had  been  in  the  habit  of  selling  similar  articles* 
which  he  had  stolen  before.  The  lad  did  sell  it  to  the  man ;  and  the  man  being  indicted 
for  receiving  it  of  an  evil-disposed  person,  well  knowing  it  to  have  been  stolen,  was 
convicted  and  sentenced  tu  be  transported  for  seven  years. 

The  prisoners  were  indicted  for  feloniously  receiving  of  a  certain  evil-dis- 
posed person,  on  the  3d  of  August,  3  lbs.  weight  of  brass,  value  1^.  6if., 
of  the  goods  of  John  Womerton,  well  knowing  the  same  to  have  been 
stolen. 

It  appeared  that  a  brass  weight  had  been  stolen  by  a  lad  in  the  employ 
of  the  prosecutors ;  and,  it  having  been  taken  from  him  by  another  servant 
in  the  presence  of  one  of  the  prosecutors,  it  was  restored  to  the  lad  again,  in 
order  that  he  might  take  it  for  sale  to  the  house  of  the  prisoner,  where  it 
seemed  he  had  been  in  the  habit  of  selling  similar  articles  before.  The  lad 
took  it  and  sold  it  for  lO^et. 

Doaney  for  the  prisoners,  objected  that,  at  the  time  when  the  brass  was 
sold  by  the  lad  at  the  shop,  it  could  not  be  considered  as  stolen  property,  it 
having  been  restored  to  the  possession  of  the  owner,  and  by  him  given  to  the 
lad  to  enable  him  to  sell  it  m  order  to  detect  the  prisoners.  He  contended, 
that  any  such  restoration,  for  however  short  a  time,  was  sufficient  to  prevent 
its  being  treated  ailerwaids  as  stolen  property ;  because  it  was  in  law  in  the 
possession  of  the  master. 

Coleridge,  J.,  said,  that  for  the  purposes  of  the  day  he  should  con* 
sider  the  evidence  as  sufficient  in  point  of  law  to  sustain  the  indictment,  but 
would  take  a  note  of  the  objection.  His  lordship  left  the  case  to  the  jurVy 
who  foimd 

Joseph  Lvons,  Guilty ;  and  Rosetta  Lyons,  Not  guilty. 

^Though  his  lordship  took  a  note  of  the  objection  at  the  time,  yet  r^oifi 
he  afterwards  sentenced  the  prisoner,  who  was  convicted,  to  seven  ^ 
years'  transportation ;  the  matter  also  was  subsequently  called  to  his  lord- 
ship's attention  by  the  prisoner's  counsel,  yet  no  alteration  was  made  in  the 
judgment  of  the  court ;  from  which  it  is  to  be  inferred  that,  upon  considera* 
non,  his  lordship  did  not  think  that  in  point  of  law  the  objection  ought  tf 
prevail. 
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SEPTEMBER  SESSION,  1841. 

BEFOBE  MB.  JUSTICE  MAULE  AND  MB.  BABON  BOLFE. 


REGINA  V.  JOHN  JOHNSON  and  EDWARD  JONES. 

A  tenrant  pretended  to  concur  with  two  persons,  who  proposed  to  him  to  anite  wita 
them  in  robbing  his  master's  house.  The  master  being  out  of  town,  the  servant  com* 
manicated  with  the  police,  and  acted  under  their  instructions.  In  consequence  of  this, 
a  little  after  9  o'clock,  one  evening,  he  let  in  one  of  the  persons  by  lifting  the  latch, 
bat  before  that  person  had  taken  any  property  he  was  seized  by  the  police,  and,  a 
crowbar  being  found  upon  him,  was  imnnediately  placed  in  confinement  AHer  thia 
the  servant  went  out  again  and  fetched  the  second  person,  and  let  him  in  in  the  same 
manner.  This  person  was  seized  with  a  basket  of  plate  in  his  hand,  which  he  had 
carried  from  the  kitchen  part  of  the  way  up  stairs  i^Held,  that  neither  of  the  persona 
could  be  convicted  of  bnrglary ;  but  that  the  one  who  was  seized  with  the  plate  might 
be  convicted  of  stealing  in  a  dwelling-house,  and  also  that  the  other  might  be  indicted 
an  accessory  befure  the  fact  to  such  stealing. 


The  prisoners  were  indicted  for  burglariously  breaking  and  entering  the 
dwelling-house  of  Joseph  Drake,  about  ten  in  the  night  of  the  29th  of 
August,  and  stealing  therein  eighteen  spoons,  value  9/.  15«. ;  one  pair  of 
sugar-tongs,  value  lOs. ;  and  one  basket,  value  6d.,  of  the  goods  of  the  said 
Joseph  Drake. 

It  appeared  that  a  lad  named  Cole,  who  was  groom  to  Mr.  Drake  the 
prosecutor,  met  with  the  prisoner  Jones  on  ThursKlay,  the  26th  of  August, 
and  they  entered  into  conversation  about  the  badness  of  trade,  and  Jones  said 
that  he  would  not  blame  anybody  who  would  rob  another  in  these  hard 
times,  and  asked  the  lad  where  his  master  kept  his  plate,  and  being  told^ 
said,  that  if  he  would  let  him  into  the  house  he  would  give  him  500/.  They 
made  an  appointment  to  meet  again  on  Saturday  the  2oth.  llie  lad,  almosit 
*21Q1  i^^^^i^^^ly)  ^0^^  ^  policeman  what  had  ^passed,  and,  his  master 
•■  being  out  of  town,  agreed  to  act  under  the  directions  of  the  police,  ia 
onler  to  detect  the  prisoner  Jones.  He  accordingly  met  him  on  the  Satur« 
day,  and  arranged  to  meet  him  again  on  Saturday,  when  they  met  with  the 
other  prisoner  Johnson ;  and  it  was  arranged  that  Cole  should  get  the  other 
servants  out  of  the  way,  and  admit  the  two  prisoners  to  the  house  on  the 
Sunday  evening.  In  the  mean  time  several  policemen  were  secreted  in  the 
prosecutor's  house.  The  lad  Cole,  about  a  quarter  past  nine  in  the.  evening, 
went  and  fetched  the  prisoner  Johnson  to  the  house.  Cole  then  lifled  the 
latch  of  the  stable-yard  door  and  a  little  gate,  and  also  the  kitchen-door,  and 
let  Johnson  in,  and  followed  him  into  the  back  kitchen.  Johnson  then  went 
up  stairs,  and,  as  he  was  about  to  open  the  door  of  the  room  in  which  the 
prosecutor's  iron  chest  was  deposited,  the  police  seized  him  before  he  had 
done  any  thing,  and  locked  him  up  in  one  of  the  rooms  of  the  house.  A 
few  minutes  after  he  had  been  so  locked  up,  Cole,  who  had  been  out  to 
fetch  the  other  prisoner  Johnson,  brought  him  to  the  house  and  let  him  in,  in 
the  same  way  as  he  had  let  in  Jones,  viz.,  by  opening  the  door  for  hinu 
Jones  went  into  the  back  kitchen,  and  took  from  it  the  plate-basket  contain* 
ing  tlie  articles  of  plate  mentioned  in  the  indictment. 

Maule,  J.,  in  summing  up,  (Rolfe,  B.,  being  present,)  said — It  appeals 

lo  me  that  on  the  present  occasion,  according  to  the  evidence,  there  was  no 

fflich  breaking  as  to  constitute  the  crime  of  burglary.     Cole,  the  groom,  it  ia 

•true,  appeared  to  concur  with  the  prisoners  in  the  commission  of  the  offence* 

fiut  in  fact  he  did  not  really  concur  with  themi  and  he,  acting  under  tht 
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directions  of  the  police  must  be  taken  to  have  been  acting  under  the  direc- 
tions of  Mr.  Drake  the  prosecutor.  Under  the  circumstances  of  this  case 
the  prisoners  went  in  at  a  door  which,  as  it  seems  to  me,  was  lawfully  open. 
Therefore  neither  of  them  was  guilty  of  burglary.  And  the  prisoner 
^Johnson,  if  not  guilty  of  burglary,  was  not  guilty  of  any  thing  that  r«aoA 
is  charged  in  the  indictment,  because  he  was  in  custody  at  the  time  ^ 
when  the  plate  was  taken. 

Verdict — Jones,  guilty  of  stealing  in  a  dwelling-house  goods  above 
the  value  of  5/. ;  Johnson,  not  guilty.(a) 

*  

,  (a)  Johnson  was  detained  to  be  indicted  as  an  accessory  before  the  fact  to  the  ofTence 
of  which  Jones  was  found  goilty,  and  was  tried  and  convicted  before  Mr.  Baron  Garoer, 
Bi  the  following  sessions. 


OCTOBER  SESSION,  1841. 

BEFORE  MR.   BARON   GURNEY. 


REGINA  V.  JOHN  ODELL  RATHBONE. 

Suspicion  bein^  entertained  against  a  letter-carrier  in  the  employ  of  the  General  Post 
Office,  an  assistant  inspector  wrote  a  letter,  and,  having  enclosed  in  it  a  marked  sove* 
reign,  sealed  the  letter,  and  took  an  opportunity,  while  the  carrier's  back  was  turned, 
to  place  it  among  a  number  of  letters  which  he  was  engaged  in  sorting.  The  marked 
sovereign  was  aherwards  found  in  the  letter-carrier's  pocket  The  sovereign  was  one 
of  those  which  are  occasionally  found  on  the  floor  of  the  post  office,  having  dropped 
out  of  letters,  and  which  are  carried  to  a  fund,  which  is  under  the  direction  of  the  post- 
master-general. The  letter-carrier  being  indicted  for  stealing  9.po$t  U:itr  containing 
a  sovereign,  and  also  for  stealing  a  sovereign,  the  property  of  the  postmaster-general, 
it  was  held,  that  he  could  not  be  convicted,  under  the  circumstances,  of  the  more  seriouis 
offence  of  stealing  a  post  letter  containing  money;  but  might  be  convicted  of  tho 
simple  larceny  of  the  sovereign. 

The  first  count  of  the  indictment  stated  that  the  prisoner,  being  employed 
under  the  post  office  of  Great  Britain  and  Ireland,  feloniously  did  steal, 
on  the  15th  of  October,  a  certain  post  letter  directed  and  addressed — "  Mr. 
D.  M'Gowan,  16  Windmill  street,  Haymarket,  London,"  containing  one 
sovereign,  the  said  letter  and  money  being  the  property,  goods,  chattels, 
and  money  of  her  majesty's  postmaster-general,  contrary  to  the  statute,  &c.(a) 

*In  the  secopd  count  he  was  charged  with  embezzling  the  letter  and  r*AQ| 
money.  ^ 

In  the  third  count  he  was  charged  with  secreting  a  post  letter,  &c. 

In  the  fourth  count,  with  destroying  a  post  letter. 

In  the  fifch  count,  with  stealing  from  and  out  of  a  post  letter. 

And  in  the  last  count,  with  stealing  a  sovereign,  the  property  of  her 
majesty's  postmaster-general. 

(n)  I  Vict.  c.  31,  s.  S6.  That  section  enacts,  *'that  every  person  emploved  under  the 
post  office,  who  shall  steal,  or  shall,  for  any  purpose  whatsoever,  embezzle,  secrete,  or 

.destroy,  a  poBt  h'fert  shall  in  England  and  Ireland  be  guiltv  of  felony,  and  in  Scotland  of  a 

,high  crime  and  offence,  and  shall,  at  the  discretion  of  the  court,  either  be  transported 
beycmd  the  seas  fur  the  term  of  seven  years,  or  be  imprisoned  for  any  term  not  exceed- 
ing three  years ;  and  if  any  such  pott  iHitr^  so  stolen  or  embezzled,  secreted  or  destroyed. 
thaU  eoi'ain  therein  any  chattel,  or  money  whatjioever,  or  any  valuable  security,  every 
such  offender  shall  be  transported  beyond  the  sea<«  for  life." 

Sect.  S7,  of  the  same  statute,  enacts,  **  that  every  person  who  shall  steal,  from  or  out  of  a 
pott  letter,  any  chattel,  or  money,  or  valuable  securitv,  shall,  in  England  and  Ireland,  be 

'Cuilty  of  felony,  and  in  Scotland  of  a  high  crime  and  oiTence,  and  shall  be  iranspontd 

t&yood  the  seas  ibr  lifie." 
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The  prisoner  was  a  letter-carrier  in  the  employ  of  the  General  Post  Office, 
and  assisted  in  delivering  letters  in  the  Golden-Square  district,  in  which 
district  the  street  to  which  the  letter  was  addressed  is  situated.  Suspicions 
were  entertained  that  he  did  not  duly  deliver  the  letters  intrusted  to  him,  and 
the  following  plan  was  adopted  to  discover  whether  he  did  or  not.  One  of 
the  assistant  mspectors  of  the  letter-carriers,  on  the  14th  of  October,  enclosed 
a  marked  sovereign  in  a  letter  addressed  to  Mr.  M'Gowan,  in  Great  Wind- 
mill street.  He  sealed  the  letter,  and  marked  it  as  if  it  had  been  put  into 
Ae  post  in  the  regular  way  as  a  paid  letter ;  and  on  the  following  morning, 
while  the  letters  were  being  sorted  at  the  office  in  Golden  Square,  where  the 
prisoner  was  employed,  an  opportunity  was  taken  of  his  momentary  absence 
to  place  it  in  a  heap  of  letters  which  he  was  about  to  sort,  and  which  he  had 
«Aooi  ^  deliver  that  day.  He  was  afterwards  seen  to  ^return  to  his  seat 
^  and  take  the  letter  into  his  possession.  The  letter  was  not  delivered 
among  the  rest  by  the  prisoner,  whose  duty  it  was  to  deliver  it ;  and  in  the 
course  of  the  same  day  the  prisoner  was  questioned  upon  the  subject,  given 
into  custody,  and  searched,  and  the  marked  sovereign  was  found  in  his 
pocket. 

It  appeared  that  the  sovereign  was  one  of  those  which  are  occasionally 
found  on  the  floor  of  the  Genenu  Post  Office,  having  dropped  out  of  letters; 
thev  are  collected  and  deposited  with  one  of  the  officers  of  the  post  office, 
and  form  a  fund  which  is  carried  to  the  credit  of  the  public,  under  the  direc- 
tion of  the  posttnaster-general. 

Clarksouy  for  the  prisoner,  contended  that  as  the  letter  containing  the 
sovereign  had  not  been  regularly  put  into  the  post  office  for  the  purpose  of 
being  transmitted  by  the  post,  but  having,  on  the  contrary,  been  placed  in 
the  heap  of  letters  which  were  about  to  be  sorted,  for  the  purpose  of  trying 
the  honesty  of  the  prisoner,  it  could  not  be  considered  as  a  post  letter.  He 
also  contended  that  the  prisoner  could  not  be  convicted  of  larceny,  because 
the  sovereign  could  not,  under  the  circumstances  of  the  case,  be  treated  as 
the  property  of  the  postmaster-general,  whose  property  alone  it  was  stated  to 
be  in  all  the  counts  of  the  indictment. 

GuRNEY,  B.,  was  of  opinion  that  the  latter  objection  was  not  sustainable, 
but  that  the  first  was  a  fit  objection  to  be' reserved  for  the  opinion  of  the  fifteen 
judges :  and  as  the  attorney-general  for  the  prosecution  did  not  object  to 
both  points  being  submitted  to  the  judges,  his  lordship  assented  to  that 
course. 

•QOQi       In  the  ensuins  session  Mr.  Baron  Parke  delivered  the  judgment  of 
J   the  court  as  follows : — 

John  Odell  Rathbone :  You  were  tried  at  the  last  session  of  the  Central 
Criminal  Court,  upon  an  indictment  which  charged,  that  you,  being  a  per- 
son employed  under  the  post  office,  did  steal  a  certain  post  letter,  addressed 
and  directed  to  a  person  named  M^Gowan,  living  in  Windmill  street ;  which 
letter  contained  one  sovereign.  There  was  also  a  count  in  the  indictment, 
charging  you  with  stealing  a  sovereign,  the  property  of  her  majesty's  posN 
master-general.  Upon  some  doubts  suggested  on  your  trial  by  the  learned 
counsel  on  your  behalf,  the  case  was  reserved  for  the  opinion  of  the  judges; 
and  the  judges  have  taken  the  case  into  their  consideration. 

It  appeared,  bvthe  evidence,  that  you  were  employed  as  a  letter-carriet 
by  the  General  Post  Office,  and  that  "Windmill  street  was  in  your  district. 
On  some  suspicion  attaching  to  you,  a  marked  sovereign  was  put  into  a 
letter — not  a  letter  put  in  the  ordinary  way  into  the  post  office,  but  among 
^er  letters  distributed  to  you  to  be  carried  out. 

l2 
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The  objection  was,  that  it  was  not  a  ^^  post  letter,"  or  a  letter  put  into  the 
post ;  and  the  judges  are  unanimously  of  opinion  that  that  objection  must 
preraily  the  statute  only  applying  to  letters  put  into  the  post  in  the  ordinary 
way. 

But  there  was  another  count  in  the  indictment,  charging  you  with  a 
rimple  larceny ;  that  is,  with  stealing  a  sovereign,  the  property  of  her  ma- 
jesty's postmaster-general.  That  sovereign  you  certainly  stole;  for  that 
sovereign,  the  marked  sovereign,  was  found  in  your  possession.  It  appears 
that  it  was  a  sovereign  which  had  accidentally  fallen  out  of  a  letter  in  the 
post  office ;  and  such  a  sovereign  must  be  considered,  in  point  of  law,  as 
the  property  of  the  postmaster-general,  all  the  persons  in  the  office  bein^  his 
servants.  And  we  are  all  of  opinion  that  the  sovereign  is  correctly  descnbed 
in  the  indictment,  as  the  sovereign  of  *the  postmaster-general :  it  r^MA 
was  his  sovereign  against  all  the  world,  except  the  owner  of  it.  L 
The  judges,  therefore,  are  of  opinion  that  you  were  properly  convicted  of 
the  sunpfe  larceny,  in  stealmg  this  sovereign ;  and,  looking  at  all  the  cir- 
cumstances of  the  case,  the  judge  who  tried  you  is  of  opinion  that  the  justice 
of  the  case  will  not  be  answered  unless  we  pronounce  upon  you  as  severe  a 
sentence  as  the  law  permits,  considering  that  you  are,  in  a  moral  point  of 
view,  guilty  of  the  oflence  as  much  as  Lf  you  had  stolen  a  post  letter.  The 
sentence,  therefore,  is,  that  you  be  transported  for  seven  years. 


REGINA  V.  DAVID  HENRY  GILCHRIST. 

A  person  was  indicted  for  stealing  four  warrants  and  orders  for  the  payment  of  money. 
In  one  count  they  were  called  *'  warrants  and  orders  for  the  payment  of  money"  merely; 
in  another,  ''warrants  and  orders  for  the  payment  of  money,  commonly  called  post- 
office  money  orders;"  and  in  a  third  count,  they  wer^  described  as  **four  valuable 
securities,  that  is  to  say,  four  warrants  and  orders  for  the  payment  of  money,  com- 
monly called  post  office  money  orders."  They  purported  to  be  signed  by  the  post- 
master of  Shrewsbury,  and  were  addressed  ^  To  the  Post  Offire^  London/*  The  form  of 
the  body  of  them  yas,  ''Credit  the  person  named  in  my  letter  of  advice  the  sum  otbL, 
and  debit  the  same  to  this  office:" — Held,  that  the  instruments  were  both  warrants  and 
orders  for  the  payment  of  money;  and  also  that  it  was  not  necessary  to  consider, 
whether  they  were  in  such  a  form  as  to  require  a  stamp  under  the  general  Stamp  Act; 
because  it  was  the  practice  of  the  post  office  to  issue  them  unstamped,  and  that  prao- 
tice  was  sanctioned  and  legalized  by  the  statute  3  &  4  Vict.  c.  96. 

The  first  count  of  the  indictment  charged  the  prisoner  with  stealing,  on 
the  20th  of  September,  at  the  parish  of  St.  Ann  and  Agnes,  four  warrants 
and  orders  for  die  payment  of  money ;  to  wit,  for  5/.  each,  and  of  the  value 
of  5/.  each,  the  property  of  Edward  Williams.  The  second  count  described 
the  papers  as  four  warrants  and  orders  for  the  payment,  and  of  the  value, 
of  5/.  each,  commonly  called  post  office  money  orders,  and  stated  them  to 
be  the  property  of  Joseph  Baker.  The  third  count  charged  the  prisoner 
with  stealing  four  valuable  securities,  that  is  to  say,  four  warrants  and  orders, 
commonly  called  post  office  money  orders,  and  described  them  as  the  pro- 
perty of  her  majesty's  postmaster-general. 

Joseph  Baker  was  called  as  a  witness  for  the  prosecution.  He  said : — 
'*  I  am  a  corporal  in  the  56th  regiment  of  foot.  *0n  the  17th  of  Sep-  r»oo5 
tember,  I  was  quartered  at  the  Ship  public-house,  in  Charles  street,  ■- 
.Westminster.  I  have  known  the  prisoner  about  five  weeks.  On  the  17th 
of  September  he  wrote  a  letter  for  me,  for  the  purpose  of  my  father-in-law 
sending  me  20/.  to  get  my  discharge ;  afler  he  had  written  it,  he  read  it 
over;  it  appeared  to  be  the  letter  I  had  directed  him  to  write;  he  did  not 
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read  this  postscript  over  to  me : — ^  I  have  changed  my  place  of  residence  to 
Mr.  Kuti's  eating-house,  Cities  street,  Westmmster ;  so  please  direct,  Mr. 
fiaker,  at  Mr.  Rutt's  eating-house,  Charles  street,  Westminster.'  He  had 
mitten  eight  or  nine  letters  for  me  before,  and  Uie  answers  were  always 
directed,  *  Corporal  Baker,  Ship,  Charles  street,  Westminster.'  I  expected 
an  answer  to  this  letter  on  Monday ;  he  wrote  it  on  Friday ;  no  answer  came 
for  me  to  the  Ship.  On  the  23d  of  September,  I  went  to  the  place  where 
the  prisoner  eenerally  lodged,  at  the  Essex  Serpent,  Charles  street.  I  found 
he  had  left  there ;  they  had  not  seen  him  since  Monday.  I  then  went  to 
the  General  Post  Office,  and  inquired  if  any  money  orders  had  been  brought 
in  the  name  of  Baker,  and  found  four  orders  there.  I  neyer  authorized  the 
prisoner  to  receive  the  orders  for  me." 

Eliza  Baker  said, — ^^  I  am  the  last  witness's  wife.  In  September  last,  I 
was  staying  with  my  father,  Edward  Williams,  at  Shrewsbury.  I  received 
the  letter  produced  while  I  was  there ;  and,  in  consequence  of  it,  I  sent  to 
my  husband  four  post  office  orders  for  5/.  each  ;  the  orders  now  produced 
are  those  I  sent ;  I  sent  them  to  the  address  mentioned  in  that  letter  on 
Saturday  morning,  the  18th  of  September.  I  got  them  from  the  post  office 
at  Shrewsbury,  by  paying  the  money  there.  I  put  the  letter  into  the  post 
office  about  half-past  one  o'clock  on  the  Saturday.  I  signed  my  husband's 
name  on  the  orders,  because  I  knew  he  could  not  write."  Mrs.  Baker 
afterwards  said — '^  I  paid  the  20/.  at  the  post-office  at  Shrewsbury,  and  the 
*2261  P^^°^^^^  g^^^  ™^  these  orders.  He  wrote  them  while  1  ^stopped 
-■   there ;  he  was  inside  his  office ;  I  could  not  see  what  he  did." 

It  appeared,  from  the  testimony  of  other  witnesses,  that  the  prisoner  ot>* 
tained  the  letter,  containing  the  orders,  from  the  landlady  of  Rutt's  cofiee* 
house,  on  the  Monday,  the  20th  of  September;  and,  on  the  same  day,  they 
were  paid  to  some  person,  representing  himself  to  be  Baker,  by  a  clerk  in  the 
money-order  office,  at  the  General  Post  Office.  On  the  subject  of  the  pay- 
ment, this  clerk  said, — "  On  the  20th  of  September,  I  received  this  letter  of 
advice,  now  produced,  from  Shrewsbury  Post  Office ;  in  pursuance  of  that 
letter,  I  paid  these  four  orders  of  5/.  each ;  I  should  not  know  the  person  to 
whom  I  paid  them."  He  afterwards  said,  that,  in  paying  money-orders,  he 
always  trusted  to  the  letter  of  advice.  The  signature  to  the  orders  and  that 
to  the  letter  of  advice  did  not  appear  to  be  in  the  same  handwriting ;  and 
^ome  of  the  witnesses  differed  in  opinion  as  to  which  was  the  actual  signa- 
ture of  the  postmaster  himself.  No  person  was  called  as  a  witness  who  had 
ever  seen  the  postmaster  of  Shrewsbury  write ;  but  several  witnesses  said, 
they  had  been  in  the  habit  of  acting  upon  such  signatures  as  those  to  the 
documents  produced,  in  the  payment  of  money-orders. 

The  form  of  the  orders  was  as  follows : — 

*^  In  cases  where  personal  attendance  is  inconvenient,  if  the  receipt  below 
is  properly  signed  by  the  person  to  whom  the  order  is  made  payable,  and 
the  party  presenting  the  order  for  payment  can  affi^rd  full  information  as  to 
the  Christian  name,  surname,  address,  and  occupation  of  the  person  who 
originally  obtained  the  order,  payment  will  be  made  to  the  party  presenting 
the  order ;  but,  unless  these  conditions  are  strictly  complied  with,  it  will  be 
refused." 

"No.  1181. 5/.  Post  Office,  Shrewsbury ^  Sept.  18,  1841. 

*^  Credit  the  person  named  in  my  letter  of  advice  the  sum  of  Five  pounds, 
and  debit  the  same  to  this  office^ 

«  To  the  Post  Office,  "  John  W.  Towers, 

London."  "Postmaster*^ 


1^8 
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*'^  The  Christian  and  surname  of  the  party  to  whom  the  order  is   roo^r 
made  payable,  must  be  written  here  at  full  length.  *- 

"  Received  the  above.  (Signature)        Joseph  Baker." 

The  letter  of  advice  which  related  to  the  orders  in  question  was  as  fol* 
lows : — 

"  Advice  of  Money  Orders  drawn  by  the  Post  OflGlce  of  Shrewsbury  upon 
the  Post  Office  at  London,  on  the  18th  of  Sept.  1841. 


No. 

of 

Order. 

Name  of  Pernon  to 
whom  payable. 

ABomit  of 
Money 

In  theee  Golamne  nrait  be  atatcd  the  Name,  Addreai^ 
and  Oecupetinn  or  Calling  of  the  Partj  paying  in  the 
Money,  and  obulning  the  Order. 

Chrlftian 
Naiiitr. 

Sprnaroe. 

Order. 

Chrlattan 
Name. 

Samanie. 

Addrera. 

Occupation 
or  Calling. 

1181 
1182 
1183 
1184 
1188 
1192 

Joseph 
Joseph 
Joseph 
Joseph 

John 

Baker 
Baker 
Baker 
Baker 
Ferrer 
Jones 

6 
6 
6 
6 
8 
3 

0 
0 
0 
0 
6 
0 

0 
0 
0 
0 
0 
0 

^  Edward 

Mary 
David 

WUUams 

Williams 
Jones 

Mardol  .    •    . 

Abbey  Foregate 
Hovard  Street 

Sargeon. 

• 
Lady. 

Grocer. 

J.W.TOW....   f  "rr/r  "'" '"'" 


C  Postmaster  upon  whom  the 
\     order  is  drawn. 


^^  This  advice  must  be  signed,  both  by  the  postmaster  who  draws  the 
order  and  by  the  postmaster  upon  whom  it  is  drawn,  and  the  latter  must  not 
fail,  after  having  entered  the  particulars  in  his  money-order  book,  to  forward 
it,  by  the  very  first  post  after  its  receipt,  to  the  chief  money-order  office  of  the 
kingdom  in  which  is  situated  the  town  where  such  order  was  granted,  viz., 
to  London,  if  the  order  is  granted  in  England ;  to  Dublin,  if  granted  in  Ireland ; 
and  to  Edinburgh,  if  granted  in  Scotland;  in  obedience  to  the  printed  in- 
structions on  the  subject.  If  any  correspondence  arises  from  neglect  in  for- 
warding this  letter  of  advice  according  to  these  regulations,  the  postmaster 
guilty  of  *such  omission  will  be  charged  with  the  postage ;  anr],  in  reoofi 
the  event  of  further  irregularity,  he  will  be  reported  to  the  Post-  ^ 
master-General." 

*^*  "  A  duplicate  advice  for  each  order  must  invariably  be  forwarded  to 
the  capital  of  the  country,  or  the  post  town  of  which  the  order  is  issued." 

Clarksouj  for  the  prisoner. — The  letter  of  credit,  without  something  else^ 
would  be  of  no  use  to  any  one :  it  is  not  negotiable,  and  it  neither  orders 
nor  warrants  the  payment  of  money.  The  words  are, — "  Credit  the  person 
named  in  my  letter  of  advice  the  sum  of  five  pounds,  and  debit  the  same  to 
this  office ;"  and  it  is  signed,  "J.  W.  Towers,  postmaster,"  and  addressed 
to  the  Post  Office,  London ;  and  although  it  may  be  the  course  of  office  to 
pay  to  other  persons,  I  submit  that  the  instrument  itself  is  no  warrant  or 
authority  to  do  so.  The  instrument  on  which  the  authority  arises  may  or 
may  not  be  within  the  act  of  parliament,  but  that  instrument  never  came  mta 
the  possession  of  the  prisoner.  There  is  no  provision  for  the  larceny  of  any 
request  for  the  payment  of  money,  but  only  of  a  request  for  the  delivery  of 
goods.    The  double  allegation  in  the  first  two  counts,  that  the  prisoner  stdt 
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**  four  ^warrants  and  orders,"  renders  each  of  those  counts  bad.  But  if  I  am 
wrong  in  that  position ,  and  they  should  elect  to  rely  upon  one  description 
only,  yet  I  contend  that  the  instrument  itself  does  not  come  under  the 
description  of  cither  a  warrant  or  an  order. 

Shepherd^  for  the  crown. — ^The  doctrine  as  to  electing  only  applies  to 
diflerent  transactions ;  but  here  it  is  one  transaction,  and  wnichever  descripr 
tion  does  not  apply  may  be  rejected  as  surplusage.  As  to  the  objection, 
that  the  instrument  is  not  an  order,  but  only  a  letter  of  credit;  the  word 
credit  is  explained  by  the  rest  of  the  document.  The  word  order  is  used  in 
various  parts,  as,  for  instance,  ^^  The  Christian  and  surname  of  the,  party  to 
^2291  ^^^°^  ^  ^order  is  made  payable,  &c. ;"  and  although  the  word 
-'  credit  is  used,  yet,  on  the  whole,  it  is  evidently  meant  for  an  order* 
'  JR.  Gumeyy  on  the  same  side. — It  is  said  that  the  first  two  counts  are  bad 
for  duplicity ;  but  it  is  every  day's  practice  to  use  such  descriptions.  A 
party  is  often  charged  with  cuttmg  and  wounding,  and  so  a  thing  ihay  b^ 
described  as  a  warrant  and  order.  There  was  a  case  before  Mr.  Justice 
LiTTLEDALE,  whcrc  there  were  two  counts  for  shooting  two  diflerent  persons, 
and  it  was  held,  that  the  prosecutor  could  not  be  called  on  to  elect,  because 
it  was  all  one  transaction. 

Clarksorij  in  reply. — That  case  decides  the  proposition  in  my  favour,  a$ 
(here  was  not  a  statement  in  the  same  count  of  shooting  at  A.  and  B.  both, 
but  in  one  of  shooting  at  A.,  and  in  another  of  shooting  at  B.  The  oflence 
charged  here  is  not  stealing  an  order  and  stealing  a  warrant,  but  stealing 
both  a  warrant  and  an  order,  and  all  in  one  count.  If  the  first  two  counts 
are  bad  on  this  ground,  then,  the  third  will  not  be  available,  for  the  instru- 
ments are  clearly  not  valuable  securities,  nor  are  they  the  property,  as  laid  ih. 
that  count,  of  the  postmaster-general. 

GuRNEV,  B. — I  do  not  think  it  very  material  to  call  upon  the  counsel  foe 
the  prosecution  to  elect,  for  I  have  no  doubt  about  this  being  a  warrant  fof 
die  payment  of  money,  and  I  am  strongly  inclined  to  think  that  it  is  an 
order ;  and  I  have  no  doubt  that,  either  as  the  one  or  the  other,  it  is  a 
valuable  security. 

Clarkson  then  addressed  the  jury  for  the  prisoner,  and 

GcRNEY,  B.,  having  summed  up  the  case,  the  prisoner  was  found  guilty. 


maom  ^The  case  was  reserved  for  the  opinion  of  the  fifteen  judges,  and 
-I  in  Michaelmas  Term  it  was  argued  by  Adolphus  for  the  crown,  and 
oy  Clarkson  for  the  prisoner.(a) 

On  the  4th  December,  in  the  ensuing  session,  Pabke,  B.,  pronounced  the 
judgment  of  the  court  as  follows : — 

'^  David  Henry  Gilchrist,  you  were  tried  at  the  last  session  of  the  Central 
Criminal  Court,  upon  an  indictment  containing  several  counts.  One  of 
those  counts  charged  you  with  stealing  four  valuable  securities,  that  is  to  say, 
four  warrants  and  orders  for  the  payment  of  the  sum  of  5/.  each,  commonly 
ealled  ^  post  office  money  orders,'  then  and  there  sent  by  the  post,  and 
which  orders  respectively  were  the  goods,  chattels,  and  property  of  her  ma- 
jesty's postmaster-general.  There  was  another  count,  which  charged  that 
f  ou  stole  four  of  these  warrants  and  orders,  the  goods,  chattels,  and  proper^ 
of  Joseph  Baker.  On  your  trial  the  facts  proved  to  be  these: — A  person  of 
Che  name  of  Baker,  a  corporal  in  the  army,  being  desirous  of  obtaining  hv 

(a)  The  substance  of  the  argnment  is  so  clearly  stated  in  the  jndgment  of  the  Its'^aiA 
;Jiidge,  that  it  has  not  been  thought  necessary  to  insert  it  here. 
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discharge  from  the  army,  got  you  to  write  a  letter  for  him  to  his  father-iiN 
law,  who  was  living  at  Shrewsbury,  in  order  to  obtain  fruia  him  the  sum  of 
SO/.,  to  purchase  his  discharge  from  his  regiment  with  that  sum.  Baker,  it 
appeared,  could  not  write,  and  he  employed  you  to  write  the  letter.  You 
accordindy  wrote  it,  and  in  it  you  desired  that  the  money  might  be  sent, 
not  to  the  place  where  Baker  resided,  but  to  another  place,  where  it 
appeared  you  afterwards  went  to  receive  the  letter  containing  what  was  said 
to  be  an  order,  and  appropriated  it  to  your  *own  use.  Therefore,  r#oQi 
there  is  no  doubt  that  you  stole  whatever  the  letter  contained  that  *■ 
was  sent  from  Shrewsbury. 

But  these  objections  were  taken,  that  what  was  contained  in  that  letter 
VTBH  not  a  money  order. 

It  appevs  to  be  the  practice  of  the  post  office,  when  a  person  wishes  to 
remit  money  from  one  place  to  another,  that  the  postmaster  of  the  place 
receives  the  sum  of  money  to  be  sent,  and  then  sends  a  letter  of  advice  to 
the  post  office  where  the  money  is  to  be  received,  containing  an  account 
of  all  the  sums  drawn  by  the  office  at  the  place,  payable  at  another  place  on 
a  certain  day.  And  he  puts  into  that  letter  of  advice  the  name  of  the  person 
who  is  to  receive  the  money.  On  this  occasion  the  name  of  Joseph  Baker, 
he  being  the  person  intended  to  receive  the  money,  was  inserted  in  the  letter 
of  advice  of  the  four  several  sums  of  5/.  each.  The  person  who  paid  it  in 
at  the  post  office  at  Sh-'ewsbuiy  received  what  is  contended  to  be  the  money 
order,  which  is  in  these  terms : — 

"  Post  Office  J  Shrewsbury,  Sqdember  18, 1841. 
^    "  Credit  the  person  named  in  my  letter  of  advice  the  sum  of  five  pounds^ 
and  debit  the  same  to  this  office,"  purporting^  to  be  signed  by  the  postmaster 
at  Shrewsbury,  addressed  "  To  the  Post  Olfice,  London,"  and  under  it  is 
a  receipt,  which  the  person  receiving  the  money  from  the  post  office  is  to 

Now  it  being  clearly  established  that  you  had  stolen  this  piece  of  paper, 
said  to  be  an  order,  the  first  objection  made  upon  the  trial  and  afterwards 
argued  before  the  judges,  was,  that  this  was  not  an  order  for  the  payment 
of  money.  The  judges  are,  however,  unanimously  of  opinion,  that  this  is 
an  order  for  the  payment  of  money.  The  objection  was,  that  it  was  an 
order  by  the  postmaster,  but  was  not  drawn  on  any  one.  But  the  judges 
are  of  opinion,  that  the  designation  or  address  of  this  order  is  sufficient 
authority  to  the  persons  who  carry  on  business  at  the  post  office  in  London, 
and  therefore  that  objection  cannot  prevail. 

•It  was  also  objected,  that,  if  this  instrument  was  a  money  order,  r«ooo 
it  was  an  instrument  requiring  a  stamp.  Upon  that  question  the  *■ 
judges  did  not  consider  it  necessary  to  decide.  The  answer  to  that  objec- 
tion was,  that,  although  this  was  a  money  order,  it  was  not  a  money  order 
within  the  meaning  of  the  Stamp  Act,  but  a  bill  of  exchange  for  the  pay- 
ment of  money  within  the  meaning  of  the  Stamp  Act ;  for  no  stamp  ia 
imposed  except  upon  bills  of  exchange  or  orders  for  the  payment  of  money 

Eayable  to  the  person  named  in  the  order  or  bearer,  (which  was  not  the  case 
ere,  for  it  was  payable  to  a  person  named  in  another  document,)  or  except 
delivered  to  the  payee,  or  some  person  on  his  behalf.  Some  of  the  judges 
were  of  opinion  that  this  instrument  could  not  be  considered  as  delivered  to 
the  payee  or  any  person  on  his  behalf,  because  it  was  delivered  to  the 
fother-in-law  of  Baker  at  Shrewsbury,  who  advanced  the  money,  and  who 
had  it  in  his  power  to  send  this  post  office  order  or  not,  as  he  pleased,  by 
tetter.    Howcveri  the  judges  are  of  opinion  that  it  is  unnecessary  to  decide 
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fliat  point ;  but  this  being  the  usage  of  the  post  office,  they  were  of  opinion 
that  it  was  sanctioned  and  legaliz^  by  the  statute  3  &  4  Vict.  c.  96,  which 
statute  provides,  that  the  mode  of  remitting  money  orders  which  then  pre- 
vailed should  have  continuance  so  lon^  as  me  comniissioners  of  the  treasuij 
should  think  fit.  They  were  of  opinion  that  that  statute  sanctioned  and 
Ic^lized  the  prevailing  practice,  and  that  this  was  a  good  money  order,  not- 
withstanding the  want  of  a  stamp. 

The  learned  counsel  for  you  before  the  judges  urged  some  other  objec- 
tions. One  was,  that  the  indictment  was  not  correct,  because  it  was  uncer- 
tain, for  that  the  third  count,  as  well  as  the  second,  was  for  stealing  four 
warrants  and  orders  (not  saying  how  many  orders^  for  the  payment  of  the 
sum  of  5/.  each.  The  judges  are  all  of  opinion  that  what  is  meant  by  the 
indictment  is,  that  you  stok  four  instruments  or  four  valuable  securities, 
«oQQi  c^ch  of  which  is  both  a  warrant  and  an  order ;  and  putting  that  *con- 
-'  struction  upon  the  indictment,  they  are  of  opinion  that  the  instrument 
you  stole  was  a  warrant  and  order.  They  are  of  opinion  it  is  an  order  as 
well  as  a  warrant,  because,  assuming  the  postmaster  had  paid  this  order,  the 
document  itself  delivered  up  to  him  would  be  a  warrant,  which  would  be  a 
discharge  from  the  person  to  whom  he  had  to  account  for  the  post  office 
money.  Therefore,  they  are  of  opinion,  that  the  counts  of  the  indictment 
are  not  uncertain,  meaning  that  these  are  instruments  having  both  characters, 
and  that  the  count  is  proved. 

Another  objection  was  also  made,  which  was,  that  there  was  no  proper 
proof  that  this  was  a  regular  post  office  order,  for  it  appeared  that  the  signa- 
ture of  Mr.  Towers  the  postmaster  to  the  order,  and  the  signature  to  the  let- 
ter of  advice,  were  diflerent,  and  it  was  said  that  both  of  Uiem  could  not  be 
correct.  The  persons  in  the  post  office,  who  have  been  in  the  habit  of  cor- 
responding officially  with  the  postmaster,  were  of  opinion  that  one  of  the 
instruments  was  in  the  handwriting  of  die  postmaster,  but  there  being  a 
difference  between  that  and  the  letter  of  advice,  it  was  said  that  was  a 

Eroof  that  the  order  was  not  in  the  handwriting  of  the  postmaster  at  Shrews- 
ury.  And  this  objection  might  have  been  ratal,  if  it  were  necessary  that 
this  order  should  be  in  the  handwriting  of  the  postmaster,  but  the  jud^ 
are  of  opinion  that  it  is  not  necessary  it  should  be  in  the  handwriting 
of  the  postmaster  himself;  it  is  enough  that  it  is  in  the  handwriting  of  the 
postmaster  or  some  person  authorized  by  him  to  sign.  There  is  no  proof 
that  the  practice  of  the  post  office  required  it  should  bear  his  personal  signa- 
ture. There  was  evidence  that  this  document  was  handed  by  the  post  office 
people  at  Shrewsbury  to  the  person  who  received  the  money  orders,  and  we 
are  of  opinion  that  there  is  sufficient  proof  that  this  was  authorized  by  the 
postmaster.  For  these  reasons,  all  the  arguments  supported  with  great  zeal 
and  ingenuity  by  your  learned  counsel  have  failed.  It  is  my  duty,  there- 
*2341  ^^'^'  ^  ^^^  ^^^  sentence  upon  you.  It  is  a  *veiy  serious  offence, 
•■  and  one  accompanied  with  much  fraud  and  falsehood.  You  pre- 
tended to  be  the  friend  of  Baker ;  you  had  heard  that  he  was  desirous  of 
obtaining  his  discharge,  and  you  contemplated  by  fraud  depriving  him  of 
the  whole  of  that  money  which  he  was  so  to  receive.  Looking  at  all  the 
circumstances  of  this  case,  it  is  impossible  my  duty  can  be  adequately  dis- 
charged, without  passing  upon  you  as  severe  a  sentence  as  the  law  permits 
for  this  oflence,  and  that  sentence  is,  that  you  be  transported  beyond  the  seas 
for  the  term  of  seven  years. 
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NOVEMBER  SESSION,  1841. 

BEFORE  LOUD  DENMANy   C.   J. 


REGINA  V.  WILUAM  HENRY  MENCE. 

Asenrant  being  sent  with  a  letter,  and  a  penny  to  prepay  the  postage  at  a  receivings 
,  house,  foand  the  door  shut;  and,  in  consequence,  put  the  penny  inside  the  letter,  and 

fastened  it  in  by  means  of  a  pin,  and  then  put  the  letter  into  the  unpaid  letter-box.  A 
'  messen^r  in  the  general  post  office  stole  this  letter  with  the  penny  in  it: — Held,  that 
•  he  might  be  convicted  of  stealing  a  post  letter  containing  money,  although  the  money 

was  not  put  into  the  letter  for  the  purpose  of  being  conveyed  by  means  of  it  to  thSL 
.  person  to  whom  it  was  addressed.     But  see  the  case  of  Jtigina  v.  Ratkbone,  ante, 

p.  320. 

.  The  prisoner  was  indicted  for  stealing,  on  the  28th  of  October,  a  certain 
post  letter  containing  a  penny,  the  property  of  her  majesty's  postmaster- 

Ssneral,  being  at  the  time  a  person  employed  under  the  post  office  of  Great 
ritain  and  ireland.(a)    There  were  other  counts,  varymg  the  manner  of 
laying  the  charge. 

.  From  the  evidence  it  appeared,  that  a  person  named  Morgan,  living  in 
Dmry  Lane,  having  occasion  to  send  a  letter  to  a  person  residing  at  Bristol^ 

fave  i^  to  a  female  servant  to  take  to  the  post,  and  at  the  same  time  gave. 
er  a  penny  for  the  purpose  of  paying  the  postage.  The  servant  went  to 
the  post  office  in  Drury  Lane,  but  finding  *the  shop  shut,  put  the  r^aQg 
penny  inside  the  letter,  and  fastened  it  with  a  pin,  and  dropped  it  ^ 
into  the  letter-box,  intending  that  the  penny  should  be  applied  for  the  pay* 
ment  of  the  postage. 

.  The  prisoner  wai  a  messenger  in  the  General  Pos(  Office,  St.  Martin's-le- 
Grand,  and  on  the  morning  of  the  20th  of  October,  he  was  on  duty  in  the 
uiland  office,  and  engaged  with  another  messenger  in  stamping  and  pre* 
paring  the  letters  trom  the  receiving-houses.  The  other  messenger  ob« 
served  among  the  letters  one  with  some  coin,  or  something  heavy  in  it,  and 
a  pin  at  the  back  of  it :  this  letter  the  prisoner  contrived  to  get  into  his  po9« 
session,  while  the  attention  of  the  other  messenger  was  diverted  from  him^ 
and,  on  the  constable  of  the  pc^t  office  being  sent  for,  af^er  a  severe  struggle 
it  was  taken  from  him. 

Clarksonj  for  the  prisoner,  in  his  address  to  the  jury,  suggested,  that  this 
letter  mig^t  not  be  considered  by  them  as  a  money  letter,  and,  if  so,  they 
might  acquit  the  prisoner  of  the  more  serious  part  oi  the  charge. 
^  Lord  Denman,  C.  J.,  in  summing  up,  told  the  jury  that,  in  his  opinion^ 
the  letter  came  within  the  description  in  the  act  of  pariiament,  viz.,  a  letter 
containing  money ;  and  although  the  money  was  not  put  in  for  the  purpose 
of  its  being  conveyed  in  the  letter  to  the  country,  vet  that  it  was  in  fact 
money  contained  in  the  letter ;  and  though  it  was  only  of  small  amount,  yet 
the  intention  of  the  prisoner,  and  the  breach  of  trust,  and  the  dishon^ty 
committed  by  him,  were  the  same  as  if  the  money  had  been  of  larger 
amount,  and  had  been  enclosed  in  the  letter  to  be  sent  into  the  country.(6) 

Verdict — Guilty.    , 

>•  (a)  See  the  statutory  prorisions  applicable  to  this  case  in  the  notes  to  iZr^iiMi  ▼.  JtoiV 
Im«,  ante,  p.  320. 

(b)  See,  however,  on  this  point,  the  reason  of  the  decision  in  iZr^ifMi  v.  Rathbom,  aati^ 
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REGINA  V.  JOHN  RICHARD  PACKARD,  JOSEPH  PACKARD,  and 

ALFRED  KENNEIT; 

An  indicunent  for  manslaagfaler  stated  that  the  prisoners  gave,  administered,  and  deli- 
vered  to  one  M.  A.  divers  large  and  excessive  quantities  of  spirits  and  water,  wine, 
and  porter,  and  induced,  procured,  and  persuaded  him  to  drink  them ;  the  said  quan- 
tities, &C.,  being  likely  to  caute  death,  which  they  well  knew.  It  then  averred  that  M.  A^  by 
their  persuasion,  &c.,  drank,  ScCj  and  became  greatly  drunk  and  distempered,  ^c; 
and  while  he  was  so,  the  prisoners  assaulted  him  and  forced  him  to  go  into,  and 
placed  and  confined  him  in  a  cabriolet,  and  drove  and  carried  nim  about  in  it  for  two 
nours,  and  thereby  greatly  shook  and  knocked  him  about,  by  means  whereof  he  be- 
came mortally  sick,  dcc^  and  of  the  said  large  and  excessive  quantities,  dec,  and  of 
the  said  drunkenness,  &c^  occasioned  thereby,  and  of  the  said  shaking,  dz^.,  and  of  the 
sickness  and  distemper  occasioned  by  it,  he  instantly  died.  The  deceased  was  a  man 
in  possession  under  the  sheriCT;  and  one  of  the  prisoners,  of  whose  goods  he  was  in 
possession,  assisted  by  his  brother  and  a  friend,  plied  the  man  with  liquor,  themselves 
drinking  freely  also,  and  when  he  was  very  drunk  put  him  into  a  cabriolet  and  caused 
him  to  be  driven  about  the  streets ;  and  about  two  hours  after  he  had  been  put  into 
the  cabriolet  he  was  found  dead :— HeM,  that,  if  it  were  essential  to  prove  that  the  pri- 
soners knew  that  the  liquors  were  likely  to  cause  death,  the  case  would  be  one  of 
murder  and  not  of  manslaughter,  but  that  such  allegation  was  not  a  material  part  of 
the  indictment,  but  might  be  dismissed  from  the  jury's  consideration : — Held^  also,  that 
if  the  prisoners,  when  the  deceased  was  drunk,  put  him  into  a  cabriolet  and  drove 
him  about  in  order  to  keep  him  out  of  possession,  and  by  so  doing  accelerated  his 
death,  it  would  be  manslaughter. 

Manslaughter. — ^The  indictment  stated,  that  the  three  prisoners,  on  the 
5th  of  November,  at,  &c.,  did  give,  administer ^  and  deliver  to  one  Michael 
Aungier  divers  large  and  excessive  quantities  of  spirituous  liquors  mixed 
"with  water,  and  also  divers  large  and  excessive  quantities  of  wine  and  por* 
ter,  to  wit,  one  pint  of  brandy  mixed  with  water,  one  pint  of  rum  mixed 
with  water,  one  pint  of  gin  mixed  with  water,  two  quarts  of  wine,  called 
port  wine,  and  one  quart  of  porter,  and  then  and  there  unlawfully  and  felo- 
niously did  induce^  procurej  and  persuade  the  said  Michael  Aungier  to  take, 
drink,  and  swallow  down  into  his  body  the  said  quantities  of  spirituous 
liquors  mixed  with  water,  and  of  wine  and  porter ;  the  said  quantities,  &c., 
beinor  then  and  there,  when  taken,  drunk,  and  swallowed  by  the  said  M.  A  , 
likely  to  cause  and  procure  his  death,  and  which  they  the  said  J.  12.,  J.  P,, 
and  Ji.  iC.,  then  and  there  well  knew;  and  that  the  said  M.  A.  did  then  and 
there,  by  means  of  the  said  inducement,  procurement,  and  persuasion,  &c., 
take,  drink,  and  swallow  down  into  his  body  the  said  large  quantities,  &c., 
80  given,  &c.,  unto  him  as  aforesaid,  by  means  whereof  the  said  M.  A.  then 
*2371  ^^^  '^  became  and  was  greatly  drunk  and  ^'intoxicated,  sick,  and 
.•'  greatly  distempered  in  his  body ;  and  while  he,  the  said  M.  A.,  was 
80  drunk,  &c.,  as  aforesaid,  they,  the  said  J.  R.  P.,  J.  P.,  and  A.  K.,  did 
then  and  there,  to  wit,  on,  &c.,  at,  &c.,  make  an  assault  on  him,  the  said 
M.  A.,  and  then  and  there  unlawfully  and  feloniously  forced  and  compelled 
him  to  gOy  and  put,  placed^  and  confined  him  in  a  certain  carriage^  to  wit,  a 
cabriolet,  and  then  and  there  drooe  and  carried  him  about  therein  for  a  long 
time,  to  wit,  for  two  hours  then  next  following,  and  therein  and  therebv 
(hen  and  there  greatly  shook^  threw,  pulled,  and  knocked  about  the  said  m 
A.,  by  means  whereof  tlie  said  M.  A.  then  and  there  also  became  mortalljr 
sick  and  greatly  distempered  in  his  body ;  of  which  said  large  and  excessive 
quantities  of  the  said  spirituous.  liquors,  &c.,  so  by  him  the  said  M.  A. 
taken,  &c.,  as  aforesaidi  and  of  the  said  drunkenness,  &c.,  occasioned* 


134  Kegina  v.  Packard.  C.  O.  G.  18il.  £239 

hereby,  and  of  the  said  shaking,  &c.,  and  of  the  said  sickness  and  distemper 
occasioned  thereby,  he  the  said  M.  A.  then  and  there  instantly  died.  The 
indictment  concluded  with  an  allegation  in  the  usual  form,  viz. — ^'  that  the 
said  J.  R.  P.,  J.  P.,  and  A.  K.,  the  said  M.  A.,  in  manner  and  form  afare^ 
ioidj  unlawfully  and  feloniously  did  kill  and  slay,"  &c. 

Clarksony  in  his  opening  address,  after  stating  the  facts,  contended,  that, 
if  the  prisoners  had  an  unlawful  design  to  get  the  deceased  out  of  the  house, 
and  m  the  prosecution  of  that  design  caused  his  death,  they  must  be  found 
guilty  of  the  offence  of  manslaughter. 

The  facts  of  the  case  were  as  follows: — The  prisoner,  John  Richard 
Packard,  was  a  chemist  in  Drur^  Lane ;  and  on  the  5th  of  November,  1841^ 
an  officer  of  the  sheriff  of  Middlesex  named  Hamblyn,  having  a  warrant 
against  his  goods,  executed  it  about  twelve  at  noon,  and  left  the  deceased, 
Michael  Aungier,  in  possession  for  him.  Aunmer,  according  to  the  evi- 
dence of  Hamblyn,  was  a  man  in  good  health,  about  sixty  years  of  age,  and 
was  quite  sober  at  the  time  he  was  left  on  the  premises,  about  one  o'clock 
in  the  *day.  The  deceased  remained  in  the  kitchen  of  the  house,  r«o3g 
and  was  quite  sober  up  to  nine  o^clock  in  the  evening.  At  that  ■- 
time  John  Richard  Packard  went  into  the  kitchen,  and  the  deceased  asked 
him  for  a  glass  of  gin.  He  replied, — "  Very  well,  you  shall  have  it ;"  but 
instec^  of  a  glass  of  gin,  ^ve  him  a  glass  of  rum  and  water,  which  he 
drank.  A.bout  half-past  nme,  J.  R.  Packard  asked  him  to  go  into  the 
parlour.  A  lad,  who  was  in  the  service  of  John  Richard  Packard,  described 
what  took  place  after  this  as  follows : — '^  I  went  into  the  room  and  found 
master,  Mr.  Joseph  Packard,  and  the  officer  there,  and  the  maid-servant — 
the  prisoner  Kennett  was  not  there  then ;  there  was  spirits  on  the  table  in 
tumblers,  and  wine-glasses  too ;  there  was  no  wine  on  the  table  then.  I 
cannot  say  whether  there  was  wine  in  the  wine-glasses.  They  appeared  to 
be  drinking.  The  officer  dii  not  seem  to  have  any  thing  the  matter  with  hin 
then.  About  half  an  hour  after  I  was  called  in  again — the  same  glasses  were 
on  the  table  as  I  had  seen  before ;  there  was  rum  in  the  officer's  tumbler—* 
there  was  some  red  wine  on  the  table  in  tumblers,  and  rum  and  water  as 
well,  and  there  was  gin  and  water — master  kept  ^n  in  that  room  in  a  gallon 
stone  bottle,  which  was  in  the  cupboard — the  spirits  had  been  poured  out 
of  the  stone  bottle  into  the  tumblers — the  same  persons  were  still  at  the 
table,  with  the  maid-servant,  and  Kennett  was  there  the  second  time  I  went 
in — ^he  had  come  about  ten  o'clock.  When  I  went  in  the  second  time, 
master  sent  me  with  a  note  to  the  Garrick's  Head  public-house,  which  I 
took — it  was  about  ten  o'clock.  A  man  returned  with  me  to  the  house — 
master  gave  him  an  order  for  supper  for  four,  to  be  brought  at  half-past 
twelve  o'clock ;  the  glasses  were  still  on  the  table — ^the  mm  and  wine  were 
also  kept  in  stone  bottles — ^some  of  the  glasses  were  empty,  and  some  full ; 
they  appeared  to  be  drinking  continually ;  I  was  in  and  out  of  the  room  from 
then  till  half-past  twelve,  and  the  materials  for  drinking  were  still  on  the 
table,  and  they  appeared  to  be  still  drinking ;  the  supper  came  at  half-past 
twelve,  and  two  botdes  of  red  *wine  in  decanters;  I  placed  them  on  r^oog 
the  table ;  all  the  three  prisoners  were  at  that  time  sitting  round  the  ^ 
table,  with  the  deceased  and  maid-servant ;  I  waited  at  supper ;  the  maid- 
servant supped  with  them ;  I  saw  red^wine  given  to  the  officer ;  the  maid- 
servant drank  wine  as  well  as  themselves ;  there  was  no  spirits  on  the  table 
then ;  I  fetched  two  more  bottles  of  red  wine  during  supper,  by  roaster's 
directions,  about  one  o'clock,  making  four  bottles ;  it  was  all  drunk  except 
a  very  little  at  the  bottom  of  the  decanter ;  it  was  ^11  drunk  in  wine-glasses; 
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Ihiee  pints  of  porter  were  sent  fori  that  was  not  all  consumtxl ;  there  w» 
T€iy  kttle  left ;  I  cleared  the  table  after  supper :  after  the  table  was  cleared, 
the  maid-servant  took  something  out  of  the  cupboard  in  stone  bottles,  oy 
master's  directions;  only  one  bottle  was  brought  out  while  I  was  there ;  I 
cannot  tell  whether  it  was  gin  or  rum ;  when  I  went  into  the  room  again,  I 
saw  some  spirits  in  tumblers ;  it  appeared  to  be  rum ;  what  was  in  die 
oflBcer's  tumbler  was  red  ;  it  was  nearly  fiiU ;  they  were  sdll  round  the  table, 
and  continued  drinking  there  for  about  half  an  hour  after  I  cleared  the  sup- 
per away ;  that  would  make  it  about  half-past  one  o'clock ;  I  went  into  the 
room  again  at  the  end  of  that  time ;  the  officer  was  then  veiy  tipsy,  and  did 
not  appear  able  to  help  himself;  master  directed  me  to  go  and  fetch  a  cab ; 
Mr.  Kennett  joined  in  that  order ;  the  prisoner,  Joseph  Packard,  was  present 
at  the  time ;  after  getting  the  cab,  I  went  into  the  room  and  told  master  I 
bad  got  it ;  my  master  and  Mr.  Kennett  lifted  the  officer  down  stairs  into 
the  htde  room  behind  the  shop  called  the  surgery ;  he  did  not  appear  at  all 
able  to  help  himself  at  that  time ;  master  put  a  smelling-botde  to  his  nose  in 
the  suigeiy,  and  said,  ^  This  will  do  you  good ;'  the  deceased  made  no 
answer  to  that ;  I  do  not  know  whether  he  was  able  or  not ;  they  then  lifted 
him  up  stairs  again,  and  put  him  on  the  sofa ;  he  remained  there  about  a 
quarter  of  an  hour ;  the  cab  was  waiting ;  I  saw  some  water  in  a  tumbler, 
^2401   ^^^  some  spirits  put  into  it  by  Mr.  Kennett ;  my  master  and  Joseidi 

-'  ^Packard  were  in  the  room ;  they  gave  the  tumbler  to  the  man  while 
he  laid  on  the  sofa ;  they  put  it  to  his  mouth ;  he  took  it ;  he  remained  on 
the  sofa  about  a  quarter  of  an  hour ;  master  and  Mr.  Kennett  then  carried 
him  down  stairs ;  Joseph  Packani  followed  them  down ;  they  lifted  him 
into  the  cab,  and  shut  the  door ;  master  and  Mr.  Kennett  went  with  the  cab, 
and  Joseph  Packard  stopped  at  home ;  it  was  about  three  in  the  momine 
when  the  cab  went  away ;  my  master  and  Kennett  returned  in  about  ban 
an  hour ;  I  went  to  bed  about  four  o'clock,  and  got  up  between  eight  and 
nine." 

The  cab-driver  said, — ^^  About  half-past  three,  the  three  prisoners  came 
to  me,  and  said,  there  was  a  friend  of  theirs  rather  tipsy ;  they  wished  me 
to  drive  him  home ;  they  gave  me  a  glass  of  brandy  and  water ;  they  all 
three  spoke  to  me ;  after  that,  two  of  the  gentlemen,  I  cannot  say  which, 
brought  a  person  down  stairs  very  tipsy ;  I  did  not  see  the  third ;  thcr 
asasted  the  man  down  stairs  by  his  arms ;  he  seemed  very  tipsy ;  they  took 
him  up  stairs  again.  He  was  brought  down  in  about  twenty  minutes ;  I 
cannot  say  which  brought  him  down  ;  the  three  gentlemen  were  there ;  he  was 
in  a  very  helpless  state ;  two  of  the  gentlemen  assisted  him  into  the  cab,  and 
the  same  gentlemen  went  with  me  on  the  box ;  the  third  remained  in  the 
diop.  I  was  directed  by  one  of  them  to  go  to  the  Hummums,  in  Covent 
Garden ,  when  I  got  there,  they  both  ^t  down,  and  told  me  to  take  the 
deceased  to  No.  18,  Chancery  Lane,  giving  me  half  a  crown ;  they  did  not 
open  the  door  of  the  cab,  or  take  any  notice  of  the  man  inside ;  they  left.  I 
drove  to  No.  18,  Chancery  Lane ;  knocked,  but  could  not  procure  admis* 
sion ;  I  stayed  there,  trying  to  get  in,  five  or  ten  minutes ;  I  then  tried  to 
arouse  the  man  in  the  cab,  but  could  make  no  sense  of  him ;  I  drove  back 
to  the  house  in  Drury  Lane,  and  rang  the  night-bell  three  or  four  times,  bat 
could  not  get  any  answer.  I  then  took  him  to  Bow  street  office ;  he  was 
then  crouched  down  at  f  he  bottom  of  the  cab ;  I  lifted  hjm  on  the  seat,  and 
*2411   ^^"^  ^  ^^  inspector,  and  stated  the  case  to  him,  leaving  the  *man 

•I  on  the  seat  of  the  cab ;  he  groaned  at  that  time,  or  made  some  noise ; 
tibe  inspector  could  not  interfere,  and  I  went  round  to  Dniiy  Lane  agau% 
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-with  the  man  in  the  cab,  and  nng  the  bell,  bat  could  not  make  anybody 
bear ;  I  brought  him  back  to  Bow  street,  took  him  out,  and  put  him  on  the 
step  of  a  door,  and  waited  till  a  policeman  came  up,  which  was  two  or  three 
minutes ;  1  cannot  say  whether  he  was  alive  or  not  when  I  put  him  on  the 
step ;  he  was  in  a  rery  helpless  state ;  the  policeman  looked  at  him,  and 
Bail]  he  was  dead ;  we  took  him  to  the  station  on  a  stretcher ;  1  went  with 
.a  policeman  to  Dmry  Lane  again  between  four  and  five,  and  rang  the  bell, 
but  nobody  answered  ;  as  I  returned  to  Bow  street,  about  five  in  the  morn- 
ing, with  the  policeman,  I  saw  Joseph  Packard  and  Kennett ;  I  pointed  them 
out  lo  the  inspector,  who  took  them." 

Two  surgeons  were  called  as  witnesses.  They  had  made  a  post-mortem 
.examination  of  the  body  of  the  deceased.  Afier  a  long  examination  and 
cioss-examiuation,  one  of  them  was  asked  by  the  court  this  quesUon,  with 
fteference  to  the  deceased: — "Suppo^ng  be  had  a  quantity  of  spirits  and 
.  water  and  port  wine,  together  with  his  food,  and  afterwards  was  placed  in 
a  cab,  and  driven  about  &om  place  to  place,  looking  at  the  state  of  bia 
body  afier  death,  what  should  you  attribute  b'n  death  to .'"'  Tlie  answer 
Sris, — "  I  should  be  fearful  that  such  treatment  had  accelerated  his  death." 
.The  other,  in  answer  to  a  «milar  question,  retume«l  a  similar  answer. 

Montagu  Chambers,  for  the  prisoner  John  Richard  Packard. — This  seems 
to  be  a  case  of  first  impression.     I  have  not  been  able  to  find  any  case  like 
it  in  its  circumstances,  and,  therefore,  we  must  refer  to  first  principles.     I 
do  not  dispute  the  general  rule  of  law,  that  if  a  person,  in  commiciing  an 
unlawful  act,  causes  the  death  of  another,  he  is  guilty  of  manslaughter.  Alter 
referring  to  Mr.  JusLice  Foster's  work  un  the  Crown  Law,  p.  258,  he  pro- 
ceeded thus; — This  raises  the  first,  but  not  the  most  important  *ques-   r.2ig 
turn  in  this  case,  viz.,  what  may  be  said  to  amount  to  an  act  done,    *■ 
whether  it  be  malum  in  se  or  malum  prohibitum  merely.     If  the  prisoners 
unlawfully  got  the  deceased  out  of  possession,  and,  in  so  doing,  did  an  act 
not  likely  to  occasion  dealh,  it  might  be  merely  malum  prohibitum,  and  not 
:iAalum  m  se,  and  they  might  not,  in  such  case,  be  guilty  of  manslaughter. 
But  I  submit  that  the  material  allegation  in  the  indictment  is  not  made  out 
by  the  evidence.     It  is  averred  that  the  prisoners  administered  to  the  de- 
ceased, and  also  persuaded  him  to  take,  divers  laigequandties  of  spirit.s,  &c., 
being,  when  taken,  likely  to  cause  and  procure  his  death.     This,  I  apprehend, 
ii  a  material  avprment ;  and  that  which  follows  is  also  material — and  whidi 
the  said  J.  R.  Packard,  J.  Packard,  and  Alfred  Kennett,  then  and  there  loell 
knew.     You  must  be  satisfied  that  the  prisoners  well  knew  that  the  spints 
and  water,  &c.,  which  the  man  took  were  likely  to  procure  his  death.   This, 
I  apprehend,  you  will  negative,  as  it  is  inconsistent  with  the  evitlence,  and 
wojl.l  be  a  most  uncharitable  thing.     These  are  not  mere  inducements,  but 
ma'erial  statements  of  the  cause  of  death,  just  as  much  as  if  a  special  verdict 
ha  1  been  found,  comprising  these  fiicts  among  others.     The  indictment  then 
deceased  became  sick  and  distempered,  &c.,  and  that  the 
this,  made  an  assault  upon  him,  and  forced  and  compelled 
a  cabriolet,  &c.,  &c.     J  submit,  that,  in  order  to  find  the 
,  you  must  find  that  they  persuaded  the  deceased  lo  drink, 
bat  what  he  drank  was  likely  to  cause  death  ;  and  that  diey, 
itoxicated,  tbrced  him  into  the  cabriolet,  and  shook  him.     If 
rth  cause,  such  as  the  large  quantity  of  solid  food  ;  or  a  fiAh, 
he  ventricle;  or  a  sixth,  the  adhesion  of  the  skull-bone  to 
;  you  cannot  find  that  the  death  was  occasi(Hied  by  the  three 
causes,  or  either  of  them.   The  answer  to  the  quesUon  which 
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I  put  to  the  surgeon  on  the  subject  of  dinner-parties,  is  material,  because 
*fM31  *^^  ^^^^  "^^  follow  that  a  roan  who  presses  another  to  take  more  than 
•'  is  good  for  him  is  to  be  made  answerable  for  the  ofience  of  man- 
slaughter. There  is  no  pretence,  irom  the  circumstances  of  the  case,  for 
saying  that  there  was  any  original  intention  to  get  the  man  out  of  possession 
by  making  him  tipsy.  There  was  nothing  more  at  first  than  incautious 
kudness ;  and,  when  they  were  all  drunk,  they  played  the  joke  of  sending 
him  to  the  sheriflf's  officer  with  their  compliments ;  for  it  is  proved  that  the 
sheriff's  officer,  Thompson,  lived  in  Chancery  Lane,  and  on  the  same  side 
of  the  way  as  No.  18,  though  not  at  that  number ;  and  a  mistake  m  the  num- 
ber will  not  be  sufficient  to  show  any  bitterness  against  the  deceased  on  the 
part  of  the  prisoners.  If  they  had  any  such  object  as  getting  him  out,  they 
mi^ht,  in  a  few  minutes,  very  easily  have  put  some  aarcotic  into  his  beer, 
which  would  have  sent  him  asleqp  K)r  a  time,  without  doing  him  any  serious 
injury ;  and  they  might  then  have  removed  the  goods  ;  and  he,  on  coming 
to  himself,  would  have  found  that  his  possession  was  of  no  use.  Up  to  the 
time  of  the  man's  death,  there  is  nothing  which  shows  a  preconceived  deter* 
mination  to  do  an  unlawful  act.  The  prisoners  did  no  more  than  act  impru 
dently,  and  cannot,  therefore,  be  convicted  of  manslaughter. 

C.  C  Jones  addressed  the  jury  for  the  prisoner  Kennett ;  and  Chamochy 
for  Joseph  Packard. 

Parke,  B.,  in  summing  up,  (after  some  observations  as  to  the  nature  of 
the  proceeding,)  said, — ^In  order  to  convict  the  prisoners  at  the  bar,  you  must 
be  satisfied,  first,  that  the  officer  owed  his  death  to  the  act  or  nedect  of  the 
parties  accused ;  and,  secondly,  that  the  act  or  neglect  is  properly  described  in 
the  indictment.  If  the  act  were  such  as  to  denote  wickedness  and  malicious- 
ness of  mind,  it  would  amount  to  murder;  but  if  merely  negligence,  then 
•51441  ^^^y  ^  manslauchter.(a)  You  roust  be  satisfied  *that  the  species  of 
-I  death  described  m  the  indictment  has  been  proved  by  the  evidence ; 
and  for  the  purpose  of  assisting  you  in  your  conclusion  on  these  matters,  I 
will  call  your  attention  to  what  is  stated  in  the  indictment.  [The  learned 
judge  then  read  the  whole  of  the  indictment,  and  then  observed] — With 
refen^nce  to  the  allegation  that  the  prisoners  well  knew  that  the  quantity  of 
liquor  taken  was  likely  to  cause  death,  there  does  not  appear  to  be  any  evi- 
dence of  this ;  and  it  seems  to  be  admitted  on  all  hands,  that  they  did  not 
know  what  was  likely  to  be  the  effect  produced  by  the  intoxication  of  the 
deceased.  It  is  not  necessary  to  prove  the  whole  of  what  is  contained  in 
this  indictment ;  but  some  part  of  what  is  properly  alleged  ought  to  be  proved. 
I  agree  that  if  it  were  essential  to  prove  that  the  prisoners  knew  that  the 
liquors  were  likely  to  cause  the  death  of  the  deceased,  that  you  could  not 
find  your  verdict  against  the  prisoners.  Such  a  finding  would  make  the 
offence  approach  to  murder ;  and,  certainly,  there  is  no  evidence  to  sustain  that 
imputation.  You  will,  therefore,  dismiss  that  part  of  the  indictment  from 
your  consideration,  and  see  whether  there  are  proper  and  sufficient  allega* 
tions  in  the  rest  of  the  indictment  to  constitute  the  offence  of  manslaughtp^i 
and  whether  those  allegations  are  made  out  by  the  evidence.  Should  that  be 
the  case,  you  may  find  the  prisoners  guilty ;  and,  in  the  event  of  your  so 
doing,  should  I  have  any  doubt  whether  the  indictment  would  be  suificient 
without  the  allegation  I  have  referred  to,  I  can  then  reserve  that  pomt  on 
behalf  of  the  prisoners. 

The  first  question  will  be,  whether  the  prisoners,  or  any  of  them,  put  the 
deceased  into  the  cabriolet ;  and  upon  this,  I  think,  nothing  need  be  said* 
(a)  See  lUx  v.  Marriott,  8  Can*.  A  Payne,  435,  (34  E.  C.  L.  R.  461.) 
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If  you  are  of  opinion  that  they  did,  then  the  questions  will  be :— first,  whether 
they,  or  any  of  them,  were  guilty  of  administering  or  procuring  tlie  deceased 
to  take  large  quantities  of  liquor  for  an  unlawful  purpose ;  or  whether,  when 
he  had  taken  it,  they  put  him  into  the  cabriolet  for  an  unlawful  purpode. 
*If  you  think  that  the  three  prisoners,  or  one  of  them,  made  him   rmoA^ 
excessively  drunk  to  enable  the  prisoner,  John  Richard  Packard,  to   ^ 
prevent  the  completion  of  the  execution ;  or,  if  you  are  satisfied  that  the 
object  of  the  prisoners,  or  any  of  them,  was  otherwise  unlawful,  and  that  the 
death  of  the  deceased  was  caused  in  carrying  their  unlawful  object  into 
effect,  they  must  be  found  guilty.    The  simple  fact  of  persons  getting 
together  to  drink,  or  one  pressing  another  to  do  so,  is  not  an  unlawful  ac^ 
or,  if  death  ensue,  an  offence  that  can  be  construed  into  manslaughter ;  and^ 
if  what  took  place  in  the  present  instance  was  really  and  solely  for  the  pur* 
pose  of  good  fellowship,  for  making  merry,  or  causing  the  misfortunes  of  the 
elder  Packard  to  be  forgotten,  though  the  act  was  attended  with  death,  thia 
will  not  be  a  case  of  manslaughter.     Upon  the  first  question  I  have  stated, 
it  will  be  essential  to  make  out  on  this  indictment  that  the  prisoners  admi- 
nistered the  liquor  with  the  intention  of  making  the  deceased  drunk,  and  then 
getting  him  out  of  the  house ;  and  if  that  be  doubtful,  still,  if  you  think  thai, 
when  he  ^^^as  drunk,  they  removed  him  into  the  cabriolet  with  the  intention 
of  preventing  his  returnmg,  and  death  was  the  result  of  such  removal,  the 
net  was  unlawful,  and  the  case  will  be  a  case  of  manslaughter.   If,  however, 
you  think  they  all  got  drunk  together,  and  that  afterwards  he  was  put  into 
the  cabriolet  with  an  intention  that  he  should  take  a  drive  only,  that  wai 
not  an  unlawful  object,  such  as  I  have  described,  and  the  prisoners  will  be 
entitled  to  an  acquittal ;  or,  if  you  entertain  a  conscientious  doubt  as  to  their 
real  object,  you  ought  also,  on  that  ground,  to  acquit  them.     [His  lordship 
then  stated  the  circumstances  of  the  case,  and  proceeded.]     The  first  point 
to  be  decided  is,  whether  the  acts  of  the  prisoners,  whatever  may  be  their 
character,  were  the  cause  of  the  death  of  the  deceased.     As  to  that,  you  are 
to  look  to  the  evidence  of  the  surgeons,  and  see  whether  those  acts  caused 
the  death  of  the  deceased  fi>  take  place  when  it  did,  that  is  to  say,  whether 
those  acts  ^accelerated  his  death.    Now  it  seems  to  result  from  what   r«o4A 
the  surgeons  say — and  assuming  the  facts  in  evidence  to  be  correct —   ^ 
that  the  acts  of  the  prisoners  did  accelerate  the  death,  and  if  you  are  of  that 
opinion,  it  will  justify  you  in  inquiring  into  those  acts.     One  observation  at 
to  this  is,  that  one  of  the  prisoners  might  have  had  a  motive  in  getting  the 
sheriff's  officer  out  of  possession  voluntarily  for  the  purpose  of  disposing  of 
the  goods  he  had  seized,  and  that,  in  furtherance  of  that  mo'ive,  the  original 
object  of  all  was  to  make  him  drunk,  and  so  to  get  rid  of  him.     But,  sup« 
posing  you  cannot  clearly  trace  that  intention,  still  you  will  have  to  in-juire 
with  what  view  they  put  him  into  the  cabriolet,  left  him  in  Covent  Garden, 
and  gave  a  false  address,  to  which  they  directed  he  should  be  driven.     It 
is  true  that  there  is  no  direct  proof  that  any  one  pressed  him  to  drink ;  but  if 
the  liquor  was  placed  before  him  with  the  illegal  object  I  have  mentioned^ 
that  would  be  enough,  without  such  direct  proof.     You  will,  therefore, 
consider  whether  all  three,  or  any  of  the  prisoners,  had  this  illegal  object; 
whether  they  made  the  deceased  drunk  with  a  view  of  getting  rid  of  him 
from  the  house,  and  then,  with  the  same  intention,  put  him  into  the  cabrio* 
let ;  or  whether,  having  made  him  drunk  .without  any  such  original  objectt 
when  he  was  drunk  they  put  him  into  the  cabriolet  for  the  purpose  of  so 
getting  rid  of  him ;  and  whether  you  are  satisfied  tliat  the  acts  of  the  pri 
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floners,  or  any  one  of  them,  done  with  such  illegal  object|  contributed  to  hit 
death. 

l*he  jury  retired  to  consider  their  yerdict,  and  on  their  return  into  coUit 
asked  a  question  of  his  lordship,  in  answer  to  which  they  were  told,  that  if 
the  prisoners,  when  the  deceased  was  drunk,  drove  him  about  in  the  cab,  in 
order  to  keep  him  out  of  possession,  and  by  so  doing  accelerated  his  deatby 
it  would  be  manslaughter.  They  then  immediately  returned  a  yerdiet  of 
Guilty — and  the  prisoners  were  respecdvely  sentenced  to  be  imprisoned 
in  Newgate  for  one  calendar  month. 
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BEFORE  MR.   BARON   OURNi^  AND  MR.   JUSTICE.  WIGHTHAN. 


REGINA  V.  RUSSELL. 

When  the  grand  juiy  have  found  a  bill,  the  judges,  before  vhom  the  case  comes  to  b« 
tried,  ought  not  to  inquire  whether  the  wituesses  were  properly  sworn  previously  tp 
thfir  going  before  the  grand  jury;  and  it  seems  that  an  improper  mode  of  swearing 
them  will  not  vitiate  the  indictment,  as  the  grand  jury  are  at  liberty  to  find  a  bill  upon 
their  own  knowledge  merely. 

The  prisoner  was  indicted  for  feloniously  assaulting Abraham,  on 

the  21st  of  December,  and  cutting  and  wounding  him  on  his  head,  left  eye* 
brow,  and  nose,  with  intent  to  do  him  some  grievous  bodily  harm. 

The  prosecutor  and  several  of  the  witnesses  for  the  prosecution  were 
Lascars ;  and  C  Phillips^  before  the  jury  were  charged,  intimated  to  the 
judges  that  there  was  some  doubt  as  to  whether  those  witnesses  had  bectp 
properly  sworn  to  give  evidence  before  the  grand  jury. 

GuRNEY,  B.,  and  Wxghtman,  J.,  were  both  of  opinion  that  that  was  a 
matter  which  they  ought  not  to  inquire  into ;  and  also  that  the  mode  of 
swearing  the  witnesses  to  go  before  the  grand  j^ry  would  not,  if  incorrect^ 
vitiate  the  indictment ;  as  the  grand  jury  were  at  liberty  to  find  a  bill  upon 
their  own  knowledge  merely,  and  were  anciently  in  the  habit  of  doing  sp. 
And  WiGHTMAN,  J.,  added,  that  the  same  point  had  arisen  lately  on  the 
Northern  Circuit,  before  Lord  Denman  and  himself,  and  they,  after 
moAQ-x  ^considering  the  subject,  were  of  the  same  opinion  as  had  been 
J   expressed  to-day.(a) 

The  trial  proceeded,  and  the  prosecutor  and  such  witnesses  as  were  Las* 
cars  having  been  sworn  in  the  manner  which  they  considered  binding — 
The  prisoner  was  eventually  convicted  of  an  assault,  and  sentenced  to 
be  imprisoned  for  eight  days. 

(o)  There  is  another  view  that  may  be  taken  of  the  matter,  viz^  whether  there  was 
any  impropriety  in  the  mode  of  swearing  the  witnesses,  as  they,  by  not  objecting  to 
the  form  of  oath  administered,  might  be  taken  to  have  admitted  that  they  considered  it 
binding  upon  them.    See  the  next  case  of  Regma  ▼.  EnUrdman  and  Samui, 


REGINA  V.  ENTREHMAN  and  SAMUT. 

Mode  of  swearing  a  Chinese  witness. 

The  prisoners  were  indicted  for  feloniously  assaulting  one  Assang  on  tlio 
16th  of  December,  and  cutting  and  wounding  him  on  his  left  chedc,  with 
intention  to  do  him  some  grievous  bodily  hann. 
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f  The  prosecutor  Assang  was  a  Chinese,  and,  not  understanding  the  Englisl^ 
langua^,  an  interpreter  was  sworn,  and  in  reply  to  a  question  by  Gurney, 
B.)  said  that  he  was  acquainted  with  the  mode  of  administering  an  oath  to  a 
Chinese  witness,  and  described  it  in  the  manner  in  which  it  was  afterwards 
administered,  adding  that  he  had  frequently  seen  it  so  administered,  and 
.believed  it  to  be  binding  in  that  form. 

The  prosecutor  was  men  called,  and  on  getting  into  the  witness-box  im- 
mediately  knelt  down,  and  a  china  saucer  having  been  placed  in  his  hand, 
he  struck  it  against  the  brass  rail  in  front  of  the  box  and  broke  it.  The  crier 
of  the  court  who  swears  the  witnesses,  then,  by  direction  *of  the  r»<v4Q 
interpreter,  administered  the  oath  in  these  words,  which  were  *■ 
translated  by  the  interpreter  into  the  Chinese  language, — ^^  You  shall  tell  th^ 
truth  and  the  whole  truth:  the  saucer  is  cracked,  and  if  you  do  not  tell  the 
truth,  your  soul  will  be  cracked  like  the  saucer." 

It  appeared  from  the  evidence,  that  a  general  quarrel  arose  between  the 
sailors  on  board  a  ship  called  the  Scalesby  Casde,  in  the  course  of  which 
Ihe  prosecutor  was  wounded. 

C.  Phillips  addressed  the  jury  for  the  prisoners,  and  they  acquitted  Samut, 
imd  found  Entrehman  guilty  of  an  assault. 

Sentence — ^fourteen  days'  imprisonment    ; 


BEFORE  Bf&.   COMMON   SERJEANT  MIREHOUSE. 


REGINA  V.  WILLIAM  ABEL  BALL. 

A  man  went  into  a  pawnbroker's  shop  in  the  middle  of  the  day,  and  laid  down  eleren 
thimbles  on  the  counter,  saying,  **I  want  fire  shillings  on  them."  The  pawnbroker's 
assistant  asked  the  man  if  they  were  silver,  and  he  said  they  were.  The  assistant 
tested  them,  and  found  they  were  not  silver,  and  in  consequence  did  not  give  the  man 
any  money,  but  sent  for  a  policeman,  and  gave  him  into  custody: — HeM, that  the  con- 
duct of  the  man  who  presented  the  thimbles  amounted  to  an  attempt  to  commit  the 
statutable  misdemeanor  of  obtaining  money  under  false  pretences,  and  by  consequence 
that,  .if  money  had  been  obtained,  that  statutable  oflfence  would  have  been  complete. 

Stdqwirt,  see  Regina  v.  Reid,  7  Carr.  &  Payne,  848,  (32  E.  C.  L.  R.  T66.) 

The  first  count  of  the  indictment  was  intended  to  state,  that  the  prisoner, 
on  the  lOdi  of  October,  did  falsely  pretend  to  one  John  Easterbrook,  that 
six  thimbles  which  he  produced  were  silver,  and  worth  four  shillings  and 

.  sixpence,  whereby  he  obtained  the  sum  of  two  shillings  and  sixpence,  &c. 
But  this  count  was  abandoned,  because  it  did  not  contain  the  material  word 

.  pretend.  But  there  was  another  count  which  stated  that  the  prisoner,  en  the 
22d  of  December,  did  falsely  pretend  to  the  same  person,  that  eleven  thim* 
bles  which  he  then  produced  were  silver,  and  of  the  value  of  five  shillings 
or  more,  with  intent  to  *cheat  and  defraud,  &c.,  but  it  did  not  allege   [■•250 

^  that  any  money  was  obtained.  *• 

The  facts  of  the  case  were  these.  John  Easterbrook  said,  "  I  now  live 
with  Mr.  John  Savage,  a  pawnbroker  in  Whitechapel  road ;  I  was  formerly 
in  the  service  of  Mr.  James  Walts,  a  pawnbroker  in  Hereford  street,  Com- 
mercirtl  road.  On  the  22d  of  December^  while  I  was  in  the  service  of  Mr. 
Savage,  the  prisoner  came  about  the  middle  of  the  day :  he  laid  down  eleven 
thimbles  on  the  counter ;  he  said,  *  I  want  5*.  on  tnem  ;*  I  asked  hitn  if 
they  were  silver,  he  said,  *  Yes ;'  I  directed  the  apprentice  to  write  a  ticket; 

«1  turned  my  back  to  try  if  they  were  silver,  and  finding  they  were  not  silver, 
I  sent  for  a  policeman,  and  .gave  the  prisoner  in  charge  with  the  thimble§j 


nsb] 
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he  said  he  had  them  given  to  him.  On  the  lOtfa  of  October^  whiie  I  ^ms  in 
the  service  of  Mr.  Watts,  the  prisoner  came  and  pledged  six  thimbles ;  he 
said  he  wanted  4i.  6<f .  on  them ;  I  said  ^Are  they  silver  ?'  he  said  ^  Yes ;'  I 
said  I  could  make  it  half«a-crown  for  him ;  he  said,  ^  Very  well ;  I  merely 
want  to  give  change  for  a  sovereign;'  I  afterwards  tried  the  thimbles,  and 
they  were  not  silver."  On  cross-examination  he  said,  ^'  We  keep  somediing 
to  test  these  things  with,  and  we  generally  do  test  them ;  I  tried  those  on  the 
22d  of  December." 

William  Gallila  Saville  said,  **  I  am  m  the  service  of  Mr.  Joseph  Tilley, 
a  pawnbroker  in  Mile  End  road.  On  the  22d  of  December,  about  noon, 
the  prisoner  brought  twelve  thimbles ;  he  asked  me  75.  or  &.  on  them, 
I  forget  which ;  I  said,  ^Are  they  silver?'  he  said  ^ Yes;  I  bought  them  for 
silver.'  I  suspected  they  were  not ;  I  tested  one  of  them,  returned  them, 
and  said  they  were  not  silver ;  he  said,  'Are  they  not  ?  I  had  them  left  witli  me 
for  a  debt ;'  my  testing  one  of  them  left  a  mark  on  it,  which  it  would  be 
inconvenient  to  get  off." 

Payne^  for  the  prisoner,  argued  as  follows : — The  statement  made  by  the 
*2f)1 1  P'^^^''  ^^^  "^^  amount,  in  law,  to  a  *false  pretence.  It  is  merely  an 
-I  ufdrvs  asgertUmj  which  a  pawnbroker  need  not  credit,  having  the  means 
of  detection  by  him,  but  being  too  busy  or  too  careless  to  make  use  of  them* 
Vigilantibus  non  dormientibus  jura  subveniunt.  In  the  case  of  The  Queen 
V.  Thomas  Tabramj  tried  at  the  Middlesex  sessions,  before  Mr.  Serjt.  Adams^ 
the  party  was  indicted  for  obtaining  money  by  iklsel^  pretending,  on  one 
occasion,  to  a  pawnbroker,  that  a  certain  matenal,  which  he  produced,  was 
^^gold  skrtfff^  and,  on  another  occasion,  that  an  article  he  produced  was 
"ribbon  gold."  It  appeared  that  gold  shruff  and  ribbon  gold  were  worth 
3/.  1&.  an  ounce ;  but  the  thing  which  the  prisoner  said  was  gold  shruff  was 
worth  only  eighteen  shillings  an  ounce.  Both  the  articles  produced  were 
tried  by  the  pawnbroker  with  aquafortis,  and  stood  the  test.  Some  days 
after  he  money  was  obtained,  the  pawnbroker ,/{fec(  the  '^  ribbon  gold,"  and 
found  it  was  silver  gilded  over.  After  hearing  the  counsel  on  both  sides, 
the  chairman,  Mr.  Serjt.  MamSy  was  of  opinion,  that,  as  the  defendant  had 
merely  stated  an  untruth  with  reference  to  an  article  which  he  produced^  and 
not  about  a  fact  which  the  person  imposed  upon  could  not  detect  at  the  time^ 
the  untrue  statement  did  not  amount  to  a  false  pretence^  but  was  only  an 
untrue  assertion.  He  likened  it  to  the  case  of  a  tradesman  who  sold  a 
waistcoat  or  coat  as  of  a  particular  material,  when  it  was  of  an  inferior  sort ; 
and  asked  whether  it  would  be  contended  that  such  a  man  was  to  be  liable 
lo  transportation  ?  but  he  left  the  farts  to  the  jury,  who  said  they  were  of 
opinion  that  the  defendant  had  passed  off  the  articles,  well  knowing  them  to 
he  spuriousj  and  he  was  found  guilty.  The  chairman  afterwards  mentioned 
the  case  to  several  of  the  judges,  and  said  they  agreed  with  him  that  the 
mere  iissertion  that  the  article  produced  was  what  in  fact  it  was  not,  was  not 
sufficient  to  sustain  the  conviction :  and  the  man  was  fined  a  shilling,  and 
dischari^d.  There  were  several  similar  charges  against  him,  but  they  were 
not  tried,  in  conseouence  of  this  decision.     In  the  case  of  Reg,  v.  Codring* 

♦2521  '^^  ^  Camngton  &  Pay^^*  661  >  (H  E.  C.  L.  R.  518,)  Mr  Justice 
,  •■  •LiTTLEDALp  Said,  "  The  doctrine  contended  for  on  the  part  of  the 
|>rosecutor  would  make  every  breach  of  warranty  or  false  assertion  at  the 
time  of  the  bargain,  a  transportable  oflence." 

So  in  the  present  case,  as  the  prisoner  merely,  when  asked  whether  the 
•tidmble^  were  silver,  said  yes,  they  were,  it  was  merely  a  false  assertion^  a% 
4ke  time  of  the  bargain,  to  which  the  rule  of  ^*  caveat  emptor*^  will  applji^ 
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The  pa^wnbroker's  man  admitted  that  he  had  a  test  which  it  was  usual  th 
apply,  and  he  did  in  fact  apply  it,  and  detect  the  spurious  nature  of  the 
thimbles,  and,  in  consequence,  refused  to  advance  any  money.  I  contend, 
that  as,  if  the  money  had  been  obtained,  it  would  not  have  oeen  false  pre^ 
tencesy  so  the  first  step  towards  obtaining  it  was  not  an  attempt  to  commit 
that  offence,  such  attempt  merely  consistmg  of  the  untrue  assertion  that  the 
thimbles  were  silver,     like  case  of  Tabram  was  a  stronger  case  than  the 

S resent,  as  there  the  test  of  aquafortis  was  tried  without  detection.  I  take 
le  distmcticm  to  be  this:  a/aUe preUnee  is  a  staUmmt  of  someOmg  which 
the  party  defrauded  cannot  asccrtam  the  untruth  of,  tiU  after  he  has  parted 
wUh  his  goods  or  money;  but  that  if  he  could  ascertain  its  incorrectness  ai 
the  timey  it  is  merely  a  false  assertion^  and  not  a  false  pretence  within  the 
meaning  of  so  highly  penal  a  statute. 

MiREHOusE,  C.  S.,  m  summing  up,  told  the  jury  that  there  must  be  an 
intent  to  cheat ;  that  the  pretence  must,  in  fact,  be  false ;  and  so  false,  that 
a  man,  exercising  reasonable  discretion,  might  still  be  deceived  by  it 

The  jury  found   the  prisoner  guilty  on  the  second  count,  of  the 
attempt  to  commit  the  statutable  misdemeanor ;  and,  at  the  request 
of  the  prisoner's  counsel,  with  the  assent  of  Clarkson,  who  was 
for  the  prosecution,  jud^ent  was  respited  till  the  next  sesaon,  in 
order  that  the  matter  might  be  further  considered. 
/At  the  next  session,  the  common  serjeant  stated,  that  he  had  men-   r^nc^ 
tioned  the  facts  of  the  case,  and  also  the  ailment  for  the  prisoner,   1- 
to  some  of  the  judges,  who  were  of  opinion  with  him  that,  in  point  of  law, 
the  evidence  was  amply  sufficient  to  justify  the  verdict,  and  that  the  verdict 
was,  in  point  of  law,  good.(a) 

The  prisoner  was,  therefore,  sentenced  to  be  imprisoned  for  four 
calendar  months. 

(a)  This  decision  does  not  appear  to  place  the  law  on  the  subject  in  any  very  satis- 
factory  point  of  view,  inasmuch  as  it  is  directly  at  variance  with  the  decision  in  the  case 
cited,  and  it  does  not  appear  from  the  judgment  either  of  the  learned  chairman  of  the 
sessions,  in  the  one  case,  or  the  learned  common  serjeant,  in  the  other,  who  the  judges 
were  whom  they  respectively  consulted.  And  there  does  not  seem  to  be  any  reported 
ease  which  had  previously  expressly  decided  the  question.  It  is  true  that  the  statute 
uses  the  words  *<any  false  pretence  ;*'  but  the  meaning  of  the  word  ''pretence,"  according 
to  Johnson's  Dictionary,  is  **afaUe  argument,  grounded  on  fictitious  postulates,"  which  is 
clearly  something  more  than  a  mere  naked  lie,  the  falsehood  of  which  the  person  to 
whom  it  is  uttered  can  detect  at  the  moment  by  the  immediate  application  of  a  lest.  In 
the  case  of  Rex  v.  Reed,  7  Carr.  A  Payne,  848,  (32  E.  G.  L.  R.  766,)  which  is  the  nearest 
in  circumstances  to  the  present,  a  man  was  charged  with  falsely  pretending  to  one  I* 
C  that  a  certain  quantity  of  coals  which  he  delivered  to  him  weighed  16  cwt.,  and  that  Ihejr 
were  worth  the  sum  of  1?.;  whereas  they  did  not  weigh  16  cwl,  and  were  not  worth  l£| 
but  weighed  only  896  lbs.,  and  were  worth  only  10s.  The  fifteen  judges  held,  that  these 
two  false  assertioiis  were  not  sufficient  to  maintain  the  indictment,  and  that  another 
statement,  that  a  certain  weight  which  the  prisoner  had  was  a  56  lb.  weight,  whereas  it 
was  only  a  28  lb.  weight,  could  not  be  taken  into  account  to  support  the  indictment,  as 
there  was  no  account  connecting  the  sale  of  the  coals  with  the  use  of  that  weight. 


•REGULA  GENERALIS.  [•254 

In  the  course  of  the  session  the  court  laid  down  the  following  general 
rule : — 

Jaxuary  Session,  1842. 

<<  It  is  ordered  by  the  court,  that,  henceforward,  whenever  a  prosecutor 
•(lall  have  preferred  a  bill  of  indictment  against  a  ddTendant,  and  shall  movt 
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the  court  for  process  to  issue  upon  the  said  indictment  against  the  said  d&> 
fendant,  the  prosecutor  so  applying  shall,  before  such  process  shall  issue, 
himself  enter  into  such  recognisance  as  the  court  shall  direct,  to  prosecute 
the  law  with  effect  against  the  said  defendant.'* 


FEBRUARY  SESSION,  1842. 

BEFOBE  MR.  BARON   GURNEY. 


'     REGINA  V.  JAMES  HOPKINS. 

BtmbU^  that  where  a  roan  by  false  and  fraudulent  representations  induced  the  parents  of 
a  girl,  between  10  and  11  years  of  age,  to  allow  him  to  take  her  away,  such  taking 
mway  of  the  girl  is  an  abduction  within  the  meaning  of  the  stat.  9  Geo.  4,  c.  31,  s.30. 

Abduction. — The  indictment  stated  that  the  prisoner,  on  the  6th  of 
December,  in  the  fifth  year,  &c.,  with  force  and  arms,  &c.,  unlawfully  did 
take  and  cause  to  be  taken  one  Mary  Ann  Howell,  an  unmarried  girl,  under 
the  age  of  sixteen  years,  to  wit,  of  the  age  of  ten  years,  out  of  the  possession 
and  against  the  will  of  William  Howell,  her  father,  (he,  the  said  William 
Howell,  then  and  there  having  the  lawful  care  and  charge  of  her,  the  said 
*9r"1  ^'  ^'  *Howell,)  against  the  form  of  the  statute  in  such  case  made 
•'    and  proyided,(a)  and  against  the  peace,  &c. 

The  prisoner  was  a  person  nearly  sixty  years  of  age,  who  had  been  known 
to  the  parents  of  the  child  for  twenty  years,  and  had  been  their  landlord  for 
seven  years.  On  the  6th  of  December,  1841,  the  child's  mother  paid  him 
a  week's  rent,  and  he  said  to  her,  "  Now,  Mrs.  Howell,  vou  were  speaking 
of  a  place  for  your  little  boy ;  I  have  not  heard  of  a  place  for  him,  but  I 
think  I  have  beard  of  one  for  your  daughter."  The  mother  said,  she  thought 
the  child  was  too  youngs  being  only  between  ten  and  eleven  years  of  age; 
but  the  prisoner  replied,  that  i^e  was  quite  old  enough  for  what  he  wanted 
her  for;  and  added,  that  it  was  only  to  go  to  Southampton  with  a  lady  who 
was  ill,  to  nurse  a  baby  which  she  had  and  go  on  errands.  The  prisoner 
called  for  the  child  in  the  course  of  the  same  day,  and  took  her  away  in  a 
cab,  saying  that  the  lady  was  too  ill  to  come  herself.  He  did  not,  however, 
take  her  to  any  lady,  but  kept  her  with  him  from  Monday  till  Friday,  and 
slept  in  the  same  bed  with  her  eveiy  night,  and  then  brought  her  home ; 
when,  m  consequence  of  her  complaints  of  his  conduct  to  her,  he  was  given 
into  custody.  The  prisoner  had  arranged  it  first,  that  the  lady  was  to  come 
and  fetch  (he  child ;  and,  upon  this  being  communicated  to  the  child's  father, 
it  was  agreed  by  him  and  the  mother  that  the  child  should  go. 

The  father  of  the  child  said — "  I  parted  with  my  child  on  the  representa« 

tion  that  she  was  to  go  to  live  with  a  lady,  to  go  to  Southampton  ;  it  was  a 

very  wet  evening,  and  I  asked  where  the  lady  was ;  he  said  she  was  at  tea 

*525fi1   ^^  ^^^  *house ;  so  I  let  the  girl  go,  believing  his  representation  to 

1   be  true," 

The  mother,  on  her  cross-examination,  said  that  she  had  known  tho 
prisoner  along  time  as  a  respectable  man,  and  the  father  of  fifteen  children; 

(a)  The  statute  9  Geo.  4,  c  31,  8.  20,  enactn,  *'That  if  any  person  shall  unlawfully 
take,  or  cause  to  be  taken,  any  unmarried  girl,  being  under  the  age  of  sixteen  years,  out 
of  the  ptissession  and  against  the  will  of  her  father  and  mother,  or  of  any  other  persoa 
baying  the  lawful  care  or  charge  of  her,  erery  such  ofiender  shall  be  guilty  of  a  misde- 
ineanor,  and  being  convicted  thereof  shall  be  liable  to  suffer  such  punishment  oy  fine  or 
tmprisonmeoty  or  by  both,  as  the  court  shall  award." 
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-Bnd  that  she  would  have  let  the  child  go  with  him  if  he  had  told  her  she 
was  to  go  and  lire  at  his  house  as  a  serv-ant 

Pricey  for  the  prisoner,  proposed  to  ask  the  same  question  of  the  girl's 
&ther,  but — 

GuRNEY,  B.,  interposing,  said,  that  he  did  not  see  how  it  could  affect  the 
case  to  show  what  the  father  would  have  done  under  a  dijBTerent  state  of 
circumstances. 

The  question,  therefore,  was  not  put. 

Price  then  addressed  the  jury  for  the  prisoner. — ^The  prisoner  is  indicted 
for  the  olfence  of  what  is  called  in  law  abduction.  A  child  may  be  taken 
away  from  its  parents  for  improper  purposes,  and' it  may  be  taken  not  for  im- 
proper purposes.  This  is  the  offence,  I  suppose,  sought  to  be  established. 
And  also  a  child  may  be  stolen  from  her  parents.  In  cases  of  stealing  and 
assaulting  feloniously,  the  child  must  be  under  ten  years  of  age.  There  was, 
in  this  case,  the  consent  of  the  parents  that  the  child  should  go  away  with 
the  prisoner.  But  the  answer  will  be,  that  the  child  was  not  taken  away 
bon^  fide,  but  under  a  false  pretence  that  she  was  to  go  and  live  with  a  lady. 
Why  such  a  pretence  should  be  made  at  all,  I  cannot  understand,  as  it  ap* 
pears  that  consent  would  have  been  given  under  all  or  any  circumstances. 

GuRNEV,  B. — ^I  thmk,  Mr.  Pricej  it  is  a  case  so  new  m  its  kind,  that  I 
should  think  it  right  to  reserve  ^at  point  for  the  consideration  of  my 
brothers. 

Price. — Abduction  is,  in  point  of  law,  a  stealing;  and  abduction  for  an 
hour  would  be  sufficient  if  the  charge  *were  made  before  the  bring-  r*a^^ 
ing  back  of  the  child ;  but  if  the  chud  is  brou^t  back  before  prose-  ^ 
cution,  it  is  only  a  trespass.  The  question  is,  whether  you  are  satisfied  that 
there  was  a  depriving  the  parents  of  the  child.  The  question  is,  whether 
this  child  was  stolen  or  not ;  or,  in  other  words,  whether  that  has  been  done 
which,  if  she  had  been  under  ten  years  of  age,  would  have  been  a  felony. 
A  person  may  be  too  old,  as  well  as  too  young,  to  commit  a  particular  offence. 
A  boy  under  fourteen  cannot,  by  law,  commit  a  rape.  It  may  have  been 
the  prisoner's  original  intention  to  take  the  girl  to  live  with  a  lady ;  and,  on 
the  journey  down,  he  began  to  think  of  a  (lifTerent  course ;  and  this  would 
not  be,  in  law  or  in  fact,  abduction.  It  is  a  case  for  an  acquittal,  if  you 
shall  think  that  the  abduction  was  not  complete,  or  that  it  did  not  take  place 
against  t/ie  consent  of  the  father.  Any  seducing  of  a  young  female  for  an 
hour  would  be  an  abduction,  if  this  is  one.  That  would  be  absurd.  And, 
in  this  case,  the  keeping  the  girl  for  three  or  six  days  makes  no  difference ;  it  is 
merely  a  question  of  tune.  There  is  no  intention  shown  to  deprive  th< 
parents  of  their  child. 

GcjRNEY,  B.,  after  stating  the  charge  in  the  indictment,  ssxd — This  is 
founded  on  an  act  of  parliament  which  makes  that  an  offence ;  and  it  is  put 
to  you,  on  the  part  of  the  prosecution,  that  the  charge  is  made  out ;  because 
it  is  said,  that  the  consent  of  the  father  having  been  obtained  by  the  fraudu* 
lent  representations  of  the  prisoner,  is,  in  truth,  no  consent  at  all.  And  there 
are  several  cases  which  illustrate  this  doctrine :  as,  for  instance,  if  a  man 
pretends  that  he  wants  your  horse  to  go  to  Windsor,  and  promises  to  bring 
It  back,  it  will  be  a  stealing  if  he  parts  with  it,  although  you  gave  your  full 
consent  to  his  taking  it,  provided  the  jury  think,  at  the  time  he  took  it,  he 
did  not  intend  to  borrow  but  to  steal  it ;  so,  if  a  burglar  pretends  that  lie  is 
a  person  who  has  particular  business  with  you,  which  induces  you  to  open 
jour  door,  and.  he  gets  in,  it  is  as  much  a  breaking  as  if  he  himself  had 
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MP^I  opeaed  llie  *door  by  violence.  I  mention  these  caaes  to  show  that 
^  the  law  has  long  considered  fraud  and  violence  as  the  same.  I  shflfl 
leave  the  case  for  your  consideration,  and  you  will  say  whether  the  father 
has  been  induced  by  false  pretences  on  the  part  of  the  prisoner  to  part  with 
the  possession  of  his  child.  If  you  find  the  prisoner  guilty,  I  shall  reserve 
the  case  for  the  opinion  of  the  judges  as  to  the  law ;  because  I  am  not  aware 
that  there  is  any  case  precisely  like  it,  thoueh  there  are  some  cases  which 
tiave  some  bearing  on  the  subject.  It  has  been  contended,  on  the  part  of 
the  prisoner,  that  if  a  man  takes  away  a  horse,  and  brings  it  back  before  he 
is  indicted,  that  is  not  felony.    But  that  is  not  precisely  so.    It  may  raise  a 

Juestion  whether  there  was,  in  such  a  case,  an  intention  to  steal ;  but,  if 
lere  was  that  intention,  the  bringing  back  the  property  will  not  purge  the 
offence.  The  question  for  your  decision:  is,  whether  the  prisoner  obtained 
the  child  by  false  pretences,  that  is,  by  tricking  the  parents  out  of  their 
consent  by  a  fraudulent  representation.  It  has  l^n  suggested  that  the  pri- 
soner might  originally  have  intended  to  take  the  chiU  to  a  lady ;  but  that  is 
for  him  to  show,  if  such  was  the  fact 

Verdict— Guilty.  . 

The  prisoner  was  then  tried  on  an  indictment  which  charged  him  with  tti 
attempt  and  endeavour  carnally  to  know  the  girl,  sh%  being  between  the 
ages  of  ten  and  twelve ;  and,  being  found  guilty,  he  was  sentenced  to  be 
imprisoned  for  eighteen  calendar  months. 

.  GuBNEY,  B.,  upon  this  said,  that  it  would  not  be  necessaxy  further  to 
eonsider  the  other  case,  as  it  was  not  his  intention  to  pass  any  sentence  upoji 
the  prisoner  on  that  indictment. 


•269]  •MARCH  SESSION,  1842. 

BEFORE  MB.    COMMON   SEBJEANT  MIBEHOUSE. 


REGINA  V.  CHARLES  WILLIAMS  and  WILUAM  WILLIAMS, 

.n  order  to  convict  a  person  charged  on  the  stat.  2  Will.  4,  c.  34,  s.  8,  with  having  in  hit 
possession  more  than  three  pieces  of  counterfeit  coin,  with  intent  to  ntter  them,  it  is 
not  necessary  that  the  possession  should  be  individual  possession,  hot  it  is  enough  if 
the  coin  be  in  the  possession  of  the  person  charged,  or  his  immediate  agent :  as  the 
interpretation  clause  of  the  same  statute  (s.  21)  provides  for  such  a  case ;  therefore 
where  two  persons  were  taken  into  custody  together,  one  of  them  having  on  him  six- 
teen pieces  of  counterfeit  coin,  and  the  other  only  two  pieces,  the  judges  fuld^  that  the 
person  who  had  only  the  two  pieces  might,  in  point  of  law,  be  convicted  as  well  as  the 
person  who  had  the  sixteen. 

The  indictment  charged  the  prisoners  with  unlawfully  having  in  their 
possession  five  pieces  of  false  and  counterfeit  coin,  resembling,  and  appa* 
rendy  intended  to  resemble,  the  queen's  current  silver  coin  called  sixpences, 
knowing  the  same  to  be  false  and  counterfeit,  and  with  intent  to  utter  and 
put  off  the  same. 

Charles  Williams  pleaded  guiltv  to  the  charge. 

Payne f  in  stating  me  case  for  the  prosecution  against  Williaro. Williams, 
observed  that,  to  convict  a  person  under  2  Will.  4,  c.  34,  s.  8,  such  perscm 
must  be  shown  to  have  had  three  or  more  pieces  of  counterfeit  coin  in  his 
eustody  or  possession,(a)  and  that  the  only  person  in  whose  possession,  in 

{«)  That  sectioa  enacts,  **  That  if  any  person  fhall  have  in  his  custody  or  possession 
three  or  more  pieces  of  falsa  or  counterfeit  coin,  re9cniblipg*.or  apparently  intoacMia 
VOL.  xu.  19  N 
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'  the  present  case,  the  requisite  number  of  pieces  in  fact  were,  was  the  pn* 
floner  Charles  Williams,  who  had  pleaded  guilty ;  but  there  was  a  prorision 
in  the  21st  section  of  the  statute,(a)  which  would  render  the  *other   r^ojRQ 

:  prisoner  who  was  acting  in  concert  with  him  equally  answerable ;   *• 
and,  in  point  of  law,  the  possession  of  Charles  was,  under  the  circumstances^ 
the  joint  possession  of  both.     He  referred  to  the  case  of  Regina  v.  Rodgers^ 
in  which  that  point  had  been  settled  by  the  fifteen  judges.(i) 

*From  the  evidence  it  appeared,  that,  on  the  5th  of  February,  be-   r^ofi 
tween  six  and  seven  in  the  evening,  both  the  prisoners,  Charles  anc    »- 
William  Williams,  were  seen  by  a  police  constable  in  company  together 
near  Westminster  Bridge.     He  gave  his  evidence  as  follows : — "  I  watched 

'  them,  and  when  they  were  near  the  Obelisk  in  Westminster  road,  I  saw 
Charles  Williams  give  something  to  William  Williams,  who  went  near  a  shop 
window  and  rubbed  it  with  his  finger ;  he  then  crossed  the  road  and  went 
into  Mrs.  King's  oil-shop;  Charles  remsuned  on  the  opposite  side  of  the 

c  road ;  William  remained  in  the  shop  two  or  three  minutes ;  he  then  came 
out  and  joined  Charles ;  they  went  down  the  London  road  and  up  Kenning* 

resemble,  or  pass  for  any  of  the  king's  cnrrent  gold  or  silver  coin,  knowing  the  same  to 
be  false  or  counterfeit,  and  with  intent  to  utter  and  pat  off  the  same,  shall  be  goiltjr  of  a 
misdemeanor,"  &c. 

(a)  That  section  (intrr  alia)  declares,  that  where  the  having  anj  matter  or  thing  ia 
the  custody  or  possession  r  T  any  person  is  in  the  act  expressed  to  be  an  offence,  if  an/ 
person  shall  have  any  sncn  matter  in  his  pertonal  custody  or  possession,  or  shall  know- 
ingly and  wilfully  have  any  such  matter  in  any  dwelling'iiimte,  Ac,  whether  belonging  to 
or  occupied  by  himself  or  not,  and  whether  such  matter  shall  be  had  for  kii  own  iwe  or 
benefii  or  for  that  of  another,  he  shall  be  deemed  to  have  it  in  his  custody  or  possession 

'  within' the  meaning  of  the  act. 

(6)  That  case  was  tried  at  Liverpool,  at  the  summer  assizes,  in  the  year  1838;  and,  at 
the  spring  assizes  in  1839,  judgment  was  pronounced  as  follows,  by  Mr.  Baron  Parke:— 
William  Rodgers,  you  were  tried  at  the  last  assizes,  before  my  learned  brother  .\lderson, 
upon  an  indictment  framed  upon  the  3  Will.  4,  c.  34,  s.  8,  and  found  guilty  of  having  ia 
your  possession  more  than  three  pieces  of  counterfeit  coin,  with  intent  to  utter  the  same* 
ft  appears  that  you  were  taken  in  company  with  a  man  named  Thomas  Large;  and  upon 
your  person  were  found  two  base  shillings,  and  upon  Large  sixteen  counterfeit  shillings 
were  found ;  and  it  became  a  question  whether  you  had  committed  an  offence  within  the 
meaning  of  the  act  of  parliament.  Upon  referring  to  the  interpretation  clause,  I  find  il 
enacted,  ^  that  if  any  person  shall  have  any  such  matter  in  his  personal  cnst(»dy  or  pos* 
session,  or  shall  knowingly  and  wilfully  have  any  such  matter  in  any  dwelling-house  or 
other  building,  lodging,  apartment,  field,  or  other  place,  open  or  enclosed,  whether 
belonging  to  or  occupied  by  himself  or  not,  and  whether  such  matter  shall  be  so  had  for 
bis  own  use  or  benefit,  or  for  that  of  another,  every  such  person  shall  be  d^^emed  and 
taken  to  have  such  matter  in  his  custody  or  possession,  within  the  meaning  of  this  acL** 
It  was  contended  that  you  had  in  your  individual  possession  only  two  shillings ;  and  mj 
learned  brother  entertaining  some  doubt  upon  the  case,  reserved  the  point  for  the  const* 
deration  of  all  the  judges,  and  mentioned  it  in  the  presence  of  all  the  judges,  except  mj 
late  Brother  Park,  and  Baron  Bolland,  who  has  since  retired:  the  matter  underwent 
jnuch  discussion,  and  it  was  ultimately  agreed  by  all  that  the  offence  had  been  com* 
mitted  by  you.    By  the  interpretation  clause  (the  21st  clause)  it  is  stated,  '*  that  if  any 

<  person  shall  have  any  such  matter  in  his  personal  custody  or  possession,  or  shall  know* 
ingly  and  wilfully  have  any  such  matter  in  any  dwelling-house  or  other  building, 
lodging,  apartment,  field,  or  other  place,  it  shall  be  an  offence  within  the  meaning  of  ths 

'  act."  The  act  of  parliament  does  not  require  individual  pouemon  of  any  counterfeil 
coin,  but  it  ig  quite  enough  if  the  coin  be  in  the  possettion  of  the  pereon  or  hiM  immediate  at^ni; 
and  although  you  had  no  more  than  two  counterfeit  shillings  in  your  own  individual 
possession,  or  personal  custody,  yet  you  had  more  in  the  poue$sion  of  your  immediate  agetUm 
The  judges,  therefore,  were  of  opinion  that  you  have  committed  the  offence  described  in 

-  the  act  of  parliament    My  Brother  Alderson,  who  tried  you,  has  directed  me  as  to  ths 

'  amount  of  punishment  which  he  would  have  awarded  you.    You  have  been  in  custody 

'  seven  months ;  and,  if  he  had  passed  sentence  upon  you,  he  would  have  sentenci*d  yoa 
to  eighteen  months*  imprisonment.    The  sentence  of  the  court  upon  you,  therefore,  ii^ 

•'  that  you  Ve  imprisoned  in  the  house  of  correction  at  Kirkdals  for  eleven  calendat 

^  Mootlis,  and  that,  during  that  time,  yon  be  kept  to  hard  labour. 
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ton  road ;  I  then  saw  William  nibbing  something  under  a  lamp  opposite 
Mr.  Bright's  shop ;  he  then  \7ent  into  the  shop  ana  came  out  again ;  Charles 
^ras  standing  across  the  road  under  the  lamp ;  when  William  came  out  of 
Mr.  Bright's  shop,  he  went  on,  and  went  into  Mr.  Curtis's ;  Charles  was 
standing  across  the  road ;  when  William  came  out  of  Curtis's  he  joined 
Charles  again,  and  they  went  on  to  Lambeth  walk ;  I  followed  them  and  laid 
hold  of  Charles  by  the  throat ;  he  struggled,  and  we  both  fell  to  the  ground ; 
he  spat  out  five  sixpences,  which  I  produce ;  I  searched  him  and  found  on 
him  fiye-pence  halfpenny  in  coppers,  some  tobacco,  and  some  stuff  they  call 
sldrn,  which  is  used  for  rubbing  sixpences ;  it  was  quite  damp  when  I  found^ 
it  in  his  pocket." 

Mr.  Field,  inspector  of  coin  to  the  mint,  said — ^'  These  fire  sixpences  are 
all  counterfeit;  three  are  cast  in  one  mould  and  two  in  another;  the  efkct 
of  rubbing  the  coin  with  dirt,  or  some  mixture,  would  be  to  make  it  appear 
^„  ^.  «  if  i.  hi  been  i.  .  di«,  0,  g«^  pock«.  »  u.  oUcul^ 

It  was  also  proved  that  William  Williams  uttered  one  counterfeit  sixpence 
at  King's  and  another  at  Curtis's,  at  the  times  when  he  was  seen  to  go  there 
by  the  policeman. 

William  Williams  was  found  guilty,  and  both  prisoners  were  sentenced 
to  nine  months'  imprisonment 


HOME  SPRING  CIRCUIT,  1841. 


KINGSTON  ASSIZES. 

BEFORE  MR.    BARON  PARKE. 


BYE  V.  BOWER  and  CROOKS. 

in  repIeTin  upon  a  taking  of  goods  Id  a  publie-hoose  and  a  brewery,  there  was  aa 
avowry  as  to  the  taking  in  the  pnblic-hoose  only,  (omitting  the  brewery.)  The  jadga 
at  the  trial  would  not  allow  the  avowry  to  be  amended  by  inserting  the  brewery. 

The  S3d  section  of  the  stat  3  dt  4  Will.  4,  c.  42,  does  not  ztend  to  the  amending  of  omi9' 
uoHM  in  pleading. 

To  prove  that  A.  and  B.  took  a  distress,  a  witness  was  called,  who  stated  that  he  saw 
two  persons  (whom  he  did  not  then  know)  take  the  distress,  and  that  he  had  since 
learned  that  their  names  were  A.  and  B^  and  that  he  had  seen  A.  in  coart  Another 
witness,  who  knew  A.,  proved  that  A.  had  been  in  coart: — HtUt,  that  this  was  evidence 
fo  go  to  the  jury  as  to  A.,  bat  not  as  to  B.,  and  that  as  to  B.  the  evidence  was  not 
taAcient. 

Replevin. — The  declaration  stated  the  taking  to  have  been  in  a  public- 
house,  and  also  in  a  brewery.  The  defendant  pleaded  jointly  non  cepenin;t ; 
and  there  was  also  an  avowry  and  cognisance  of  the  taking  in  a  public- 
tAgo-i  house  for  rent  due  on  a  demise  thereof,  (not  mentioning  the  *brew- 
J  eiy.)  Pleas  in  bar  to  the  avowry  and  cognisance,  non  tenuit,  and 
riens  in  arrear. 

Peacock^  for  the  defendant,  applied  for  leave  to  amend  the  avowry  and 
cognisance,  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  23,  6  G.  &  P.  531, 
a.  a,  (25  E.  C.  L.  R.  527,)  by  extending  them  to  the  brewery  as  well  lis 
ihe  public-house,  on  the  ground  that  the  omission  as  to  the  brewery  had 
occurred  from  mistake  only. 

Pabxs,  B. — I  think  that  I  ought  not  to  allow  this  amendment    It  is  an 
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omission  that  you  are  asking  to  amend,  and  not  a  yarianee.    I  think  diat  it  ii 
not  within  the  scope  of  the  23d  section  of  the  stat  3  &  4  Will.  4,  c.  42^a) 

No  amendment  was  made. 

To  prove  the  distress,  a  witness  was  called,  who  stated  that  he  saw  the 
goods  taken  by  two  persons,  whom  he  then  did  not  know,  but  that  he  aftei^ 
wards  learnt  that  one  of  them  was  named  Bower  and  the  other  Crooks. 

Peacocky  for  the  defendants. — I  submit  that  there  is  not  sufficient  proof  of 
identity. 

Parke,  B. — ^Not  at  present,  certainly. 

The  witness  further  proved  that,  since  he  had  been  in  court,  he  had  seen 
one  of  the  persons  who  had  made  the  distress,  and  whose  name  he  had 
learned  to  be  Bower,  and  it  was  also  proved  by  another  witness  that  the  de- 
fendant Bower  (whom  this  witness  had  known  before)  had  been  in  couit. 
'  Parke,  B. — I  think  that  there  is  evidence  to  go  to  the  *jury  as  to  rmncA 
the  identity  of  the  defendant  Bower,  but  not  as  to  that  of  the  defend-  I- 
ant  Crooks. 

The  case  was  referred 

(a)  See  the  case  of  John  v.  Currit,  6  C.  &  P.  618,  (36  E.  C.  L.  R.  664.) 


WELSH  SPRING  CIRCUIT,  I84I 


GLAMORGANSHIRE  ASSIZES. 

BEFORE  MR.   JUSTICE  COLTMAN. 


REGINA  V.  PETER  WATKINS. 

The  burglarious] J  breaking  and  entering  a  dwelling-house  with  the  intent  to  commit  a 
rape,  is  not  a  crime  which  includes  an  assault;  and  therefore  in  an  indictment  for 
anch  a  burglary  the  prisoner  cannot  be  convicted  of  an  assault  under  the  Uth  section 
of  the  stat.  1  Vict.  c.  86. 

An  indictment  charged  a  prisoner  with  having  burglariously  broken  and  entered  a 
dwellin$r-house,  **  with  intent  one  A.  D.  in  the  said  dwelling-house  then  being,  violent!/ 
and  against  her  will  then  and  then  feloniously  to  ravish  and  carnally  know  ;*'  whether 
that  allegation  is  sufficient  without  the  addition  of  the  words,  *'in  the  said  dwelling- 
house/'  after  the  words  **then  and  there** — Quart? 

Burglary. — The  indictment  charged  that  the  prisoner  "  feloniously  and 
bui^lariously,  by  night,  the  dwelling-house  of  one  John  Davies  did  break 
and  enter,  with  intent  one  Alice  Davies  in  the  said  dwelling-house  then 
being,  violendy  and  against  her  will  then  and  there  feloniously  to  ravish  and 
carnally  know ;  and  that  the  said  Peter  Watkins  then  and  there  in  the  said 
dwelling-house  with  force  and  arms  feloniously  did  wound,  beat,  and  strike 
the  said  Alice  Davies,  then  being  in  the  said  dwelling-house,"  &c. 

•£.  V.  WUUamSy  for  the  prisoner. — ^I  submit  that  the  indictment  is   r^^gR 
not  sufficient.  Burglary  is  defined  to  be  a  breaking  and  entering  of  the   I- 
dwelling-house  in  the  night-time  with  intent  to  commit  a  felony  therein.  The 
indictment  ought  to  have  alleged  the  intent  to  be,  to  ravish  Alice  Davies  in 
the  said  dwelling-house,  and  not  merely,  "  then  and  there."(a) 

CoLTMAN,  J, — ^I  shall  certainly  not  stop  the  case  on  this  objection ;  and 

(a)  If  this  objection  be  valid,  it  seems  that  it  would  be  neceamry  also  to  add  the  wor^ 
1*V  Jl?*^!ll:^l?*'"  ^  addition  to  those  suggested.  See  the  case  of  Rig.  ?.  Ctirrnxk,  9  XL 
*  F.  730,  (38  E.  C.  L.  R.  aiO,}  and  ittf .  V.  .AufrviM^  ante,  p.  Wl. 
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if  the  juiy  should  acquit  the  prisoner  of  the  burglary,  I  will  take  the  opinion  of 
the  iuiy  as  to  the  assault,  though  I  much  doubt  whether  a  breaking  into  a 
dwelling-house  in  the  night-time  with  intent  to  ravish  is  a  felony  which  iii«- 
cludes  an  assault ;  and  I  will  reserve  the  points  for  the  consideration  of  the 
judges,  if  it  should  become  necessary. 

The  jury  found  the  prisoner  not  guilty  of  the  burglary,  but  guilty  of 
the  assault 


In  the  ensuing  tenn,  the  case  was  considered  h\  the  fifteen  judges,  who 
were  of  opinion  that  the  breaking  and  entering  a  dwelling-house  with  intent 
t6  commit  a  rape,  was  not  a  crime  which  induded  an  assault  The  other 
point  was  not  considered  by  their  lordships. 


♦266  •WESTERN  CIRCUIT. 


HAMPSHIRE  ASSIZES. 

{CivUSide.) 

BEFORE  BOt.   JUSTICE  OOLERIDOE. 


CASTLEMAN  v.  HICKS. 

The  plaintiff  impounded  the  cattle  of  8.  for  rent  arrear.  The  defendant  had  hefora 
claimed  the  cattle  as  his  own,  denying  the  title  of  8.  Two  days  aAer  the  distress  the 
cattle  were  missing,  and  were  foand  in  the  defendant's  barn.  The  plaintiff  brooght 
bis  action  for  poand«breach  under  the  3  W.  dc  M.  sess.  1,  c.  6,  s.  4,(a)  and  the  defendant 
pleaded  not  guilty,  with  ''by  statute"  in  the  margin  of  the  plea:— //ir/r/,  that  the  statute 
waj$  not  a  penal  enactment  under  21  Jac.  1,  c.  4,  s.  4,{6)  so  as  to  let  the  defendant  into  any 
matters  of  defence  on  the  issue  of  **Not  guilty  :**  that  the  rent  due  was  admitted,  and  the 
disirarnt  of  the  cattle  under  it,  and  their  impounding,  and  the  legal  sufliciency  of  the 
pound;  and  that  the  only  questions  for  the  jury  under  the  issue  ''Not  guilty"  were^ 
whether  the  pound  was  broken  by  any  other  than  the  cattle  themselves,  and  whether, 
if  so,  the  defendant  broke  it. 

Stmbte,  an  open  field  is  a  pound  sufficient  at  law  in  which  to  distrain  cattle  for  rent 
arrear. 

•  Pound-breach. — Declaration  that  William  Stone,  a  tenant  to  the  plain- 
tiff, was  in  arrear  of  rent,  for  which  the  plaintiff  had  seized  his  cattle,  and 
impounded  them  in  a  certain  field ;  and  that  the  defendant  broke  the  pound 
and  took  away  the  distress. 

(m)  "Upon  any  pound-breach  or  rescous  of  goods  or  chattels  distrained  for  rent,  the 
person  or  persons  grieved  thereby  shall,  in  a  special  action  on  the  case  for  the  wrong 
thereby  aastained,  recover  his  and  their  treble  damages  and  costs  of  suit  against  the  of- 
fender or  ofienders  in  any  such  rescous  or  pound-breach,  any  or  either  of  them,  or  against 
the  owners  of  the  goods  distrained,  in  case  the  same  be  afterwards  found  to  have  come 
Id  his  n.«e  or  possession. 

(6)  **  If  any  information,  suit,  or  action,  shall  be  brought  or  exhibited  against  any 
person  or  persons  for  any  offence  committed,  or  to  be  committed,  against  the  form  of  any 
penal  law,  either  by  or  on  behalf  of  the  king,  or  by  any  other,  or  on  the  behalf  of  the  king 
and  any  other,  it  shall  be  lawful  for  such  defendants  to  plead  the  general  issue,  that  they 
met  not  guilty,  or  that  they  owe  nothing,  and  to  give  huch  special  matter  in  evidence  to 
Ike  jnry  that  shall  try  the  same,  which  mailer  being  pleaded  had  been  a  good  and  sulfr* 
eient  matter  in  law  to  have  discharged  the  said  defendant  or  defendants  against  the  said 
mformalioB,  suit,  or  action;  and  the  said  matter  shall  l>e then  as  available  to  him  or  them 
10  all  intents  and  purposes  as  if  he  or  they  had  sufficiently  pleaded,  set  forth,  .^r  aUegvi 
the  same  matter  in  t>ar  or  discharge  of  sath  infonaalioii,  iiut«  or  action." 

k2 
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Plea,  Not  guilty ;  (the  plea  had  ^*  by  statute"  in  its  margin.)  (a) 
.    *The  action  was  brought  under  2  W.  &  M.  sess.  1,  c.  5,  s.  4,  to   r^om 
recover  treble  damages  and  costs  for  the  rescue  mentioned  in  the   '■ 
pleadings. 

It  was  opened  bv  Erle^  {Bidt  was  with  him,)  for  the  plaintiff— 

That  on  the  19th  of  June,  1841,  an  execution  on  a  writ  of  fi.  fa.  was 
levied  on  Stone's  effects  on  a  judgment  obtained  by  the  Messrs.  G.  and  R. 
Ledsard,  under  which  the  catde  mentioned  in  the  declaration  were  taken. 
On  me  25th  of  June,  1841,  the  defendant  senred  the  sheriff  with  notice  that 
Hie  cattle  in  question  were  his  property,  and  not  that  of  Stone. 

The  sheriff,  not  being  indemnined  by  the  attorneys  for  G.  and  R.  Led« 
gard,  then  abandoned  the  execution  which  he  had  put  in,  and  the  cattle 
were  levied  as  a  distress,  (2d  of  July,  1841,)  by  direction  of  the  plaintiff,  for 
rent  due  24th  of  June,  1841,  from  Stone  to  him.  They  were,  at  the  time 
of  the  levy,  in  a  certain  field,  and  tliere  they  were  impounded.  The  gates 
of  the  field  had  been  properly  secured  by  the  officer  who  put  in  the  execQ« 
tion,  and  were  continued  secure  by  him  who  levied  the  distress.  On  fhe 
4th  of  July,  the  cattle  were  missing  bom  the  place  in  which  they  had  hefin 
impounded ;  the  gate  of  the  field  was  open,  and  there  were  near  it  marks  of 
the  footstep  of  a  man.  The  next  momm^  the  catde  were  found  locked  up 
in  a  bam  of  the  defendant's ;  and  upon  his  being  spoken  to  of  the  diflkul^ 
in  which  he  would  probably  involve  *him^lf,  he  said  he  would  r«ogo 
bring  them  back,  but  did  not.  The  action  was  brought  for  the  sup-  *- 
posed  taking  of  the  cattle.(i) 

Crowder^  for  the  defendant,  {Bere  was  with  him) —  . 

The  plaintiff  goes  on  the  penal  clause  of  the  2  W.  &  M.  sess.  1,  c.  5,  s.  4 ; 
and  therefore  our  plea  of  not  guilty  will  open  to  us  any  evidence  in  defence 
we  may  think  fit  to  offer  to  the  juty,  according  to  the  provisions  of  21  Jac. 
1,  c.  4,  s.  4.  That  statute  includes  actions  at  the  suit  of  the  plaintiff  alone, 
as  well  as  actions  md  tarn.  One  branch  of  our  defence  will  be,  that  there 
was  a  valid  execution,  and  that  the  goods  were  in  the  custody  of  the  law, 
and,  being  so,  they  could  not  be  distrained  for  rent  due  by  Stone.  We  shall 
be  shut  out  of  that  defence,  if  the  facts  ought  to  have  been  pleaded  specially, 
^gain,  they  have  not  proved  their  case,  that  any  rent  was  due  at  all ;  and 
of  that  too  we  shall  be  eniided  to  take  advantage  if  this  be  a  penal  action. 

^Coleridge,  J. — I  do  not  think  that  this  is  a  penal  action  under  rmagg 
the  Stat,  of  James ;  and  I  think,  therefore,(c)  that  it  is  admitted  on   *• 

(a)  Rale  of  court,  T.  T.  I  Vict. 

(h)  Co.  Liu.  476, — ^**Tf  the  distresis  be  taken  of  iroods  without  cause,  the  owner  may 
recoirer;  but  if  they  be  distrained  without  a  cause,  and  impoundtdt  the  owner  cannol 
break  the  pound  and  take  them  out  because  they  are  in  the  custody  of  the  law."  So  in 
CotBteorth  v.  Bttttton^  1  Ld.  Raym.  104,  1  8alk.  347.  In  an  action  for  ponnd-breach  and 
rescuing  a  mare  which  had  been  distrained  damage  feasant,  it  was  argued  that  the  plain- 
tiflf  had  not  entitled  himself  to  maintain  the  action,  for  he  had  not  shown  any  title  to  the 
place  where  he  alleged  the  mare  was  damage  feasant;  but  the  court  said,  ''The  taking 
of  the  distress  is  but  an  inducement  to  the  action,  and  the  breach  of  the  pound  is  the  gisi 
of  the  action ;  it  u  not  necessary  to  show  the  cause  of  the  distress  so  certainly;  and  Riast. 
Bntr.  444,  and  all  the  other  precedents  in  paroo  fracto,  are  in  this  manner."  And  in  Tht 
Farrett  Navigation  Company  v.  Sfower  and  Othen,  6  M.  db  W.  569,  where  the  above  cases 
are  cited  in  argument,  it  was  said  by  Lord  Abinger,  C.  B^  in  giving  judgment,— "I  think 
the  second  count  of  the  declaration  is  sufficient  It  alleges  that  the  plaintiffs  had  seized 
a  certain  barge  and  coals  as  a  distress  for  certain  tolls  which  were  then  due,  and  had 
'inpounded  them.  Being  so  impounded  they  were  then  in  the  custody  of  the  law,  and 
tbe  defendants  had  no  right  to  break  ihe  pound  and  retake  them,  and  in  so  doing  wera 
wrong-doers.*' 

(c)  S^tenetr  iEarl)  r.  SwarnnM,  8  M.  4(  W.  154. 


W93 


1  Garrington  &  Marshmak.  ISl 


tiiese  pletdines  tbat  tbe  cattle  were  distrained  for  rent  due,  and  that  th^ 
were  impounded  in  a  good  pound,  and  that  the  pound  was  broken  ;  I  think 
this  last  matter  is  part  of  the  mducement.  The  onl^  question  raised  is, 
whether  the  defendant  did  the  act  complained  of,  that  is,  oroke  the  pound. 
You  may  show,  for  instance,  that  the  cattle  escaped  of  their  own  accord.    : 

.CrowdeTj  to  the  jury. 

Coleridge,  J.,  (in  summing  up.) — The  questions  for  you  on  this  record 
are.  First,  was  the  pound  broken  by  any  other  than  the  cattle?  and, 
secondly,  if  it  were  so,  then  was  the  defendant  the  person  who  broke  it? 
The  cattle  had  been  impounded  by  law,  and  I  think  the  pound  was  a  law- 
ful pound.  His  lordship  went  over  the  fiicts.  Lastly,  it  is  in  evidence  that 
the  defendant  promised  to  bring  back  the  cattle,  and  did  not ;  and  it  is  for 
you  to  say  whether  his  subsequent  detention  of  the  distress  showed  that  he 
Tras  the  person  who  took  it. 

Verdict  for  the  defendant 


•270]  (•CSw/  Side.) 

BEFOEE  MR.   JUSTICE  COLERIDGE. 


JELLY  V.  BRADLEY. 

Action  for  assault  Plea,  Uiat  the  plaintiff  entered  the  defendant's  close  wtthont  laavft 
and  license,  and  that  the  defendant  ordered  him  off:  bat  he  not  going,  the  defendant 
mnlliter  man  as,  dec  Replication,  de  injarift  i—Z/e^  that  ander  this  plea  it  is  not 
necessary  for  the  defendant  to  rebut  all  leave  and  license,  because  that  is  not  material 
to  the  issue,  the  defendant's  justification  being  complete,  if  he  can  sho«v  that  ha 
required  the  plaintiff  to  leave  the  close,  and  the  plaintiff  refused  to  do  so,  although  the 

{plaintiff  had,  in  fact,  entered  at  first  by  the  leave  and  license  of  the  defendant^  that 
eave  and  license  lasting  only  during  the  defendant's  pleasure. 

Action  for  assault  and  battery.  Pleas,  not  guilty,  and  a  justification  that 
the  defendant  was  possessed  of  a  close,  that  the  plaintiff  without  leave  or 
license  broke  and  entered  it,  that  the  defendant  requested  him  to  go  out, 
which  he  refused  to  do,  and  then,  that,  the  defendant  moUiter  manus,  &c.. 
Replication,  de  iniurift. 

The  defendant  had  lud  out  the  close  in  question  for  building,  and  had 
formed  several  roads  across  it:  the  roads  had  not  been  dedicated  to  the 
nublic.  On  the  day  of  the  alleged  assault,  a  fair  was  held  on  the  close,  and 
oooths  were  erected  thereon,  by  permission  of  the  defendant ;  the  plaintiff 
drove  a  wagon  across  the  close,  to  convey  coal  to  one  of  the  booths ;  the 
defendant  told  him  to  go  back,  and  on  his  refusing  to  do  so,  attempted  with 
several  of  his  men  to  turn  the  wagon  off  the  land.  This  was  resisted  by  tbe 
plaintiff,  and  a  party  of  persons  assisted  him  to  push  the  wa^n  through  the 
close :  in  the  scuffle  the  plaintiff  received  some  serious  injunes. 

Bampag^  Serjt.,  and  BarsioWj  for  the  plaintiff,  submitted  that  the  defend* 
ant,  by  allowing  his  land  to  be  used  for  the  iair,  impliedly  gave  leave  and 
license  to  all  persons  to  come  upon  the  close ;  and  as  the  plea  had  (although 
unnecessarily)  averred  that  the  plaintiff  had  broken  ana  entered,  without 
the  license  of  the  defendant,  a  material  part  of  the  plea  was  disproved. 
*5^1 1  ^^^  ^^^  BuUy  for  the  defendant,  contended,  that  if,  ^before  any 
•'  assault  was  committed,  the  plaintiff  was  required  to  leave  the  close^ 
and  refused  to  do  so,  the  justification  was  made  out. 

CoLEHiDGE,  J. — ^Notwithstanding  thf"  form  of  the  second  plea,  I  am  ol 
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'Opinion  that  it  will  be  sufficient  for  the  defendant  to  show  (in  addition  to 
the  proof  of  possession)  that  he  required  the  plaintiff  to  leave,  and  that  the 
.latter  refused  to  do  so,  for  that  wm  prove  the  material  parts  of  the  plea ; 
juid  it  is  no  objection  diat  something  else  may  not  be  proved  which  is  un- 
necessarily stated,  and  which  is  not  essential  to  a  perfect  justification. 

Verdict  for  the  defendant 


WILTS  ASSIZES-DEVIZES, 

BEFOBE  BCR.  JUSTICE  BCAULE. 


REGINA  V.  BRIDGMAN  and  Another. 

Wiiere  Ibe  trial  of  prisoners  had  been  saccessiv^ely  postponed  for  two  assizes,  in  conse- 
quence of  the  absence  of  a  material  witness,  and  the  affidarit,  on  which  application 
was  made  for  further  postponement,  stated,  that  the  witness  in  question  was  believed 
to  have  gone  to  India  as  a  soldier,  so  that  there  was  not  any  prospect  of  his  sooa 
retarn,  the  judge  ordered  the  recognisances  of  the  prosecutor  to  be  discharged,  and 
discharged  the  prisoners  without  compelling  them  to  enter  into  any  recognisances  for 
their  future  appearance. 

Worthy  Bridgman  an'l  Charles  Bridgman  were  arrai^ed,  the  one  as 
principal  and  the  other  a^  accessory,  in  a  murder  committed  in  Januaiy, 
1840.  A  true  bill  had  been  found  against  them  at  the  summer  assizes  tor 
4ie  county  of  Wilts  in  1840,  and  the  trial  had  been  postponed  to  the  spring 
of  the  year  1841,  in  consequence  of  the  absence  of  a  material  witness,  and, 
for  the  same  cause,  to  the  present  assizes,  and 

^Merewelher  now  applied,  on  behalf  of  the  crown,  that  the  pri-  r«mo 
toners  might  be  discharged  on  their  own  recognisances.  ^ 

'  The  affidavits  on  which  this  application  was  made  alleged  the  two  post- 
ponements as  above  mentioned,  and  the  cause  of  them;  that  the  absent 
evidence  was  material  to  the  conduct  of  the  case ;  that  all  due  diligence  had 
t>een  used  to  find  the  witness,  but  without  success ;  and  that  the  constable 
<who  was  employed  to  apprehend  him  had  heard  and  believed  that  he  had 
-embarked  for  India  as  a  soldier. 

Cockbum^  for  the  prisoners. — These  prisoners  have  a  right  to  be  tried 
upon  the  indictment  and  inquisition  against  them,  and  I  believe  there  is  no 
precedent  for  postponing  a  trial  by  reason  of  the  abst  jce  of  a  material  wit- 
ness, when  there  is  not  any  prospect  that  the  witness  will  return  widiin  the 
jurisdiction  of  the  court  at  which  the  prisoners  are  to  be  tried.  Suppose 
mat  these  persons  should  hereafter  wish  to  go  to  a  foreign  countiv  for  any 
length  of  time,  it  would  not  be  fair  that  they  should  be  preventeu,  as  they 
would  be,  from  doing  so,  by  underlying  their  recognisances. 

Maule,  J. — I  think  the  proper  course  will  be  to  discharge  the  recogni- 
sances of  the  prosecutor,  and  to  discharge  the  prisoners,  and  then  they  wiQ 
be  liable  to  be  taken  hereafter,  if  such  course  should  be  deemed  proper. 

Prisoners  discharged. 
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BEFOBE  MB.  JUSTICE  MAULB. 


CLUTTERBUCK  v.  COFFIN. 

The  defendant,  the  captain  of  one  of  her  majesty's  ships,  offered  to  give  the  plaintilT 
wages  beyond  the  nsnal  pay  from  the  government,  if  he  would  come  on  board  his  ship 
as  captain's  cook.  The  plaintiff  agreed  accordingly,  and  was  by  that  designation 
(captain's  cook)  entered  in  the  ship's  books.  The  agreement  was  made  before  ha 
joined  the  service,  and  when  he  was  free  to  accept  the  proposal  of  the  captain  or  to 
reject  it  In  an  action  afterwards  brought  by  him  against  the  captain  for  wages,  the 
defendant  not  having  pleaded  the  illegality  of  the  contract,  it  was  held,  1st,  that  the 
court  must  look  npcn  the  contract  as  legal ;  and,  2dly,  that  being  made  when  each 
party  was  sui  juris,  there  was  no  inconsistency  in  the  plaintiff's  bargaining  to  receive 
the  private  pay  of  the  defendant  for  filling  an  office  in  respect  of  which  he  was  also 
paid  by  the  government. 

Declaration  on  promises  for  the  price  of  work  done.  Pleas :  non  as- 
smnpsit  and  payment  in  satisiaction.  The  particulars  were  for  41/.  for 
wages  due  to  the  plaintiflf  from  December,  loS?,  to  May,  1841 — forty-one 
months.  The  derendant  was  a  captain  in  the  navy,  and  in  command  of 
H.  M.  brig  Trinculo  during  the  time  laid  in  the  declaration.  At  the  com* 
mencement  of  that  period,  he  engaged  the  plaintiff  as  captain's  cook,  at 
wages  of  12/.  a  year.  The  plaintitT  was  then  cook  on  board  the  Liverpool 
steamer,  which  was  at  that  time  in  company  with  the  Trinculo  at  Cadiz  ^; 
the  first  lieutenant  of  the  Trinculo  came  on  board,  and  engaged  him,  on 
behalf  of  the  captain,  to  act  as  captain's  cook  {it  certain  wages  beyond  his 
pay  as  able  seaman.  The  plaintiit,  on  these  terms,  went  on  board  the  de** 
iendant's  ship,  and  was  rated  on  the  books  as  captain's  cook.  On  one 
occasion,  in  July,  1838,  the  captain  sent  some  fish  on  board,  and  ordered 
It  to  be  stewed  jfor  his  dinner.  The  plaintiff  put  the  fish  into  the  oven 
mstead ;  for  this  he  was  punished,  and  the  minute  of  the  punishment,  as 
appeared  from  the  account  of  the  Serjeant  of  marines,  was  as  follows:—^ 
''July  8.  Captain's  complaint:  neglect  of  duty,  in  cooking  a  fish  in  the 
oven  instead  of  stewing  of  it.     Thirty-six  lashes  on  the  9th." 

But  the  warrant  produced  by  the  clerk  to  the  admiralty  ran  as  follows  :— 

•^41    "  Warrant,  9th  July,  1838 :  Whereas  ♦George  Clutterbuck  has  been 

•'   guilty  of  repeated  neglect  of  duty,  and  this  being  the  fourth  time  I 

have  had  occasion  to  find  fault  with  him,  I  therefore  adjudge,  &c.   9th  July : 

Punished  Clutterbuck  for  neglect  of  duty."    Nothing  was  said  of  fish. 

The  plaintiff,  on  the  next  day,  asked  for  his  discharge,  which  was  refused^ 
and  he  was  kept  at  his  former  duty  till  the  ship  was  paid  off  in  May,  1841L 
and  it  was  proved  that,  on  that  occasion,  the  captain  said  to  the  plaintiflf, 
'^  I  am  going  to  pay  you  up  to  the  time  that  I  punished  you,  but  I  shall  pay 
you  nothing  afler  that."  The  plaintiff  said,  "  It  is  very  hard,  there  is  above 
80/.  due  to  me." 

Crowder  and  Taprelt  for  the  defendant. — ^The  plaintiff  must  be  nonsuited. 
This  action  is  brought  for  wages  alleged  to  be  due,  in  a  private  capacity, 
from  the  captain  of  one  of  her  majesty's  ships  to  the  plaintiff,  in  respect  of 
work  done  for  which  he  was  at  that  time  receiving  wages  from  the  govern^ 
mcnt.    They  cited  Carter  v.  Hak,  2  Stark.  361,  (3  E.  C.  L.  R.  382 ;)(«) 

(«)  It  was  there  held  hy  horA  Ellenhorongh,  C.  J.,  that  a  purser's  steward,  on  hoari 
one  of  his  majesty's  ships,  cannot  recover  wacres  from  the  purser  upon  an  tmp/<ed  eoMf 
tract,  for  his  services  as  such  steward  on  board  the  ship. 
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Hams  y.  Watson^  Peake,  73 ;  Elmorth^  Executor ^  y.  Woolmore  and  another^ 
6  Esp.  84.(a) 

*Maule,  J. — ^There  may  be  something  in  your  argument,  and  you   r^Mic 
liaye  leave  to  move,  if  you  do  not  call  witnesses  to  vary  the  facts,   ^ 
though  I  must  say  I  think  Elsworth  v.  Woolmore  distinguishable  from  this 
case,  and  Carter  v.  Hak  still  more  so. 

Crowderj  to  the  jury,  contended  that  the  plaintiff  was  discharged  from 
being  captain's  cook  in  July,  1838,  and  that  the  captain  had  a  right  to  dis- 
charge him  from  that  private  office. 

Maule,  J.,  (in  summing  up^  said, — I  do  not  see  any  evidence  of  dismissal,, 
by  the  captain,  of  the  plaintiff  from  his  office  of  captain's  cook  subsequendy 
to  the  flogging  in  July,  1838. 

Venlict  for  the  plaintiff*,  and  the  jury  found  that  he  was  a  captain's 
cook  till  the  ship  was  paid  ofi'm  May,  1841. 

^Afterwards,  in  Michaelmas  term,  1841,  Sir  Thomas  Wilder  Sent.,  r^^o 
fi)r  the  defendant,  obtained  a  rule  nbi  to  set  aside  the  verdict.  He  ^ 
insisted  on  the  illegality  of  the  contract,  and  that  it  was  against  the  public 
convenience  that  a  person  holding  a  situation  (as  this  of  captain's  cook) 
under  the  admiralty,  should  be  entitled  to  claim  private  remuneration  for 
doing  that  duty  foi  which  he  was  paid  by  the  government 

On  motion  to  make  the  rule  absolute, 

Bompas,  Serjt,  was  heard  for  the  plaintiff  in  showing  cause  against  die 
rule,  and 

C/iannelly  Serjt.,  for  tLe  defendant,  in  support  of  it.  On  the  authority  of 
Martin  v.  Smith,  4  Bing.  N.  C.  436,  (33  £.  C.  L.  R.  402,)  (i)  he  relm- 
qubhed  the  objection  to  the  illegality  of  the  contract,  as  that  bad  not  been 
qiecially  pleaded.    For  the  substance  of  the  contract,  it  was  said  by 

It  did  not  appear  in  that  ca»e,  that  any  specific  contract  had  ever  been  entered  into 
between  the  plaintiff  and  the  defendant,  and  Lord  Ellenborough  notices  tht»  circum stance 
in  his  judgment,  and  aUo  the  fact  that  the  purser  had  no  fund  allowed  him  out  uf  which 
those,  for  which  such  services  as  remuneration  was  claimed,  were  to  be  paid  for  withaL 

(a)  The  action  was  brons^ht  to  recover  fpratuity  fHtf^f^  (<>  which  the  intestate  was  stated 
to  have  been  entitled  as  sailraaker  on  board  the  **  Gardener^  East  India  ship,  of  which  the 
defendant**  were  owners.  The  deceased  had  si^ed  articles.  He  was  described  in  them 
as  **  sailmaker."  The  plaintiff  proposed  to  prove,  that  the  sum  of  3/.  per  month  claimed 
hy  him  watt,  by  the  settled  usage  of  the  East  India  Company's  ships,  allowed  toa  certaia 
description  of  persons  sailing  on  board  the  ships  of  the  East  India  Company,  such  as 
the  boatswain,  painter,  and  sailmaker.  That, exclusive  of  this  general  custom  and  usage, 
Wonlmore.  the  defendant,  who  was  ship's  husband,  had  promised  to  pay  the  deceased 
that  snro  of  money.  It  was  admitted,  that  the  wages  of  22. 10<.  per  month  inserted  in  the 
articles  had  been  paid. 

Lord  Alvanley.  C.  J.,  said  th<.  plaintiff  must  be  nonsuited.  It  would  be  a  fraud  on  the 
rest  of  the  crew,  if  the  owners  were  permitted  by  a  separate  contract  to  give  more  wages 
to  one  than  to  another:  he  was  of  opinion  that  there  could  not  be  two  legal  contracts; 
that  the  only  one  allowable  was  that  entered  into  by  the  articles  and  signed  by  the 
deceased. 

N.  B. — In  the  report  of  this  case  it  does  not  appear  at  what  time  the  contract  was 
made  between  the  deceased  and  Woolmore;  whether  before  signing  the  articles,  or  after, 
or  at  the  same  time  as  the  signing. 

(b)  There  the  action  was  in  assumpsit  for  money  had  and  received.  The  facts  wera 
that  the  defend'int  took  a  share  of  50/.  in  a  wager  made  by  O.  on  an  illegal  horse-racei 
end  disposed  of  his  intere>t  in  SO/,  out  of  the  50/.  to  the  plaintiff.  The  defendant  having 
received  the  60/.  from  O*.  who  won  the  wager,  refused  to  pay  the  30/.  to  the  plaintiff,  who 
thereupon  sned  him  for  that  amount  in  an  action  for  money  bad  and  received: — Hdd, 
that  the  defendant  could  not  under  the  general  issue  set  up  the  illegality  of  the  wager  at 
ea  answer  to  the  action. 

See  also  Reg.  Gen.  H.  T.  4  WilL  4,  rr.  1,  a. 
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TnmAL,  L.  C.  J. — As  we  must  consider  the  contract  legal,  the  question  is, 
Was  there  any  consideration  for  it,  and  was  there  any  service  pertbrmed 
under  it  ?  At  the  time  the  contract  was  made,  the  plaintiff  was  not  em« 
ployed  in  the  queen's  service.  On  the  application  of  the  defendant,  he 
entered  into  an  express  engagement,  and  at  a  time  when  he  was  free  to  con 
tracL  There  was  an  express  contract,  a  good  consideration,  and  a  valuable 
aervice.  The  rule  for  a  nonsuit  must  be  discharged.  So  also 
^52771  *CoLTMAN,  J. — The  contract  was,  that,  in  case  the  plaintiff  entered 
-'  into  the  queen's  service  as  captain's  cook,  the  defendant  would  pay 
him  something  additional  to  his  ordinary  wages.  As  we  cannot  look  at  the 
illegali^  of  this  transaction  under  the  pleadings,  there  is  no  objection  to  the 
jury's  verdict. 

Maule,  J.,  ssdd,  with  respect  to  the  form  of  pleading  in  this  case, — I  think 
ihe  plaintiff  may  truly  be  said  to  have  done  work  for  the  defendant ;  but  if 
the  declaration  ou^t  to  have  been  framed  otherwise,  an  amendment  would 
hare  been  made  at  the  trial  under  the  new  rules,  had  the  objection  been 
taken  then,  which  it  is  too  late  to  take  now.  Then,  for  the  substance  of 
the  matter  in  issue,  the  plaintiff  enters  into  a  contract  with  the  defendant  flt 
a  time  when  each  was  sui  juiis,  quite  free  to  contract.  Had  the  plaintiff 
actually  been  in  the  queen's  service  at  the  time,  the  question  raised  would 
have  been  different.  So  a  man  may  enter  into  a  contract  with  a  woman 
while  they  are  unmarried ;  but,  if  they  should  mariT)  they  cannot  afterwards 
contract.    And  the  verdict  w«s  thereupon  held  to  be  good. 


BEFOBE  MB.,  JUSTICE  MAULE. 


BATTERSBY  v.  LAWRENCE  and  Others,  Executore  of  J.  PESMAN. 

The  plaintiff  practised  as  physician  and  surgeon.  On  a  case  occarrins:  in  which  the 
adv^icc  of  a  physician  was  considered  necessary  as  well  as  the  aid  of  a  sargeon,  he 
was  called  in.  It  appeared  in  evidence  that  he  had  performed  for  his  patient  soma 
services  which  usually  are  in  the  province  of  a  surgeon.  The  plaintiff  sent  his  bill  to 
the  executors  of  his  patient: — HeM,  that  if  the  jury  considered  that  the  plaintiff  had 
done  any  work  as  surgeon,  they  should  find  a  verdict  for  him  to  the  amount  of  tba 
value  of  that  service. 

« 

Action  for  labour  and  attendance  on  the  deceased  by  the  plaintiff  as  a 
surgeon  and  apothecary,  for  performing  surgical  operations  upon  him,  and 
for  medicines.  Pleas,  except  as  to  10/.,  non  assumpsit;  and  as  to  the  10/., 
payment. 

•2781  *'^^  malady  under  which  the  deceased  laboured  was  dropsy ; 
^  and  the  plaintin*  claimed  46/.  for  his  services  and  attendance  upon 
his  patient.  The  plaintiff  was  a  physician,  and  had  also  a  certificate  of 
surgeon  from  the  Royal  College,  and  had  practised  in  both  capacities  in  the 
.town  of  Torquay. 

One  witness,  J.  Tanner,  a  surgeon,  stated  that  he  alone,  at  first,  attended 
the  deceased,  but  the  disorder  increasing,  he  recommended  that  further  advice 
should  be  taken,  and  since  he  considered  the  case  to  be  of  such  a  nature  as 
to  require  the  attention  of  a  physician,  as  well  as  that  of  a  surgeon,  he  men 
tioned  the  name  of  Dr.  Battersby,  the  plaintiff.     The  usual  fee  which  the 

Idaintiff  received  was  a  guinea  for  two  visits ;  but  he  gave  three  attendances 
or  a  guinea,  if  his  services  were  demanded  for  any  prolonged  time.    The. 
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operations  reqaifed  upon  the  patient  were  said  to  be  puncturation,  scarifica- 
tK>n,  bandaging,  and  friction ;  they  were  operations  specifically  within  the 
province  of  a  surgeon's  practice,  and  the  plaintiff  had  sometimes  peifonned 
them  with  his  own  hand. 

Crowder  and  BuUj  for  the  defendants. — ^According  to  the  case  of  £^pf> 
etnnbe  y.  Holmes^  2  Camp.  441,  the  plaintiff  would  be  out  of  court  altogether^ 
because  he  is  a  physician  as  well  as  a  surgeon ;  but  the  difierence  between 
that  case  and  the  case  in  chief  is,  that  here  they  attempt  to  engraft  some 
surgical  operations  upon  the  attendance  as  a  physician.  We  admit  that 
flome  work  has  been  done  by  the  plaintiff  in  the  former  character,  but  for 
that  the  executors  of  the  deceased  have  already  paid  10/.  into  court.  There 
is  no  pretence  for  any  claim  for  services  as  an  apothecary:  the  plaintiff  has 
not  proved  that  he  had  practised  as  an  apothecary  before  the  year  1815 ; 
nor,  if  his  practice  commenced  since  that  period,  has  he  produced  the  proper 
certificate,  Mison  v.  iby^on,  4  Bing.  619,  3  C.  &  P.  240,  (14  £.  C.  L. 
R.  289.) 

*Maule,  J.,  (in  summing  up.) — This  action  is  for  work  and  labour  r#Mo 
as  a  surgeon  and  apothecary,  and  for  surgical  operations.  The  *- 
defendants  deny  that  any  thing  is  due  for  such  services  done  for  their  tes- 
tator, or  at  any  rate  they  say,  that  not  more  than  10/.  is  due.  Your  .verdict 
will  be  for  the  plaintiff  if  you  believe  he  has  done  any  work  for  the  deceased 
as  surgeon  to  the  amount  of  more  than  10/. ;  but  for  the  defendants,  if  what 
was  done  in  that  capacity  was  not  of  more  value  than  10/.,  or  if  what  the 
plaintiff  did  was  not  done  as  a  surgeon ;  for  the  law  is,  that  a  physician  can- 
not maintain  any  action  for  his  fees.  But  the  plaintiff  claims  to  recover  for 
bis  services  as  a  surgeon.  If,  therefore,  his  attendances  have  been  as  a  phy- 
sician, he  cannot  recover;  independently  of  any  rule  of  law  respecting 
physicians.  It  is  said  that  the  case  was  a  surgical  case,  but  not  so  alto- 
gedier,  and  the  patient  is  attended  by  a  person  who  is  both  a  physician  and 
a  surgeon.  It  is  possible,  that  if  such  a  person  afford  attendances  only 
as  a  surgeon,  yet  that  he  cannot  recover  at  all  in  consequence  of  his  double 
capacity ;  if  the  law  be  so,  and  if  you  should  find  a  verdict  for  the  plaintiff, 
the  defendants  eight  to  have  leave  to  move  to  enter  a  verdict  the  other 

Verdict  for  the  plaintiff. 

Afterwards,  in  Michaelmas  Term,  Crowder  moved  to  enter  a  nonsuit,  or 
Tor  a  new  trial,  and  the  rule  was  refused. 


BEFORE  MR.   JUSTICE   COLERIDGE.  [*280 


ALFORD  V.  VICKERY. 

'Four  trnstees  were  joint  landlords  of  a  house  nnder  a  deed  of  trust;  and  notice  to  quit 
was  served  upon  the  tenant,  but  sis^ned  by  three  of  them  only : — flW</,  that  the  notice 
va^  snflicient  to  pat  an  end  to  the  connexion  between  all  the  parties  as  landlord  and 
tenant. 
Notice  to  quit  was  g^iven,  and  it  expired  at  Lady-day,  1840:  the  tenant  held  on  till  Ladj* 
day,  1841,  bnt  since  the  former  period  there  had  been  no  payment  of  rent,  nor  any 
other  overt  act  lo  show  that  a  n'^w  tenancv  was  created.    The  landlord  di**! rained  for 

<     rent  due  at  Lady-dav,  1841  :^HeM,  that  the  distress  was  not  justifiable.   The  landlord 

•     pa^k^  to  have  sued  for  use  and  occupation* 
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m  ttotice  to  quit  is  sofficientlf  served  opoa  a  tenant,  if  it  cam  lie  shown  &at  it  came  to 
nis  hands  before  the  six  munihs  previous  to  the  expiration  of  his  year  of  holding, 
though  the  notice  had  been  served  only  by  having  been  put  under  the  door  of  the 
tenant's  house. 

Trespass. — ^For  breaking  and  entering  the  plamtilT's  house,  and  seizing 
his  goods.  Plea,  that  one  James  Baker  held  and  enjoyed  the  premises  as 
tenant  to  the  defendant  and  three  others,  namely,  the  Hon.  Newton  Fellowes, 
Mr.  Northcote,  and  Mr.  Reed,  at  the  yearly  rent  of  five  guineas,  and  th^ 
the  defendant  entered  and  distrained  for  a  year's  rent  in  arrear  at  Lady-day, 
1841.     Replication,  non  tenuit 

lliere  was  a  new  assignment  of  trespasses  on  other  occasions,  and  to  them 
a  similar  plea  was  pleaded,  justifying  an  entry  to  distrain  for  a  year's  rent 
due  at  Lady-day,  1840.     Replication,  non  tenuit 

The  defendant,  with  the  others  mentioned  in  the  plea,  were  co-trustees 
of  a  charity  estate  belonging  to  the  parish  of  Chawleigh,  in  Devon.  Under 
the  provisions  of  their  trust,  they  appointed  the  plaintiff,  in  1815,  to  be 
schoolmaster  of  the  parish,  and  K)r  many  years  he  occupied  the  house  in 
question  (which  belonged  to  the  trustees,  and  the  yearly  rent  of  which  they 
assumed  to  be  five  guineas)  as  part  of  his  emoluments.  He  afterwards 
quitted  the  house,  stifi  continuing  schoolmaster.  It  was  then  let  at  a  public 
survey,  at  which  both  the  plaintiff  and  defendant  were  present.  James 
Baker  became  the  tenant,  and  the  rent  was  received  by  the  defendant,  and 
accounted  for  by  him  to  the  plaintiff  up  to  the  year  1838,  when  Baker 
refused  any  longer  to  pay  rent  to  the  defendant,  alleging  that  the  plaintiff 
was  his  landlord. 

^2811  *^^^  question  of  fact  was,  whether  Baker  were  tenant  to  the 
-'  plaintiff  or  to  the  persons  mentioned  in  the  plea. 
The  defendant  distrained  on  Baker  for  the  year's  rent  due  at  Lady-day, 
1840 ;  and,  six  months  before  that  time,  the  notice  to  quit,  dated  7th  Sep« 
tember,  1839,  was  put  under  the  door  of  the  house.  Baker's  wife  proved 
that  the  notice  was  received  by  her  husband,  and  taken  to  his  attorney  before 
the  29th  of  September,  1839.  It  was  also  proved  that  Baker  quitted  pos- 
session on  the  25th  March,  1840,  but  he  gave  up  the  key  to  the  plaintiff, 
not  to  the  defendant. 

The  notice  to  quit  rec|uired  Baker  to  give  up  the  house  rented  by  him  of 
the  four  persons  named  m  the  plea,  on  the  25th  of  March  then  next  follow- 
ing.    It  was  signed  by  the  defendant,  Mr,  Fellowes,  and  Mr.  Reed,  but  not 
by  Mr.  Northcote.     The  defendants  began ;  and  at  the  end  of  their  case, 
Erie  and  Butty  for  the  plaintiff,  submitted,  among  other  things,  that  the 

Claintiff  was  at  all  events  entitled  to  recover;  for  Baker,  supposing  him  to 
ave  been  tenant  to  the  four  trustees  up  to  Lady-day,  1840,  had  ceased  to 
be  so  on  the  expiration  of  the  notice  to  quit,  and  by  that  notice  the  tenancy 
was  put  to  end  on  that  day.  After  that,  had  Baker  remained  in  possession 
as  he  did,  the  landlords  might  have  sued  him  for  use  and  occupation,  but 
they  could  not  distrain  for  rent,  there  being  no  proof  of  any  subsequent  pay- 
BDcnt  of  rent,  or  any  facts  from  which  a  new  tenancy  at  the  old  rent  could  be 
presumed.  They  cited  Jermer  v.  Ckf^y  1 M.  &  R.  213 ;  Doe  dem.  Aslin  v. 
aammersett,  1  B.  &  Adol.  135,  (20  E.  C.  L.  R.  361.) 

Bere  and  BawBy  for  the  defendant. — The  notice  to  quit  did  not  determine 

*2821   ^^  tenancy,  for  it  Mras  not  signed  by  aU  *the  landlords,  nor  was  it 

^   served  so  as  to  make  it  binding  on  either  side.     And  the  fkct  that  the 

landlords  distrained  for  a  year's  rent  due  at  Lady-day,  1841,  is  evidence  of 

Uieir  having  waived  the  notice,  even  if  the  notice  were  sufficient 

0 
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'  Erk  and  Butt,  for  the  plaintiff. — ^The  case  of  Doe  d.  ^sUn  v,  SummeneU 
decides  expressly  that  a  notice  to  quit  by  one  of  several  joint-tenants  deter- 
mines the  tenancy  as  to  all,  and  the  plaintiff  recovered  diere  in  the  action 
upon  a  Joint  demise  by  them  all.(a) 

Again,  if  the  notice  to  quit  determined  the  tenancy  as  *to  three  only   r«oM 
of  the  landlords,  as  the  defendant  says,  and  not  as  to  all,  then  the   ^ 
issue  upon  non  tenuit  is  disproved,  as  in  PhilpoU  v.  Dobbinsouy  3  M.  &  P. 
320,  6  Bing.  104,  (19  E.  C.  L.  R,  18,)  S.  C.(4) 

Then,  as  to  the  service.  The  notice  came  to  the  hands  of  the  tenant 
before  Michaelmas,  1839,  and  was  acted  upon  by  him,  and  the  landlords 
cannot  now  say  that  the  service  was  defective. 

Lastly,  the  landlords  could  not  waive  their  notice,  at  their  own  option  ; 
and  there  is  no  evidence  of  any  new  tenancy  after  Lady-day,  1840. 

Bere  and  Bowe^  for  the  defendant,  submitted  that  there  was  evidence  for 
the  jury  of  a  new  tenancy,  and  also  that,  upon  such  service  as  that  which 
had  been  proved,  the  landlords  could  not  have  supported  ejectment.  The 
service,  therefore,  was  not  sufficient. 

CoLEAiDGE,  J. — I  am  of  opinion  that  the  notice  to  quit  put  an  end  to  the 
tenancy  as  to  all  the  joint  lessors ;  and  that,  consequently,  the  relation  of 
landlord  and  tenant,  on  the  terms  stated  in  this  plea,  did  not  exi^  betweoi 
the  four  trustees  and  Baker  after  Lady-day,  1840.  The  distress,  therefore, 
for  a  year's  rent  due  at  Lady-day,  18 il,  was  not  justifiable.  I  am  also  of 
opinion  that  the  notice  to  quit  was  sufficiently  served.  It  came  to  the  hands 
of  Baker  before  Michaelmas-day,  1839,  and  he  acted  upon  it  by  quitting 
at  Lady-day,  1840.  It  is  equally  clear  that  there  is  nothing  which  can  go 
to  the  jury  to  show  that  a  new  tenancy  was  created  for  the  year  ending  at 
Lady-day,  1841.  As  to  the  action,  therefore,  I  think  the  plaintiff  is  entitled 
to  recover.  The  issue  upon  the  plea  to  the  new  assignment  will  depend 
upon  the  question  whether  the  *jury  think  that  Baker,  up  to  Lady-  r^oaj 
day,  1840,  was  tcLant  to  the  trustees  of  this  charity,  or  to  the  ^ 
plaintiff.  Verdict  for  the  plaintiff  generally. 

(a)  The  following  is  a  part  of  the  jadgment  of  the  court,  as  delivered  by  Lord  Tenter^ 
den,  C  J.,  in  the  case  of  Dot  </.  Jslin  y.  Summersett : — ^**  Where  joint-tenants  join  in  a 
lease,  each  demises  his  own  share,  Co.  Lilt.  186  a,  and  each  may  put  an  end  to  that 
demise,  as  far  as  it  operates  npon  his  own  share,  whether  his  companions  will  join  with 
him  in  putting  an  end  to  the  whole  lease  or  not,  (Doe,  kstee  of  Whayman,  y.  ChnpUm, 
8  Taunt.  120 :)  so  that  upon  the  notice  to  quit  in  this  case,  no  doubt  a  third  might  hare 
been  recovered,  had  there  been  a  separate  demise.  But,  though  upon  a  joint  lease  by 
joint-tenants,  each  demises  his  own  share,  this  is  not  the  only  operation  of  such  a  lease. 
Joint-tenants  are  seised  no.t  only  of  their  respective  shares,  per  my,  but  also  of  the 
entirety,  per  tout ;  Lilt.  s.  388.  "f  he  rent  reserved  will  enure  jointly  to  all  the  lesson  ; 
Co.  Litt.  47  a,  192  a,  214  a;  and  if  any  of  them  die,  the  lessee  shall  hold  the  whole  as 
tenant  to  the  survivors.  Upon  a  joint  demise  by  joint-tenants  upon  a  tena/icy  from  year 
to  year,  the  true  character  of  the  tenancy  is  this,  not  that  the  tenant  holds  of  each  the 
•hare  of  each,  so  long  as  he  and  each  shall  please,  but  that  he  holds  the  whole  of  all  to 
long  as  he  and  all  shall  please;  and  as  soon  as  any  one  of  the  joint-tenants  giye  a  notice 
to  quit,  he  effectually  puts  an  end  to  that  tenancy;  the  tenant  has  a  right  upon  such  a 
notice  to  give  up  the  whoU,  and  unless  he  comes  to  a  new  arrangement  with  the  other 
joint-tenants  as  to  tteir  shares,  he  is  compellable  to  do  so.  The  hardship  npon  the 
.  tenant,  if  he  were  not  entitled  to  treat  a  notice  from  one  as  putting  an  end  to  the  tenancy 
aa  to  the  whole,  is  obvious ;  for  however  willing  a  man  might  be  to  be  the  sole  tenant 
of  an  estate,  it  is  not  very  likely  he  should  be  willing  to  hold  undivided  shares  of  it;  and 
if  upon  such  a  notice  the  tenant  is  entitled  to  treat  it  as  putting  an  end  to  the  tenancy  aa 
io  the  whole,  the  other  joint-tenants  must  have  the  same  right  It  cannot  be  optional  on 
Qoe  side  and  on  one  side  only." 

(6)  Where  the  defendant  avowed  for  an  entire  rent  of  1702.,  and  it  appeared  that  ha 
liad  only  two-thirds  of  that  rent  as  tenant  in  common  of  the  reversion  with  another  not 
rained  in  the  avowry,  it  was  held  a  variance  on  mm  tmmU 
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{Crown  Side.) 

BEFORE  MR.  JUSTICE  ERSKINE. 


REGINA  V.  PITTS. 

If  a  person,  being  attacked,  should,  from  an  apprehension  of  immediate  violence, 
apprehension  which  must  be  well  jprounded  and  justified  by  the  circumstances,  throw 
himself  for  escape  into  a  river,  and  be  drowned,  the  person  attacking  him  is  guilly 
of  murder. 

Murder. — ^The  indictment  charged  the  prisoner  in  one  count  with  having 
caused  the  death  of  the  deceased  by  beating  and  wounding ;  in  another  by 
drowning :  in  other  counts,  the  death  was  alleged  to  have  been  occasioned 
by  the  deceased  in  slipping  and  falling  into  the  water,  in  endeavouring  to 
escape  from  an  assault  made  with  intent  to  commit  murder,  and  from  ao 
assault  made  with  intent  to  commit  robbery. 

The  body  of  the  deceased  was  found  in  the  river  at  Exeter,  and  it  bore 
marks  of  violence,  but  not  of  violence  sufficient  to  occasion  the  death,  which 
appeared  from  the  symptoms  to  have  been  produced  by  drowning.  There 
were  marks  of  a  struggle  on  the  ground,  and  the  stick  and  gloves  of  the 
deceased  were  discovered  at  no  great  distance  on  the  banks  of  the  river,  but 
in  a  place  from  which  it  was  impossible  that  the  body  could  have  floated  to  the 
spot  where  it  was  found.  The  decease<l  had  been  drinking  with  the  prisoner 
«oq;^-|  And  another  person  on  the  previous  ^evening,  and  had  been  seen,  at 
-I  a  late  hour,  followed  by  both  in  a  suspicious  manner  towards  his  own 
house.  When  the  prisoner  was  apprehended,  the  deceased's  watch  ma 
found  upon  him,  and  there  were  marks  of  blood  on  his  coat.  The  other 
person  implicated  in  the  transaction  was  admitted  queen's  evidence,  and 
deposed  to  the  fact,  that  they  two  had  inveigled  the  deceased  to  the  water's 
edge  ;  that  the  prisoner  endeavoured  to  rob  him  ;  that  a  scuffle  took  place, 
and  that  the  prisoner  afterwards  told  him  that  he  had  pushed  the  deceased 
into  the  water. 

Erskine,  J.,  (in  summing  up.)— A  man  may  throw  himself  into  a  river 
under  such  circumstances  as  render  it  not  a  voluntary  act ;  by  reason  of 
force,  applied  either  to  the  body  or  the  mind.  It  becomes  then  the  guilty 
act  of  htm  who  compelled  the  deceased  to  take  the  step.  But  the  appro* 
hension  must  be  of  immediate  violence,  and  well  grounded,  from  the  ciiw 
cumstances  by  which  the  deceased  was  surrounded  ;  not  that  you  must  be 
satisfied  that  there  was  no  other  way  of  escape,  but  that  it  was  such  a  step 
as  a  reasonable  man  might  take.  Here,  all  the  circumstances  show  that) 
even  if  the  deceased  did  throw  himself  into  the  river,  it  must  have  been 
from  circumstances  arising  out  of  a  scuffle  with  the  prisoner  or  some  other 
person,  or  from  apprehension  of  further  violence. 

The  prisoner  was  acquitted,  but  pleaded  guilty  to  an  indictment  for  tbi 
tobbery  of  the  watch. 


*286]  ^BEFORE  MR.  JUSTICE  COLERIDGB* 

80UTHG0M6E  o,  MERRIMAN  and  Others   Directors  of  a  Life  Insor 

ance  Society. 

Ib  ai:  action  to  recover  the  amount  of  a  policy  upon  a  life  insurance,  where  the  mlea 
of  the  society  stipulate  that  the  insured  shall  be  of  sober  and  temperate  habits,  it  la 
coffictent,  upon  a  plea  denying  the  sober  and  temperate  habits  of  the  insured,  for  ih$     jf^ 
dciendants  to  show  that  his  habits  were  intemperate ;  and  it  is  no  answer  to  this  ylffi 
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that  the  plaintiff  prove  the  intemperaoce  not  to  have  been  to  soch  a  degree  as  to  in 
jure  the  health  of  the  insured,  or  to  shorten  his  life. 

The  declaration  was  on  a  policy  of  insurance  upcm  the  life  of  Peter  Stone- 
man,  made  hy  the  plaintifl"  at  the  office  of  the  defendants,  for  400/.,  dated 
2d  of  October,  1839 ;  it  set  out  also  the  declaration  made  by  the  plaintilf  as  to 
his  interest  in  the  life,  and  as  to  the  health  and  sober  and  temperate  habits  of 
the  assured,  the  liability  of  the  company,  and  the  death  of  Peter  Stoneman. 

Plea,  that  the  declaration  made  by  the  plaintiff  was  not  true  as  to  the 
sober  and  temperate  habits  of  Peter  Stoneman,  but  that  he  was  of  intem- 
perate and  drunken  habits,  and  so  the  policy  was  void. 

For  the  plaintifT,  it  was  shown  that  Stoneman  was  a  man  of  strong  con- 
stitution ;  though  it  was  admi\ed  that  he  was  not  a  man  who  was  never 
intemperate,  but  that  he  would  sometimes  spend  a  day  or  two  at  once  at  the 
Somerset  Arms,  where  he  would  drink  five  or  six  pints  of  ale  in  the  course 
of  the  day,  but  that  he  was  not  systematically  intemperate ;  that  he  nevet 
took  enough  to  hurt  him ;  that  he  had  not  the  appearance  of  a  man  affected 
b^  the  habitual  use  of  liquor ;  and  a  medical  witness  said  that  Stoneman 
died  of  inflammation  in  the  lun^s,  which  inflammation  was  totally  uncon 
nected  with  intemperance  or  habits  of  drunkenness. 

BompaSy  Serjt.,  for  defendants. — The  armiment  on  the  plaintiff's  side  is^ 
in  effect,  this :  ^^  That  the  office  has  no  ri^t  to  resist  their  claim ;  because, 
if  they  can  show  that  tlie  man's  health  was  good, — ^if  his  constitution  re- 
mained unimpaired, — it  did  not  matter  whether  the  man  were  a  drunkard  or 
not."  Our  answer  is.  The  contract  ^stipulates  that  the  insured  shall  r«oQ7 
be  of  sober  and  temperate  habits.  The  witnesses  for  the  defendants  ^ 
proved  the  contrary  of  the  former  evidence :  that  the  deceased  was  a  noto- 
rious drunkard ;  that  he  had  been  often  turned  away  from  his  employment 
for  this  fault ;  some  of  them  had  seen  him  drink  fifteen  pints  of  cider  before 
dinner,  and  he  would  be  away  for  a  week  or  a  fortnight  together  drinking. 
This  habit  was  said  to  have  lasted  up  to  the  time  of  his  death,  and  to  have 
begun  before  any  of  the  witnesses  could  recollect  its  commencement,  though 
some  of  them  had  known  him  many  years ;  all  the  witnesses  spoke  to  his 

Eenera  drunken  habits ;  some  had  been  his  companions,  and  others  had  seen 
im  constantly.  It  was  said,  that  he  drank  harder  in  1839  than  h&  had  ever 
done ;  and  the  plaintiff  himself  had  been  heard  to  speak  of  his  drunken 
habits,  and  to  blame  him  for  them. 

Erhy  in  reply. 

Coleridge,  J.,  (in  summing  up.) — ^The  question  on  the  recdrd  is  respect- 
ing the  habits  of  Peter  Stoneman,  the  deceased.  You  have  to  say  whether^ 
upon  the  2d  of  October,  1839,  and  for  such  a  reasonable  time  backwards  as 
would  allow  of  a  man  evincing  a  habit,  Stoneman  was  a  temperate  man. 
It  is  said  by  the  plaintiff's  counsel  that  the  question  is,  whether  the  deceased 
was  intemperate  to  such  a  degree  as  to  injure  his  health.  I  differ  from  that 
position  :  for  the  society  has  a  right,  from  many  motives  of  their  own,  to  act 
upon  what  rules  they  please,  and  to  stipulate,  as  in  this  case,  that,  even 
thoujnrh  a  man's  healdi  be  not  impaired,  every  person  whose  life  is  insorell 
at  their  office  shall  be  a  person  of  temperate  habits.  His  lordship  then  went 
over  the  evidence,  and  corl^luded.  You  ought  to  say^  upon  the  weight  of 
this  evidence,  whether  the  man,  Stoneman,  were  of  sober  and  temperate 
habits  at  the  time  of  the  insurance. 

\  ^—  Verdict  for  plaintiS^ 

^Afterwards,  in  Easter  Term,  the  defendants  obtained  a  rule  nisi  r«Mo 
•Is  iet  aside  die  verdict,  as  bemg  against  evidence.  >-  ^^ 
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BEFORE  MR.  JUSTICE   COLERIDGE. 


I 


REGINA  V.  JOHN  NOTT. 

The  defeDdant,  a  connty  magistrate,  complaiDed  to  the  Bishop  of  Ezeler  of  the  eondaol 
of  two  of  his  clergy,  and  lb  substantiate  bis  charge  be  swore  witnesses  before  hin^ 
self,  as  magistrate,  to  the  truth  of  the  facts: — Hddt  that  »he  matter  before  the  bishop 
was  not  a  judicial  proceeding,  and  therefore  that  the  magistrate  had  brought  himseu 
within  the  enactment,  6  dt  6  Will.  4,  c.  6S,  s,  13,  and  that  he  had  unlawfully  adminis- 
tered voluntary  oaths,  contrary  to  the  enactment  of  that  statute. 

Indictment  against  the  defendant,  a  magistrate  of  the  county,  of  Devon, 
for  administering  voluntary  oaths  contrary  to  the  statute  5  &  6  WilL  ^ 
c.  62,  s.  I3.(a) 

*2891  *1*bc  first  count  of  the  indictment  chained,  that  the  defendsuit, 
-'  beine  a  justice  of  the  peace,  did  unlawfi>lly  administer  to  and  receive 
from  John  HuxUtble  a  certain  voluntary  oath  touching  certain  matters  and 
things  whereof  the  defendant  had  not  jurisdiction  or  cosnisance  by  anv 
statute.  The  second  and  third  counts  were  sli^tly  varied,  and  the  fourtr 
count  negatived  the  proviso  of  the  thirteenth  section  of  the  statute.  There 
were  two  other  sets  of  similar  coimts,  charging  the  defendant  with  adminis- 
tering oaths  to  Ann  Barrow  and  Grace  Short. 

The  facts  were  that  Mr.  Nott  had  made  a  complaint  to  the  Bishop  of  Exeter 
of  the  conduct  of  two  clergymen  who  officiated  in  Mr.  Nott's  parish.  The 
nature  of  the  complaint  was,  that  one  of  the  clergymen  had  played  at  thim* 
ble-rig,  and  that  both  had  neglected  the  duties  of  the  parish.  The  bishop 
intimated  to  Mr.  Nott,  that,  before  he  could  call  on  the  clergymen  to  answer 
the  complaint,  Mr.  Nott  must  either  bring  before  him  the  persons  who 
proved  the  charges,  or  obtain  statements  in  writing  of  the  facts.  Mr.  NotI 
obtained  statements  of  the  facts  charged  from  the  three  persons  mentioned 
in  the  indictment,  and  swore  the  persons  before  himself,  as  justice  of  the 
peace,  to  the  truth  of  the  statements  made  by  them.  The  bi^op  had  b^ 
fore  appointed  a  day  for  hearing  the  charges,  and  had  summoned  the  clergy* 
men  to  attend  ;  but  bis  lordship,  on  finding  that  the  depositions  had  been 
tiras  8wom,  declined  to  look  at  them ;  he  went,  however,  into  the  charges  on 
other  evidence.  It  appeared  that  Mr.  Nott  was  ignorant  of  the  statute 
rendering  the  practice  of  administering  voluntary  oaths  illegal. 
*2901  Erky  for  the  defendant,  contended  that  the  enacting  *part  of  the 
-■  statute  must  be  construed  with  eference  to  the  preamble ;  that  the 
enacting  clause  which  prohibits  '^  any  justice  of  the  peace  or  other  pefsovf^ 
from  administering  oaths,  other  than  in  matters  over  which  jurisdiction  was 

(a)  Sect.  13:— "And  whereas  a  practice  has  prevailed  of  administering  and  reoeiviny 
oaths  and  affidavits  volantarily  taken  and  made  in  maUers  not  the  subject  of  any  judicial 
inquiry,  nor  in  anywise  pending  or  at  issue  before  the  justice  of  the  peace  or  other  pefw 
ion  by  whom  such  oaths  or  affidavits  have  been  administered  or  received :  And' whereas 
doubls  have  arisen  whether  or  not  such  proceeding  is  illegal ;  for  the  more  eflectual 
suppression  of  such  practice  and  removing  such  doubts,  be  it  enacted.  That-  from  and 
after  the  commencement  of  this  act  it  shall  not  be  lawful  for  any  justice  of  the  peace  or 
other  person  to  administer,  or  cause  or  allow  to  be  administered,  or  to  receive,  or  causu 
or  allow  to  be  received,  any  oath,  affidavit,  or  solemn  affirmation  touching  any  matter  or 
thing  whereof  such  justice  or  other  person  hath  not  juri^  iciion  or  cognisance  by  Rome 
ttainte  in  force  at  the  time  being:  Provided  always,  that  nothing  herein- contained  shall 
be  construed  to  extend  to  any  oath,  affidavit,  or  solemn  affirmation,  bofbre  any  justice  ill 
my  matter  or  thing  touching  the  preservation  of  the  peace,  or  the  prosecution,  trial,  or 
)»imishment  of  offences,  or  touching  any  proeeedingK  before  either  of  the  houses  of 
partiameut  or  any  committee  thereof  respectively,  nor  to  any  oath,  affidavit,  or  affirma 
iioB,  which' may  be  required  by  the  laws  of  any  foreign  countries  to  give-  validity  to 
uslruments  in  writing  designed  to  be  used  In  ^uch  foreign  countries  respectively.*! 

VOI«.  XLL  21  o2       * 
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giren  by  statute,  if  taken  by  itself,  would  render  unlawful  the  taking  of 
many  oaths  which  could  be  administered  by  the  common  law ;  that  the 
enactment,  construed  together  with  the  proviso,  was  still  too  stringent,  and 
that  the  enactment,  and  proviso  must  be  governed  by  the  preamble.  And 
then  he  argued,  that  in  so  construing  the  statute  the  investigation  before  the 
bbhop  was  ti  judicial  inquiry j  and  mat  the  oaths  were  therefore  not  unlaw* 
fully  administered. 

CoLEBiDGE,  J.,  in  summing  up,  said  he  was  of  opinion  that  the  enacting 
part  of  the  statute  was  noi  governed  by  the  preamble ;  that  he  considered 
the  enacting  part  of  the  section  and  the  proviso  preserved  to  justices  of  the 
peace  all  the  jurisdiction  they  had,  as  well  at  the  common  law  as  by  statute^ 
to  administer  oaths ;  and  that  the  inquiry  before  the  bishop  was  clearly  a 
matter  in  respect  of  which  the  defendant  had  no  jurisdiction  either  at  com- 
mon law  or  by  statute.  He  directed  the  jury,  that,  if  they  were  satisfied 
the  defendant  did  administer  the  oaths,  they  should  find  him  guilty. 

The  jury  returned  the  following  verdict : — "  We  find  the  defendant 
guil^  of  inadvertently  administering^  an  oath  or  oaths." 

CioLEBiDGE,  J. — l*hat  is  a  verdict  of— Guilty. 


SOMERSET  ASSIZES.  [•291 


{CiM  Side.) 

BEFORE  MR.   JUSTICE  ERSKINE. 


KIDDELL  V.  BURNARD. 

In  an  action  for  breach  of  warranty  of  soundness  in  an  animal,  the  meaning  of  the 
•  word  ''soand*'  is,  that  the  animal  is  free  from  disease  at  the  time  he  is  warranted  to  be 
ioand.  If  the  disease  were  not  of  a  kind  to  impede  the  natural  usefulness  of  th« 
animal  in  the  purpose  for  which  he  is  to  be  used,  it  would  not  constitute  anaoundnesa» 
But  no  argument  can  be  addnced  for  the  defendant  from  the  slightness  of  the  disease 
or  the  facility  of  its  cure ;  for  it  is  not  possible  to  limit  the  lime  of  cure ;  though  the 
slightness  of  the  animal's  disorder  may  be  a  fit  subject  for  the  consideration  of  th« 
jury  in  assessing  damages. 

Assumpsit  to  recover  back  the  money  paid  for  the  purchase  of  threfc 
bMllocks  which  had  been  warranted  sound.  Pleas,  that  the  plaintiff  did  not 
buy  in  manner  and  form ;  and  that  the  bullocks  were  not  unsound,  as  in  the 
declaration  alleged. 

The  plaintiff  employed  Adam  Bryant  to  buy  bullocks  for  him  at  the  fair 
on  Lew  Down,  in  the  county  of  Devon,  in  April,  1841 ;  and  he  accord* 
ingly  purchased  three,  for  which  he  paid  40/. — a  fair  price,  it  was  said,  had 
(he  cattle  been  sound.  Bryant  complained  that  the  beasts  were  of  a  bad 
colour,  upon  which  the  defendant  said,  "I  will  warrant  them  sound." 
There  was  some  question  on  the  trial,  whether  Bryant  bought  them  on  hl» 
own  account,  and  resold  them  to  the  plaintiff,  or  whether  he  bought  them 
as  the  plaintiff's  agent.  Two  of  the  bullocks  were  afterwards  resold,  and 
•turned  out  to  be  unsound,  and  the  plaintiff  had  to  pay  a  compensation  of 
.20/.  to  the  purchaser;  the  other  died  on  its  road  to  Leicestershire.  There 
were  witnesses  who  said  that  all  three  of  the  bullocks  appeared  to  be  mort 
or  less  unsound  at  the  sale  at  Lew  Down  fair. 

The  plaintiff's  drover  took  eigh^-three  bullocks  for  him  from  Devon«hir( 
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to  Northampton.  They  all  endured  the  journey  well  except  the  three  in 
question.  The  distance  they  were  driven  was  between  fourteen  and  twenty 
miles  a  day.  The  beasts  were  all  treated  alike  on  their  journey. 
magoi  ^Crowder  {Bert  and  C.  Saunders  with  hiin^  submitted  to  the  juiy^ 
^  that  the  dealing  was  not  between  the  plaintin  and  defendant,  nor  was 
there  sufficient  evidence  of  the  warranty  given,  nor  was  the  unsoundness  of 
the  animals  established.  , 

EasKiNE,  J.,  (in  summing  up.)^The  plaintiff  roust  make  out  three  facts : 
first,  the  sale  to  him ;  secondly,  me  warranty ;  and  thirdly,  the  breach.  If 
Bryant  bought  the  oxen  for  himself  and  sold  them  again  to  the  plaintiff,  then 
this  action  will  not  he ;  but  if  he  boudic  them  as  the  agent  of  Kiddell,  it 
does  not  signify  that  he  did  not  make  use  of  the  name  of  his  principal. 
Secondly,  the  question  of  warranty :  That  rests  on  the  evidence  of  Bryant 
entirely  ;  but  when  there  is  evidence  of  a  warranty,  the  fairness  of  the  pric^ 
paid  is  a  circumstance  tending  to  confirm  that  evidence.  If  you  find  on 
these  two  points  for  the  plaintm,  then  the  third  question  is,  were  the  catde 
unsound  at  the  time  of  the  sale  ?  The  plaintiff  must  prove  that  the  beasts 
had  some  disease  or  seeds  of  disease  at  the  time  of  the  sale,  which  rendered 
them  in  some  degree  unfit  or  less  fit  for  ordinary  use.  Thus  it  is  in  the  case 
of  horses :  so  with  respect  to  oxen.  The  defendant  warrants  thev  have  no 
disease  which  could  prevent  them  from  being  fattened  and  made  fit  for  sale 
to  a  butcher,  or  render  them  disaualified  for  travelling.  One  of  the  beasts 
died  on  the  road  from  unsoundness.  Did  the  unsoundness  come  on  by 
any  accidental  circumstance  after  the  sale,  as  takine  cold  or  drinking  cold 
water  ?  if  so,  that  is  not  such  unsoundness  as  to  affect  this  verdict :  or  were 
the  symptoms  referable  to  antecedent  disease  ?  if  so,  the  case  is  made  out 
as  to  that  animal.  For  the  other  two  bullocks,  you  have  it  in  evidence, 
that  the  butcher  who  bought  them  observed  their  bad  condition ;  and  it  is 
also  said  that  they  were  unsound  at  the  time  of  the  sale  on  Lew  Down. 
90Q01  *The  question  is,  are  you  satisfied  diat  these  beasts  had  the  diseasp 
•I  upon  them  at  the  time  of  sale  ? 

Verdict  for  the  plaintiff:  damages  25/ 

Afterwards,  in  Easter  term,  Crowder  moved  the  court  for  a  new  trial,  on 
the  ground  of  misdirection  on  the  part  of  the  learned  judge,  respecting  the 
.subject  of  soundness.  But  the  court  refused  to  give  him  a  rule  to  3iqw 
cause,  and^ — 

Parke,  B.,  said — ^I  adhere  to  the  doctrine  laid  down  in  Coates  v.  Stevens, 

2  M.  &  R.  157 ,(a)  though  differing  from  that  held  in  Boldero  v.  Brogden, 

*2d41   ^  ^*  ^  I^  ^  I3.(i)    The  word  *^  sound"  means  that  the  *animal  is 

^  free  firom  disease  at  the  time  he  is  warranted  to  be  sound.   If,  indeed, 

(a)  Bristol,  18th  Angnst,  1888,  Parke,  B^  said — "I  have  always  considered,  that  a  man 
vho  bays  a  horse  warranted  sound  mast  be  taken  as  baying?  it  for  immediate  a^e,  and 
he  has  a  right  to  expect  one  capable  of  that  use,  and  of  being  immediately  pnt  to  any 
fair  work  the  owner  chooses.  The  rale  as  to  ansoandness  is,  that,  if  at  the  time  of  xhfi 
tale  the  horse  has  any  disease,  which  either  actually  does  diminish  the  natural  usefal- 
oess  of  the  animal,  so  as  to  make  him  less  capable  of  work  of  any  description ;  or  which 
in  its  ordinary  progress  wilt  diminish  the  natural  usefulness  of  the  animal ;  or  if  the 
horse  has,  either  from  disease  or  accident,  undergone  any  alteration  of  structure,  that 
either  actually  does  at  the  time,  or  in  its  ordinary  effects  will,  diminish  the  natural  use- 
fulness of  the  horse ;  such  a  horse  is  unsound." 

(6)  Lancaster,  19ih  March,  1838,  Coleridge,  J^  said,— **  The  question  was,  whether  Iha 
horse  at  the  time  of  the  sale  had  upon  him  any  disease  which  was  calculated  pemia^ 
Bcatly  to  tender  him  unfit  for  use,  or  whether  the  disorder  which  the  horse  then  had 
VIS  a  mere  coldy  of  such  a  natart  that  with  ordinary  care  it  woald  iooa  haro  beea 
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^  disease  were  not  in  ordinary  cases  of  a  nature  to  impede  tiie  natural^ 
usefulness  of  tiie  animal  in  the  purpose  for  which  he  is  used,  it  would  not 
be  unsoundness :  as,  if  a  horse  hacl  a  pimple  on  his  skin ;  but  if  the  pimpie^ 
were  on  some  part  of  him,  so  as  to  prevent  putting  on  him  a  saddle  or  bridle^ 
or  other  harness,  the  case  would  be  different ;  he  would  then  l>e  unsound. 
No  argument  is  to  be  admitted  which  is  adduced  from  the  slightness  of  &e 
disease  or  the  facility  of  cure  ;  for  it  would  be  impossible  to  set  any  limit  to 
the  time  of  cure,  though  the  slightness  of  the  disorder,  at  the  time  of  sale, 
may  be  a  fit  subject  fo>r  the  jury's  consideration  in  assessing  damages. 

Aldrrson,  B. — ^The  only  <]ualification  of  which  the  word  '^  sound"  is 
susceptible  is,  that  the  animal  is  sound  for  the  purposes  for  which  it  is  sold. 
If  a  horse  be  sold  to  be  used  in  a  certain  way,  and  should  be  afiected  with 
any  disorder  which  will  impede  his  usefulness  in  that  way,  he  is  unsound.(a) 

enred,  and  so  cured  as  to  leave  in  the  animal  no  tendency  to  any  recurrence  of  the  dts* 
order  in  its  a(\er-life.  A  mere  slight  cntd  no  more  constitoted  unsountteess  in  a  horse 
than  it  did  in  a  haman  creature ;  neither  was  a  horse,  lame  within  the  meaning  of  a 
Warranty,  because  at  the  time  of  the  sale  he  might  have  a  thorn  in  his  foot,  and  so  limp^ 
if  it  were  clear  that  the  limping  would  be  cured  by  simply  extracting  the  thorn.  'Vhe 
point  to  consider  was  the  effect  on  the  constitution  of  the  animal.  If  the  jury  though^ 
in  the  present  instance,  the  only  ailment  of  the  horse  at  the  time  of  the  sale  was  a  mera 
oDid;  such  a  cold  as  might  reasonably  be  expected  to  give  way  to  slight  medical  treat- 
ment, and  to  leave  behind  no  seed  of  future  disease ;  he  recommended  them  to  find  theit 
verdict  for  the  defendant, 
(a)  6  Jurist,  327. 
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BEFORE  MR.   COMBflSSIONER  ROGERS. 


REGINA  V.  ALLAN. 

It  is  a  misdemeanor,  indictable  at  common  law,  to  aid  a  person  lo  escape  from  custody, 
though  he  be  confined  under  the  remand  of  the  commissioners  fur  the  relief  of  insol- 
vent debtors,  and  not  on  any  criminal  charge. 

John  Allan  was  indicted  for  aiding  Benjaniiti  Youn^,  a  prisoner  in  At 
jail  at  Ilchester,  in  escaping  therefrom,  on  Saturday,  January  9di,  1841. 
There  were  three  counts  in  the  indictment :  two  for  the  oflence'at  common 
!aw,  and  one  under  the  stat.  4  Oeo.  4,  c.  64.  Benjamin  Young  had  been 
taken  under  a  capias  ad  satisfaciendum  for  27{.  10s.  2d.,  at  the  suit  of 
Samuel  Pryor  Jackson  and  Richard  Ainsworth.  He  petitioned  the  couit 
for  the  relief  of  insolvent  debtors  for  his  discharge  under  the  act ;  and  die 
court,  on  hearing  his  petidon,  ordered  him  to  be  discharged  forthwith  as  to 
the  several  debts  in  his  schedule,  excepting  as  to  a  debt  of  51/.  10s.  !2d., 
due  to  the  said  S.  P.  Jackson  and  R.  Ainsworth,  and  as  to  a  certain  other 
debt  cf  641.  due  to  Joseph  Smith,  (the  two  debts  amountinfa;  to  more  than 
100/. ;)  and  as  to  them,  to  be  discharged  as  soon  as  he  shall  hare  been  in 
custody  at  the  suit  of  the  said  S.  P.  Jackson  and  R.  Ainsworth,  and  at  the 
flvit  of  the  said  J.  Smith,  for  the  period  ot  thirteen  calendar  months.  The 
debt  of  51/.  10s.  Sd.  included  the  above  sum  of  27/.  lOt.  2d. 

The  prisoner  was  undefended  by  counsel.  * 

Kin^lahe^  for  the  prosecution,  submitted,  on  behalf  of  the  prisoner,  before 
«6inginto  Ae  merits  of  the  case,  whether  the  indictmtat  would  Uenyr  net.. 
•  Htef«  iteM  fm>  queMWs:^Firtt,  was  Benjaaara  Ysmg  in  nich  eostody  m 
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^52961   ^^^  contemdated  in  16  Geo.  2,  c.  31,  s,  l,(a)  so  as  to  *make  it  «p 
-'    indictable  offence  to  aid  in  his  escape  ?    Po  the  words,  ^^  any  pio^ 
.cess  whatsoever,"  comprehend  civil  process,  and  the  process  under  the 
remand  of  the  court  for  the  relief  of  insolvent  debtors,  as  well  as  criminal 
process  ?     The  only  process,  independent  of  the  commissioner's  order,  under 
which  the  jailer  held  Young  in  custody,  was  the  capias  ad  satisfaciendum 
above  referred  to  for  27/.  lOs.  2d.    The  order  of  the  commissioner  did  not 
subject  Young  to  custody,  but  limited  his  period  of  confinement  by  directs 
ing  his  discharge  at  the  end  of  thirteen  months,  and  therefore  it  might  be 
that  Young  was  not  in  jail  upon  any  process  for  a  debt  to  the  amount  of 
100/.     If  the  court  ruled  on  behalf  of  the  prisoner  on  this  point,  then  the 
second  question  was,  whether  a  person  in  custody  under  civil  process  can 
be  guiltv  of  an  escape,  as  that  offence  is  contemplated  at  common  law,    h 
is  submitted,  that  a  person  must  be  in  custody  under  some  crimmal  charge 
or  process,  otherwise  his  oflence  is  not  of  a  public  character ;  and,  conse- 
quently, to  aid  in  his  escape  is  not  an  offence  against  the  community.     But 
he  also  suggested,  that  if  any  person  refuses  to  undergo  that  imprisonment 
which  the  law  thinks  fit  to  put  upon  him,  and  frees  himself  from  it  by  any 
artifice  before  such  time  as  he  is  delivered  by  due  course  of  law,  he  is 
guilty  of  a  high  contempt  punishable  with  fine  and  imprisonment.(i) 
^^071        Mr.  Commissioner  Rogers  took  the  opinion  of  Erskine,  J.,  and 
•I    WiGHTMAN,  J.,  on  the  above  case ;  and  dieir  lordships  held,  that 
the  prisoner  was  indictable  for  this  offence  at  common  law. 

(a)  "If  any  pereoD  shall,  from  and  after  ihe  24th  day  of  June,  1743,  by  any  means 
what^ever,  be  aiding  or  assisting?  any  prisoner  to  attempt  to  make  his  or  her  escape 
Ifrom  any  jail,  althoiifrh  no  escape  be  actually  made,  in  case  snch  prisoner  then  was 
.attainted  or  convicted  of  treason,  or  any  felony,  except  petty  larceny,  or  lawfully  com- 
mitted to,  or  detained  in,  any  jail  for  treason,  or  any  felony,  except  petty  larceny, 
expressed  in  the  warrant  of  commitment  or  detainer,  every  person  so  ofiendins,  and 
beiniir  thereof  lawfully  convicted,  shall  be  deemed  and  adjudged  fOiiHy  of  felony,  and 
jihall  be  transported  to  one  of  his  majesty's  colonies  or  plantations  in  America,  for  the 
term  of  seven  years ;  and  in  case  such  prisoner  then  was  convicted  of,  committed  to,  or 
detained  in  any  jail  for  petty  larceny,  or  any  other  crime,  not  being  treason  or  felony^ 
expressed  in  the  warrant  of  his  or  her  eommitment  or  detainer,  as  aforesaid,  or  then  was 
aa  jail  upon  any  process  whatsoever,  for  any  debt,  damages,  costs,  sum  or  sums  of 
money,  amounting  in  the  whole  to  the  sum  of  100/.,  every  person  so  offending  as  afore- 
said, and  being  thereof  lawfully  convicted,  shall  be  deemed  and  adjudged  guilty  of  a 
misdemeanor,  for  which  he  or  she  shall  be  liable  to  a  fine  and  impri5<onment/* 

(6)  Hawkins'  Pleas  of  the  Crown,  b.  S.  c.  vi. ;  %  Inst  589,  690;  Mi^Gtn,  v.  Sir  Milm 
Ibbwts  aad  jStt^mu  v.  Wm,  Slnmd,  Cro.  Car.  S09. 


SOMERSETSHIRE  ASSIZES. 

BEFOKB  Mli.   JUSTICE  MAULE. 


REGINA  V.  GOODING. 

If  there  be  a  discrepancy  between  the  Christian  name  of  the  prisoner's  first  wife,  as  laid 
in  tt^  indictment,  and  as  stated  in  the  copy  of  the  certificate  which  is  produced 
to  prove  the  first  marriage,  the  prisoner  most  be  acquitted;  unlea  that  discrepancy  caik 
be  explained,  or,  in  the  absence  of  such  proof,  unless  it  can  be  shown  that  the  first  wife 
was  known  by  both  names. 

John  Gooding  was  indicted  for  feloniously  manying  Ann  Taylor,  his  first 
wife  Ann  Gooding  then  being  alive. 
Batif  for  the  prosecution,  caUed  a  witness,  the  wife  of  the  sexton  of  the 
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parish  of  Bedminster,  who  producea  an  examined  copy  of  the  certificate  of 
the  marriage  of  John  and  Sarah  Ann  Gooding. 

The  court  then  asked  whether  the  prosecutor  were  prepared  to  cany  the 
case  any  farther ;  and  receiving  a  reply  in  the  negative,  the  case  was  stopped, 
and 

Maule,  J.  9  said  to  the  jurv — It  does  not  follow  that  the  evidence  already 
produced  prevents  the  case  from  being  proved ;  for  evidence  might  perhaps 
be  offered  to  explain  the  circumstance  of  this  difference  in  the  name  of  the 
prisoner's  first  wife,  as  she  is  described  in  the  indictment,  and  as  described 
m  the  marriage  certificate ;  and  even  in  the  absence  of  such  evidence  as  that, 

eroof  might  notwithstanding  be  supplied,  that  the  woman  was  known  by 
oth  names ;  but  as  the  counsel  for  the  prosecution  is  not  prepared  witbi 
such  proof,  the  case  must  stop. 

Verdict — ^Not  guilty. 
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{Crown  Side.) 

BEFORE  MR.   JUSTICE  COLERIDGE. 


REGINA  V.  EVANS  and  SMITH. 

• 

The  vestry  of  a  parish  charch  was  broken  open  and  robbed.    It  was  formed  out  of  what 

.    before  had  been  the  charch  porch,  but  had  a  door  opening  into  the  charch*yard,  which 

could  only  be  unlocked  from  the  inside  i-^HeUt  that  this  vestry  was  part  of  the  fabric  of 

the  church,  and  within  the  meaning  of  an  indictment  for  sacrilegiously  breaking  and 

entering  the  charch. 

Sacrilege. — The  prisoners  were  indicted  for  breaking  and  entering  the^ 
parish  church  at  Chard  in  the  county  of  Somerset,  and  stealing  the  sacra- 
mental plate.  The  plate  was  kept  in  a  chest  in  the  vestry,  and  the  offence 
had  been  committed  by  breaking;  the  vestry  window  and  gaining  entrance 
thereby.  The  vestry  had  in  olcT  time  been  the  porch  of  me  church,  and 
when  the  church  was  altered  the  porch  was  turned  into  the  vestry-room. 
It  had  never  been  used  for  vestry  purposes,  but  only  for  the  robing  of  the 
clergyman,  and  the  custody,  as  now,  of  the  sacramental  plate.  It  had  a 
door  opening  into  the  body  of  the  church,  and  there  was  another  door  open- 
ing into  the  church-yard ;  but  this  latter  door  was  always  kept  locked  in  the 
inside,  and  the  keyhole  did  not  proceed  through  to  the  outside  of  th^  door. 

Coleridge,  J. — The  vestry  here  is  as  much  a  part  of  the  church  for  the 
purposes  of  this  indictment  as  the  altar  or  the  nave.(a) 

Verdict — Guilty. 

(a)  See  Wheitr^i  case,  8  C.  4c  P.  686,  (14  E.  C.  L.  R.  466.) 
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{Crown  Side.) 

BEFOBE  MR.  JUSTICE  COLEBIBGE. 


The  QUEEN  v.  ADAMS  and  Ten  Others. 

On  an  indictment  nnder  the  7  dc  8  Geo.  4,  c.  30,  s.  8,  for  beginning  to  demolish,  poll 
down,  or  destroy  any  bouse,  d&c,  the  jury  cannot  find  the  persons  guilty,  unless  ittej 
think  that  their  intention  was  so  to  destroy  the  house  as,  in  fact,  to  leave  it  no  house 
at  all.  No  injury,  however  extensive,  short  of  the  actual  demolition  of  the  very  walla 
of  the  building,  is  contemplated  by  the  provisions  of  this  act. 

It  ia  competent  for  a  prisoner  to  demur  and  plead  over  to  the  facts  of  an  indictment  al 
the  same  time. 

Where  a  statute  declares  an  oftnce  and  awards  a  punishment,  and  by  a  subsequent  act 
the  punishment  is  altered,  the  indictment  for  such  offence  should  conclude  **  against 
the  form  of  the  datuta," 

The  prisoners  were  indicted  under  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  fofv 
riotously,  tumultuously,  and  feloniously  being  assembled  together  at,  &c., 
and  then  and  there  beginning  to  demolish  a  certain  house  in  the  parish  of 
Walcot,  in  the  city  of  Bath.  The  indictment  concluded,  "Against  the  form 
of  the  statute."  The  offence  was  alleged  to  have  been  committed  on  the 
28th  of  June,  1841,  and  the  indictment  was  preferred  at  the  Summer  As- 
sizes at  Bri^sewater,  August,  1841.  Some  of  the  prisoners  were  admitted 
to  bail,  and  aid  not  surrender  till  this  present  time. 

Upon  their  arraignment, 

Prideaux  and  T.  W,  SmnderSy  for  the  prisoners,  submitted  their  right  to 
demur  to  the  indictment,  and  plead  not  guilty  at  the  same  time.  They  cited 
7%«  Queen  v.  Phelps  and  Others^  1  C.  &  Mar.  180,  and  the  cases  there 
cited. 

The  course  proposed  was  allowed  by  the  learned  judge. 

In  argument  on  demurrer, 

Prideaux  and  T.  W.  SaunderSj  for  the  prisoners. — The  indictment  should 
have  concluded  against  the  form  of  the  statutes.  The  offence  is  that  set  out 
by  the  7  &  8  Geo.  4,  c.  30,  s.  8 ;  but  the  punishment  of  the  offence  is 
^3001  ^^^^  by  the  4  &  5  Vict.  c.  66,  s.  2  ;{a)  and  the  eflect  of  this 
\  *latter  act  is  to  make  the  indictment  bad ;  for  there  is  no  punishment 
under  the  statute  upon  which  this  indictment  is  framed,  since  the  judgment 
of  death  awarded  by  it  cannot  be  pronotmced. 

Stone  and  Pkinny  for  the  prosecution. — The  indictment  was  preferred  at 
tiie  last  assizes,  before  the  act  of  4  &  5  Vict.  c.  66,  came  into  operation. 
The  offence  is  against  the  enactments  of  the  stat.  of  7  &  8  Geo.  4.    The 

(a)  "Whereas  by  an  act  passed  in  the  8th  year  of  the  reign  of  his  late  majeffiy,  King 
George  the  Fourth,  intituled,  *An  act  for  consolidating  and  amending  the  laws  in  Ensrland 
relative  to  malicious  injuries  to  property,*  Ac,  (7  As  8  Geo.  4,  c.  30,  s.  8,)  it  was.  among 
•  other  things,  enacted.  That  from  and  nAer  the  commencement  of  this  act,  if  any  person 
shall  t>e  ronvided  of  any  of  the  said  oflences,  Ac^  such  person  shall  not  be  subject  to  any 
sentence,  judgment,  or  punishment  of  death,  but  shall,  instead  of  the  sentence  or  judg- 
ment in  and  by  the  said  act  hereinbefore  last  recited,  ordered  to  be  given  or  award^ 
against  persons  convicted  of  the  said  last-mentioned  offences,  or  any  of  them  respect- 
ively, be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  any 
term  not  leas  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years." 

Sect  7:— ^Thia  act  ihall  commence  and  take  effect  on  the  Ist  day  of  October  1841. 
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subsequent  act,  4  &  5  Vict.  c.  56,  s.  2,  \(rhich  alters  the  punishment,  is 
only  for  the  guidance  of  the  coort,  if  the  prisoner  should  be  found  gi^^ly^  ^ 

Coleridge,  J. — If  you  go  for  the  ^tfitutable  punishment,  the  indictment 
should  conclude  a^nst  the  fornx  of  the  statute  which  awards  that  punish 
ment.  The  (question  is,  whether,  apart  from  the  offence  of  the  breach  of  a 
statute,(a)  it  is  any  pflence  to  violate  the  provisions  of  an  act  when  the 
punishment  awarded  by  the  act  has  been  taken  away.  On  every  principle, 
the  indictment  ought  to  have  refen'ed  to  both  statutes. 

The  counsel  for  the  prosecution  then  submitted  to  have  judgment  for  the 
•prisoner,  on  demurrer,  and  a  new  bill  was  found  by  the  grand  jury. 

The  riot  occurred  at  the  time  of  an  election  of  members  *to  serve   r»^| 

in  parliament  for  the  city  of  Bath.     The  rioters  were  of  the  yellow   ^ 

'party,  and  the  house  which  they  were  charged  with  beginning  to  demoMsh 

:Was  a  public  house  frequented  by  the  supporters  of  the  other  interest.     Tha 

house  had  been  forcibly  entered  by  the  mob,  and  many  of  them  said  to  the 

'httidlord,  '*  Turn  out  the  bloody  blues,  or  we  will  have  the  house  down,** 

They  destroyed  every  movable  thin^  which  they  could  find,  and  some  fix* 

tures,  glasses,  plates  and  chairs,  windows  and  window-frames ;  and  they 

Wrenched  away  the  iron  bars  from  one  window,  and  with  them  some  of  the 

surrounding  brickwork.     On  a  cry  raised  that  the  police  were  coming,  they 

quitted  the  premises. 

-  One  witness,  the  daughter  of  the  landlord,  said,  ^^  As  far  as  I  saw,  the 
rioters  had  done  all  they  wanted  to  do,  and  were  goin?  away.  I  did  not 
suppose  that  they  were  going  to  pull  down  the  very  walls  of  the  house." 

Stoney  for  the  prosecution,  said,  he  could  not  cany  the  case  further. 

Coleridge,  J.,  (in  summing  up.) — We  must  take  the  words  of  the  statute 

in  their  common  sense.     The  words  are,  *^  if  any  persons  shall  begin  to  de- 

tnolish,  pull  down,  or  destroy."    Do  you  think  that  these  men  wanted  to  do 

!uiy  of  these  three  things  to  the  house?    No  intention  to  do  injury,  however 

great,  to  the  movables,  will  bring  the  offence  within  this  act.     The  three 

words,  "  demolish,"  "  pull  down,"  and  "  destroy,"  are  strong  terms,  and 

hard  of  proof.     Before  you  can  find  the  prisoners  guilty,  you  must  be  of 

^opinion  that  they  meant  to  leave  the  house  no  house  at  all  in  fact.     If  they 

Intended  to  leave  it  still  a  house,  though  in  a  state  however  dilapidated,  they 

are  not  guilty  under  this  highly  penal  statute.(fr)    If  a  man  were  to  say,  **  I 

'  have  pulled  down  my  house,"  we  should  understand  what  he  me^nt  *,'  the 

state  of  that  house  must  be  the  state  to  which  these  people  intended  to  reduoe 

this  inn.     To  have  left  •off'  the  work  of  devastation  without  inter-    rtoAo 

ruption  would  lead  to  the  inference  that  they  did  not  intend  to  de-   '• 

stray  the  house.     But,  even  if  they  were  interrupted,  the  question  is  open, 

What  was  their  ultimate  intention  ?    If  they  had  been  some  time  at  their 

•work  of  ruin  before  they  were  interrupted,  it  is  for  you  to  say,  looking  to  the 

nature  of  the  things  which  they  have  destroyed,  whether  thotr  purpose  was 

.  to  demolish  the  house  itself. 

Vecdict — ^Not  guilty. 

(a)  Bee  Hawkins,  P.  C,  b.  2,  c.  25, 8.  4,  note  2. 

(b)  Respecting  the  construction  of  this  statute,  see  the  charge  of  Tindal,  C.  J.,  to  the  grand 
.  Inrv  at  Bristol ;  Re^.  t.  Pinne^,  5  C.  dt  P.  261,  n^  (24  £,  C.  L.  R.  300 ;}  Bex  v.  Bolt  amd 

Qthtrf,  6  C.  &  P.  329,  (2d  E.  C.  L.  R.  423.) 
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BSFOEB  MK.  JVSnCE  COLERIDGE, 


REGINA    v.  BISHOP. 

If  a  defendant  is  bound  by  recognisance  to  appear  and  trj  hh  trayerse,  he  may  not  by 
.    sarrender  to  the  officer  avoid  the  payment  of  the  fees  castomary  on  the  entering  of  a 

traven^e. 
Where  perjury  was  charged  to  have  been  committed  in  that  which  was  in  effect  the  affi> 
'  davit  on  an  interpleader  rule;  and  the  indictment  set  ont  the  circumstances  of  the 
previous  triaU  the  verdict,  the  judgment,  the  writ  of  fieri  facias,  the  levy,  the  notice  by 
the  prisoner  to  the  sheriff*  not  to  sell,  and  the  prisoner's  affidavit  that  the  goods  wer9 
his  property,  but  omitted  to  state  that  any  rule  was  obtained  according  to  the  pro- 
visions of  the  interpleader  act: — Held,  that  the  indictment  was  bad,  as  the  affidavit 
did  not  appear  to  have  been  made  in  a  judicial  proceeding. 

Perjury. — ^The  bill  was  found  at  the  summer  assizes,  held  at  Bridge- 
water,  1841.  It  was  traversed;  and  the  defendant  was  admitted  to  bail 
more  than  twenty  days  before  the  spring  assizes  at  Taunton,  1842 ;  and  he 
now  oflered  to  surrender  himself  both  to  the  officer  of  the  court  and  to  the 

moMi  j^lcf>  ^d  to  ^6  h^  ^^^h  bu^  be  ^^^  refused,  ^because  he  could 
J  not  pay  the  court  fees  customary  on  entering  and  trying  his  trave^^e 
according  to  tne  terms  of  his  recognisance. 

Bere  and  Prideauxj  for  the  defendant,  submitted  that  he  was  ready  m 
court  to  take  his  trial ;  that  the  indictment  was  upon  the  record,  and  that, 
under  the  enactments  60  Geo.  3  &  1  Geo.  4,  c.  4,  ss.  3, 5,(a)  the  trial  must 
proceed.  That  the  statute  merely  insisted  on  the  defendant  pleading  to  the 
mdictment,  and  then  directed  that  the  trial  should  proceed,  but  required  no 
*30dl  ^^^i^^^^^'^  precedent  *to  the  entry  of  his  plea ;  such,  for  instance,  as 
-'   the  payment  of  the  court  fees. 

Coleridge,  J. — ^I  can  only  take  the  words  of  his  recognisance  as  I  find 
fliem  ;{b)  and  I  understand  the  practice  is  to  require  payment  of  the  fees  before 

(«)  8.  3.—**  Where  any  person  shall  be  prosecuted  for  any  misdemeanor  by  indic^ 
ment  at  any  session  of  the  peace,  session  of  oyer  and  terminer,  great  session,  or  session 
Of  jail  delivery,  within  that  part  of  Great  Britain  called  England,  or  in  Ireland,  having 
been  committed  to  cnstody,  or  held  to  bail  to  appear  to  answer  for  such  offencty 
.twenty  days  at  the  least  before  the  session  at  which  such  indictment  shall  be  found,  he  or 
she  shall  plead  to  such  indictment,  and  trial  shall  proceed  thereupon  at  such  same  seft* 
sion  of  the  peace,  session  of  oyer  and  terminer,  great  session,  or  session  of  jail  delivery 
respectively,  unless  a  writ  of  certiorari  for  removing  such  indictment  into  his  Majesty's 
Cowl  of  King>  Bench  at  Westminster,  or  in  Dublin  respectively,  shall  be  delivered  at 
aaeh  session  before  the  jury  shall  be  sworn  for  such  trial. 

M  Geo.  3  dt4  Geo.  4,  a  4,  s.  6.*—^  Where  any  person  shall  be  prosecuted  for  any  mii^ 
demeanor,  by  indictment  at  any  session  of  the  peace,  session  of  oyer  and  terminer,  or 
session  of  jail  delivery  within  that  part  of  Great  Britain  called  England,  or  in  Irelandt 
not  having  been  committed  to  custody,  or  held  to  bail  to  appear  to  answer  for  such  ofiencf, 
iwenly  days  before  the  session  at  which  such  indictment  shall  be  found,  but  who  shall 
have  been  committed  to  custinly,  or  held  to  bail  to  appear  to  answer  for  such  offence  al 
aoone  subsequent  session,  or  shall  have  received  notice  of  such  indictment  having  beea 
^ound  twenty  days  before  such  subsequent  session,  he  or  she  shall  plead  to  such  indicl- 
inent  at  such  subsequeat  session,  and  the  trial  shall  proceed  thereupon  at  such  samt 
session  of  the  peace,  session  of  oyer  and  terminer,  or  session  of  jail  delivery,  respectively^ 
unless  a  writ  of  certiorari  for  removing  such  indictment,  dcc.shall  be  delivered  at  snch 
last-mentioned  session  before  the  jury  shall  be  sworn  fur  such  trial,  any  law  or  usage  to 
the  contrarv  notwithstanding. 

See  55  Geo.  3,  c.  50,  s.  4,  abolishing  court  fees  in  certain  cases;  and  respecting  feet 
demanded  from  the  defendants  in  traverus,  see  Dickenson's  Quarter  Sessions,  by  Tal- 
Iburd,  8erjt,  p.  550,  4th  edit.,  1838. 

(6)  Form  of  a  recognisance  to  try  a  traverse:«*A.  B.,  yon  acknowledge  to  our  scvo* 

jmgn  lady  the  queen,  the  sum  of ;  and  'ou,  C.  D.  and  E.  Fn  severally  acknowladsa 

4ot  Ac,  the  respective  lums  of— —and ^—*  to  be  respectively  levied  off  your  goods  ^n4 

yoL.  XLl.  22  P 
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the  traverse  can  be  entered.  On  the  Oxford  circuit,  the  cleik  of  the  crown 
receives  a  salary,  and  is  accountable  for  all  the  fees,  so  that  it  is  impossible 
for  him  to  remit  any  of  them ;  and  I  think  it  far  better  that  their  payment 
should  be  insisted  upon  in  all  cases,  and  that  the  legislature  should  interfere 
to  direct  a  compensation  to  the  officers,  if  that  be  thought  advisable. 
'    The  fees  were  afterwards  paid. 

The  indictment  was  for  perjury  committed  in  a  proceeding  under  the  Inter* 

E leader  Act ;  and  it  set  out  the  issues  found  in  the  Court  of  Exchequer 
etween  A.  B.  and  C.  D.,  the  trial  at  Westminster,  the  verdict  for  the  plain- 
tiff,  the  judgment,  the  writ  of  fieri  facias  consequent  thereupon  to  the  sberiflf 
of  Somersetshire,  dated  5th  of  June,  1841,  the  warrant,  the  seizure  of  the 
goods  and  chattels  of  C.  D.,  and  the  notice  on  the  part  of  Thomas  Bishop 
(the  now  defendant)  to  the  sheriff  not  to  sell  the  goods  so  seized,  but  to 
deliver  *them  up  to  him,  Thomas  Bishop,  the  same  being  his  pro-  r^ong 
perty,  and  to  which  A.  B.  had  no  claim.  The  indictment  then  I- 
charged  that  the  said  Thomas  Bishop,  contriving  and  intending  to  injure  C 
D.,  did,  in  his  proper  person,  come  before  Christopher  Moresby,  gentleman, 
a  commissioner,  &c.,  and  produce  an  affidavit  in  writing,  and  swear  to  the 
truth  of  the  matter  contained  in  it.  The  affidavit,  in  fact,  was,  that  the 
deponent  having  heard  that  the  defendant  C.  D.  had  certain  goods,  (those 
seized  under  the  fieri  facias  of  the  5th  of  June,)  bought  them  and  paid  for 
them  on  the  1st  of  June.  The  sale  and  purchase  were  then  negatived,  and 
this  was  the  perjury  charged. 

Bere  and  PridecaiXj  for  the  prisoner,  submitted  that  it  did  not  appear  that 
the  affidavit  was  made  in  a  judicial  proceeding ;  there  was  no  allegation 
that  any  application  had  been  made  under  the  Interpleader  Act,  and  there- 
fore there  was  not  any  proceeding  under  which  perjury  could  have  been 
committed.(a) 

Stone  and  Edwards^  for  the  prosecution,  admitted,  that  if  the  court  was 
of  opinion  that  it  should  either  be  averred  in  terms  that  the  affidavit  was 
made  in  ajudicial  proceeding,  or  that  the  judicial  proceeding  did  not  already 
sufficiently  appear  on  the  face  of  the  indictment,  the  indictment  could  not 
be  supported,  inasmuch  as  it  omitted  to  set  out  the  interpleader  rule. 

Coleridge,  J. — The  objection  is  fatal.  For  any  thing  that  appears,  this 
was  a  voluntary  oath,  and  not  made  in  any  judicial  proceedins^. 

Verdict — Not  gudty. 

chattels,  lands  and  tenemenU;.  to  her  majesty's  use  by  way  of  recognisance,  npon  condi* 
tion  that  you  A.  B.  shall  appear  at  the  next  session  of  the  peace,  to  be  holden  for  this 
'Connt7,  (or  at  the  next  coart  of  oyer  and  terminer  and  general  jail-delivery,)  to  try  yoar 
traverse  upon  this  indictment,  to  which  you  have  now  pleaded  not  guilty,  and  not  depart 
without  leave  of  the  court.  Dickensou's  Quarter  Sessions,  by  Talfourd,  Serjt.,  4th  eidity 
1S38. 

Before  he  enters  his  traverse,  the  defendant,  if  he  is  not  in  custody,  must  fret  from  the 
clerk  of  the  peace  at  the  sessions,  or  clerk  of  the  crown  at  the  assizes,  a  record  of  the 
proceedini;^,  and  a  writ  of  venire  facias,  which  latter  must  be  returned  by  the  sheriff, 
and  he  roust  then  enter  his  traverse  and  pay  his  fees.  If  he  is  bound  by  recojrnisanee 
to  appear  and  try,  he  cannot  surrender  into  cnstody,  and  so  avoid  the  payment  of  his 
fees.  Rtfg,  V.  jFry,  1  Leach,  111. 

(a)  1  &  2  Will.  4,  c.  58. 

^BEFORE  MR.   JUSTICE   COLERIDGE.  [^306 

The  QUEEN  v.  JOHN  REED,  and  ELIZABETH,  his  Wife. 

Although  a  person  finding  property,  the  ownership  of  which  has  not  been  abandoned 
Kay  not  convert  it  to  his  own  use,  at  any  rate  not  without  some  endeavour  to  discoret 
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the  owner,  and  although  ignorance  of  this  nile  will  excuse  none, yet,  where  an  ignonM 
person  found  a  five*pound  note  and  appropnated  it,  ibe  court  directed  the  jury  to  con- 
sider the  state  of  the  finder's  mind,  and  ruled,  that  if  the  jury  thought  the  person  really 
believed  the  note  to  be  her  own  by  right  of  finding,  the  jury  should  not  bring  in  » 
Terdict  of  guilty  on  the  indictment  for  a  larceny  of  the  note. 

The  prisoner,  Elizabeth  Reed,  was  indicted  for  stealing  a  five-pound  note^ 
and  her  husband  for  receiving  it 

The  daughter  of  the  prisoners  and  another  little  girl,  while  walking  in  the 
street  at  Taunton,  saw  a  small  piece  of  paper  lyin^  on  the  ground,  and  the 
other  ^rl  directed  the  prisoners'  daughter  to  pick  it  up,  which  she  did,  and 

Save  It  to  her  companion.  It  was  a  five-pound  note,  and  the  prisoners' 
aughter,  on  returning  home,  told  her  mother  of  the  circumstance,  who 
thereupon  went  to  the  house  where  the  other  girl  lived,  and  said  to  her, 
"  Where  is  that  note  which  our  Maiy  picked  up?"  Upon  its  being  gi\  'n 
to  her,  she  went  away  with  it,  and  gave  it  to  her  husband,  who  conver  cl 
it  at  once  into  money.  When  the  note  was  missed,  and  inquiry  was  made 
for  it,  the  prisoners  both  denied  all  knowledge  of  any  of  the  above  circum- 
stances. 

Greenwood^  for  the  prisoners,  submitted,  that  before  criminal  delinquency 
could  be  established  against  them,  there  must  be  a  larceny,  and  every  lar- 
ceny must  include  a  trespass ;  but  there  was  no  trespass  here  on  the  part  of 
Elizabeth  Reed.  The  old  authorities  in  Hale  and  Hawkins  are  to  the  eflect 
that,  if  a  man  lose  goods  and  another  find  them,  and,  not  knowing  the 
owner,  convert  them  to  his  own  use,  there  is  no  larceny,  even  although  he 
deny  the  finding  of  them,  or  secrete  them.(a)  The  doctrine  must  be  taken 
with  limitation,  no  doubt ;  and  the  eflfect  of  the  cases  may  be  that  no  man 
diall  excuse  a  finding  before  the  thing  is  lost ;  therefore,  if  the  property  be 
*3071  ^^^  ^^'  ^^  *shall  not  excuse  himself  in  his  appropriation  of  it  by 
J   saying  he  found  it.     See  Merry  v.  Greenj  7  M.  &  W.  623.(6) 

The  principle  is  the  same  which  Lord  Eldon  held  in  Cartwrighi  v« 
Green,  8  Ves.  435 ;  2  Leach,  952. 

Coleridge,  J. — I  agree  with  the  principle  entirely.  If  the  circumstances 
under  which  property  is  found  be  such  that  the  ownership  has  been  aban- 
doned, the  thing  is  bonum  vacans,  and  any  one  may  take  it ;  but  if  the 
ownership  be  not  abandoned,  the  thing  is  not  the  property  of  the  finder :  if, 
in  addition  to  this,  the  person  who  finds  it  shows  no  intention  to  find  out 
the  owner,  or  to  return  it,  that  person  is  guilty  of  larceny. 

Greenwood^  to  the  jury. — Before  these  parties  can  be  found  guilty,  you 
must  be  of  opinion  that  Elizabeth  Reed,  at  the  time  she  receiv^  the  note 
from  the  little  girl,  had  the  intention  of  retaining  it,  knowing  that  she  had 
no  right  to  it.  If  she  thought  that  it  belonged  of  right  to  her  daughter,  as 
having  been  Xhe  first  to  pick  it  up,  and  if  she  took  possession  of  it  under 
that  impression,  she  would  not  be  guilty  of  felony ;  or  if  she  knew  that  she 
bad  no  right  to  it,  and  if  no  intention  to  keep  it  arose  in  her  until  she  deli- 
vered it  to  her  husband,  then  she  is  not  guilty ;  for  then  the  law  will  pre- 

(a)  3  Inst  108;  1  Hawk.  e.  S3,  s.  S;  1  Hale,  606. 

(6)  A  person  purchased  at  a  pablic  auction  a  bnreao,  in  which  he  afterwards  dis* 
covered  in  a  secret  drawer  a  pnrse  containing;  money,  which  he  appropriated  to  his  own 
Qse.  At  the  time  of  the  sale  no  person  knew  that  the  bareaa  contained  any  things  what* 
ever: — Held,  that  if  the  buyer  had  express  notice  that  the  bureau  alone,  and  not  its  con- 
tentN,  if. any,  was  sold  to  him;  or  if  he  had  no  reason  to  believe  that  any  thinfi;  mora 
than  the  bureau  itself  was  sold,  the  abstracting  of  the  money  was  a  felonious  taking,  and 
be  was  guilty  of  larceny  in  appropriating  it  to  his  own  use: 'but  that  if  he  had  reason- 
able ground  for  believing  that  he  bought  the  bureau  with  its  contents,  if  any,  he  bad  a 
colourable  right  to  the  property,  and  it  was  no  larceny. 
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IRniie  {hat  die  ^tfis  acting  under  cbercion,  and,  in  that  case,  the  husband  is 
^ilty  of  stealing,  and  not  of  receiving,  and  the  parties  must  be  acquitted. 
^  *CoLii:au>G£,  J.,  (in  suuuning  uf.y^I  am  not  sorry  this  case  has  rftono 
come  here,  as  it  aflbrds  an  opportunity  pf  setting  out  the  law  on  a  l- 
subject  of  which  many  people  are  ignorant.  A  man  who  loses  any  thine 
does  not  thereby  lose  his  property  in  it,  and  the  finder  is  bound  to  restore  it 
to  the  owner,  if  possible ;  and  it  he  keep  it  when  he  thinks  it  is  only  lost 
by  the  owner,  it  is  larceny  in  him.  If  the  property  be  found  when  it  is 
abandoned  by  the  owner,  it  is  his  own  who  finds  it.  If  the  property  be  lost, 
but  not  abandoned,  and  if  the  finder  find  it  with  intent  to  restore  it,  but 
afterwards  appropriate  it,  he  does  not  commit  larceny  in  the^r^^  instance, 
[His  lordship  then  went  into  the  facts  of  the  case.]  Ignorance  of  the  law 
cannot  excuse  any  person ;  but,  at  the  same  time,  when  the  question  is, 
with  what  intent  a  person  takes,  we  cannot  help  looking  into  their  state  of 
mind ;  as,  if  a  person  take  what  he  believes  to  be  his  own,  it  is  impossible 
to  sav  that  he  is  guilty  of  felony.  Elizabeth  Reed  might  think  that  she  had 
a  right  to  the  note,  m  consequence  of  her  daughter  having  picked  it  up ; 
and  if  she  have  acted  openly,  you  must  say  that  she  took  the  note  from  die 
other  little  girl  in  ignorance  of  the  continuing  rights  of  the  owner.  It  is 
impossible  almost  to  think  that  she  supposed  the  owner  to  have  intentionally 
abandoned  the  note,  but  yet  she  might  have  thought  that  her  daughter, 
having  first  picked  it  up,  had  a  right  to  it,  and  a  right  prior  to  that  of  the 
other  girl  who  first  saw  it ;  and,  thinking  so,  she  mis^ht  have  gone  and  made 
the  demand  for  it,  as  if  she  had  said,  "You  have  Mary's  note,  pve  it  up." 
Under  these  circumstances,  she  could  not  be  guilty  of  larceny.  But,  then, 
the  conduct  of  the  parties  subsequently  to  this  is  to  be  considered. — His 
lordship  went  through  the  facts  subsequent  to  the  taking. 

Verdict — Guilty, 
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CAMBRIDGE  ASSIZES. 
(Crown  Side,) 

BEFORE  MR.   JUSTICE   BOSAMQUET. 


REGINA  V.  CAIN. 

If  a  benefit  tocifty,  enrolled  under  tiie  stat.  10  Geo.  4,  c.  56,  as  amended  by  the  staU  4  /fe 
6  Will.  4,  c  40.  have  a  treasurer  and  two  tnistees,  the  property  of  the  i^ociety  may  in 
an  indictment  for  larceny  be  laid  to  be  in  the  treasurer  by  his  proper  name,  under  sect. 
t\  of  the  Stat.  10  Gfeo.  4,  c.  5ft,  which  provides  that  the  property  of  such  societies  **  for 
ajl  purposes  of  action  or  suit,  as  well  civil  as  criminal,**  should  be  deemed  and  taken 
to  be,  and,  in  every  such  proceeding:  where  necessary,  stated  to  be  the  property  of  the 
"  treasurer  or  trustee  of  such  si>ciety  for  the  time  bein^  in  hi$  or  her  proper  name,  with- 
out further  description;**  and  upon  an  indictment  so  framed  one  of  the  trustees  of  tfie 
society,  who  has  stolen  the  money  of  the  society,  may  be  properly  convicted  of 
larceny. 

Larceny. — ^The  prisoner  was  indicted  for  stealing  a  10/.  promissory  note, 
file  property  of  William  Shildrick,  his  master. 

It  appeared  that  William  Sbildrick  was  the  treasurer  of  a  £iendly  societ? 
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III  Cambridge,  ftnd  that  tfie  piiscm^r  nh^  cleik  to  that  soeiety,  and  sd86  a 
trustee  of  it,  and  that  he  had  been  a  trustee  before  he  became  clerk,  the 
^tfaer  trustee  being  a  person  naihed  Robert  Scarr.  It  was  proved  that  tbe 
rules  of  the  society  had  been  re-enrolled  in  pursuance  of  the  statute  10  Geo. 
4,  c.  66,  as  amended  by  the  statute  of  4  &  5  Will.  4,  c.  40,  and  by  the 
S8th  rule  of  the  society  it  was  provided  ^*  that  as  soon  as  10/.  more  than  is 
necessary  for  immediate  use  is  in  the  box,  it  diall  be  delivered  to  the  trus- 
tees chosen  for  that  purpose,  who  shall  dispose  of  it  as  the  society  shaU 
direct,  agreeably  to  the  act  of  parliament,"  (10  Geo.  4,  c.  56,  s.  13.)  (a) 
^3101  *'^  appeared  that  it  was  the  du^  of  the  treasurer  of  the  society  to 
•I  receive  firom  the  stewards  the  money  paid  by  the  members,  which  the 
treasurer  kept  until  20/.  or  30/.  were  collected,  when  the  treasurer  proposed 
to  the  society  that  a  ceitain  amount  should  be  deposited  in  the  savings' 
bank.  It  was  proved  that  it  was  the  duty  of  the  prisoner,  as  clerk,  to  keeji 
the  books  of  the  society,  and,  as  trustee,  to  deposit  and  take  moneys  from  tlie 
savings'  bank ;  but  either  of  the  trustees  could  draw  out  money  if  he  brought 
the  book.  It  was  further  proved  that  upon  a  club  night  previous  to  the  16tfa 
of  January,  1841,  it  was  agreed  that  10/.  should  be  paid  into  the  banlf. 
The  prisoner  as  one  of  the  trustees  did  not  wish  to  take  it  then,  but  it  was 
arranged  that  both  the  trustees  should  come  to  take  the  money  on  the  follow- 
ing Saturday.  On  Saturday,  the  16lh  of  January,  the  prisoner  came  to  the 
treasurer's  house  alone,  not  having  been  sent  for,  and  said  that  he  had  made 
an  appointment  with  his  brother  trustee  to  come  down  for  the  money,  and 
that  he  had  left  him  at  St.  Botolph's  Church ;  whereupon  the  treasurer,  Wil- 
liam Shildrick,  save  him  the  promissory  note  in  question,  and  took  his 
receipt  in  the  following  form : — 

^Oanuary  16,  1841.  Recei%*ed  of  Mr.  Shildrick  the  sum  of  10/.  on 
account  of  the  Friendly  Union  Socieh',  to  be  deposited  in  the  savings'  bank 

"  W.  Cain,  clerk."  ■ 

Soon  after  this  the  prisoner  told  Robert  Scarr,  his  co-trustee,  that  he  had 
seen  Mr.  Shildrick,  and  all  was  right,  and  he  would  not  take  Scarr  from  hiii 
work. 

It  appeared  that  the  account  at  the  bank  was  headed  thus: — 

^^  Friendly  Society  Bank,  Black  Swan,  Bridge  street,  Cambridge. 

Trustees,  W.  Cain,  Robert  Scarr." 

The  prisoner  admitted  that  he  bad  got  all  the  money  of  the  society  awagp 
*3111  ^^^  ^^  bank;  and  beins  asked  by  the  ^treasurer  what  he  haid  done 
^  with  the  10/.  which  he  had  let  him  have,  the  prisoner  answered, 
'^  That  is  gone  with  the  rest."  The  10/.  were  never  paid  into  the  bank, 
nor  was  any  sum  placed  to  the  credit  of  the  society  either  on  the  16th  of 
January  or  afterwards. 

O^Malleyy  for  the  prisoner,  submitted,  that  as  the  prisoner  was  one  of  the 
trustees  of  the  society,  the  property  in  this  promissory  note  was  vested  either 
wholly  or  in  part  in  him,  and  that,  at  all  events,  it  was  not  the  sole  property 
of  Mr.  Shildrick ;  and  even  if  it  were,  the  prisoner  never  was  his  sen^ant, 
however  for  some  purposes  he  might  be  considered  as  the  servant  of  the 
aocie^.  By  the  11th  section  (^  the  statute  10  Geo.  4,  c.  56,  friendly 
societies  were  authorized  from  time  to  time  to  ^*  elect  and  appoint  such  peN 
sons  into  the  office  of  steward,  president,  wardon,  treasurer,  or  trustee  of 
such  society,  as  they  shall  think  proper;"  and  the  13th  section  authorized 
the  appointment  of  one  officer,  who  is  there  styled  "  treasurer  or  trustee," 

(a)  The  seetiooA  of  this  act  of  parliament,  which  are  referred  to  in  this  case,  will  b« 
IcoDd  in  Ch.  ed.  of  Barn's  Jastice,  tit.  *"  BentfU  Sodtty." 
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who  should  have  the  disposal  of  the  funds;  and  by  the  21st  section,  that 
officer  is  the  person  in  whom  the  property  must  be  laid.  And,  therefore,  as 
here  the  trustees  were  the  persons  who  bad  the  disposal  of  the  surplus  funds 
of  the  society,  they  were  the  persons  in  whom  the  property  should  be  laid ; 
but  that  even  if  this  construction  were  unsound,  the  only  other  that  could  be 
adopted  was,  that  the  property  should  be  laid  in  all  mese  officers,  for  the 
statute  vested  the  property  in  the  <*  treasurer  or  trustee ;"  and  it  would  be 
absurd  to  say,  that  the  property  could  shift  from  one  to  another  from  time  to 
time. 

Barker  J  for  the  prosecution. — ^I  submit  that  the  intent  and  meanmg  of  this 
statute  was  to  vest  the  property  of  the  society  in  one  officer,  and  one  onlvy 
whether  that  officer  be  called  treasurer  or  trustee ;  and  that  in  this  case  Mr. 
Shildrick  the  treasurer  is  that  person ;  and  that,  although  the  prisoner  and 
Robert  Scarr  were  appointed  and  called  ^trustees  for  certain  purposes  r«oi  q 
by  the  society,  they  cannot,  either  jointly  or  severally,  answer  the  ^ 
description  of  the  officer  in  whom  the  property  is  directed  by  the  statute  to 
be  laid  in  indictments.  If  Mr.  Shildrick  is  the  person  in  whom  the  property 
is  vested,  the  prisoner  then  only  received  the  note  as  his  servant. 

BosANQUET,  J. — I  think  it  very  doubtful  whether  the  prisoner  can  be  con- 
sidered  as  a  servant ;  and  therefore,  if  the  jury  should  thmk  that  the  prisoner 
stole  the  note,  I  shall  recommend  them  to  find  him  guilty  of  a  larceny  only, 
reserving  for  the  consideration  of  the  fifteen  judges  the  question  whether  the 
p'  iperty  is  rightly  laid  in  William  Shildrick. 

Verdict— Guilty  of  larceny ;  it  being  also  found  by  the  jury  that  the 
prisoner  obtained  the  note  from  Shildrick  on  the  16th  of  January^ 
with  intent  at  the  time  of  so  doing  to  steal  it 


BEFORE  LORD  DENMAN,  C.  J.,  TINDAL,  C.  J.,  LORD  ABINGER,  C.  B.,  BOSANQUET, 
J.,  PATTESON,  J.,  GURNEY,  B.,  WILLIAMS,  J.,  COLERIDGE,  J.,  COLTMAN,  J., 
ERSKINE,  J.,  MAULE,  J.,  ROLFE,  B.,  AND  WIGHTMAN,  J. 

Bramwelly  for  the  prisoner,  submitted,  that  under  the  stat.  10  Greo.  4,  c. 
56,  the  property  was  not  exclusively  in  Shildrick,  and  that  the  legislature,  in 
vesting  the  property  of  benefit  societies  in  the  treasurer  or  trustee,  might 
mean  *that,  when  the  property  was  in  the  possession  of  the  treasurer,  rmoy^ 
it  should  be  vested  in  him,  and  when  it  was  in  the  possession  of  the  ■- 
trustee,  it  should  be  vested  in  him. 

Warrerij  for  the  crown. — ^This  act  of  parliament  was  intended  to  apply  to 
ft  case  like  the  present.  If  the  property  is  laid  to  be  in  the  treasurer,  that  is 
sufficient,  where  the  society  is  robbed  by  the  trustee ;  and  if  the  treasurer 
had  robbed  the  society,  the  property  would  have  been  righdy  laid  in  the 
trustee. 

Bramwellj  in  reply. — If  the  doctrine  contended  for  on  the  other  side  be 
correct,  the  property  in  this  money  would  fluctuate  between  the  treasurer  and 
the  trustee,  and  would  not  be  permanently  vested  in  either,  which  could 
bardly  have  been  intended  by  the  legislature. 

The  case  was  afterwards  considered  by  the  judges,  who  held  the  convie^ 
lion  right 
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BEDFORD  ASSIZES. 
{Croum  Side.) 

BEFORE  MB«  BABON  AJJ>£BSOir* 


REGINA  V.  BROWN. 

To  support  an  indictment  ag:ainst  a  person  for  refusing  to  aid  and  assist  a  constable  in 
the  execution  of  his  duty  in  quelling  a  riot,  it  is  necessary  to  prove — 1st,  that  the  con* 
stable  saw  a  breach  of  the  peace  committed;  2d,  that  there  was  a  reasonable  necessity 
for  calling  on  the  defendant  for  his  assistance;  and,  3d,  that  when  duly  called  upon  to 
assist  the  constable,  the  defendant,  without  any  physical  impossibility  or  lawful 
excuse,  refused  to  do  so ;  and  in  such  a  case  it  is  no  ground  of  defence  that  from 
the  number  of  the  rioters  the  single  aid  of  the  defendant  would  not  have  been  of 
any  use. 

Misdemeanor. — The  indictment  stated  that  there  was  a  riot,  and  that 
Daniel  Herbert,  a  constable,  in  the  execution  of  his  duty,  endeavoured  to 

Erevent  the  continuance  of  die  riot,  and  was  obstructed  in  the  execution  of 
is  duty,  and  that  he  charged  the  defendant  to  aid  and  assist  him,  which  the 
defendant  refused  to  do.(aj 

(a)  As  the  form  of  the  indictment  may  be  useful  in  practice,  we  have  subjoined  it:— 
"Bedfordshire,  to  wit. — ^The  jurors  for  our  lady  the  queen  upon  their  oath  present,  that 
heretofore,  to  wit,  on  the  9th  day  of  February,  4  Vict.,  at  the  parish  of  Holcot,  in  the 
county  of  Bedford,  divers  disorderly  persons  to  the  number  of  twenty  and  more,  to  the 
^rors  aforesaid  as  yet  unknown,  then  and  there  did  unlawfully,  riotously,  and  routonsty 
assemble  and  gather  together  to  disturb  the  peace  of  our  lady  the  queen,  and  being  then 
and  there  so  unlawfully,  riotously,  and  routously  assembled  and  gathered  together,  did 
commit  divers  outrages,  to  the  great  terror  of  all  the  liege  subjects  of  our  said  lady  the 
queen,  as  well  inhabitinir  and  residing,  as  passing  and  repassing  there,  and  against  the 
peace  of  our  said  lady  the  queen,  her  crown  and  dignity ;  and  the  jurors  aforesaid  do 
further  present  that  one  Daniel  Herbert,  then  and  there  being  a  constable  of  and  for  the 
county  aforesaid,  and  in  the  due  execution  of  his  said  office,  then  and  there  did  endeavour 
to  prevent  and  restrain  the  said  persons  so  assembled  and  committing  such  outrages  aa 
aforesaid,  from  continuing  to  make  the  said  riot  and  breach  of  the  peace,  and  him,  the 
•aid  Daniel  Herbert,  being  such  constable  as  aforesaid,  and  so  acting  according  to  the 
duty  of  his  said  office,  the  said  persons  so  unlawfully,  riotously,  and  routously  assembled 
and  gathered  together  and  disturbing  the  peace  of  our  said  lady  the  queen,  with  force 
and  arms,  did  then  and  there  violently,  forcibly,  and  unlawfully  resist  and  obstruct  in  the 
execution  of  his  duty;  and  that  he,  the  said  Daniel  Herbert,  being  such  constable  as 
aforesaid,  thereupon,  being  then  and  there  on  the  day  and  in  the  year  aforesaid,  in  the 

Sarish  aforesaid,  in  the  county  aforesaid,  did  in  his  proper  person  apply  to  one  Thomaa 
Irown,  late  of  the  parish  of  Newport  Pagnel,  in  the  county  of  Buckingham,  innkeeper, 
being  then  and  there  present,  and  in  her  majesty's  name  did  then  and  there,  on  the  day 
and  in  the  year  aforesaid,  at  the  parish  of  nolcut  aforesaid,  in  the  county  of  Bedford 
aforesaid,  charge  and  require  the  said  Thomas  Brown  to  aid  and  assist  him,  the  said 
Daniel  Herbert,  in  the  execution  of  his  office,  and  the  preservation  of  the  peace  of  our  said 
lady  the  queen,  and  for  securing  the  said  persons  so  unlawfully,  riotously,  and  routously 
issembled  to  disturb  the  queen's  peace  as  aforesaid,  still  then  and  there  continuing  to 
resist  and  obstruct  the  said  Daniel  Herbert  in  the  due  execution  of  his  office,  in  order  to 
their  being  dealt  with  according  to  law :  yet  he  the  said  Thomas  Brown,  not  regarding 
his  duty  in  this  respect,  and  then  and  there  well  knowing  the  said  Daniel  Herbert  waa 
auch  constable  as  aforesaid,  and  so  in  the  execution  of  his  duty  as  aforesaid,  to  wit,  on 
the  day  and  in  the  year  aforesaid,  in  the  parish  of  Holcut  aforesaid,  in  the  county  of  Bed- 
ford aforesaid,  with  force  and  arms  unlawfully,  obstinately,  and  contemptuously  did 
neglect  and  refuse  to  aid  and  asaist  the  aaid  Daniel  Herbert,  for  the  purpose  and  on  tlia 
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*0n  the  part  of  the  prosecution  Daniel  Herbert  was  called — ^he  r«q|  e 
said, ''  On  the  9th  of  February  last  I  was  a  constable  in  die  Bed-  ^  ^T 
fordshire  rural  police  force ;  on  that  day  I  went  to  Holcut,  in  consequence 
of  information  that  *a  prize  fight  was  going  to  take  place  there ;  I  r»o«|* 
found  about  four  hundred  persons  assembled ;  there  were  stakes  set  ^ 
and  two  rings  formed  with  ropes  ;  in  the  centre  I  saw  two  men  in  fighting 
attitudes,  and  other  men  behind  each ;  there  were  twenty  or  thirty  persons 
between  the  inner  and  outer  ropes,  and  all  the  rest  outside ;  I  endeavoured 
to  get  inside  the  ring,  to  take  the  men  who  were  fighting  into  custody  ;  1  was 
prevented  by  the  persons  who  were  between  the  two  rings,  and  there  was  a 
shouting  of  ^  Keep  him  out ;'  I  wore  my  policeman's  uniform  and  showed  my 
staflT:  I  called  out  that  I  was  a  police  constable ;  Mr.  Cautley  went  with  me 
to  the  defendant,  who  was  present ;  Mr.  CauUey  mentioned  his  name  to 
me :  I  said  to  the  defendant,  ^  Mr.  Brown,  I  charge  you  in  the  queen's  name 
to  aid  and  assist  in  quelling  this  riot ;'  the  defenchnt  said  that  be  could  iiot^ 
as  he  had  his  horses  to  take  care  *of ;  the  defendant  was  then  sitting  r^n^j 
on  the  box  of  a  carriage  which  had  four  horses  and  was  driven  by  *- 
postilions ;  the  defendant  had  not  the  care  of  any  horse ;  I  charged  several 
other  persons  to  assist  me,  but  I  received  no  assistance  firom  any  one ;  the 
fight  continued  a  long  time  after  this ;  I  saw  Mr.  Smith,  who  is  a  county 
magistrate ;  I  assisted  him  in  endeavouring  to  stop  the  fight ;  I  took  severd 

Eersons  into  custody,  but  they  were  all  rescued ;  I  saw  several  acts  of  vio- 
$nce  committed,  and  I  saw  Mr.  Smith  struck  on  the  hat  and  a  botde  thrown 
at  him." 

In  his  cross-examination  this  witness  said,  **  The  people  demanded  my 
warrant ;  I  said  I  wanted  none,  as  I  was  a  policeman ;  they  said  it  was  of 
no  use  my  coming  without  a  warrant,  and  that  I  had  better  go  home ;  they 
tried  to  persuade  me  to  leave.  The  defendant  was  on  the  dickey  of  a  car- 
riage and  four,  when  I  charged  him  to  assist  me,  and  when  be  said  he  had 

occasion  aforesaid,  in  the  manner  he  the  said  Thomas  Brown  was  requested,  charged* 
and  commanded  to  do,  as  aforesaid,  or  in  any  other  manner  whatever,  contrary  to  his 
daty  in  that  behalf,  in  manifest  contempt  of  onr  said  lady  the  qneen  and  her  laws,  to  the 
gfr^at  hinderance  of  justice,  to  the  evil  example  of  others  in  like  manner  offending:,  and 
against  the  peace  of  our  said  lady  the  queen,  her  crown  and  dignity. 

Sertmd  Cfmnt,]  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present^ 
that  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  in  the  parish  of  Holcut  aforesaid, 
in  the  county  of  Bedford  aforesaid,  the  said  Daniel  Herbert  being  then  and  there  such 
constable  as  aforesaid,  and  in  the  due  execution  of  his  office,  endeavouring  to  prevent 
and  restrain  the  said  persons  so  assembled  and  gathered  together,  and  committing  soeli 
outrages  as  aforesaid,  fh>m  continuing  to  make  the  said  riot  and  breach  of  the  peace,  in 
manner  aforesaid,  did  then  and  there  on  the  day  and  year  aforesaid,  at  the  parish  of 
Holcut  aforesaid,  in  the  county  of  Bedford  aforesaid,  in  his  proper  person  apply  to  one 
Thomas  Brown,  late  of  the  parish  of  Newport  Pagnel,  in  the  county  of  Buckingham, 
innkeeper,  he  the  said  Thomas  Brown  being  then  and  there  present,  and  in  her  majesty's 
name  did  then  and  there  on  the  day  aforesaid,  in  the  year  aforesaid,  at  the  parish  of 
Holcut  aforesaid,  in  the  county  of  Bedford  aforesaid,  charge  and  require  the  said  Thoma» 
Brown  to  aid  and  assist  him  the  said  Daniel  Herbert  in.  the  execution  of  his  duty,  and 
in  the  preservation  of  the  peace  of  our  said  lady  the  queen ;  and  although  the  said 
Thomas  Brown  then  and  there  well  knew  (hat  he  the  said  Daniel  Herbert  was  sueli 
constable  as  aforesaid,  and  that  he  "was  so  in  the  execution  of  his  said  office,  ^et  the  said 
Thomas  Brown,  not  regarding  his  duty  in  that  behalf,  on  the  day  aforesaid,  m  the  year 
aforesaid,  at  the  parish  of  Holcut  aforesaid,  in  the  county  of  Bedford  aforesaid,  will^ 
fbree  and  arms  unlawfully,  obstinately,  and  contemptuously  did  neglect  and  refuse  !• 
aid  and  assist  the  said  Daniel  Herbert  for  the  purpose  and  on  the  occasion  aforesaid,  m 
file  manner  he  the  said  Thomas  Brown  wa^  diarged  and  required  to  do  as  aforesaid,  or 
in  any  other  manner  whatever,  contrary  to  his  duty  in  that  behalf,  in  manifest  contem|^ 
of  our  said  lady  the  queen  and  the  laws,  to  the  great  hinderance  of  justice,  to  the  eril 
sample  of  others  in  like  manner  oflbading,  and  against  the  peace  of  oar  lady  the  qoeo^ 
Ittrerown  and  •dignity.'*  .    ^ 
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to  mind  his  horses ;  he  did  nodiing  to  assist  me ;  nobody  helped  me,  and 
the  parties  -who  were  fighting  went  on  and  finished  the  fight ;  I  recollect 
that  Mr.  Smith  came  up  about  three-quarters  of  an  hour  after  I  had  chargea 
the  defendant  to  assist  me." 

This  evidence  was  confirmed  by  that  of  Mr.  Cautley,  and  no  witness  was 
called  for  the  defendant. 

ByUsy  for  the  defendant. — ^I  submit  that  the  defendant  is  not  liable  to  be 
convicted  on  this  indictment.  He  was  prevented  from  assisting  the  con- 
stable by  inevitable  necessity.  He  could  not  leave  his  horses ;  and,  besides, 
the  defendant  could  have  rendered  no  assistance  that  would  have  been  df 
any  avail  in  such  a  disturbance  as  this  was,  among  four  or  five  hundred 
people. 

Au)£R80N,  B.,  (in  simmiing  up.) — The  ofience  imputed  to  the  defendant 
consists  in  this — ^that  Herbert  being  a  constable,  and  there  being  a  breach 
of  the  peace  actually  committing  under  his  own  view,  he  called  upon  the 
*3181  ^^^^"^^^^  ^o  assist  him  in  putting  an  end  to  it,  and  that  he  ^without 
J  lawful  excuse  refused  so  to  do.  It  is  no  unimportant  matter  that 
die  queen's  subjects  should  assist  the  officers  of  the  law,  when  duly  required 
to  do  so,  in  preserving  the  public  peace ;  and  it  is  right  that  the  state  of  the 
aw  should  be  known,  and  that  all  parties  violating  the  duty  which  the  law 
casts  Upon  them  should  be  fiilly  aware  of  the  very  serious  risk  they  run  in 
case  of  refusal.  It  is  necessary  you  should  be  satisfied  of  three  particulars 
— ^first,  that  the  constable  actually  saw  a  breach  of  the  peace  committed  by 
two  or  more  persons.  It  is  clear  that  all  prize-fights  are  illegal,  and  that  afi 
persons  engaging  in  them  are  punishable  by  law.  The  constable,  therefore, 
saw  parties  breaking  the  law ;  and  if  a  breach  of  the  peace  is  in  the  act  of 
being  committed  in  the  presence  of  a  constable,  that  constable  is  not  only 
justified  but  bound  to  prevent  it,  or  put  a  stop  to  it,  if  it  has  begun,  and  he 
IS  bound  to  do  so  without  a  warrant.  Secondly,  you  must  be  satisfied  that 
there  was  a  reasonable  necessity  for  the  constable  Herbert  calling  upon 
other  persons  for  their  assistance  and  support ;  and  in  this  case  thc^re  is  no 
doubt  that  the  constable  could  not  by  his  own  unaided  exertions  have  put 
an  end  to  the  combat.  Lastly,  the  prosecutor  must  prove  that  the  defendant 
was  duly  called  upon  to  render  his  assistance,  and  that,  without  any  physicd 
impossibility  or  lawful  excuse,  he  refused  to  give  it.  Whether  the  aid  of 
die  defendant,  if  given,  would  have  proved  sufficient  or  useful,  is  not  th6 
question  or  the  criterion.  Every  man  might  make  that  excuse,  and  say  that 
his  indi\4dual  aid  would  have  aone  no  good ;  but  the  defendant's  refusal 
may  have  been,  and  perhaps  was,  the  cause  of  that  of  many  others.  Every 
roan  is  bound  to  set  a  good  example  to  others  by  doing  his  duty  in  pveserv^ 
ing  the  public  peace. 

Verdict— Guilty.(o> 

(a)  There  were  also  other  indictments  agninst  three  other  persons,  for  similar  reAMiali 
m  assist  the  police  on  the  same  occasion.  The  defendants  in  those  case&  withdrew  iheiv 
pleas  of  not  guilty  and  pleaded  gnilty;  and  the  defendants  in  the  four  cases  wereeadi 
aenienced  to  pay  a  fine  of  forty  8hilllngs»  and  to  find  sureties  for  their  fQodk.4whavioQr. 
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REGINA  V.  EWINGTON. 

^mmissioners  acting  under  a  fiat  of  bankruptcy  adjudicated  A.  to  be  a  banknipt,  and 
aAerwards  B.  was  examined  before  them  tnuching  the  estate  of  A^  and  gave  evidence 
which  was  alleged  to  be  false ;  Q,  being  indicted  for  perjury,  it  appeared  on  the  trial 
that  the  petitioning  creditor's  debt,  on  which  the  fiat  had  issued,  was  not  of  sufiicieni 
amount;  but  it  also  appeared  that  A.  owed  other  debts  which  might  have  been  sub* 
atituted  for  the  petitioning  creditor's  debt  by  order  of  the  lord  chancellor,  under  see* 
tion  18  of  the  stat.  6  Geo.  4,  c.  16,  so  as  to  have  rendered  the  fiat  valid,  but  that  no 
such  ord^r  had  been  made : — Held,  that  under  these  circumstances  S.  could  not  be 
guilty  of  perjury  on  this  his  examination. 

But  iemble,  that  if  B.  had  been  examined  by  the  commissioners  on  the  preliminary  pn>» 
ceedings  before  them,  to  ascertain  whether  A.  should  be  adjudged  a  bankrupt  or  not» 
B.  might  have  been  guilty  of  perjury,  even  though  there  had  been  no  good  petitioning 
creditor's  debt. 

Perjury. — The  first  count  of  the  indictment  stated,  that  Ambrose  Prichard 
carried  on  the  business  of  a  builder,  and  that  upon  the  16th  of  Octoberi 
1837,  he  was  indebted  to  William  Barllam  in  the  sum  of  100/.  and  upwards ; 
and  that  on  that  day  he  committed  an  act  of  bankruptcy ;  and  that  upon  the 
19th  of  October  a  hat  issued  against  him  on  the  peution  of  Bartlam.  The 
indictment  then  proceeded  to  aver  the  authority  to  the  commissioners  given 
by  the  fiat;  that  they  qualified ;  that  they  adjudicated  Ambrose  Prichard  to 
be  a  bankrupt ;  and  that  in  the  prosecution  of  the  fiat  it  became  and  was 
material  to  inquire  into  the  ^estate  and  eflfeccs  of  Ambrose  Prichard,  r«ooA 
and  to  ascertain  whether  certain  indentures  of  lease  and  release,  ^ 
bearing  date  respectively  the  3d  and  4th  days  of  July,  1837,  made  between 
Ambrose  Prichard,  of  the  one  part,  and  James  Prichard,  of  the  other  part, 
whereby  Ambrose  Prichard  did  direct,  limit,  and  appoint,  grant,  release,  and 
confirm,  unto  James  Prichard  a  certain  piece  of  land,  &c.,  were  a  bonii  fide 
transaction,  and  whether  the  said  indentures  of  lease  and  release  were  reallj 
and  truly  executed  on  the  days  of  the  date  thereof.  And  that  at  a  meeting 
of  the  commissioners,  upon  the  31st  of  January,  1838,  the  defendant  appeared 
before  them  as  a  witness  and  was  sworn.  And  that  he  knowingly,  falsely, 
and  corruptly  did  say,  depose,  and  swear,  that  he  was  the  attesting  witness  to 
deeds  produced,  dated  the  3d  and  4th  days  of  July,  1837.  That  they  were 
executed  upon  the  4th  day  of  July.  That  he  believed  the  stamps  (meaning 
the  stamps  affixed  to  the  said  deeds)  were  purchased  at  Rousham's.  That 
they  (meaning  the  indentures)  were  enerossed  about  the  latter  end  of  June 
or  beginning  of  July,  and  that  he  could  not  tell  when  the  stamps  were  pur- 
chased of  Rousham.  Perjury  was  assigned  upon  each  of  these  several 
statements. 

The  2d  count  was  in  a  more  general  form :  It  stated,  that  upon  the  31  si 
of  January,  1838,  the  defendant  personally  appeared  before  three  of  the 
Commissioners,  "  named  and  authorized  in  and  by  a  certain  fiat  of  bank* 
ruptcy  duly  issued,  and  then  and  there  in  prosecution  against  the  said  Am* 
brose  Prichard,"  touching  and  concerning  the  execution  of  certain  indentures 
of  lease  and  release  and  appointment,  bearing  date  respectively  the  3d  and 
4th  days  of  July,  1837,  and  made  between  the  said  Ambrose  Prichard^  of 
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fhe  one  part,  and  the  said  James  Prichard,  of  the  other  part,  (describing  the 
deeds  as  in  the  first  count,)  the  said  three  commissioners  having  competent 
power  to  examine  the  defendant  in  that  behalf;  and  that  it  became  and  was 
material  to  inquire  into  the  estate  and  effects  of  the  said  Ambrose  Prichard^ 
«QAi  1  and  to  asceitain  whether  the  said  ^indentures  of  lease  and  release 
^  were  a  bonfi  fide  transaction,  and  whether  they  were  really  and  truly 
executed,  and  delivered  on  the  said  3d  and  4th  days  of  July.  And  that  the 
defendant  then  and  there  appearing  at  this  meeting  of  the  commissioners, 
was  in  due  form  of  law  sworn  that  he  would  make  answer,  &c.,  the  said 
commissioners  having  competent  power  and  authority  to  administer  the  oath ; 
and  that  he  did  fairly,  &c.,  swear,  [the  same  as  in  the  first  count,  the 
assignments  of  peijuiy  being  also  the  same.] 

It  appeared  in  evidence  that  Ambrose  Pnchard,  a  builder  at  Leamington, 
being  insolvent,  applied  to  the  defendant,  who  was  an  attorney  residing  in 
the  same  place,  for  his  advice ;  and  that  Ambrose  Prichard  disclosed  the 
state  of  his  affairs  to  the  defendant,  and  informed  him  that  he  was  insolvent: 
that  he  was  indebted  to  his  brother  James  in  the  sum  of  30/.  or  40/. ;  and 
that  he  had  leasehold  property  which  was  mortgaged,  but  not  to  its  full 
value.  It  further  appeared  from  the  evidence  of  Ambrose  Prichard,  that  the 
defendant  suggested  to  him  the  granting  a  mortgage  to  his  brother  James  on 
this  propertyfor  200/.,  that  he  should  become  a  bankrupt,  and  that  this 
would  furnish  the  means  of  working  the  commission.  It  further  appeared, 
that  the  deeds  were  prepared  by  the  defendant,  and  the  stamps  purchased 
by  his  direction  of  a  person  of  the  name  of  Kousham,  in  the  early  part  of  the 
month  of  September,  1837,  and  that  the  deeds  were  executed  on  or  about 
the  4th  of  that  mondi,  but  they  were  antedated  to  the  3d  and  4th  of  July. 
It  appeared  further,  upon  the  cross-examination  of  the  bankrupt,  that  the 
debt  due  to  the  petitioning  creditor  Bartlam  was  much  less  than  100/. ;  but 
it  also  appeared  that  there  were  two  other  creditors,  to  each  of  whom  he 
owed  more  than  100/. ;  therefore  under  the  18th  sect,  of  the  stat.  6  Geo.  4, 
tqoAi  c-  ^^M  the  lord  chanceUor  might  on  ^application  have  directed  the 
•I  substitution  of  a  good  petitioning  creditor's  debt  for  Bartlam's ;  but 
m  act  this  had  not  been  done. 

HiUy  for  the  defendant. — I  submit  that  the  defendant  is  entitled  to  be 
acquitted  on  the  first  count  of  this  indictment,  inasmuch  as  the  averment, 
that  Bartlam  was  a  creditor  to  the  amount  of  100/.,  is  not  only  not  provea 
but  disproved;  and  the  same  objection  also  applies  in  substance  to  the 
second  count,  as  it  is  stated  in  that  count  that  the  fiat  duly  issued,  which  it 
could  not,  unless  the  petitioning  creditor's  debt  was  sufficient  to  warrant  the 
fiat,  which  it  was  not,  being  under  100/.  The  second  count  is,  as  I  submit^ 
also  bad,  because  it  does  not  aver  that  there  was  any  petitioning  creditor's 
debt  or  any  act  of  bankruptcy.  In  the  case  of  Rex  v.  JoneSj  4  B.  &  Ad. 
345,  (24  £.  C.  L.  R.  71,)  wnich  was  an  indictment  for  a  conspiracy  to 
conceal  a  part  of  a  bankrupt's  personal  estate,  the  indictment  stated  that  a 
commission  of  bankruptcy  was  *'  duly  awarded  and  issued"  against  £.  O. 
Jones,  by  virtue  of  which  the  commissioners  adjudged  him  a  bankrupt ;  and 
(he  indictment  then  went  on  to  charge,  that  the  defendants  conspired  to 

(a)  By  which  it  is  enacted^  '*That  if  after  adjadication  the  debt  or  debts  of  the 
petiiioniDg  creditor  or  creditors,  or  any  of  them,  be  foand  insafficient  to  8upport  a  com- 
mis!«ion,  it  yhall  be  lawful  for  the  lord  chancellor,  a pon  the  application  of  any  other 
creditor  or  creditors,  having  proved  any  debt  or  debts  sufficient  to  support  a  coinmissioiiv 
.provided  soch  debt  or  debts  has  or  have  been  incurred  not  anterior  to  the  debt  or  debit 
of  the  petitioning  creditor  or  creditors,  to  order  the  said  commission  to  be  proceeded  lit 
and  it  sbali  by  such  order  be  deemed  valid.    See  Arch.  B.  L.  74. 
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OttieesJ  a  put  of  his  personal  estate :  but  the  Court  of  Kind's  Bench  heM 
diat  the  indictment  was  bad,  as  it  did  not  allege  that  there  had  been  a  trading 
by  Jones,  a  petitioning  creditor's  debt,  and  that  he  became  banknipt«(«)  la 
ike  csiae  of  ^  Rex  v.  WaUen,  5  C.  &  P.  138,  (24  £.  C.  L.  R.  246,)  ^«g^ 
which  was  an  indictment  against  a  bankrupt  for  concealing  his  books,  >- 
the  indictment  stated  the  trading,  the  petitioning  creditor's  debt,  and  the 
act  of  bankruptcy.  I  submit  also,  with  respect  to  both  counts  of  the  indict- 
naent,  that  they  are  bad,  because  it  is  not  averred  in  either  of  them,  that  it  was 
material  that  the  date  of  these  deeds  should  have  been  truly  ^ated  by  the 
defendant,  and  inasmuch  as  the  whole  transaction  with  James  Prichara  was 
concerted  in  fraud,  the  deeds  would  not  have  been  more  operative  if  dated 
on  the  4th  of  July,  than  if  they  were  dated  on  the  4th  of  September;  and 
another  objection  is,  that  in  neither  of  the  counts  of  the  indictment  is  it 
expressly  averred,  tlmt  any  such  deeds  ever  were  in  existence. 

Balguyy  for  the  prosecution. — In  the  case  of  Rex  v.  Punshon^  3  Camp.  96, 
Lord  £llenborough,  C.  J.,  intimated  an  opinion  that,  on  an  indictment 
against  a  bankrupt  for  perjury  before  the  commissioners  in  passing  his  laat 
examination,  it  was  necessary  to  give  strict  evidence  of  the  trading,  petio 
(zoning  creditor's  debt,  and  act  of  bankruptcy.  But  in  the  case  of  Rex  v» 
Rttphael^{h)  Mr.  Justice  Abbott  held  that,  on  an  indictment  against  a  third 
person  for  perjury  committed  before  commissioners  of  bankrupt,  their.decla* 
mtion  that  the  party  is  a  bankrupt  is  sufficient. 

*GuBNEy,  B. — I  will  reserve  all  the  points  f<Nr  the  consideration  r^ooA 
of  the  judges.  I  "^^ 

Veidict^Guilty. 

(a)  In  that  ease  Mr.  JaMice  J.  Park  said :  "This  indietment  ought  to  hare  shown  a 
eonspiracy  to  do  an  unlawful  aet,  or  to  do  a  lawful  act  by  nnlawful  means.  Now  it  does 
not  state  enough  to  show  that  the  defendants  conspired  to  do  any  unlawful  act;  it  ought 
to  have  alleged  not  merely  an  issuing  of  a  commission  of  bankrapt»  but  that  there  had 
been  a  trading  by  Jones,  and  a  petitioning  creditor's  debt,  and  that  he  became  bankrupt. 
Without  5:uch  allegations  the  indictment  would  clearly  have  been  insufficient  under  th^ 
statute  5  Geo.  8,c.  30;  and  then  that  reduces  it  to  the  question,  whether  an  offence  is 
charged  within  the  statute  6  Geo.  4,  c.  16.    I  think  it  is  not." 

(6)  Tried  at  the  Devon  8p.  Ass.,  1818,  not  reported,  but  mentioned  in  Mr.  SergC 
Manning's  index  to  the  Nisi  Prius  Reports,  p.  1232.  The  learned  Serjeant  mentions  nie 
eases  of  Rex  r.  P^nthon  and  Rtx  v.  Raphael,  in  the  following  terms :— **  SembU,  that  on  aa 
indictment  for  perjury  committed  by  a  bankrupt  in  passing  his  last  examination,  it  is 
necessary  to  go  into  strict  proof  of  the  bankruptcy.  Rex  v.  Putuhon,  3  Gamp.  96-^Elleii  > 
borough,  C.  J.,  181 1.  But  on  an  indictment  against  a  third  person  examined  before  the 
commissioners,  their  declaration  that  the  party  is  a  bankrupt  is  sufficient  Rez  v.  Jts* 
jiAof/.    Abbott,  J.,  Devon.  8p.  Ass.,  1818.** 


'nrORE  LOHD  DENMAN,  C.  J.,  TINDAL,  O.  JT.,  LORD  ABINGER,  C.  B.,  PARKE,  H., 
GVRNEY,  R.,  WILLIAMS,  J.,  COLERIDGE,  J.,  COLTMAN,  J.,  ERSKINE,  J.,  MAULC, 
J.,  ROLFE,  B.,  AND  WIGHTMAN,  J. 

Hillj  for  the  defendant. — The  first  question  is,  whether  the  defendant  could 
commit  peijuiy  before  these  commisaoners  of  bankrupt,  as  there  was  no 
good  petitioning  creditor's  debt ;  and  there  is  in  the  present  case  not  only  no 
.^roof  of  a  prood  petitioning  creditor's  debt,  but  there  is  proof  that  the  peti- 
^tioning  creditor's  debt  did  not  amount  to  100/.  It  has  been  said  that  the 
.)prd  chancellor  might  make  the  fiat  good  by  ordering  another  debt  to  be 
•libstituted.  But  the  lord  chancellor  has  made  no  such  order,  and  the  fiat  is 
liierefot^  bad. 

I/>rd  Abinger,  C.  B. — ^Tou  cannot  dispute  the  authority  of  die  commis- 
sbnen  to  take  die  pjrelwninaiy  proceedings  under  the  &t,  to  asceitaia^ 
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trbether  flie  par^r  shoald  be  adjudged  a  bankrupt  or  not.  They  wese 
authorized  to  do  Uiat  by  the  fiat  of  die  lord  chanceUor ;  but  you  say  that,  if 
there  was  no  good  petitioning  creditor's  debt,  the  commissioners  had  no 
authority  to  inquire  and  examine  witnesses  as  to  the  bankrupt's  property. 
*3251  ^^' — ^  ^^^  might  occur  where  a  party  might  sue  out  *a  fiat  who 
-'  bad  no  debt  at  all,  and  perhaps  the  lond  chanceUor  would  not  substi- 
tute another  petitioning  creditor's  debt,  although  the  bankrupt  might  owe 
debts  to  a  sufficient  amount ;  indeed,  I  am  told  that  the  practice  is,  where  a 
bankrupt  has  brought  an  action,  and  there  is  an  application  to  substitute 
another  petitioning  creditor's  debt,  for  the  lord  chancellor  to  grant  the  order 
without  prejudice  to  the  action. 

Lord  Uenman,  C.  J. — ^Mr.  Hill,  we  need  not  trouUe  you  further. 

The  case  was  considered  by  the  judges,  who  hdid  the  conviction  wrong. 


NORTHERN  SPRING  CIRCUIT,  1841. 


DURHAM  ASSIZES. 

BEFORE  BfR.   JUSTICE  MAXTLE, 


REGINA  V.  ATKINSON. 

Or  an  iadietmeBt  for  forfinic  and  ntlering  a  "  warrant  and  order  for  the  payment  of 
money,  to  wit,  a  warrant  and  order  for  the  payment  of  86/V  and  for  forging  and  uttering 
an  ■*  acquittance  and  receipt  for  money,  to  wit,  for  86^. ;"  it  was  proved,  that  J.  M.  had 
paid  85/.  into  the  D.  bank,  and  had  taken  an  accountable  receipt  for  that  amount ;  and 

*  that  the  coarse  of  dealing  at  the  D.  bank  was  to  treat  the  accountable  receipt  with  th« 
depositor's  signature  on  the  face  of  it  as  an  order  for  the  payment  of  the  money 
deposited  and  interest ;  and  that  the  prisoner  went  to  the  D.  bank  with  the  receipt  that 
had  l>een  given  t(»  J.  M.,  and  having  written  the  name  of  J.  M.  on  the  face  of  it,  he 
delirered  it  to  the  bankers,  who  paid  him  85/.,  and  also  3/.  17f.  Bt/.  for  interest.  The 
priaoner  was  convictedt  and  the  fiAeen  judges  held  the  conviction  right. 

FoBGCRY. — The  prisoner  was  indicted  for  forging  and  uttering  a  certain 

instrument,  with  intent  to  defraud  Jonathan  Backhouse  and  others.     The 

bdictmeut  contained  eight  counts,  of  which  the  third,  sixth,  seventh,  and 

^3261  ^^^  ^^'y  became  material.    The  third  count  charged  the  ^prisoner 

-*  with  feloniously  forging  **  a  certain  warfwU  and  arderfmr  the  paymeni 

Sfmonejfj  ta  wUy  a  warrant  and  (nderfor  the  payment  nfSbl.^  with  intent  to 
eftaud,  &c.  The  sixtli  count  differed  from  the  third,  in  describing  the 
instrument  foif^ed  as  an  ^^  acquittance  and  receipt  far  tmmcy,  to  vaii^fot  o5/." 
The  aeveoth  and  eighth  counts  were  for  uttering  forged  instruments  described 
as  in  the  third  and  sixth  counts. 

It  appeared  that  a  person  named  John  Mann,  in  the  month  of  June,  183d^ 
bad  deposited  the  sum  of  86/.  in  the  hands  of  Jonathan  Backhouse  and 
others,  who  constituted  the  Darlington  Bank  at  Stockton,  and  that  on  tbfll 
occasion  he  received  from  the  bank  an  accountable  receipt  in  the  foUowmg 
form: — 

Q 
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^  No.  F.  266,  Darlington  Bank,  Stockton, 

*§  12th  6  M.,  1839. 

Received  of  John  Mann, 

Eighty-fiye  Pounds 

§  to  his  credit 

,&•  For  Jonathan  Backhouse  &  Co. 

§  Frederick  Backhouse. 

»  £85. 

^  Entered,  F.  B. 

It  further  appeared  that  in  the  month  of  October,  1840,  the  prisoner, 
having  this  receipt  in  his  possession,  went  to  the  bank,  and  representii^ 
himself  to  be  John  Mann  therein  mentioned,  wrote  the  words  ^'John  Mann'' 
on  the  face  of  the  receipt  and  delivered  it  to  the  bankers,  who  paid  him  the 
sum  of  87/.  17s.  6d,,  being  the  amount  mentioned  in  the  receipt  with 
interest.  It  futher  appeared  that  interest,  b  v  the  course  of  dealing  between 
the  bankers  and  their  customers,  was  payable  on  their  accountable  receipts, 
and  that  the  bankers  on  having  a  receipt  delivered  back  to  them,  wilh  the 
name  of  the  party  who  had  deposited  written  upon  it  by  him,  treated  it  as 
an  order  for  the  ^payment  of  the  amount  deposited  with  the  interest  r*327 
then  due,  and  paid  such  amount  and  interest  accordingly.  '- 

Grainger  and  Otierf  for  the  prisoner,  objected  that  on  this  evidence  the 
counts  above  specified  were  disproved;  that  the  document  itself,  inde- 
pendently of  the  evidence,  had  no  meaning ;  and  that  the  evidence  showed 
it  to  be  an  order  of  warrant,  not  for  85/.,  as  stated  in  the  counts,  but  for 
87/.  17*.  ed. 

Knowles  and  W,  S.  Gray,  for  the  prosecution,  submitted  that  it  was  not 
necessary  to  state  the  amount  at  all,  and  that  being  stated  under  videlicet,  it 
need  not  be  proved  precisely.  They  cited  the  case  of  Rex  v.  Johnson^ 
3  M.  &  S.  539.(a) 

Maule,  J. — I  shall  reserve  the  point  for  the  consideration  of  the  fifteen 
judges.  Verdict — Guilty. 

^In  the  ensuing  term  the  case  was  considered  bvthe  fifteen  judges  ■-•oog 
on  the  question,  ^^  whether  the  evidence  supported  the  3d,  6th,  7di,    ^ 
and  8th  counts,  or  either  of  them,"  and  their  lordships  held  the  conviction 
right. 

(a)  In  that  case  the  prisoner  was  indicted  for  embezzling  bank-notes,  which  were  de* 
scribed  in  the  indictraent  as**  divers,  to  wit,  nine  bank-notes  for  the  payment  ofdivers  stuns 
of  money,  amoaniing  in  the  whole  to  a  certain  sum  of  money,  to  wit,  the  sum  of  9/.  and  of  the 
value  of  9/.'*  It  was  objected  that  the  notes  were  not  sufficiently  described.  The  court  held 
the  description  to  be  sufficient;  and  Lord  Bllenborough  said,  '*  If  bank-notes  be  recognised 
by  that  description  in  the  act  of  parliament,  the  indictment  has  done  enough  in  laying 
them  under  such  a  description ;  but  it  goes  further,  and  adds,  unnecessarily  perhaps,  *for 
the  payment  of  money,*  and  moreover  gives  their  amount  and  number  and  value;"  and 
Mr.  Justice  fiayley  said,  **  It  appears  to  me  that  bank-notes  is  a  sufficient  description  of 
the  thing  embezzled.  Many  acts  of  parliament  have  described  them  as  bank-notes,  and 
no  otherwise ;  therefore  I  must  take  it  that  bank-notes  is  in  general  a  sufficiently  certain 
description  of  this  chattel.  If  that  be  so,  is  it  necessary  to  go  farther  in  this  indictment, 
tad  Ktate  of  what  particular  value  each  note  is  !    I  think  not." 
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YORKSHIRE  ASSIZES. 

BEFORE  MR.   BAROM  ROLFE. 


REGINA  t^.  HENDERSON  and  BARLOW. 

An  ftcqnittal  of  an  oflence  charged  as  a  larceny  cannot  be  pleaded  in  bar  to  an  indicV 
mcnt  for  the  tame  offence  charged  as  a  false  pretence. 

SanbUt  that  obtaining  money  by  the  false  representation  of  an  existing  fact,  the  party  nAtking 
the  representation  then  knowing  it  to  be  false,  is  an  obtaining  money  by  false  pre* 
tences  within  the  stat  7  &  8  Geo.  4,  c.  129,  s.  53. 

An  indictment  for  false  pretences  against  H.  &  B.  charged  that  F.  P.  was  possessed  of 
a  mare,  and  U.  of  a  horse,  and  that  H.  and  B.  falsely  pretended  to  F.  P.  that  B.  **  waa 
then  and  there  possessed  of  a  certain  sum  of  money,  to  wit,  the  sum  of  12/.,**  and  that 
if  F.  P.  would  exchange  his  mare  for  H.*s  horse,  B.  was  willing  and  ready  to  purchaaa 
the  horse  of  F.  P. and  give  him  12/.  for  it;  "whereas  in  truth  and  in  fact  the  said  J. 
B.  was  not  then  and  there  possessed  of  the  said  sum  of  12/V*  and  was  not  then  and 
there  ready  and  willing  to  purchase  the  said  horse: — //«/</,  that  the  indictment  was  bad, 
as  it  did  not  aver  that  the  defendants  knew  that  B.  was  not  possessed  of  121. 

False  pretences. — ^The  indictment  charged  that  Francis  Pawson  was 
possessed  of  a  certain  mare,  and  that  the  defendant  Henderson  was  possessed 
of  a  certain  horse,  and  that  the  defendants  did  falsely  pretend  to  Francis 
Pawson,  **  that  he,  the  said  Jeremiah  Barlow,  was  then  and  there  possessed 
of  a  certain  sum  of  money,  to  wit,  the  sum  of  12/. ;"  and  that  if  Francis 
Pawson  would  exchange  his  mare  for  the  defendant  Henderson's  horse,  the 
defendant  Barlow  was  willing  and  ready  to  purchase  the  horse  of  Francis 
Pawson,  and  pay  him  12/. ;  by  means  of  which  false  pretences  the  defend- 
ants obtained  the  mare  from  Francis  Pawson,  with  intent  to  defraud  him  of 
the  same ;  ^'  whereas,  in  truth  and  iu  fact,  the  said  Jeremiah  Barlow  was  not 
then  and  there  possessed  of  the  said  sum  of  12/.,  and  was  not  then  and 
there  ready  and  willing  to  purchase  the  said  horse  of  him  the  said  Francis 
Pawson,  and  was  not  then  and  there  ready  and  willing  to  pay  the  said 
Francis  Pawson  the  said  sum  of  12/.'' 

*The  defendants  pleaded  a  plea  of  autrefois  acquit,  which  stated  r«Qoo 
that  at  the  now  present  general  jail  delivery  for  the  county  of  York,  ^ 
the  defendants  were  indicted  for  stealing  a  mare  of  Francis  Pawson,  and 
were  acc^uitted ;  and  the  plea  went  on  to  aver  the  identity  of  the  defendants, 
of  Francis  Pawson,  and  of  the  mare ;  and  that  the  taking  in  fact  of  the  mare 
in  the  former  indictment  mentioned,  and  the  obtaining  in  fact  of  the  mare  in 
the  present  indictment,  were  one  and  the  same,  and  that  they  never  obtained 
any  other  mare  from  Francis  Pawson ;  **  and  that  the  larceny  to  which  the 
said  last  mentioned  obtaining  of  the  said  mare  would  amount,  if,  upon  the 
trial  of  the  said  Robert  Henderson  and  Jeremiah  Barlow  on  the  indictment 
to  which  they  are  now  pleading,  it  should  be  proved  that  they  obtained  the 
said  mare  in  any  such  manner  as  to  amount  in  law  to  larceny,  and  the  said 
larceny,  of  which  the  said  Robert  Henderson  and  Jeremiah  Barlow  were  so 
indicted  and  acquitted  as  aforesaid,  are  one  and  the  same  larceny,  and  not 
other  or  different  larcenies."  To  this  plea  there  was  a  demurrer,  and  joinder 
in  demurrer. 

Pashleyy  in  support  of  the  demurrer,  submitted,  that  the  plea  was  good 
by  reason  of  the  proviso  contained  in  the  53d  section  of  the  stat.  7  &  8  Geo. 
4,  c.  29,  by  which  it  is  provided,  that  if  on  the  trial  of  an  indictment  for 
fidse  pretences  it  shall  be  proved  that  the  defendant  obtained  the  property  in 
such  a  manner  as  to  amount  to  a  larceny,  be  should  not  be,  by  reason 
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thereof,  entitled  to  be  acquitted  of  the  misdemeanor.  He  also  submitted^ 
that  the  indictment  was  bad^  as  the  only  pretence  charged,  which  related  to 
an  existing  &ct,  was  the  pretence  that  the  defendant  Barlow  was  possessed 
of  12/.,  and  with  respect  to  that  there  was  no  averment  that  the  defendants 
or  either  of  them  knew  that  Barlow  had  not  12/. 

Wariley,  for  the  prosecution,  submitted  that  the  plea  *was  bad,  as  r«oQQ 
the  defendants  could  not  have  been  convicted  of  a  misdemeanor  on  ■- 
the  former  mdictmenl,  and  that  the  presentr  indictment  was  sufficient,  as  it 
stated  that  the  defendants  obtained  the  mare  by  a  pretence  which  was 
avefred  to  be  false,  and  that  judgment  therefore  ou^t  to  pass  against  ihe 
defendants  as  on  a  conviction.(a) 

Bx}LF£,  B.,  reserved  the  points  for  the  conidderation  of  the  fifteen  judges. 


BEFORE  LORD  DENMAK,  C.  J.,  TINDAL,  C.  J.,  LORD  ABINOER,  C.  B.,  PARKE,  B., 
ALDER80N,  B.,  PATTESON,  J.,  WILLIAMS,  J.,  COLERIDGE,  J.,  OOLTMAN,  J., 
ERSKINE,  J.,    ROLFE,  B.,  AND  WIGUTMAN,  J. 

Pashley,  for  the  defendants. — I  submit  that  this  plea  is  good,  because  the 
defendants  might,  upon  this  indictment,  be  convicted  of  larceny  under  the 
proviso  contained  in  the  53d  section  of  the  stat.  7  &  8  Geo.  4,  c.  29,  althou^ 
they  have  been  acquitted  of  that  very  larceny  upon  another  indictment. 
This  case  is  not  like  any  other  that  has  occurred,  as  this  proviso  is  an 
anomaly,  and  unlike  anything  before  known  in  the  law. 

^Alderson,  B. — Must  not  this  plea  of  autrefois  acquit  fail,  because   r^eai 
the  defendants,  on  the  former  indictment,  were  never  in  jeopardy  as  ^ 
to  the  misdemeanor? 

Parke,  B. — Suppose  that  this  indictment  for  false  pretences  does,  as 
the  law  at  present  stands,  charge  two  offences  in  the  alternative,  that  is, 
the  stealing  of  the  mare,  or  the  obtaining  the  mare  by  false  pretences — this 
plea  at  the  most  answers  one  of  the  alternatives  only ;  for  if  the  obtaining  of 
the  mare  was  not  a  felony,  the  plea  is  certainly  no  answer  to  that. 

Pashley. — If  then  the  defendants  had  been  convicted  of  horse-stealing  on 
die  first  indictment,  and  had  been  transported  for  ten  years,  they  might  at 
the  end  of  that  time  be  indicted  for  the  same  offence,  as  a  false  pretence,  by 
an  indictment  in  the  same  form  as  the  present,  and  yet  could  not  plead  autre- 
fois acquit  if  the  present  plea  cannot  be  sustained. 

Alderson,  B. — That  is  the  difficulty. 

RoLFE,  B. — And  that  difficulty  occurred  to  me  at  York. 

Erskine,  J. — There  is  in  this  plea  no  allegation  that  the  defendants  did 
in  fact  s^eal  this  mare. 

Pasfl?y, — The  plea  only  need  show  that  the  party  is  twice  put  in 
jeopardy. 

Alderson,  B. — How  does  it  dK)W  that  they  have  before  been  in  je<^acdy 
for  this  misdemeanor  ? 

Patteson,  J. — Probably  the  first  acquittal  was  on  the  ground,  that  the 
oflence  did  not  amount  to  a  felony. 

Pashley. — I  submit  that  these  defendants  were  in  ^jeopardy  for  the  j^m^ 
felony  on  the  first  indictment,  and  that  in  one  state  of  circumstances  '- 

(n)  Id  the  ease  of  Bex  r.  Jonah  Taykr,  ft  B.  4b  R.  4SS»  it  was  held  thai  a  joditment 
against  9  defendant  on  demnrrer.  in  a  cam  of  mimiemtanor,  is  final*  and  thai  the  defendant 
is  not  entitled  to  answer  over,  even  if  the  demurrer  conclade  with  a  prayer  of  jndgw 
Vient  of  respondeas  oaster.  In  ca$e»  of  /f&my,  it  seemn  that  the  jodso^ent  agrainst  a  pri- 
soner on  a  demnrrer  is  not  iaal.  But  as  to  this  see  tbe  jndgmaoi  of  Abhott,  C.  J.yia  tile 
jK^ffn^  of  Bmx  v.  Jfmtk  7aylBr« 
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Hiej  would  be  in  jeopardy  for  fhe  felony  on  the  present  indictment.     I  sub 
mit  further,  that  the  present  indictment  is  bad,  because  it  does  not  show  a 
sufficient  false  pretence.     With  the  exception  of  the  statement  that  Barlow 
was  possessed  of  12/.,  the  pretence  does  not  relate  to  any  fact  at  all. 

Pa&kc,  B. — ^There  is  a  fiilse  representation  of  an  existmg  iacti 

Pashley, — If  your  lordship  diould  decide,  that  a  false  representation./^f^ 
existing  &ct  is  a  false  pretence  within  this  act  of  parliament,  a  very'  large 
class  of  cases  would  come  within  the  scope  of  that  decision. 

Parke,  B.— In  the  case  of  Beg.  v.  Parker^  7  C.  &  P.  825,  (32  E.  C.  L. 
R.  755,)  I  left  it  to  the  jury  to  say,  whether  the  defendant  had  falsely  repre- 
sented that  he  had  an  account  at  the  bank  of  Stuckey  &  Co.  The  jury  found 
fhe  representation  to  be  false,  and  the  judges  held  the  conviction  right,  as  it 
was  the  false  representation  of  an  existing  fact. 

Pashky. — In  the  case  of  Rex  v.  Wheaiky^  2  Burr.  1128,  it  is  laid  down 
that  the  selling  an  unsound  horse,  affirming  him  to  be  sound,  is  not  a  crimi- 
nal offence;  and  in  Rex  v.  CodrmgUmy  1  C.  &  P.  661,  (11  E.  C.  L.  R. 
518,)  where  a  party  had  professed  to  sell  a  reversionary  interest  in  property, 
and  the  vendee  took  the  usual  covenant  for  title,  it  was  held  that  the  party 
could  not  be  convicted  of  obtaining  the  purchase  money  by  false  pretences, 
although  he  had  infiict  previously  sold  his  interest  in  the  property  to  another 
person,  and  yet,  in  each  of  those  cases,  there  must  have  been  a  misrepre- 
*3331  ^"^^^^'^  ^f  ^^  existing  fact.  Another  objection  to  the  present  *indict* 
-■  ment  is,  that  there  is  no  averment  of  any  scienter.  The  indictment 
does  not  charge  that  the  defendants,  or  either  of  them,  kneu)  that  the 
defendant  Barlow  had  not  the  money,  nor  docs  it  even  charge  that  the  de- 
fendants did  knowingly  fidsely  pretend  that  the  defendant  Barlow  had  not 
Jiis  sum  of  12/. 

EasKiNE,  J. — He  might  have  had  the  money  five  minutes  before,  and 
have  got  his  pocket  picked. 

PoMhlsy, — The  prosecutor  himself  might  have  picked  the  pocket  of  Bar> 
low  five  minutes  before.  In  the  case  of  Widcham  v.  The  Queeriy  2  P.  &  D. 
333,  which  was  a  case  of  false  pretences,  in  which  the  indictment  charged 
that  the  defendant  was  a  captain  in  the  East  India  Company's  service,  and 
fiiat  "  a  certain  promissory  note**  produced  by  the  defendant  was  a  e;ood 
ind  valuable  security,  it  appears  to  have  been  conceded  by  Sir  F.  Pollock^ 
who  was  counsel  for  the  crown,  that  it  was  essential,  with  respect  to  that 
part  of  the  pretence  which  related  to  the  note,  to  aver  that  the  defendant 
knew  that  it  was  not  a  good  and  valuable  security ;  and  in  that  case  Lord 
Denman  says,  ^  I  am  of  opinion  that  the  two  pretences  in  this  indictment 
must  be  taken  together,  and  as  the  pretence  charged  with  respect  to  the  pro* 
nissory  note,  which  it  is  not  even  stated  that  the  prisoner  knew  to  be  worth- 
kss,  is  insufficient,  the  indictment  is  not  sustainable." 

Lord  Abinger,  C.  B. — This  is  clearly  a  good  objection. 

Parke,  B. — All  that  we  can  say  is,  that  the  judge  who  goes  the  next 
northern  circuit  will  give  judgment  for  the  defendants,  on  the  ground  that 
liiis  indictment  is  bad. 


•334]  •REGINA  v.  HANSON. 

B.  employed  J.  L.  to  do  work  for  him.  J.  L.  had  a  partner  named  8^  who  took  no  aethrt 
fart  in  the  basinets,  of  which  H.  was  aware.    J.  L.  axked  for  payment  for  the  wtnk 

^  aid  H.  paid  him  by  a  forged  bill  of  exchange,  knowing  it  lo  be  so.  J.  L.  endorsed  ih* 
VOL.  xu.  24  Q  2 
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bill  m  his  own  name  only,  and  gave  it  to  his  partner  8.,  who  aAerwards  endorsed  it 
with  bis  own  name,  and  paid  it  away.  H.  was  convicted  of  the  uttering  on  a  couiU 
which  laid  an  intent  to  defraud  J.  L.,  and  the  judges  held  the  conviction  right. 

Forgery. — ^The  prisoner  was  indicted  for  forging  and  uttering  a  bill  of 
exchange  with  intent  to  defraud  John  Leadbitter, 

'^he  forgery  and  the  uttering  of  the  bill  were  clearly  proved ;  but,  with 
respect  to  the  intent  to  defraud,  it  appeared  that  John  Leadbitter  had  beeq 
employed  by  the  prisoner,  then  the  owner  of  a  mill,  to  make  a  mill-dam, 
and  that  Leadbitter  had  a  partner  named  Stansfield,  who,  however,  took  no 
active  part  in  the  business,  although  he  was  known  to  be  a  partner  by  the 
prisoner.  It  was  proved  that  Leadbitter,  who  had  superintended  the  woHc, 
applied  to  the  prisoner  for  payment :  that  the  prisoner  paid  Leadbitter  money 
on  account ;  and  afterwards,  mstead  of  making  a  further  money  payment,  gave 
him  the  bill  in  question  endorsed  by  himself,  he  (Hanson)  being  the  payee. 
The  partner,  Stansfield,  was  not  present  when  the  bill  was  so  given.  It  was 
further  proved,  that  Leadbitter  endorsed  the  bill  in  his  own  name  only,  and 
afterwards  delivered  it  to  Stansfield,  asking  him  if  he  could  make  any  use 
of  it,  and  that  Stansfield  afterwards  paid  it  away,  endorsing  it  also  with  his 
own  name. 

WU/dnSj  for  the  ^prisoner,  submitted,  that  Messrs.  Leadbitter  and  Stans* 
field  being  shown  to  be  partners,  and  it  being  shown,  also,  the  prisoner 
knew  that  they  were  so,  the  intent  of  the  prisoner  must  be  taken  to  be  the 
legal  consequence  of  his  own  act,  which  was  the  defrauding  of  the  two  part- 
ners, and  that  there  was,  therefore,  a  variance  between  the  intent  proved 
and  the  intent  laid  in  the  indictment. 

Pashlzy^  for  the  prosecution. — The  intent  of  the  prisoner  is  a  question  for 
the  jury,  and  on  the  facts  proved  the  jury  may  infer  that  the  prisoner  in- 
tended to  defraud  Mr.  ^Leadbitter  alone,  with  whom  alone  he  had  rftOQe 
dealings ;  and  even  if  he  did  also  intend  to  defi^ud  both  the  partners,  *•  '^^ 
he  might  be  not  the  less  guilty  of  intending  to  defraud  the  one  only  to  whom 
he  actually  uttered  the  forged  instrument.(a) 

WiGHTMAN,  J.,  left  it  to  the  jury  to  say,  whether  the  prisoner  intended  to 
defraud  Leadbitter  alone. 

Verdict — Guilty,  the  jury  finding  that  the  prisoner  did  intend  to  de* 
fraud  Leadbitter  alone. 

WiGHTMAN,  J. — I  shall  reserve  the  point  for  the  consideration  of  the  fi£^ 
teen  judges.  

In  the  ensuing  term  the  case  was  considered  by  the  judges,  who  held  the 
conviction  right. 

.  (a)  See  the  cases  of  Rrgjina  v.  Bowtn^  ante,  p.  149,  and  Rtg^  ▼.  GrearA,  9  C.  &  P.  499^ 
(38  E.  C.  L.  R.  195,)  and  the  cases  then  cited,  and  the  case  of  Rex  y.  Mazagora^  R.  dc  R. 
C.  C.  291,  (Brit.  C.  C.  vol.  1.) 

REGINA  V.  SARAH  GOLDTHORPE. 

If  a  woman  endeavour  to  conceal  the  birth  of  her  child,  by  placing  the  dead  body  of  the 
child  between  a  bed  and  a  mattrass,  this  is  a  sufficient  disposing  of  the  dead  body  to 
constitute  an  oflTence  within  the  stat.  9  Gen.  4,  c.  31,  s.  14,  and  it  is  not  essentia!  to 
such  an  oflTeoce  that  the  dead  body  should  either  be  put  in  some  place  intended  for  its 
fimd  deposit,  or  be  buried  or  destroyed. 

Murder. — The  prisoner  was  charged  with  the  murder  of  her  new-bom 
Illegitimate  child. 
It  appeared  that  the  prisoner  had  been  suspected  of  being  with  child,  but 
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had  always  denied  it,  and  that  after  her  delivery  she  persisted  in  denyins 
that  she  had  had  a  child,  but  upon  Mr.  Parker,  a  surgeon,  who  examined 
•QQgi   her,  discovering  all  the  symptoms  of  recent  delivery,  and  asking  *her 

^  what  had  become  of  the  chud,  she,  after  some  hesitation,  said  that  it 
was  under  the  bed.  It  was  proved  diat  the  child  was  not  under  the  bed. 
and  that  upon  the  prisoner  being  again  asked  where  the  child  was,  she  saia 
h  was  between  the  bed  and  the  mattrass.  It  was  further  proved  that  th^ 
body  of  the  child  was  found  between  the  bed  and  the  mattrass  with  a  wound 
on  its  throat,  which  would  have  been  mortal  if  the  child  had  been  bom 
alive,  which  on  the  evidence  was  not  conclunvely  shown. 

The  jury  found  the  prisoner  not  guilty  of  the  murder,  but  guilty  of  con^ 
cealing  the  birth  of  the  child. 
WU/dnSy  for  the  prisoner. — I  submit  that  the  prisoner  cannot  in  this  case 
be  convicted  of  the  concealment  of  the  birth  of  this  child,  as  the  stat.  9  Geo. 
4,  c.  31,  s.  14,  applies  only  to  cases  where  the  body  is  either  secretly  buried 
or  disposed  of  in  some  place  oi  final  deposit,  and  does  not  apply  to  cases 
where  there  is  a  hiding  of  the  body  in  a  place  from  which  a  further  removal 
of  the  body  is  contemplated.  This  was  so  held  in  the  cases  of  Regina  v. 
^«A,  2  M.  &  Rob.  294,(a)  and  Regma  v.  Bell,  2  M.  &  Rob.  294,  n.(6) 
*3371       *  WiGHTMAN,  J. — ^I  will  reserve  the  point  for  the  consideration  of  the 

•I   fifteen  judges.  Judgment  respited. 

In  the  ensuing  term  the  case  was  considered  by  the  fifteen  judges,  who 
held  the  conviction  right. 

(a)  In  that  case,  which  was  tried  at  the  Dorchester  8a mmer  Assizes,  1840,  Mr.  Jastica 
Maulc  held,  that  on  an  indictment  for  concealini;  the  birth  of  a  child,  a  final  disposing 
of  the  body  must  be  shown,  and  that  the  hiding  of  the  body  in  a  place  from  which  a 
farther  removal  of  the  body  is  contemplated  will  not  support  the  indictment. 

(6)  In  that  rase,  which  was  tried  at  the  Northumberland  Sprint;  Assizes,  1841,  the 
prisoner  was  indicted  for  endeavouring  to  conceal  the  birth  of  her  child,  and  it  appeared 
that  she  had  placed  it  in  a  box  in  her  bed-room,  and  Baron  Rolfe  was  of  opinion  **  that  the 
statute  contemplated  some  mode  of  disposing  of  the  body,  ejusdem  generis,  with  the 
term  'burying,  as  by  burning,  or  cutting  to  pieces,  &c.,or  by  hiding  it  in  some  place 
intended  for  its  final  deposit."  In  the  case  of  Rex  v.  Snell,  2  M.  &  Rob.  44,  on  an  indict- 
ment for  a  similar  offence,  the  evidence  was  that  the  prisoner  was  crossing  a  yard,  in  a 
direction  towards  a  privy  with  a  bundle,  and  was  stopped.  This  bundle  contained  thi» 
child.  Baron  Gumey  held,  that  the  prisoner  could  not  be  convicted,  as  she  *'was  inter- 
rapted  in  the  act  probably  of  disposing  of  the  body,  but  the  act  was  incomplete." 


REGINA  V.  JAMES  DEALTRY  STEEL. 

An  indictment  for  a  conspiracy  charged  the  defendant  with  conspiring,  with  other  persons 
unknown,  **to  cheat  and  defraud  /.  D,  and  otken,**  and  laid  as  overt  acts  that  the  defend* 
ant  did  falsely  pretend  to  J.  D.  that  he  was  a  merchant  named  G.,  and  did,  under  colour 
of  a  pretended  contract  with  J.  D.  for  the  purchase  of  certain  goods  of  "the  said  /.  D» 
Qndother$r  obtain  a  large  quantity  of  the  goods  ''of  the  said  /.  D,  and  tnher»^  with 
intent  todefraud  *'the  said  J.D.andothin:" — H(pM,thatthe  words  ** and  others'*  throughool 
this  indictment  must  be  taken  to  mean  ahen  the  ptuinen  of  J,  P.,  and  not  other  persona 
wholly  unconnected  with  J.  D.;  and  that  on  the  trial  of  this  indictment  evidence  was 
not  admissible  to  show  that  the  defendant  attempted  to  defraud  other  persons  wholly 
nnconnecied  with  J.  D. 

CoNapiRACY. — The  second  count  of  the  indictment  was  as  follows :  ^^  And 
tbe  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  James  Dealtry  Steel  heretofore,  to  wit,  on  the  same  day  and  year  afore* 
said,  with  force  and  arms,  at  the  parish  of  Huddersfield  aforesaid,  in  the 
county  aforesaidi  unlawfully,  wickedly,  and  deceitfuUy  did  conspire,  combine^ 
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confederate,  and  agree,  together  wijQi  divers  other  persons  to  the  jurors  afoi 
said  unknown,  to  cheat  and  defraud  the  said  Jonas  Donhersley  and  othatt 
of  certain  other  goods,  wares,  and  merchandise ;  and  that  in  further  pursuance 
of  the  said  wicked,  fraudulent,  and  unlawful  conspiracy,  combination,  con- 
federacy, and  agreement,  the  said  James  Dealtiy  Steel  neretofore,  to  wit,  on 
the  same  day  and  year  last  aforesaid,  at  the  parish  of  Huddersfield  aforesaid, 
in  the  county  aforesaid,  did  then  and  there  falsely,  unlawfully,  and  know- 
ingly pretend  *to  the  said  Jonas  Donkersley,  that  he  the  said  J.  D.  r«ooQ 
Steel  then  and  there  was  a  merchant  of  the  name  of  ^  Grantham,'  of  >- 
the  firm  of  ^  Grantham,  Nicholson,  &  Co.,'  carrying  on  the  business  of  wool- 
len and  stuff  merchants  in  Park  Lane,  in  Leeds,  in  the  said  county  of  York, 
and  in  Market  street,  in  Huddersfield  aforesaid,  in  the  county  aforesaid ;  and 
that  in  furdier  prosecution  of  the  said  unlawful  conspiracy,  combination,  con- 
federacy, and  agreement,  and  under  colour  and  pretence  of  the  said  J.  D. 
Steel  being  such  merchant  of  such  firm  as  aforesaid,  he  the  said  J.  D.  Steel 
did  then  and  there,  and  under  colour  of  a  certain  other  pretended  contract 
with  the  said  Jonas  Donkersley,  for  the  purchase  of  certain  other  woollen 
cloth,  of  the  goods,  wares,  and  merchandise  of  the  said  Jonas  Donkersley 
and  others^  obtain  and  get  possession  of  a  large  quantity  of  other  woollen 
cloth,  to  wit,  twenty  yanls  of  other  woollen  cloth,  of  great  value,  to  wit,  of 
the  value  of  12/.,  of  the  goods,  wares,  and  merchandise  of  him  t/te  said 
Jonas  Dmkershy  and  others^  from  the  said  Jonas  Donkersley ;  and  whereas 
tn  truth  and  in  fact  the  said  J.  D.  Steel  was  not  then  and  there  a  merchant 
of  the  name  of  ^Grantham,'  of  the  said  firm  of  ^  Grantham,  Nicholson,  &  Co.,' 
carrying  on  the  business  of  wooUen  and  stuff  merchants,  in  Park  Lane,  in 
Leeds  aforesaid,  nor  in  Market  street,  in  Huddersfield  aforesaid,  but  falsely 
anrl  deceitfully  pretended  the  same,  with  intent  then  and  there  and  by  colour 
thereof  to  cheat  and  defraud  the  said  Jonas  Donkersley  and  others^  to  wit,  at 
Huddersfield  aforesaid,  in  the  county  aforesaid,  to  the  great  damage  and 
deception  of  the  said  Jonas  Donkersley  and  others^  to  the  evil  example  of  all 
others,  ai^inst  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lady  the  queen,  her  crow^n  and  dignity." 

It  appeared  that  Mr.  Donkersley  had  partners,  and  evidence  was  given 
with  a  view  of  showing  an  attempted  fraud  on  that  firm,  and  it  was  also 
proposed  by  Sir  G.  *Leunnj  on  the  part  of  the  prosecution,  to  go  into  r«qQo 
evidence  with  a  view  of  showing  attempts  made  by  the  defendant  to  *- 
defraud  other  persons  as  well  as  the  firm  of  Donkersley  &  Co.  of  their 
goods. 

Blis^y  for  the  defendant,  submitted,  that  as  the  conspiracy  was  laid  to  be 
to  defraud  *^  Jonas  Donkersley,  and  others,"  the  words  *^  and  others"  must 
be  taken  to  mean  others  the  partners  of  Jonas  Donkersley,  and  that,  there- 
fore, evidence  of  attempts  to  defraud  other  persons  unconnected  with  him 
vas  not  receivable. 

Sir  G.  Lewinj  for  the  prosecution. — ^The  words  ^^and  others"  do  not 
necessarily  mean  the  partners  of  the  person  first  mentioned,  and  a  conspiracy 
to  defraud  one  person  *'  and  others"  would  not  be  at  all  restricted  to  the 
defraiding  of  one  firm  only. 

Bliss. — In  the  latter  part  of  the  second  count  the  goods  are  stated  to  be 
the  goods  of  "  Jonas  Donkersley  and  others,"  and  there  the  words  "  and 
others"  can  only  import  others  his  partners ;  and  if  the  construction  con- 
tended for  on  the  other  side  be  correct,  the  wonfs  ^*  and  others"  must  have 
one  meaning  at  one  part  of  the  count,  and  a  diflerent  meaning  at  another 
*part  of  the  same  count* 
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WiGoncAN,  J.<^  ahall  Kteive  Hie  evidence,  and  I  'will  xeserve  Hit  poidi 
for  the  consideration  of  the  fifteen  judges. 
The  evidence  was  received* 

Verdioti  guilty  on  the  second  count  of  the  indictment 

^  FAMKEf  B«,  GmUfEY,  B.y  WILLIAMS,  J.,  COLEBIDGE,  J.,  COLTMAN,  J., 

EltSKIME,  J.,  MAVLE,  J.,  BOLI1B,  1.,  AND  WlGHTlfAN,  J. 

BlisSy  for  the  defendant,  submitted,  that  in  the  second  count  of  this  indict- 
ment the  conspiracy  charged,  which  was  to  defraud  *^  Jonas  Donkersley  and 
others,"  roust  he  restrictea  to  mean  a  charge  of  conspiring  to  defraud  Jonas 
Donkersley  and  others  his  partners,  and  that,  if  it  did  not  so  mean,  the  count 
would  be  bad  fbr  uncertainty,  as  it  was  uncertain  whether  the  words  "  and 
others"  included  other  persons  as  well  as  the  partners  of  Mr.  Donkersley, 
or  whether  those  words  mcluded  his  partners  only. 

WiGHTMAN,  J. — The  objection  taken  at  the  trial  was  that,  ex  vi  termini| 
the  word  ^'  others,"  in  this  count,  meant  the  partners  of  Jonas  Donkersley, 
«nd  must  necessarily  so  mean :  but  the  learned  counsel  for  the  prosecution 
pat  it,  that  the  woras  "  and  others,"  in  the  charging  of  the  conspiracy,  in- 
cluded a  number  of  persons  totally  unconnected  with  Mr.  Donkersley. 

Bliss. — ^I  submit  Uiat  the  words  **  and  others"  must  have  the  same  mean- 
ing all  through  the  count,  and  in  the  latter  part  of  it,  if  the  meaning  is  not 
restricted  to  partners,  the  indictment  is  clearly  bad. 

Lord  Abinger,  C.  B. — I  think  Mr.  Bliss  is  right  in  saying,  that  the  word 
^'  others"  must  have  the  same  meaning  in  the  earlier  part  of  the  count  as  in 
the  latter  part  of  it ;  and,  with  respect  to  the  property  of  the  goods,  it  must 
mean  that  they  were  the  goods  of  Jonas  Donkersley  and  his  partners. 

The  case  was  afterwards  considered  by  the  judges,  who  held  the  con* 
riction  wrong. 

•841]  ♦LIVERPOOL  ASSIZES. 

BEFOBE  LOBD  DENMAN,  C.  J. 


RE6INA  V.  ROCHE  and  BLACKNEY. 

A.  B.,  a  witTiCSs  on  a  coroner's  inqaest,  made  a  deposition,  in  which  she  stated  a  conrer- 
aation  with  the  prisoner  on  thetr  seeing  a  placard  rclatinir  to  the  murder  of  the 
deceased,  and  also  stated  that  she  called  the  prisoner  a  murderer;  and  also  that  she 
slept  with  the  prisoner,  and  that  be  beat  her  and  gave  her  two  black  eyes.  The  prison- 
er made  a  statement  before  the  coroner,  which  was  taken  down  in  the  following  form : 
— '*PriMiner  admtUi  sleeping  with  witness,  blacking  her  eyes,  seeing  the  placard,  and 
bis  beating  her,  and  her  ealling  him  murderer.''  Stmbk,  that  the  statement  of  the 
prisoner,  and  also  the  deposition  of  A.  B.,  were  receivable  in  evidence  against  tha 
prisoner  on  his  trial  for  the  murder,  and  that  it  was  no  objectioD  in  point  of  law  to  the 
receiving  of  the  statement  in  evidence,  that  it  began,  **  Prisoner  admits/'  although 
that  is  a  very  improper  way  of  taking  down  a  prisoner's  statement. 

'  MuBDEB. — The  prisoners  were  indicted  for  the  murder  of  Matthew  Ni^^ 
lor,  at  Manchester. 

A  witness  named  Ann  Butler,  who  had  been  examined  before  the  coroner, 
was  absent  when  called  on  the  trial,  without  her  absence  being  accounted  far 
1^  either  side. 

It  appeared  that  v^sxk  tfaepcisoiier  Boche  was  before  the  coroner,  he  made 
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a  statement  in  which  he  admitted  the  troth  of  certain  statements  contained 
jk  the  deposition  of  Ann  Batler. 

It  was  proposed  by  WiUdnSj  for  the  prosecution,  to  put  in  the  written 
examination  of  the  prisoner  Roche  taken  before  the  coroner,  and  also  the 
deposition  made  before  the  coroner  by  Ann  Butler. 

The  deposition  of  Ann  Butler  was  as  follows: — 

^'  Ii  Ann  Buder,  of  No.  28  Angel  street,  near  St.  George's  road,  state, 
{hat  I  have  known  prisoner  for  four  years  past,  during  which  we  have  lived 
together  as  man  and  wife,  having  been  separated  several  times  through  disa* 
greement,  he  abusing  me  so  much  and  nearly  killing  me,  and  I  had  not  lived 
with  him  nor  seen  him  for  the  previous  three  weeks  up  to  Wednesday,  the 
14th  instant,  having  been  confined  at  home  through  prisoner's  abuse  in  the 
mean  time,  when  I  met  him  in  Shude  Hill  about  nine  o'clock  in  the  evenmg, 
and  we  slept  together  near  Blakeley  street  all  night.  About  ten  o'clock  the 
next  morning,  and  before  we  got  up,  prisoner,  addressing  me,  said,  that  I 
had  like  to  *have  lost  him,  if  he  had  been  caught;  that  he  and  some  r«Q4Q 
other  fellows  had  a  man  up  in  Deansgate,  near  Jackson's  Row,  I  ^ 

think  he  said  in  Jackson's  Row,  but  after  all  the had  nothing  about  him 

but  his  coat  and  boots,  and  somebody  crying  out  watch,  they  had  a  hard  run 
for  it,  and  he  had  like  to  have  been  caught,  and  that  one  was  taken,  but 
escaped.  He  said  it  was  on  the  Monday  night,  and  that  he  had  been  out  all 
night,  and  was  afraid  of  going  home,  and  that  he  had  not  gone  home  until 
four  o'clock  on  Tuesday  afternoon ;  he  was  so  tired  and  sleepy ;  that  he  had 
been  out  drinking  the  previous  afternoon.  He  did  not  say  with  whom  he 
had  been,  nor  at  what  time  of  the  night  the  deed  was  committed.  At  half- 
past  twelve  o'clock  we  went  to  Bagnall's  vaults,  and  stopped  there  until 
naif-past  two  in  the  afternoon,  when  we  separated ;  agreeing  to  meet  there 
a^n  at  four.  On  getting  up  I  observed  blood  on  his  trousers.  I  asked 
him  if  he  had  been  nghting ;  he  said  no,  and  I  thought  no  more  of  it,  but  in 
the  course  of  the  morning  I  released  a  pair  of  trousers  out  of  pawn,  which  he 
put  on  instead  of  the  others,  his  reason  bein^  that  the  latter  were  so  ragged, 
ns  was  the  case.  I  met  him  again  about  half-past  nine  the  same  night,  I 
having  been  laid  down  in  the  mean  time,  and  not  wishing  to  meet  him. 
This  was  in  St.  George's  road.  We  went  towards  the  fair,  and  on  the  way 
we  came  up  to  a  crowd  of  people  reading  a  placard,  a  copy  of  which  is  now 
produced.  I  stopped,  and  on  reading  about  the  coat  and  boots,  which  cor- 
responded with  what  prisoner  had  told  me  that  morning,  I  charged  him  with 
it,  but  he  denied  it.  I  then  tried  to  get  rid  of  him  on  this  account,  but  still 
be  continued  to  dodge  me,  I  still  charging  him  with  being  concerned  about 
the  coat  and  boots,  and  he  still  persisting  in  his  denial  of  it,  until  we  got 
into  Deansgate,  when  I  stopped,  refusing  to  go  with  him  any  further,  and 
called  him  a  murderer,  upon  which  he  beat  me  very  severely,  giving  me  two 
black  eyes,  and  knocking  me  down,  stamped  upon  me,  and  I  became 
insensible.  "  Ann  X  Butler's  mark.''  '. 

"  Sworn  before  me,  Jas.  Chapman." 

•The  statement  of  die  prisoner  Roche  was  as  follows : — "  Prisoner  rmor^ 
admits  sleeping  with  witness ;  blacking  her  eyes ;  seeing  the  placard,  ^  i 
and  her  charging  him  with  the  Jackson's  row  affair ;  and  his  beating  her  lA 
Deansgate  for  it;  and  her  calling  him  murderer." 

J.  P.  Cobbetty  for  the  prisoner  Roche,  objected,  that  the  deposition  of  the 
absent  witness,  Ann  Buder,  was  inadmissible,  unless  her  absence  were 
accounted  for,  as  Ann  Butler's  deposition  could  be  no  legal  evidence  per  se, 
and  could  be  acdnitted  only  by  the  prisoner's  statement  having  expressly  re- 
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ferred  (o  it,  and  so  imbodying  ber  statement  in  his.(a)  Tbat  was  not  the  case 
here,  and  Uierefore  it  was  unfair  to  make  his  having  referred  to  some  circum- 
stances, which  she  also  had  mentioned,  an  excuse  for  putting  in  the  whole  of  her 
deposiuon  as  evidence  against  him.  This,  too,  was  veiy  much  against  gene- 
lal  policy,  jind  tending  to  great  injustice,  inasmuch  as,  if  such  a  practice 
were  allowed,  the  prosecutor  might  frequently  keep  all  the  witnesses  out  of 
the  way,  and  upon  the  strength  of  a  few  words  taken  down  from  the  prisoner 
aimself,  prove  the  whole  case  with  the  depositions.  Another  objection 
was,  that  Roche's  examination  was  taken  in  the  third  person,  beginning-^ 
^Prisoner  admits,"  &c.  This  was  not  complying  with  the  statute ;  and  this 
did  not  purport  to  be  the  language  of  the  prisoner  at  all,  but  merely  the 
coroner's  expression  of  what  he  considered  the  prisoner  to  mean.  The  jury 
were  to  judge  of  the  effect  of  the  statement,  and  they  could  not  do  that  witti^ 
out  havmg  before  them  the  very  words  in  which  it  had  been  made.(6) 
*3441  *Lo^  Denman  thought  the  grounds  of  objection  were  of  consider^ 
•'  able  importance.  As  to  the  mode  of  taking  the  examination  of  the 
prisoner,  that  was  a  very  improper  way  in  which  to  do  it.  As  to  the  argu* 
ment,  that  if  this  evidence  were  admitted,  it  would  afford  a  facility  of  con* 
ducting  the  prosecution  without  the  witnesses  being  heard,  that,  certainly, 
would  be  a  most  serious  consequence,  but  that,  his  lordship  trusted,  never 
would  arise.  His  lordship  did  not  see  how  he  could  exclude  this  evidence, 
but  should  reserve  the  points,  in  case  it  were  necessary. 

The  deposition  of  Butler,  together  with  Roche's  examination,  was  then 
read. 

The  prisoners  were  both  acquitted  on  the  merits.(c) 

(«)  See  the  case  of  Rex  y.  John,  7  C.  A  P.  3«4,  (32  E.  C.  L.  R.  626.) 
(6)  **It  will  be  observed/'  (says  Mr.  Serjeant  Rnssell,  in  comparing  the  provisions  of 
the  I  wo  statutes,  1  &  2  P.  &  M.  c.  13,  s.  6,  and  7  Geo.  4,  c.  64,  8.  4,)  that  the  "principal 
alterations  enacted  by  the  latter  statute  are,  that  the  coroner  is  to  put  in  writing  the  m* 
imft,  instead  of  the  efftet  of  tht  evidenct,  as  directed  by  the  former/'  &c. :  2  Russ.  C.AIL 
«62,  n.  b. 

(r)  Lord  Denman  directed  tbat  the  prisoners  should  be  detained,  in  order  that  ihef 
night  be  indicted  for  a  larceny,  in  taking  clothes  of  the  deceased  at  the  time  of  the 
alleged  murder.  They  were  accordingly  indicted  at  the  next  spring  assizes;  but  tht 
liill  was  ignored. 
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CHESTER  SUMMER  ASSIZES. 

BEFOBE  MH.  JUSTICE  EBSKINE. 


REGINA  V.  ROBERT  SANDYS  and  ANN  SANDYS. 

An  indictment  for  murder  by  poisoning,  which  charges  that  the  prisoner  did  administer 
the  poison  to  the  deceased,  who  took  and  swallowed  it,  by  means  of  which  taking  an4 
swallowing  the  deceased  became  mortally  sick,  and  "  of  the  said  mortal  sickness  died^*^ 
is  good  without  also  stating  that  the  deceased  died  of  the  poisoning. 

j^ris«iner  was  tried  for  the  murder  of  her  child,  E.  8^  by  poison.  E.  8.  died  on  the  S6th 
of  September.  On  the  I4th  of  October  following,  another  child  of  the  prisoner,  named 
M.  A.  8..  died  under  suspicious  circumstances,  and  the  prisoner  was  examined  on 
oath  at  the  coroner's  inquest  held  on  M.  A.  8^  and  signed  her  deposition,  in  which  sb^ 

'    Bade  a  statement  as  to  the  death  of  E.  8.    Whether  this  deposition  was  receivable  ill 

,    evidence  en  the  trial  of  the  prisoner  for  the  murder  of  R  fl^    Qiigr»»  ^' 
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Murder. — ^Tbe  indictment  was  in  the  following  form : 

«« Cheshire,  to  wit.  I    '^^  J"T«?*B  TJ^^  T  '^^T  fT  *"'l*^ 
'  )    present,  that  Robert  Sandys,  late  of  the  pansh  of 

.Stockport  in  the  county  of  Chester,  labourer,  and  Ann  Sandys^  otherwise 
called  Ann  DevBnnah,  late  of  the  same  place,  not  having  the  fear  of  God 
oefore  their  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  wickedly  contriving  and  intending  one  Elizabeth  Sandys  with  poison, 
wilfully,  feloniously,  and  of  their  malice  aforethought,  to  kill  and  murder  on 
the  23d  day  of  September,  in  the  fourth  year  of  the  reign  of  our  sovereign 
lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid  in  the  county 
aforesaid,  feloniously,  wilfully,  and  of  their  malice  aforethought,  a  large 
quantity  of  a  certain  deadly  poison  called  white  arsenic,  did  give  and  ad- 
minister unto  the  said  Elizabeth  Sandys,  with  intent  that  she  should  take 
and  swallow  down  the  same  into  her  body,  (they  then  and  there  well  know- 
.ing  the  said  white  arsenic  to  be  a  deadly  poison,^  and  the  said  white  arsenic 
so  given  and  administered  unto  her  by  the  saiu  Robert  Sandys  and  Ann 
Sandys,  otherwise  called  Ann  ^Devannah  as  aforesaid,  the  said  r«Q4fi 
.Elizabeth  Sandys  did  then  and  there  take  and  swallow  down  into  her  ^ 
body,  by  reason  and  by  means  of  which  said  taking  and  swallowing  down 
the  said  white  arsenic  into  her  body  as  aforesaid,  the  said  Elizabeth  Sand^ 
became  and  was  mortally  sick  and  distempered  in  her  body,  of  wliich  said 
mortal  sickness  and  distemper  the  said  Elizabeth  Sandys,  from  the  said  23d 
day  of  September  in  the  year  last  aforesaid,  until  the  25th  day  of  the  same 
month  in  the  same  year,  at  the  parish  aforesaid  in  the  county  aforesaid,  did 
languish,  and  languishing  did  live,  on  which  said  25th  day  of  September  in 
the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the  said 
•Elizabeth  Sandys  of  the  said  mortal  sickness  died;  and  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say  that  the  said  Robert  Sandys  and  Ann 
Sandys,  otherwise  called  Ann  Devannah,  the  said  Elizabeth  Sandys,  in 
manner  and  form  aforesaid,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  kill  and  murder,  against  the  peace  of  our  lady  the  queen,  her 
erown  and  dignity." 

It  appeared  that  the  deceased  Elizabeth  Sandys  was  a  child  of  the 
prisoners  Sandys,  aged  six  weeks,  who  died  on  the  25th  of  September,  1840,, 
and  was  buried,  and  that  no  suspicion  arose  that  her  death  had  been 
occasioned  by  poison,  until  the  death  of  Mary  Ann  Sandys,  another  child 
of  the  prisoners,  aged  four  years,  who  died  on  the  13th  October,  1840,  under 
very  suspicious  circumstances.  The  body  of  Mary  Ann  Sandys  was  opened 
and  examined,  and  arsenic  was  found  in  her  stomach  and  intestines,  and 
the  parents  havinor  insinuated  that  the  child  had  been  poisoned  by  a  woman 
of  the  name  of  Riley,  she  was  taken  into  custody  upon  the  charge,  and  on 
the  examination  before  the  coroner  as  to  the  cause  of  Mary  Ann  Sandys' 
death  on  the  14th  of  October,  the  mother,  Ann  Sandys,  was  examined  upon 
oath  as  a  witness,  and  her  deposition  was  taken  in  writing  and  read  over  to 
her,  and  she  put  her  m)irk  to  it  In  the  course  of  that  examinaUon  questions 
were  put  to  *her  relative  to  the  death  of  Elizabeth  Sandys,  and  in  r«o4«v 
eonsequence  of  her  answers  and  other  circumstances,  the  body  of  *- 
Elizabeth  Sandys  was,  on  the  17th  of  October,  disinterred  and  examioed^ 
.when  all  the  appearances  indicated  that  that  child  also  had  died  of  poison^ 
•nd  arsenic  was  upon  examination  found  in  her  stomach  and  intestines. 

The  parents,  Robert  and  Ann  Sandys,  were  thereupon  taken  into  custody 
npon  the  charore  of  poisoning  both  the  children,  and  on  the  28th  of  October 
^ere  brought  before  the  coroner  in  custody  separately*    When  Ann  Saa4f« 
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was  brought  in,  she  was  told  that  she  was  charged  wl:h  having  poisoned 
her  two  children,  and  that  that  was  the  time  wnen  she  mi^t  make  any 
statement  that  she  liked  to  the  jury,  and  that  what  she  said  would  be  taken 
down  in  yfriting.  Her  former  deposition  made  by  her  as  a  witnoss  on  the 
14th  was  then  read  over  to  her,  and  she  said  she  nad  a  further  statement  to 
make,  which  she  made,  and  what  she  then  said  was  written  down  and  after* 
wards  read  over  to  her :  she  was  asked  to  sign  it,  but  she  refused.  The 
coroner  signed  it,  and  it  was  produced  at  the  trial,  and  identified  by  the 
person  who  wrote  it,  and  was  oflered  in  evidence  against  Ann  Sandys,  to- 
gether  with  her  original  deposition. 

Webbt/j  for  the  prisoners,  objected,  that,  as  the  greater  part  of  the  state- 
ment had  been  made  by  the  prisoner  when  under  examination  before  the 
coroner  upon  oath,  it  could  not  be  read  in  evidence  against  her.  He  cited 
the  cases  of  Regina  v.  Owen,  9  C.  &  P.  238,  (38  £.  C.  L.  R.  99;)  Reg  r. 
Wheeley,  8  C.  &  P.  250,  (34  E.  C.  L.  R.  375.) 

TowTisendj  for  the  prosecution,  refcnred  to  the  cases  of  R^  v.  Oioen,  9  C. 
fc  P.  83,  (38  E.  C.  L.  R.  44 ;)  Ros.  Crim.  Ev.  45 ;  2  Stark.  Ev.  28,  (2d  ed. ;) 
Rex  V.  Mercer(m,  2  Stark.  N.  P.  C.  366,  (3  E.  C.  L.  R.  385 ;)  Rex  v.  Gil* 
homy  1  M.  C.  C.  203,  (Brit.  C.  C.  vol.  2 ;)  iter?  v.  SwaUdns,  4  C.  &  P.  548, 
(19  E.  C.  L.  R.  520 ;)  Rex  v.  7Vi%,  5  C.  &P.  530,  (24  E.  C.  L.  R.  441 ;) 
♦•Ufti  J^  V-  ^^««*>  6  C.  &  P.  161,  (25  E.  C.  L.  R.  333 ;)  Reg.  v.  •Dam, 
"^^J  6  C.  &  P.  177,  (25  E.  C.  L.  R.  341 ;)  Rtg.  v.  BriUtm,  1  M.  &  Rob. 
297,  cited  9  C.  &  P.  240,  n. ;  Reg.  v.  Wheater,  2  Lewin  C.  C.  157,  cited  9 
C.  &  P.  240,  n. ;  Reg.  v.  Smith,  1  Stark.  N.  P.  242,  (2  E.  C.  L.  R.  374 ;) 
Rex  V.  Rivers,  7  C.  &  P.  177,  (32  E.  C.  L.  R.  486  ;)  iter  v.  Webb,  4  C.  & 
P.  564,  (19  E.  C.  L.  R.  528;)  and  iter?  v.  Howarth,  Greenwood's  Coll.  of 
Stat.  138,  n. 

Erskine,  J. — I  will  receive  the  evidence,  and  reserve  the  point  for  th^ 
consideration  of  the  fifteen  judges. 

The  evidence  was  received. 

The  jury  found  the  prisoner  Robert  Sandys,  guilty,  and  the  prisoner 
Ann  Sandys,  not  guilty. 


Wehby,  in  arrest  of  judgment. — I  submit  that  this  indictment  is  bad, 
because  it  ought  to  have  alleged  that  Elizabeth  Sandys  died  of  the  poison  and 
of  the  sickness  occasioned  thereby ;  and  I  submit  Uiat  it  is  not  sufificient  to 
allege,  that  by  reason  of  the  swallowing  of  the  poison  the  child  became 
mortally  sick  and  distempered,  and  that  she  afterwards  died  of  the  mortal 
sickness  and  distemper.  Mr.  Starkie,  in  his  work  on  the  Criminal  Law, 
1  Stark.  Cr.  PI.  93,  lays  down,  that  "  where  several  blows  have  been  given 
or  different  kinds  of  poison  have  been  administered,"  it  may  be  alleged  gene-  , 
rally  that  the  party  died  "  of  the  said  several  blows  so  struck  or  of  the  poisons 
so  administered.  It  must  be  averred  that  the  wound  or  bruise  was  mortal , 
and,  finally,  the  adequacy  of  the  means  to  produce  death  must  be  further  shown 
by  a  direct  averment,  that  the  party  died  of  the  stroke  or  poisoning,  and  thb 
cannot  be  implied  by  any  implication  or  intendment  whatsoever."    So,  m 
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case  of  death  from  a  wound,  Lord  Hale  says/a)  that  it  is  ^necess^ 
to  allege  "  that  the  party  wounded  died  of  that  unmnd,^'*  not  that  he 
died  of  the  illness  occasioned  by  the  wound.  And  Mr.  Serjt.  Hawkins  (ft) 
says,  '*  that  where  the  death  was  caused  by  divers  poisons  or  wounds,  &e^, 
the  count  may  say  in  general  that  the  party  died  of  the  several  poisimd  of 

M  (a)  3  H.  P.  C.  186.  (6)  3  Cnrw.  Hawk.  ch.  23,  s.  SS^ 
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iifoiinds  above  menUoned,  without  saying  that  he  died  of  any  one  of  them, 
in  particular." 

JEbskime,  J. — ^I  will  reserve  the  point  for  the  consideration  of  the  fifteen 
judges.  

BEFORE  LORD  DENSl^,  C.  J.  ;  TINDAL,  C.  J.  ;  LORD  ABINGER,  C.  B.  ;  PARKE,  B. ; 
6URNEY,  B.  ;  WILLIAMS,  J.  ;  COLTMAN,  J.  ;  ERSKINE,  J.  ;  BCAULE,  J.  ;  ROLFE, 
B.,  AND  WIGHTBiAN,  J.' 

Wehbyj  for  the  prisoners,  renewed  his  objection  in  arrest  of  judgment, 
and  in  addition  to  the  authorities  relied  on  by  him  at  the  trial,  he  cited  the 
following  passage  from  Sir  R  H.  East's  Pleas  of  the  Crown,  1  £a.  P.  C. 
343 :  ^^  But  in  all  cases  the  death  by  the  means  stated  must  be  positively 
alleged,  and  cannot  be  taken  by  implication ;  and  therefore  where  the  mean 
of  death  is  alleged  to  be  by  any  stroke,  the  indictment  should  proceed  to 
aver,  that  the  prisoner  thereby  gave  to  the  deceased  a  mortal  wound  or 
bruise  whereof  he  died ;  or  tohere  by  poison^  after  stating  particularly  the 
manner  of  the  poison's  being  administered,  that  the  party  died  of  the  poison 
$0  taken  and  the  sickness  thereby  occasioned." 

•Lord  Denbian,  C.  J. — There  is  no  authority  referred  to  by  Sir  rtoR^ 
E.  H.  East  that  supports  that  proposition.  ^ 

Welsby. — ^In  Miss  Blandy's  case  the  indictment  charged  that  the  deceased 
(died  of  the  poison  and  of  the  sickness. 

Parke,  B. — The  indictment  against  Captain  Donellan,  for  the  murder  of 
Sir  Theodosius  Bou^ton,  charged  that  the  deceased  died  of  the  sickness 
occasioned  by  the  poison.(a) 

Lord  Denman,  C.  J. — ^Mr.  Jbwnsend,  we  think  we  need  not  hear  you. 
The  authorities  do  not  appear  to  support  the  objection,  and  the  indictment 
m  Captain  Donellan's  case  appears  to  be  similar  to  the  present. 

The  case  was  considered  by  the  judges,  who  were  unanimously  of  opinion 

that  the  indictment  was  good,  and  that  the  conviction  of  the  prisoner  Robert 

Sandys  was  correct ;  but  as  the  prisoner  Ann  Sandys  could  not  be  again  put 

upon  her  trial,  their  lonlships  thought  it  unnecessary  to  consider  whether 

her  examination  (which  was  only  received  as  evidence  against  herself,  and 

so  expressly  left  to  the  jury)  had  been  properly  received  or  not. 

(a)  The  form  of  the  indictment  against  Captain  Donellan  will  be  found  in  t  Stark.  Cr. 
PI.  393,  and  that  against  Miss  Blandy,  Id.  p.  387,  and  18  8t  Tr.  1117. 
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Middlesex  SUHngs  after  Easter  Term^  1841. 

BEFOBE  MB.   JUSTICE  COLTBCAK. 


HUBERT  V.  TURNER  and  Others. 

An  agreement  in  writing,  made  by  proper  aathority,  contained  m  the  body  of  it  the  names 
of  all  the  contracting  parties,  and  concluded:  ''In  witness  whereof  we  have  hereto  set 
onr  hands,  dec.;'*  but  there  was  not  any  signature  at  the  foot  of  the  agreement  by  anj 
one>^Hekf,  that  the  agreement  was  mK  signed  by  the  parties  to  be  charged  under  the 
proyisions  of  the  Statute  of  Frauds,  because  the  names  were  inserted  of  necessity  ia 
(be  body  of  the  agreement,  to  make  sense  of  it,  and  should  not  be  used  over  again  as 
signatures ;  and  because  it  appeared  from  the  whole  of  the  document  that  the  parties 
•ad  not  intended  it  to  be  binding  npon  them  until  the  names  had  been  signed  at  ths 
fipu  of  the  paper. 
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'  DscLABL^noir  on  a  qiecial  agrfi^ment,  dated  25lth  of  March,  1839,- 
between  the  plaintiff  and  the  defendants,  that  the  plaintiff  undertook  to  con* 
vejr^  water  coal  belonging  to  the  defendants,  from  their  vessels  lying  in. 
the  Tnames  to  their  works  at  Millbank,  for  three  years  from  the  date  of  the 
agreement,  and  that  the  defendants  undertook  to  employ  him  in  such  work. 

Breach :  that  the  defendants  did  employ  the  plaintiff  for  a  certain  time, 
but  not  during  the  three  years  specified  m  the  agreement.  Other  counts 
more  general. 

Pleas :  non  assumpsit,  and  denial  of  the  yarious  allegations  in  the  decla- 
ration. 

The  plaintiff  was  a  Thames  lighterman,  and  the  defendants  directors  of  a 
CSas  Company,  having  their  works  at  Millbank.  In  March,  1839,  an 
advertisement  was  agreed  upon  by  the  board  of  the  company  for  tenders  for 
lightering  their  coals  for  three  years,  and  it  was  afterwards  inserted  in  the 
newspapers.  The  plaintiff  sent  in  his  tender,  which  was  accepted ;  the 
entries  m  the  minute-books  of  the  board  being  to  the  eflect  following : — 

"  26th  March,  1832. 

'*  Letter  received  and  read,  recommending  T.  Hubert  as  a  fit  and  proper 
person  ;  after  which  it  was  moved  and  carried  that  his  tender  be  accepted, 
and  he  be  appointed  li^teiman  to  the  company.'' 
•3521  •"  2d  April,  1839. 

-I  ''  The  agreement  between  the  company  and  Thomas  Hubert  for 
ftree  years  read  and  approved,  and  a  fair  copy  thereof  directed  to  be  sent  to 
T.  Hubert." 

The  plaintiff  conveyed  the  coals  for  the  company  fnnn  March,  1839,  to 
September,  1840,  (18  months,)  when  they  dismissed  him,  having  made 
another  contract.  Respecting  the  agreement,  the  secretary  of  the  company 
said  on  the  trial,  '^I  remember  making  out  an  agreement  and  submitting  it 
to  the  board.  The  first  copy  of  it  I  wrote  out  myself  for  the  plaintiff's 
approval.  Plaintiff  sent  it  me  back  with  some  little  alteration.  The  altera- 
tion was  only  of  a  clerical  ennor.  I  showed  it  to  the  board  so  altered.  The 
altered  agreement  was  approved  of  verbally  by  them ;  there  was  no  resolu- 
tion pas^  on  the  occasion.  There  were  two  copies  then  made;  the 
plaintiff  afterwards  called  and  I  gaire  him  one  of  them.  That  is  it  now 
produced.  The  alteration  made  by  the  plaintiff  did  not  affect  the  substance 
of  the  contents  of  the  agreement.  The  three  persons  named  in  the  agree- 
ment were  all  shareholders  in  the  concern  at  the  time." 

It  was  then  proposed  to  read  the  agreement.(a) 

Bampasy  Serjt. — ^It  is  not  an  agreement  signed  by  the  parties  to  be 
charged,  it  is  only  a  copy. 

CoLTMAN,  J. — ^It  is  the  one  that  was  approved  of  by  the  directors. 
*3631       *B<nnpaSy  Seijt. — Still  it  is  not  signed  by  either  party  according 
•I  to  the  requisitions  of  the  Statute  of  Frauds. 

Sheey  Seijt,  contri. — This  is  a  sufficient  signature  to  satisfy  the  statute. 
The  agreement  is  drawn  up  under  the  direction  of  a  joint-stock  company  by 

(a)  The  be^nnning  and  conclosion  of  the  affrecmf  nt  was  in  the  following  terms  :^ 
*  Articles  of  agreement  made,  eonelnded,  and  fully  agreed  upon,  this  dav  of,  d^c,  betweeo 
Thomas  Hubert  of,  dbc,  of  the  one  part,  and  A.  B.,  C.  D.,  and  B.  F.,  Trustees  and  Di« 
foelors  of  the  Gas  Liffht  and  Coal  Company,  of  the  other  part. 

**  Whereas  the  said  T.  Hubert  has  agreed  with  the  said  A.  B.,  C.  D.,  and  E.  F^  acting 
herein  on  behalf  of  the  Gas  Light  and  Coal  Company,  to  convey  by  water,  dec  •  •  • 
And,  for  the  due  performance  of  this  agreement,  each  of  the  said  parties  hereto  bindeth 
himself  and  themselves  onto  the  othsr  and  others  of  them  by  these  presents.  As  witnaas 
ear  haads.** 
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their  secretary;  and  there  are  three  names  in  the  body  of  it,  aD  names  of 
shareholders.    I  submit  that  is  abundantly  sufficient. 

CoLTUAN,  J. — I  do  not  think  the  agreement  can  be  read,  but  I  vnU 
reserve  the  point. 

Verdict  for  the  pkdntiflP— Damages  15(M. 


Afterwards  the  court  in  banc  was  moved  for  a  nonsuit,  pursuant  to  the 
leave  reserved,  on  various  points;  but  the  court  gave  judgment  only  on  that 
touching  the  validity  of  the  agreement,  as  respecting  the  Statute  of  Frauds, 
several  cases  being  cited  on  both  sides.(a) 

TiNDAL,  C.  J.,  said, — This  is  not  an  agreement  so  signed  as  to  be  bind- 
ing within  the  Statute  of  Frauds.  The  names  of  the  parties,  it  is  true,  are 
introduced  into  the  body  of  the  document,  and,  we  will  assume,  so  intro* 
duced  with  their  authority ;  but  those  names  must  have  been  introduced 
of  necessity,  to  make  sense  of  the  document.  And  it  is  impos^ble  to  say 
fipom  the  frame  of  this  instrument,  that  the  parties  did  not  intend  to  have  put 
their  signatures  to  it,  before  it  was  supposed  to  be  complete.  Great  care 
should  be  taken  in  cases  of  this  sort,  or  every  case  will  be  one  degree 
weaker,  and  more  remote  from  the  intention  of  the  statute,  than  that  which 
preceded  it. 

The  rule  for  a  nonsuit  must  be  made  absolute. 

(a)  Johmon  and  Othen  y.  Dotf^ton^  S  M.  dc  W.  653 ;  Sanderaon  y.  Jackton^  2  B.  dc  P.  238; 
SchnnStr  y.  Norrit,  2  M.  dc  8.  386 ;  2  Bing.  N.  C.  736 ;  Grokom  y.  MuMmm,  6  Bing.  N.  C 
607,  (35  E.  C.  L.  R.  243.) 
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BKFORE   LORD   CHIEF  JUSTICE  TINDAIi. 


MCLAUGHLIN  v.  PRYOR. 

trespass  was  committed  by  the  defendant's  carriage  driymg  against  the  plaintilTs  gig; 
but  the  defendant  was  riding  in  a  hired  carriage  at  the  time,  with  hired  horses  and  hired 
postilions,  yet,  as  he  made  no  remonstrance  against  the  course  which  the  driyers 
were  taking  till  his  admonition  came  too  late:— /feM,  that  he  was  liable  in  an  actioa 
of  trespass,  as  a  co-trespasser  with  the  postilions. 
In  an  action  of  trespass  it  is  competent  for  the  jury  to  consider  the  words  which  the 
defendant  used  subsequently  to  the  trespass,  in  coming  to  the  conclusion  whether  he 
were  a  joint  trespasser  with  those  actually  committing  the  mischief. 

Trespass.     That  the  defendant  drove  his  carriage  against  the  plaintiff's 

£*g,  and  upset  the  gig  and  injured  the  plaintiff.  Pleas,  not  guilty ;  and 
at  the  accident  happened  through  the  plaintiff's  own  fault.  De  injuria. 
The  defendant  ancl  seven  others  were  driving  in  a  carriage  and  four,  with 
two  postilions,  to  Epsom  races,  on  the  3d  of  June,  1840.  The  defendant 
with  another  of  the  party  sat  upon  the  box.  The  carriage  was  not  in  the 
line  of  the  vehicles  which  were  going  through  the  turnpike  at  Sutton,  and 
as  it  approached  the  toll-bar  the  postilions  endeavoured  to  get  into  that 
line,  in  order  that  thejr  might  pass  throu^  the  gate.  The  plaintiff,  and 
a  friend  of  his,  Mr.  Mason,  were  driving  in  a  small  gig  at  that  particular 
place,  where  the  postilions  attempted  to  fell  into  the  train.  The  man  on 
Ae  wheel-horses  said  to  the  other  postilion,  "  break  in;  you  are  all  righ. 
shsK, ;"  and  upon  doing  this  the  trace  of  the  leaden  of  the  carriage  caught 
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fte  wheel  of  the  plaintiff's  gi^,  the  gig  was  upset,  and  the  plaintiff  was 
injured  and  rendered  lame  for  life. 

Immediately  before  the  accident  the  defendant  called  out  to  hb  pos- 
tilions to  let  the  plaintiff's  gig  pass  first,  but  the  order  then  came  too  late. 
As  soon  as  the  accident  had  occurred  the  defendant  offered  every  assist- 
ance, and  he  said  be  would  make  himself  liable  for  the  damage  that  had 
happened. 

It  was  in  evidence  that  Mason  subsequently  called  upon  him  and  asked 
him  to  pay  for  the  repair  of  the  gig,  but  said,  that  if  the  defendant  would 
tell  him  who  was  the  owner  of  the  carriage  and  horses,  he  would  not  look 
*%51  ^^  *^^  8t  all  for  the  damage  done  to  the  gig.  The  defendant  said 
-'  that  he  would  not  give  up  any  names,  for  he  had  made  himself 
responsible  for  what  had  happened.  Dxit  he  put  the  blame  upon  Mason 
himself,  and  added,  '^  If  you  had  gone  out  quietly  when  the  lad  drove  the 
leaders  against  you,  it  would  not  have  happened.  I  intended  to  have  pulled 
up  and  let  you  go  in  front  afterwards."  It  was  proved  on  behalf  of  the 
defendant,  that  the  carriage  and  horses  were  hired,  and  that  the  postilions 
were  the  servants  of  the  man  who  let  the  horses  to  hire ;  and  it  was  said 
that  the  two  lines  of  carriages  conver&;ed  mto  one  line  at  the  gate,  that  there 
was  an  opening  in  the  line  there,  and  that  the  defendant  had  got  in  at  that 
opening;  that  a  policeman  directed  the  defendant's  postilions  to  go  into 
the  line,  that  the  gig  had  given  way,  receded,  and  got  to  the  right-hand 
side  of  the  road,  and  then  attempted  to  get  into  the  hue  again ;  and  there- 
upon, the  second  plea  that  the  accident  happened  through  the  plaintiff's 
fiuilt. 

Kellyj  for  the  defendants,  submitted,  on  the  authority  of  the  cases  which 
he  cited,  that  the  action  could  not  be  sustained  against  the  defendant,  as  the 
carriage  and  horses  were  hired,  and  the  whole  system  was  under  the 
guidance  and  government  of  the  two  posti]ions.(a)  He  also  insisted  upon 
*3561  ^^^  point  of  fact,  that 'the  plaintiff  drove  his  *gig  against  the  carriage, 
-'   forcmg  the  gig  into  the  line  where  he  should  not. 

TiNDAL,  C.  J.,  (m  summing  up.) — On  the  frame  of  these  issues,  before  a 
verdict  can  be  found  for  the  plaintiff,  you  must  be  satisfied  that  the  trespass 
arose  from  the  carriage  of  the  defendant  running  against  that  of  the  plaintiff. 
It  is  not  enough  that  you  should  think  the  defendant's  drivers  were  wrong 
in  getting  into  the  line  where  there  was  an  opening,  perhaps,  not  sufificient 
for  them,  or  that  the  persons  in  the  gig  were  ri^t  in  attempting  to  regain 
their  position  in  the  line,  but  you  must  find  m  fiict  the  carnage  drove 
against  the  gig.  The  defendant  was  not  driving  the  carriage  himself;  he 
was  driven  l)y  two  postilions,  who  had  been  nired  from  a  job-master: 
whether  that  will  or  will  not  make  any  difference,  supposing  that  you  are 
satisfied  on  the  facte  of  the  case  that  the  defendant  is  liable,  is  a  question  for 
another  inquiry.  His  lordship  then  went  over  the  conflicting  evidence  on 
both  sides. 

Verdict  for  the  plaintiff— Damages  600/. 

(a)  Lamfiher  v.  Pointer,  6  B.  &  C.  647;  Smith  v.  Lattrtnre,  3  M.  dc  R.  1 ;  Quorman  v.  Pen- 
ntt\  6  M.  &  W.  409.  In  Laugher  y.  Painter,  ft  B.  A  C.  ft47,  two  of  the  judges  were  of 
opinion,  that  the  person  who  hired  job-horses  and  also  hired  a  coachman  was  liable  for 
the  miscondnctof  the  coachman  who  was  driving  those  horses,  and  the  other  two  judges 
held  the  contrary.  Afterwards,  in  Quarman  v.  i>ii«ic//,0  M.  A  W.499,  the  case  was,  that 
the  owner  of  a  carnage  hired  the  horses  to  draw  it,  and  the  owner  of  the  hired  horses 
provided  a  driver,  one  of  the  men  in  his  employ,  and  who  was  selected  from  the  others 
at  the  request  of  the  hirer  herself;  through  his  default,  but  while  he  was  obeying  a  sp«» 
eific  direction  of  tie  hirer,  the  horses  ran  away, and  an  injury  happened:  and  it  wis  held 
4hat  th*  owner  of  he  carriage  was  not  liable. 

b2 
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Afterwards,(a)  on  cause  shown  a^inst  the  defendant's  rule  nistfora  noiH 
suit  on  the  point  reserved,  it  was  said  by — 

TiNDAL,  C.  J. — The  question  is,  could  the  defendant  be  a  trespasser 
here ?  In  the  cases  cited  the  action  was  in  'case,'  and  the  master  for  the 
time  being  was  held  exempt  from  liability,  because,  not  knowing  the  driver, 
whom  perhaps  he  would  not  have  trusted  if  he  had  known  him,  he  was 
considered  not  liable  for  the  driver's  act.  Here  the  defendant  is  a  joint 
trespasser  with  the  postilions.  *A1I  persons  acting  together  in  tres-  rtogiv 
pass  are  co-trespassers,  llie  jury  having  found  that  the  carriage  ■- 
drove  against  the  gig,  the  postilions  are  trespassers ;  there  certamly  were 
circumstances  in  the  conduct  of  the  defendant,  whether  active  or  passive, 
from  which  the  jury  might  infer  that  he  was  acting  in  concert  with  the  pos- 
tilions, and  they  have  so  found.  If  the  defendant  had  remonstrated  with 
the  drivers  or  expostulated — if  there  had  been  any  expression,  however 
slight,  to  that  effect,  I  should  say  that  the  rule  for  a  nonsuit  ought  to  be 
made  absolute,  for  no  servant  can  make  his  master  a  trespasser  against  his 
will ;  but  as  this  gentleman,  the  defendant,  was  on  the  box,  and  did  not 
interpose  to  prevent  the  accident,  though  there  is  not  the  slightest  evidence 
of  any  thing  like  command,  there  is  enough  evidence  for  the  jury,  of  assent. 
But  mere  is  more  than  passive  acquiescence  ;  for  the  defendant  says  he  had 
intended  to  have  stopped,  unless  the  plaintiff"  had  run  against  him,  and  had 
intended  to  let  the  plaintiff*  go  on  first — ^meaning  thereby  that  he  had  control 
over  the  acts  of  the  postilions.  I  think  therefore  that  this  is  a  case  in  which 
the  dominus  pro  tempore,  and  not  the  original  master,  has  assented  to  an 
injury  done  by  the  act  of  the  servant,  as  in  the  case  of  Chandler  v.  Brought 
tony  1  Cr.  &  M.  29.(6)    And  of  this  opinion  was  the  rest  of  the  court. 

Rule  for  a  nonsuit  refused. 

(a)  6  Jarist,  872. 

(6)  Where  a  master  and  nenrant  are  together  in  a  vehicle,  and  an  accident  occursv 
from  which  an  immediate  injury  ensues,  the  master  is  liable  in  trespass  and  not  in  case, 
although  the  servant  was  driving;  and  not  only  no  evidence  is  given  on  the  part  of  the 
plaintiff  of  any  interference  on  the  master's  part,  hot  the  evidence  on  the  part  of  the 
defendant  distinctly  negatives  any  interference:  so  that  the  mere  presence  of  the  master 
with  the  servant  will  constitute  him  a  trespasser,  if  the  act  of  the  servant  amount  lo  a 
trespass. 
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Sittings  at  Guildhall  afler  Mchaelmas  Term,  1841. 

BEFORE  THE  LORD   CHIEF  BARON. 


GABRIEL  and  Another  v.  EVILL. 

The  defendant  contemplated  entering  into  partnership  with  the  house  of  B.  6c  8.  Y.  In 
furtherance  of  his  intention  he  advanced  3000/.  to  them.  They  removed  their  bankins 
account  at  his  recommendation,  and  changed  the  name  of  their  firm  to  ^'B.  &  8.  l^ 
A,  Co.;'*  but  no  formal  deed  of  partnership  had  been  signed,  nor  was  any  entry  shown 
in  the  books  of  B.  6i  8.  V.  which  proved  the  derendant  to  be  a  partner: — Helft,  that  il 
was  a  question  proper  to  be  left  to  the  jury,  whether  the  defendant  were  liable  as  a 
partner  for  the  debt  of  B  &  8.  V.  &  Co. 

This  was  an  action  brought  by  the  plaintiff  to  recover  the  balance  of  th^ 
ralue  of  goods  sold  by  him  to  the  defendant,  trading  under  the  firm  c,f  B.  i 
S.  Vanderplank  &  Co.     The  firm  had  become  bankrupt  since  the  sale,  a^d 
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Its  estate  had  paid  78/.  out  ci  an  account  of  390/.,  leaving  31i2/.,  for  which 
the  defendant  was  now  sued.  The  plaintiffs'  case  was,  that  Evil!  was  a 
secret  partner.  In  1838  the  bankrupts  began  to  trade  as  woollen  drapevs, 
under  the  name  of  B.  fc  S.  Vanderptank.  In  1839  the  defendant  contem- 
l^ated  becoming  a  partner  in  the  firm,  and  mentioned  this  to  the  house  of 
Fletcher  &  Son,  upon  whom  he  used  to  draw  and  they  on  him ;  and  he 
said  that  he  wished  to  raise  3000/.  which  he  was  to  supply  the  firm ;  and  in 
raising  this  amount  the  house  of  Fletcher  assisted  him. 

A  memorandum  of  the  intended  partnership  was  read.  The  partnership 
was  to  commence  in  April,  and  B.  &  S.  Vanderplank,  who  had  before  then 
banked  with  the  Marylebone  Bank,  now  removed  their  account  to  Glyn's, 
under  the  recommendation  of  the  defendant,  and  changed  the  name  of  their 
firm  to  B.  &  S.  Vanderplank  &  Co. 

Erk  and  PdendMff^  for  the  plaintiffs,  relied  on  the  conversation  with 
Fletcher  &  Son  respecting  the  partnership  advance  made  to  the  house  of 
B.  &  S.  Vanderplank  of  S^OO/. ;  the  altered  st}'le  of  the  firm,  and  the  change 
«Q^Q1  of  the  banking  ^account ;  to  show  that  the  defendant  underlay  the 
-I  consequences  and  liabilities  of  a  partnership,  which  was  complete  at 
the  time  the  advance  was  made. 

The  case  for  the  defendant  was,  that  he  was  not  bound  for  the  debts  of 
B.  &  S.  Vanderplank  &  Co.,  until  he  had  put  his  name  to  the  agreement  for 
the  partnership. 

Henry  Fletcher,  a  partner  in  the  finn  of  Fletcher  &  Co.,  said  that  thcdr 
house  Had  had  many  bill  transactions  with  the  defendant.     In  Febniaiy, 

1839,  Evill  told  him  he  contemplated  partnership  with  some  house — he  did 
not  say  which.  In  May,  1839,  Evill  stated  to  the  witness  the  terms  of  the 
proposed  partnership  with  B.  &  S.  Vanderplank,  and  said  that  he  (Evill) 
was  to  advance  1000/.  in  cloth  and  1000/.  m  cash,  for  which  latter  amount 
he  was  to  be  at  liberty  to  draw  on  the  firm,  and  proposed  that  the  witness 
should  draw  the  bills  in  his  stead,  because  he  wished  to  reserve  to  himself 
to  draw  upon  the  firm  for  goods  to  be  supplied  to  tiiem.  He  stated  that  the 
firm  was  to  be  called  B.  &  S.  Vanderplank  &  Co.;  that  he  was  to  be  repre- 
sented by  the  ^^  Co. ;"  that  his  name  was  not  to  appear,  because,  then,  he 
would  not  be  able  to  draw  kx  the  goods.  Bills  were  accordmcly  drawn  bv 
the  witness  on  Vanderplanks'  house,  from  the  month  of  June,  lo39,  to  April| 

1840,  and  discounted  by  him  for  the  defendant. 

Samuel  Vandeiplank,  a  member  of  the  late  firm,  said,  that  the  defendant 
had  treated  with  them  as  to  proposals  for  becoming  partner ;  but  that  it  was 
only  a  proposiUon  for  a  partnership,  and  was  never  finally  agreed  to.  lliat 
the  name  of  the  firm  was  altered  by  the  addition  of  ^^  Co."  in  May,  1839 ; 
but  at  that  time,  also,  there  was  only  a  partnership  in  prospect  That  the 
partnership  of  B.  &  S.  Vanderplank  was  dissolved  in  August,  1840,  but  the 
defendant  was  never  consulted  about  the  dissolution,  nor  was  any  account 
of  profits  ever  rendered  to  him,  nor  did  he  ever  claim  any  profits. 
*3601  *^i^  Abinger,  C.  B.,  (in  summing  up.) — ^The  question  is,  whether 
-'  there  was  any  actual  partnership  or  not  ?  Drawing  bills  in  contem- 
plation of  a  partnership  will  not  of  itself  make  a  man  a  partner. 

I  remember  a  case  in  which  one  Steele  applied  to  Morris  to  take  Steele^s 
son  into  partnership,  and  the  terms  were,  that,  if  the  son  approved  of  the 
concern  at  the  end  of  a  year,  the  father  was  to  be  a  partner,  and  the  firm  to 
be  called  by  the  name  of  Monis  &  Steele.  Upon  this  6000/.  was  advanced 
at  once.  During  the  year  Morris  adopted  the  style  of  Morris  &  Steele,  bur 
Steele  the  fiither  did  not  know  of  it,  though  his  son  did.    And  Lord  Roslth 
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held  in  equity,  and  Thompson,  B«,  and  a  special  juiy,  at  law,  that  Steek 
Avas  not  liable,  on  the  ground  that  a  mere  advance  of  money  on  a  prospect- 
ive partnership,  in  contemplation  of  partnership  not  finally  agreed  on,  did 
not  make  a  partner  of  the  person  who  advanced  the  money. 

His  lordstiip  commented,  too,  on  the  feet,  that  no  one  entiy  had  been 

shown  in  the  books  of  B.  &  S.  Vanderplank  &  Co.,  which  proved  Evill  to 

be  a  partner  in  the  firm,  and  concluded, — If  you  are  satisfied  that  he  was 

a  partner,  you  will  find  for  the  plaintifls.    If,  on  the  other  hand,  there  was 

•  only  a  contemplation  of  partnership,  the  verdict  must  be  for  the  defendant. 

Verdict  for  the  defendant 

Afterwards,  in  Hilary  Term,  1842,  the  court  refused  to  give  a  rule  for  • 
new  trial. 
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BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


MANLEY  V.  SHAW. 

On  the  trial  of  an  action  of  assrainpsit  on  a  bill  of  exchange,  where  the  cause  wras  an* 
defended,  one  of  the  jary  said  that  the  stamp  was  forged,  and  caUed  the  attention  of 
the  judge  to  the  fact  i^^Htld^  that  the  jaryman  mnst  be  sworn  as  a  witness  to  give 
evidence  to  his  brother  jnrors,  before  they  can  act  upon  his  opinion ;  and  on  his  de> 
dining  to  be  sworn  as  a  witness,  the  judge  told  the  jury  that  they  must  find  for  the 
plaintiff. 

Assumpsit  on  a  bill  of  exchange  by  the  plaintiflf  as  endorsee  against  the 
defendant  as  acceptor.  Plea,  that  the  defendant  did  not  accept,  and  two 
^cial  pleas. 

The  cause  was  undefended. 

After  the  handwriting  of  the  defendant  as  acceptor  had  been  proved,  one 
of  the  jury,  on  looking  at  the  bill,  said  that  the  stamp  was  a  forgery,  and 
stated  to  his  lordship,  that  several  respectable  houses  had  been  found  in  pos- 
session of  forged  stamps  to  a  great  extent,  one  of  them  to  the  extent  of  500/. 
worth. 

J.  Jervisj  for  the  plaintiff,  submitted,  that  the  verdict  must  be  for  the 
plaintiff,  as  there  was  not  any  evidence  to  show  that  the  stamp  was  forged. 

TiNDAL,  C.  J. — The  gentleman  of  the  jury  who  says  that  the  stamp  is  a 
fong;eiy  should  be  sworn  as  a  witness  to  give  evidence  to  his  brother  jurors, 
bemre  they  can  act  upon  his  opinion.(a) 

His  lordship  then  told  the  juiyman,  that,  if  he  thought  proper,  he  mig^t 
be  sworn  and  examined  as  a  witness  to  prove  the  forgery. 

*The  juiyman  stated,  that  he  should  aecline  being  examined  as  a  r«ogo 
witness.  ^ 

TiNDAL,  C.  J.,  to  the  juiy. — ^Then,  gentlemen,  you  have  only  to  find 
^ur  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

(a)  In  the  case  of  Rtg,  r,  Frtdtriek  Rontr^  ante,  yoI.  7,  p.  648,  it  was  decided  that,  whero 
in  a  rriminal  prosecution  it  is  essential  to  prove  the  particular  ralue  of  an  article,  the 
Jary  may  use  that  general  knowledge  which  any  man  can  bring  to  the  subject ;  bat  if 
aay  of  the  jurors  has  a  partiadar  knowledge  of  the  subject,  arising  from  his  being  ia 
tar  trade,  h^  ought  to  be  sworn  az^d  examindl  as  a  witness. 
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COURT  OF  QUEEN'S  BENCH. 


SiUings  at  Wesimmsier  after  Hilary  Term^  1842, 

BEfX>RE  MR.   JUSTICE  WIGHTMAN, 

{Who  sat /or  the  Lord  CIdef  Justice.) 


VEITCH  V.  RUSSELL 

A  contract  to  pay  a  physician  cannot  be  implied  from  the  mere  fact  of  his  aitendanee 
on  a  patient;  bat  a  promise  at  the  end  of  bis  attendance,  to  pay  him  a  fixed  sum,  or  a 
reasonable  compensation,  will  raise  such  a  contract  as  will  support  an  action. 

Assumpsit  for  work  and  labour,  Journeys,  and  attendances.  Plea,  non 
assumpsit. 

The  action  was  brought  to  recover  157/.  for  the  attendance  of  the  plain- 
tiff as  a  physician  upon  the  brother  of  the  defendant.  The  defendant  was  a 
lady  living  at  Bayswater.  The  plaintiff  lived  at  Richmond.  The  defend- 
ant's brother,  Thomas  Beckley,  had  been  attended  by  the  plaintiff  in  his 
professional  capacity,  from  September,  1839,  to  April,  1840.  In  July, 
1840,  the  defendant  wrote  to  the  plaintiff,  stating  that  her  brother  had  been 
suddenly  taken  ill  again,  and  requesting  the  plaintiff  to  go  and  see  him  at 
Camberwell.  The  plaintiff  accordingly  attended  his  patient  from  July  to 
September,  1840,  the  nature  of  the  disease  being  one  that  required  his  daily 
supervision.  In  August  the  patient  was  removed  to  town,  and  the  defend- 
ant wrote  the  following  letter  to  the  plaintiff: — 

*3631       *^^  D^ar  Sir, — As  your  account  against  me  for  attendances  on  my 
-I   brother  must  be  rather  a  formidable  one,  you  will  oblige  me  by  let- 
ting me  have  it  up  to  the  time  of  his  removal  to  town. — Believe  me,  &c." 

On  the  9th  of  September  the  defendant  wrote  another  letter  to  the  plain- 
tiff, from  wiiieh  this  is  an  extract : — 

'^  My  wish  is  to  present  you  with  such  a  sum  as  you  would  call  upon  me 
to  pay  you.  Now,  as  this  can  only  be  done  by  your  telling  me  what  that 
sum  should  be,  I  shall  feel  greatly  obliged  to  you  by  your  domg  so.  I  really 
do  not  see  how  I  can  spare  you  this  trpubfe,  for  I  do  not  know  what  ex- 
penses you  have  incurred,  or  what  you  would  deem,  under  the  circtun- 
stances,  a  suitable  acknowledgment  of  your  great  professional  skill  and 
attention." 

The  plaintiff  then  named  the  sum  of  150  guineas,  and  a  correspondence 
ensued,  in  which  the  defendant  objected  to  the  amount  named,  and  offered 
to  pay  60/.  or  70/. ;  and  on  the  15th  of  December  she  wrote,  desiring  to 
know  the  name  of  the  plaintiff's  bankers,  that  she  might  pay  70/.  to  his 
account  *^  in  liquidation  of  her  debt." 

The  plaintiff  had  paid  42/.  for  fly-hire,  and  four  shilling  a  day  to  the 
driver  for  the  six  weeks  between  the  21st  of  July  and  the  17th  of  Septem- 
ber, 1840. 

Sir  F.  Pollock  J  A.  G.,  in  opening  the  case,  contended,  that  the  presump- 
tion that  a  physician  attended  gratuitously  was  rebutted  here  by  an  express 
TOomise  to  pay,  as  in  Sfyle  v.  Smithj  cited  by  Popram,  J.,  m  Marsh  r. 
Rainsford,  2  Leon.  ]ll.(a) 

(a)  In  Sfyh  y.  Smithy  cUed  by  Popham,  J.,  it  was  determined  that  if  a  physician,  ia 
the  absence  of  a  father,  give  bis  son  medicine,  and  the  father,  in  consideration  thereof 
promise  to  pay  him,  an  action  will  lie  for  the  money. 
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Thesiger. — ^The  plaintiff  must  be  called.  It  is  admitted  that  be  is  a  pbj« 
ftcian,  and  attended  as  such ;  and  a  physician  is  not  entided  to  bring  an 
action  for  his  fees.  Chorley  v.  *Bolcotj  4  T.  R.  317.(a)  Nor  can  he  r^o^^j 
maintain  an  action  for  work  and  labour  as  a  surgeon,  if  he  have  ■-  ^^ 
passed  himself  off  as  a  physician,  whether  he  have  a  diploma  or  not.  LipS" 
combe  v.  Holmes^  2  Camp.  441.  The  letter  of  September  15th  must  be 
taken  as  an  admission  of  a  debt  to  the  amount  of  70/.,  either  for  services 
rendered  or  upon  an  account  stated.  But  the  account  stated  must  have  a 
pre-exisdng  debt  to  support  it.  The  case  from  Lieonard  does  not  apply,  for 
no  contract  can  now  be  enforced  upon  the  ground  of  a  moral  obligation  to 
ay.   WenncUl  v.  Adney^  3  B.  &  P.  252,  n. ;  Eastwood  v.  Kenyony  11  A.  & 

.  438,  (39  E.  C.  L.  R.  137.) 

WiGHTMAN,  J. — ^It  appears  to  me  that  the  present  case  is  not  like  those 
cited  for  the  defendant.    Whatever  the  general  rule  may  be,  I  think  that 
here  there  is  evidence  to  go  to  the  jury  of  an  express  contract. 
,.    Thesiger  then  addressed  the  jury  for  the  defendant. 

WiGHTMAN,  J.,  (in  summing  up.)— This  is  an  action  by  .a  physician  to 
recover  reasonable  compensation  for  his  professional  services.  Such  an 
action  is  unusual,  because  there  is  in  general  a  conventional  mode  of  pay- 
ment, which  may  be  accounted  for  by  me  obvious  impossibility  of  setting  a 
specific  value  on  services  chiefly  intellectual.  But  though  the  action  is  un- 
usual, it  is  sdll  a  novel  doctrine  to  me,  to  hear  that  a  physician  cannot  con- 
tract for  compensation.  All  that  the  cases  decide  is,  that  a  contract  cannot 
be  implied  from  the  mere  fact  of  a  physician's  attendance  on  a  patient ;  but 
.  he  may  contract  for  a  fixed  sum,  or  for  a  reasonable  compensation  at  the  end 
of  his  attendance.  It  is  for  you  to  say,  whether  there  was  here  a  contract 
that  Dr.  Veitch  should  be  remunerated  for  his  services ;  and  you  will  collect 
such  a  contract,  if  you  should  be  of  opinion  that  there  was  one,  not  merely 
from  the  ^request  to  attend,  but  from  die  other  circumstances  of  the  r»QgK 
.case.  The  quesdon  is,  whether  there  was  such  an  agreement,  or  ^ 
whether  the  whole  matter  was  lefl  on  the  ordinarv  foodng  between  physician 
and  patient.  On  the  30th  of  August  the  defendant  writes  a  letter,  from 
which  it  appears  that  she  considered  there  was  an  account  between  them, 
and  that  Dr.  Veitch  did  not  stand  in  the  ordinary  position  occupied  by  a 
physician  in  relation  to  his  patient.  Does  this  letter  lead  your  minds  to  the 
conclusion  that  there  was  a  previous  agreement  ?  The  letter  of  9ih  Septem- 
ber is  important,  for  it  puts  the  case  somewhat  on  a  different  footing  from  that 
which  generally  exists  in  these  cases,  as  the  patient  usually  does  not  ask 
what  expenses  his  physician  has  incurred.  Again,  until  the  very  last,  the 
defendant  does  not  so  much  object  to  pay,  as  to  pay  150  guineas.  If  you 
can  infer  from  the  case  a  definite  contract  to  pay  mo^ey  out  of  pocket,  then 
there  is  a  precise  sum  which  has  been  shown  to  have  been  spent  by  the 
plain  dff.  Verdict  for  the  defendant 

In  the  ensuing  term,  PoUockj  A.  G.,  obtained  a  rule  for  a  new  trial,  upon 
the  ground  that  the  verdict  was  against  evidence,  which  rule  was  afterwards 
discharged  on  the  ground  that  the  jury  had  negatived  the  existence  of  any 
contract ;  but  the  court  was  of  opinion  that  a  physician  might  enter  into  a 
contract  for  the  payment  of  his  fees,  and  enforce  the  contract ;  and  said,  that 
the  court  had  recently  decided  the  point  in  the  same  way  in  the  case  of  a 
baiTister,(fr)  and  also  m  that  of  an  arbitrator.(c) 


C«)  See  also  Bif*er«Ay  v.  Ltwrfux,  I  Car.  A  Mar.  t77. 

(6)  Egan  v.  Guard,  of  the  Kennngtnn  Union, 

(c)  Hoggint  y.  Gordon,  11  Law  J^  New  a,  Q.  B.  SSft. 


366] 


1  Carrington  &  Marsamak.  iO$ 


'366]       •Second  SUHng  at  Weshnimter  in  Easier  Term^  1842. 

JlEfX>&E  MH.   JUSTICE  COUCRIDGE. 


WALKER  V.  MASSEY  and  Another. 

In  Q.  B.  a  canse  duly  entered  ibr  trial  at  the  first  sitting  in  term,  and  not  tried  at  that 
sitting,  cannot  be  tried  at  the  second  sitting  in  term,  unless  the  record  and  writ  of  distrin- 
gas are  resealed  6e/brrMe<2ay  appointed  for  the  second  sitting;  and  if  there  be  no  reseating 
before  the  day  appointed  for  the  second  sitting,  the  canse  will,  nnder  the  rule  of  26th 
Movember,  1826,  be  omitted  from  the  written  list  of  the  second  silting,  and  the  judge 
at  nisi  pnus  will  not  allow  a  resealing  afterwards,  in  order  to  have  the  cause  tried  at 
the  second  sitting,  even  where  the  cause  has.  not  been  reached  in  its  order. 

This  cause  had  been  entered  for  trial  at  the  first  sitting  in  this  term.  The 
first  sitting  was  on  the  16th  of  April|  and  was  continued  by  adjournment  to 
the  18th  and  19th.  The  second  sitting  was  on  the  20th  of  April,  and  was  con- 
tinued by.  adjournment  to  the  21st.  This  cause  was  in  the  written  list  of 
causes  for  trial  on  the  19th,  but  was  not  reached  at  the  rising  of  the  court  at 
three  o'clock  on  that  day.  On  the  20th,  the  plaintiff's  attorney  applied  at 
the  marshal's  office  for  the  writ  of  distringas  and  record,  in  oixler  to  have 
them  resealed,  when  he  was  informed  by  the  proper  officer  that  the  cause  had 
been  struck  out  of  the  list,  and  could  not  be  tried  at  the  second  sitting, 
because  the  writ  of  distringas  and  record  had  not  been  resealed  previous  to 
the  second  sitting. 

PlaUy  for  the  plaintiff,  applied  that  the  cause  might  be  restored  to  its  place 
in  the  list,  and  that  it  should  be  tried  in  its  regular  order  at  the  then  sittings, 
the  causes  which  had  stood  before  it  not  having  all  been  disposed  of.  He 
moved  on  the  affidavit  of  Mr.  Dickson,  which  stated  the  foregoing  facts; 
and  he  argued,  that  as  the  marshal's  office  closed  at  two  and  was  again  open 
only  from  six  to  eight,  and  the  seal  office  closed  at  five,  the  plaintiff's  attor- 
ney could  not  have  got  his  record  from  the  marshal's  office  early  enough  on 
the  19th  to  have  it  resealed  before  the  20th,  which  was  the  day  of  the  second 
sitting. 

•3671  ^^  ^^"'  ^'  ^^^^^^  stated,  that  whenever  records  •were  not 
-'  resealed  before  the  sitting-day,  the  cases  were  always  struck  out  of 
the  list,  and  that  that  had  been  the  uniform  practice  under  the  rule  of  the 
29th  of  November,  1825.(a) 

Wordsworthj  for  the  defendants. — It  was  quite  possible  for  the  plaintiff's 
attorney  to  have  taken  away  his  jury  process  and  record,  and  have  got  them 
resealed ;  and  even  if  he  could  not,  the  rule  is  imperative ;  and  if  the  record 
and  jury  process  are  not  resealed  before  the  second  sitting  has  begun,  the 
party  wdl  only  be  entitled  to  try  at  the  next  sitting,  which  is  the  third ;  and 
with  respect  to  any  supposed  inconvenience,  that  can  be  only  considered  on 
an  application  to  rescind  the  rule. 

Plait. — I  admit  that  the  resealing  is  necessary  to  make  the  cause  tri« 
able ;  but  if  the  cause  is  not  yet  called  on,  and  me  record  is  in  a  perfect 

(a)  The  fotlowing  is  a  copy  of  the  rnte  of  S9lh  November,  1S25i—**  Whereas,  by  a 
mie  made  in  Easter  Term,  83  Geo.  3,  (1793,)  it  was  ordered  by  the  court,  Mhat  the  writs 
of  dlMfiniras,  and  the  records  in  can5«»  which  stand  over  from  one  sittings  to  another,  be 
regularly  resealed  previous  to  the  >ittings  to  which  they  stand  over,  or,  in  default  thereof, 
the  causes  be  not  tried.'  Now,  for  enforcing  obedience  to  the  said  rule,  it  is  hereby 
:rdfred  by  the  lord  chief  justice,  tha^  the  marshal  do  not,  after  the  present  sittings, 
kinert  in  the  daily  list  of  causes  for  trial  any  causes  wherein  the  writ  of  distringas  and 
record  shall  not  have  been  regularly  resealed  previous  to  the  sitting  to  which  the  sama 
iaase  may  stand  over,  according  to  the  said  recited  nila.** 
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flta^e  before  it  is  called  on,  I  hope  that  your  lordship  will  allow  it  to 
he  tnpd. 

CoLEBOHSE,  J. — ^It  is  conceded  that  this  record  was  not  resealed  till  afte2 
the  commencement  of  the  present  sitting.  The  rule  of  1825  says,  that  it 
must  be  resealed  before  the  sitting  at  which  the  cause  is  tried.  I  do  not 
enter  at  all  into  the  merits  of  the  rule,  or  whether  the  sittings  *conti-  r^'ihco 
suing  dedkin  diem  be  a  conrenience  or  not ;  but  I  am  clearly  of  ^  ^^^ 
opimon,  that  under  that  rule  this  cause  cannot  be  tried. 

Application  refused 


Sitting  in  London  in  TrinUy  Termj  1842. 

BEFORE  MH.   JUSTICE  WIGHTMAN. 


WARD  and  Another  v.  MORRISON  and  Others. 

If  a  party  makes  a  promissory  note,  whereby  he  promises  to  pay  the  plaintiff,  or  ordeft 
**600Lt  with  interest  thereoo,  at  the  rate  of  six  per  ceou  per  annum,  twelve  months  after 
date/'  the  judge  will  advise  the  jury,  in  allowing  interest  up  to  the  time  of  signing 
judgment,  to  allow  it  at  the  rate  of  five  per  cent  only. 

Debt. — The  first  count  of  the  .declaration  slated,  that  the  defendants,  on 
the  28th  of  Januaiy,  1841,  made  their  promissory  note,  and  thereby  pro- 
mised to  pay  to  the  plaintiffs,  or  their  order,  ^'600/.,  with  interest  thereon, 
at  the  rate  of  six  per  cent,  per  annum,  twelve  months  after  the  date  thereof," 
and  that  although  the  defendants  had  paid  the  interest  when  the  note  became 
due,  yet  they  had  not  paid  the  said  600/.  There  was  also  a  second  and 
third  counts  for  interest  and  upon  an  account  stated.  Pleas  to  the  first  count, 
that  the  defendants  did  not  make  the  note ;  and  to  the  second  and  third 
counts,  that  the  defendants  were  never  indebted. 

It  was  opened  by  Udall^  for  the  plaintifls,  that  the  defendants  had  paid 
the  interest  at  six  per  cent,  up  to  the  time  when  the  note  became  due,  and 
that  the  only  question  was,  whether  the  jury  would  give  six  per  cent  on  the 
principal  sum  of  600/.  from  the  titne  the  note  became  *payable  till  r«QgQ 
the  time  of  signing  judgment,  or  whether  they  would  give  five  per  *- 
cent,  only.(a) 

WiGHTMAN,  J. — ^I  should  think  the  jury  will  not  give  more  than  five  per 
cent. 

The  making  of  the  note  was  proved,  and  the  note  was  in  the  terms  stated 
in  the  declaration. 

WiGHTMAN,  J.,  (in  summing  up.) — If  parties  have  made  a  contract  for 
six  per  cent,  on  a  bill  of  exchange,  they  must  abide  by  that  contract ;  but 
where  you  have  to  allow  interest  as  damages  for  the  non-payment  of  money 
at  a  time  agreed  on,  you  will  probably  think  five  per  cent,  sufficient. 

Verdict  for  the  plaintiH,  for  611/.  3«.,  being  the  amount  of  the  note, 
with  interest  at  five  per  cent. 


(a)  By  the  stat.  8  &  4  Will.  4,  c.  4S,  ff.  98,  it  ist  enacted,  *'That  upon  all  debft  or 
etrtain  payahle  at  a  certain  time,  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or  oa 
any  inqui::ition  of  damages,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditor,  at 
a  rate  not  exceeding  the  current  rate  of  interest,  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  certain  be  payable  by  virtue  of  some  writtea 
iastniment  at  a  certain  time,  nr  if  payable  otherwise,  then  from  the  time  when  demand  of 
payment  shall  have  k>een  made  in  writins;.  so  as  such  demand  shall  z'lve  notice  to  the 
debtor  that  interest  will  be  claimed  from  the  date  of  such  demand  until  the  term  of  pay* 
Bent ;  provided  that  interest  shall  be  payable  in  all  cases  where  it  is  now  payable  bylaw  *! 
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BEFO&£  LORD  DENMAN,  C.  J. 


LITTLE  V.  OLDAKER. 

A  pbysician  casnot  sue  for  his  fees  for  any  thing  he  has  done  as  a  physician,  either  in 
attending  or  in  prescribing  medicine  for  a  patient;  but  if  he  acts  as  a  surgeon,  or  iu 
any  other  capacity  than  that  of  physician,  he  may  maintain  an  action  for  a  compensa- 
don  for  what  he  has  done,  provided  he  can  show  that  it  was  not  done  by  him  as  a 
physician ;  and  the  fact  that  the  plaintiff  was  not  paid  fees  at  the  times  when  he  waa 
consnlted,  goes  to  show  that  he  was  not  acting  as  a  physician. 

Assumpsit  for  work  and  labour,  with  a  count  upon  an  account  stated. 
Plea,  non  assumpsit. 

It  was  opened  by  BuUy  for  the  plaintiff,  that  the  plaintiflT  was  a  surgeon 
Aiid  a  member  of  the  Royal  College  of  Surgeons,  and  also  physician  to  an 
institution  for  curing  contractions  of  the  feet ;  and  that  in  the  months  of  Au-' 
gust  and  September,  1839,  he  had  cured  the  defendant  of  the  venereal  dis« 
ease,  the  plaintiff  having  attended  the  defendant  not  as  a  physician,  but  as  a 
surgeon.  He  submitted,  that  although  a  physician  could  not  maintain  an 
action  for  his  fees,  there  was  no  law  to  hinder  a  physician,  who  was  also  a 
surgeon,  from  practising  as  a  sureeon,  and  recovering  the  value  of  his  ser- 
vices, in  the  same  way  as  a  physician  could  if  he  were  employed  to  write  a 
book.     He  cited  the  case  of  Battersby  v.  Lawrence^  ante,  p.  277. 

Mr.  Belfour,  the  secretary  to  the  Royal  College  of  Surgeons,  proved  the 
seal  of  that  college  to  the  plaintiff's  diploma  as  a  member  of  it,  dated  the 
17th  of  August,  I832.(a) 

(a)  One  object  of  this  evidence  no  donht  was  to  show  that  the  plaintiflT  was  a  surgeon 
as  well  as  a  physician.  It  is,  however,  well  worthy  of  consideration,  whether  a  person 
who  is  not  authorized  to  practise  as  an  apothecary,  and  who  practises  as  a  sargeon ' 
can  recover  either  for  attendance  as  a  surgeon,  or  for  medicines  given  by  him  in  a  sur- 
gical case,  if  he  be  not  a  member  of  the  College  of  Burfteons,  and  has  not  passed  the 
examination  prescribed  by  the  stat.  3  Hen.  8,  c.  1 1.  It  appears,  however,  from  the  cases 
of  bamttt  V.  Gbtnp,  and  Gremare  v.  Le  Clerr  Fois  Valon,  hereafter  cited,  that,  in  order  to 
raise  that  question,  a  defence  on  this  ground  must  be  specially  pleaded,  and  that  the 
defendant  must  show  by  evidence  that  the  plaintiflT  is  not  a  member  of  the  College  of 
Burgeons,  and  aUo  (as  it  seems)  that  he  has  not  passed  the  examination  prescribed  by 
the  Stat.  3  Hen.  8,  c.  11.  From  the  case  of  Bamtlt  v.  Glotmp,  1  Scott,  621,  it  appears 
that,  where  the  plaintifl!' would  have  had  a  good  cause  of  action  at  common  law,  but  that 
the  promise  is  void  because  the  requisites  of  a  statute  have  not  been  complied  with,  the 
defendant  must  plead  it  specially,  and  cannot  take  advantage  of  this  defence  on  the 
general  issue.  And  it  was  Air  some  time  considered  doubtful  whether,  in  an  action  on 
an  apothecary's  bill,  the  defendant  was  not  bound  to  plead  that  the  plaintiff  was  not 
entitled  to  practise  as  an  apothecary,  if  he  meant  to  put  the  p'aintiff'  to  prove  it;  but  it 
now  appears  to  be  settled  by  the  case  of  Wagttaffe  v.  Sharpe,  2  Mee.  Sl  W.  621,  that  the 
plaintiflT  roust  prove,  even  on  the  general  issue,  that  he  is  entitled  to  practise  as  an  apo- 
thecary, in  conseqi^ence  of  the  express  terms  of  the  21st  sect,  of  the  Apothecaries'  Act, 
66  Geo.  3,  c.  194. 

By  the  stat  3  Hen.  8,  c.  11,  after  reciting  (inter  alia)  *'That  common  artificers,  as 
smiths,  jreavers,  and  women,  boldly  and  accustomably  take  upon  them  great  cures  and 
thin«r.s  of  great  diflSculty,  in  the  which  they  partly  use  sorcery  and  witchcraA,"  it  is  en- 
acted, "  That  no  person  witkin  tht  city  of  London^  nor  within  trren  milet  of  tht  tame,  take 
upon  him  to  exercise  and  occupy  as  a  pnysician  or  surgeon,  except  he  be  first  examined, 
approved,  and  admitted  by  the  bishop  of  London  or  by  the  dean  of  St  Paul's  for  the  time 
being,  calling  to  him  or  them  four  doctors  of  physic,  and  for  surgery  other  expert  persona 
in  that  faculty,  and  for  the  first  examination  such  as  they  shall  think  convenient,  and 
afterwards  alway  four  of  them  that  have  been  so  approved,  upon  the  pain  of  forfeiture, 
for  every  month  that  they  do  occupy  as  physicians  or  surgeons  not  admitted  nor  exa- 
mined ailer  the  tenor  of  this  act,  of  6/.,  to  be  employed,  the  One-half  thereof  to  the  nse 
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*It  was  prored  by  a  female  servant  of  the  plaintiff,  that  the  de-  [*371 

fendant  came  to  her  master's  house  as  a  patient  *8everal  times  a  week  rmvro 

during  the  months  of  August  and  September,  1839 ;  but  this  witness,  I- 

in  her  cross-examination,  *said,  "  My  master  is  a  physician,  and  is  [*373 
called  Dr.  Littie,  and  '  Dr.  Little'  is  on  the  door." 

of  our  soFerei^  lord  the  king,  and  the  other  half  thereof  to  any  person  that  will  sne  for 
it  b}  action  of  debt,  in  which  no  waj^er  of  law  nor  protection  shall  be  allowed."  And  by 
ecu  2  of  that  statate,  **  And  over  this,  that  no  penon  otU  of  t/u  mid  city  and  prmnH  ojf 
uven  mUei  of  the  tame,  except  he  have  been  (ss  is  said  before)  approved  in  the  same,  take 
upon  him  to  exercise  and  occupy  as  a  physician  or  snrg^eon  in  any  diocese  within  this 
realm ;  but  if  he  be  first  examined  and  approved  by  the  bishop  of  the  same  diocese,  or, 
he  being  out  of  the  diocese,  by  his  vicar-general,  either  of  them  calling  to  them  such 
expert  persons  in  the  said  faculties  as  their  discretion  shall  think  convenient,  and  giving 
their  letters  testimonials  under  their  seal  to  him  that  they  shall  so  approve,  upon  like 
pain  to  them  that  occupy  contrary  to  this  act,  (as  is  above  said,)  to  be  levied  and 
employed  after  the  form  before  expressed."  By  secu  3  of  the  same  statute,  there  is  a 
aaving  of  the  privileges  of  Oxford  and  Cambridge.  As  this  statute  does  not  give  co8ts> 
a  plaintiff  who  recovered  penalties  under  it  would  not  be  entitled  to  aay  costs  at  all. 
^hore  v.Madittony  1  8alk.  S06;  Com.  Dig.  tit  Cot/t,  A.  2;  Hullock  on  Costs,  17,  812. 

By  the  stau  34  dt  35  Hen.  8,  c.  8,  after  reciting,  That  by  the  stau  3  Hen.  8,  c.  1 1,  **  for 
the  avoiding  of  sorceries,  witchcrafts,  and  other  inconveniences,  it  was  enacted,  that  no 
person  vrithin  the  city  of  London,  nor  within  aeven  miln  of  Ike  $ame,  should  take  upon  him  to 
exercise. and  occupy  as  physician  or  surgeon,  except  he  be  first  examined,  approved, 
and  admitted  by  the  bishop  of  London  and  other,  under  and  upon  certain  pains  and 
penalties  in  the  same  act  mentioned :  Sithence  the  making  of  which  said  act,  the  com* 
pany  and  fellowship  of  surgeons  of  London,  minding  only  their  own  lucres  and  nothing 
the  profit  or  ease  of  the  diseased  or  patient,  have  sued,  troubled,  and  vexed  diven  honut 
pertotu,  at  well  men  at  women,  whom  God  hath  endued  with  the  knowledge  of  the  nature* 
kind,  and  operation  of  certain  herbs,  roots,  and  waters,  and  the  using  and  administering 
of  them  to  such  as  been  \)ained  with  customable  diseases,  as  women's  breasts  being 
sore,  a  pin  and  the  web  in  the  eye,  uncomes  of  hands,  burnings,  scaldings,  sore  mouths, 
the  stone,  strangury,  saucelim  and  morphew,  and  such  other  like  diseases;  and  yH  tkt 
taidpenont  have  not  taken  any  thing  for  their  paint  or  cunning,  but  heme  minittered  the  wmc  to 
poor  people  only  for  neighbourhood  and  God't  take,  and  of  pity  and  charity.  And  it  is  now 
well  known,  that  the  surgeons  admitted  will  do  no  cure  to  any  person  but  where  they 
shall  know  to  be  rewarded  with  a  greater  sum  or  reward  than  the  cure  extendeth  unto ; 
for  in  case  they  would  minister  their  cunning  unto  sore  people  unrewarded,  there  should 
bot  so  many  rot  and  perish  to  death  for  lack  or  help  of  surgery,  as  daily  do ;  but  the 
greatest  part  of  surgeons  admitted  been  much  more  to  be  blamed  than  those  persons  thai 
Uiey  trouble,  for  although  the  most  part  of  the  persons  of  the  said  craft  of  surgeons  hare 
small  cunning,  yet  they  will  take  gr'^at  sums  of  money  and  do  little;  therefore,  and  by 
reason  thereof,  they  do  oftentimes  impair  and  hurt  their  patients,  rather  than  do  them 
good."  **  In  consideration  whereof,  and  for  the  eate,  comfort,  tucrour,  help,  relief  and  health 
of  the  kin^tpoor  tubjectt,  inhabitants  of  this  realm,  now  pained  or  diseased,  or  that  here- 
after shall  be  pained  or  diseased,  be  it  ordained,  established,  and  enacted,  by  authority 
of  this  present  parliament,  that  at  all  times  from  henceforth,  it  shall  be  lawful  to  every 
person  being  the  king's  subject,  having  knowledge  and  experience  of  the  nature  of  herbs, 
roots,  and  waters,  or  of  the  operation  of  the  same  by  speculation  or  practice,  within  any 
part  of  the  realm  of  England,  or  within  any  other  the  king's  dominions,  to  practise,  use, 
and  minister  in  and  to  any  outward  tore,  uncome  wound,  apott emotions,  otUward  ttpellimg  or 
diteate,  any  herb  or  herbi,  anointment t^  batht,  pullets,  and  tmplnitfert,  according  to  their  cnQ« 
ning,  experience,  and  knowledge  in  any  of  the  diseases,  sores,  and  maladies  beforesaid, 
and  all  other  like  to  the  same,  or  drinkt  fpr  the  ttoiu,  ttrangury,  or  aguet,  without  suit. 
Vexation,  trouble,  penalty,  or  loss  of  their  goods,  the  foresaid  statute  in  the  foresaid  91 
year  of  the  king's  most  gracious  reign,  or  any  other  act.  ordinance,  or  statute  to  the  coa 
trary  heretofore  made,  in  anvwise  notwithstanding."  With  respect  to  this  statute.  Lord 
Chief  Baron  Comyns  says,  (Com.  Dig.  tit  PAyxirian,  D.,)  that  it  "  enables  only  to  make 
application  to  external  sores,  dtc,  not  to  internal."  In  Le  Cdledge  de  Phywitiant*  cam^ 
Littleton's  Reports,  349,  Lord  Chief  Justice  Richardson,  in  delivering  the  judgment  of 
the  Court  of  Common  Pleas,  says,  **  On  consideration  of  the  34  Hen.  8,  we  are  of  opinioa, 
that  this  statute  reaches  neither  in  words,  nor  in  intent  and  meaning,  to  give  liberty  to 
any  person  that  practises  or  exercises  for  lucre  or  pro6t;  and  it  is  apparent  from  the 
preamble,  and  the  statute  also,  that  it  was  made  principally  against  chirurgeons,  who 
were  covetous;  for  the  statute  has  limited  who  shall  practise  and  for  what  diseases,  and 
Ae  paties  licensed  bv  it  were  those  who  were  good  honest  people,  as  old  women,  and 
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*374]       *i.  was  also  proved  hy  Mr.  Lane,  who  served  the  writ  of  summons 
*^51    »n  the  defendant,  that  the  latter  said  it  was  for  ^curing  him  of  a  cer<», 
^   lain  disease,  and  he  thought  the  charges  were  high,  but  that  he  had 
tendered  five,  pounds  or  five  guineas. 

tneh  wbn  will  give  neighboarly  physic  for  charity  and  piety,  and  not  such  as  seek  gain 
by  it,  as  ^JMipiricks,  who  do  not  any  thing  for  piety  and  charity;  so  that  this  statute  ex* 
eludes  ail  those  who  take  any  money  or  gain."  This  case  afterwards  came  before  the 
Court  of  King's  Bench,  on  a  writ  of  error,  [nom.  Butler  v.  Pn$,  of  the  Coll.  of  Physiiiam^ 
Cro.  Car.  S56,]  but  the  propositions  of  law  laid  down  by  L.  C.  f,  Richardson,  as  abo^e 
stated,  do  not  appear  to  have  been  at  all  questioned ;  however,  on  that  occasion,  L.  C.  J, 
BichardsoQ  (who  had  then  become  Lord  Chief  Justice  of  England)  conceived  that  the 
statute  34  dt  35  Hen.  8,  c.  8,  was  virtually  repealed  by  the  stat.  1  Mar^  sess.  2,  c.  9^ 
[which  confirms  the  stat.  14  &  1ft  Hen.  8,  c.  6,  which  ratified  the  charter  of  the  College 
of  Physicians ;]  but  Mr.  Justice  Croke  was  of  opinion,  that  as  the  stat.  34  dc  35  Hen.  8, 
c  8,  does  not  mention  the  stat.  14  &,  15  Hen.  8,  c.  5,  which  "was  for  physicians  f*  and 
as  the  staL  34  dt  35  Hen.  8,  c  8,  was  concerning  chirurgeons,  **  that  statute  was  never 
intended  to  be  taken  away  by  the  act  of  primo  Maris."  But  upon  this  point,  Mr.  Justice 
Jones  and  Mr.  Justice  Whitlocke  would  not  deliver  their  opinions,  but  all  the  judges 
resolved,  that,  admitting  the  stat.  34  dc  35  Hen.  8,  c.  8,  to  be  in  force,  the  defendant  had 
pleaded  a  bad  plea,  and  the  judgment  therefore  was  against  him. 

By  the  stat.  18  Geo.  8,  c.  15,  which  was  an  act  for  making  the  surgeons  of  London  and 
the  barbers  of  London  two  separate  and  distinct  corporations,  it  is  enacted,  [by  sect.  8,1 
that  ''all  snch  who  already  have  been,  of  hereafter  shall  be,  examined  and  approved 
pursuant  to  the  rules  of  the  said  company,  [of  surgeons  made,  established,  and  incor- 
porated by  this  act,]  shall  be  entitled  to  practise  freely  and  without  restraint  the  art  and 
science  of  surgery  throughout  all  and  every  his  majesty's  dominions,  any  law  or  cus* 
torn  to  the  contrary  notwithstanding.**  In  the  preamble  of  that  statute,  letters  patent  of 
6  Car.  1  are  recited,  which  contain  a  clause,  prohibiting  persons  from  practising  surgery 
for  lucre  or  profit,  in  London,  or  within  seven  miles,  unless  they  had  Ueen  examined  by 
two  or  more  of  the  Masters  or  Governors  of  the  Mystery  and  Commonalty  of  Barbers 
and  Surgeons,  or  by  four  of  the  examiners  of  the  surgeons  of  London ;  but  the  stat.  18 
Geo.  8,  c.  15,  does  not  appear  either  to  confirm  this  prohibitory  provision  of  the  letters 
patent,  or  to  contain  any  enactment  of  a  similar  kind. 

In  the  case  of  Gremare  v.  Le  CUrc  Bait  VaUm^  2  Camp.  144,  which  was  an  action  by  a 
French  emigrant  priest,  resident  in  London,  against  another  French  emigrant  priest  for 
attendance  as  a  surgeon,  the  defendant  relied  on  the  stat.  3  Hen.  8,  c.  11,  s.  i ;  but  Mr. 
Garrow,  for  the  plaintiff^  **  insisted  that  there  being  no  abtolnte  prohibition  of  persons  unli- 
censed acting  as  surgeons,  they  might  maintain  an  action  against  persons  whom  they 
had  attended  and  cured.  By  paying  the  penalty  of  5/.  a  month,  they  satisfied  the  statute.'* 
^Lord  Ellenborough  was  of  opinion  that  the  action  was  maintainable,  and  the  plaintiff 
recovered  a  verdict  for  20^"  "In  the  ensuing  term,  ClifiTord  obtained  a  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside,  on  the  ground  that  the  plaintiff's  conduct 
in  practising  as  a  surgeon  was  illegal,  and  that  he  could  not  be  entitled  to  recover  a 
compensation  for  his  labour,  on  the  very  same  evidence  which  would  convict  him  of  the 
penalty  of  bL  a  month.  But  when  cause  was  shown,  the  court  said  that  it  had  not 
been  proved  that  the  plaintiff  was  not  regularly  licensed  as  a  member  of  the  College  of ' 
SurgeoDs,  which  he  might  be,  although  he  was  a  French  emigrant  priest  ;*'  and  the  rule 
to  set  aside  the  verdict  was  discharged.  It  is  difficult  to  understand  what  is  meant  in' 
Mr.  Garrow's  argument,  by  the  statement  that  the  statute  8  Hen.  8,  c.  11,  contains  '*no 
absolute  prohibition  of  persons  unlicensed  acting  as  surgeons,"  as  the  terms  of  this 
statute  appear  to  be  quite  as  prohibitory,  and  in  terms  nearly  similar  to  those  of  the  stau 
19  Car.  2,  c.  7,  (for  the  better  observance  of  the  Lord's  day,)  under  which  contracts 
made  by  persons  in  their  trades  on  a  Sunday  are  held  void. 

In  the  case  of  Cope  v.  RowtandM,  2  M.  dk  W.  149,  the  doctrine  as  to  contracts  forbidden, 
either  by  common  or  statute  law,  was  much  considered,  and  the  case  of  Gremare  v.  Lt 
Ciere  Bm$  Valon  cited ;  and  in  the  case  of  Cope  v.  Bowlandt,  it  was  held,  that  a  broker 
eaanot  maintain  an  action  for  work,  labour,  and  commission  for  buying  and  selling 
stock,  Ac,  unless  duly  licensed  by  the  Mayor  and  Aldermen  of  the  city  of  London,  pur* 
taant  to  the  stat  6  Anne,  c.  16;  and  Baron  Parke,  in  delivering  judgment  in  that  cas^ 
•aid,  **  It  is  perfectly  settled,  that  where  the  contract  which  the  plaintiff  seeks  to  enforci , 
be  it  express  or  implied,  is  expressly  or  by  implication  forbidden  by  common  or  statute 
law,  no  court  will  lend  its  assistance  to  give  it  effect.  It  is  equally  clear,  that  a  contract 
ia  Toid  if  prohibited  by  statute,  though  the  statute  inflicts  a  penalty  only,  because  such 
penalty  implies  a  prohibition ;  and  it  may  be  safely  laid  down,  notwithstanding  some 
4l6la  apparently  lo  the  contrary,  that,  iftht  eonirad  be  rendered  illegal,  it  can  make  m 
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*It  was  prored  by  Bfr.  Alfred  Hamilton^  a  surgeon,  (hat  this  was  r9vja 
a  surgical  case.  *- 

Pdersdarff^j  tor  the  defendant. — I  submit  that  the  plaintiff  is  not  entitled 
to  recover  any  thing  in  this  action.  The  plaintiff  acts  as  a  physician,  and 
has  '^  Dr.  Little"  on  his  door ;  and  I  submit,  that  he  cannot  separate  hia 
character  of  physician  from  that  of  a  surgeon,  and  that  on  his  becoming  a 
physician  he  drops  and  abandons  his  character  of  surgeon.  The  rule  of 
law  is,  that  a  physician  can  maintain  no  action  for  any  services  rendered  by 
him  in  that  character.  Dr.  Little  being  a  physician,  and  avowedly  so,  mu^ 
in  this  instance  be  presumed  to  have  acted  in  that  capacity ;  and  there  have 
been  cases  in  which  it  has  been  held,  that  even  a  false  assumption  by  the 
>arty  that  he  was  a  physician  prevented  him  from  suing  for  a  compensation 
or  his  services.(a)  How  can  it  be  presumed  that  the  defendant  did  not 
consult  the  plaintiff  as  a  physician  ?  No  one  was  present  but  themselves ; 
and  it  mi^ht  be  that  the  ^defendant  not  only  consulted  the  plaintiff  r^^vjm 
as  a  physician,  but  also  paid  him  his  fee  at  each  time  when  he  con-  ■- 
suited  him. 

difference,  in  point  of  law,  whether  the  statute  which  makes  it  so  has  in  view  the  protec- 
tion of  the  revenue,  or  any  other  object  The  sole  question  is,  whether  the  statute  means 
to  prohibit  the  contract.  And  in  the  same  judgment.  Baron  Parke  also  says,  '^one  other 
case,  cited  tor  the  plaintiff,  remains  to  be  noticed;  it  is  that  of  Gremare  v.  Le  Clerc  Boit 
Valon,  in  which  Lord  Ellenborongh  held  that  the  plaintiff  could  recover  for  surgery  and 
medicines,  though  he  had  not  been  admitted  pursuant  to  the  statute  3  Hen.  8,c  11,  s.  !• 
It  is  certainly  difficult  to  reconcile  this  case  with  the  rule  above  laid  down,  for  the  pro- 
visions  of  that  statute  were  clearly  meant  to  secure  to  the  public  skilful  practitioners  iu 
surgery  and  medicine:  but  on  a  motion  for  a  new  trial,  the  Court  of  King's  Bench  do 
not  appear  to  have  sanctioned  the  doctrine  of  Lord  Ellenborongh,  for  they  disposed  of 
the  case  on  another  ground,  namely,  that  there  was  no  proof  that  the  plaintiff  had  noi 
been  duly  licensed;  we  therefore  think  that  case  not  a  binding  authority." 

With  respect  to  a  surgeon  (who  is  not  entitled  to  practise  as  an  apothecary)  recover* 
ing  for  medicines  supplied  by  him,  it  was  held  in  the  case  of  Miton  v.  Haydon^  1  M.  d^ 
P.  688,  that  the  plaintiff,  who  was  a  member  of  the  Royal  College  of  Surgeons,  but  not 
an  apothecary,  could  not  recover  for  medicines  supplied  by  him  in  a  case  of  typhus  fever; 
but  Lord  Chief  Justice  Best  said,  **  Whatever  medicine  may  be  necessary  for  the 
purpose  of  removing  a  complaint,  which  it  is  the  duty  of  a  surgeon  to  attend  to  andcure, 
he  might  perhaps  be  allowed  to  recover  for,  but  he  is  not  entitled  to  recover  unless  the 
medicine  he  administers  be  clearly  ancillary  to  his  duty  as  a  surgeon:'*  and  Mr.  Justice 
Park  says,  <*  Here  the  plaintiff,  being  only  qualified  to  act  as  a  surgeon,  has  acted  in  the 
character  of  an  apothecary,  and  he  cannot  be  entitled  to  recover  for  attendance  as  such« 
or  for  medicines  administered  to  a  patient,  unless  in  a  case  falling  expressly  within  his 
own  department  as  a  surgeon." 

In  the  later  case  of  Simpmm  v.  Ralftf  A  Tyr.  325,  Mr.  Baron  Bayley  said,  *'There  was 
evidence  for  the  jury  that  the  complaints  were  of  a  nature  requiring  surgical  aid.  Then 
if  the  plaintiff  attended  as  a  surgeon,  the  Apothecaries'  Act  does  not  take  away  his  power 
to  recover  for  his  attendance  as  such,  because  he  also  dispensed  medicines.  There  is 
no  evidence  that  the  medicines  were  dispensed  by  the  plaintiff  as  an  apothecary,  nor  does 
le  claim  as  one.  I  do  not  see  why  he  might  not  dispense  medicine  as  incident  to  his 
business,  in  the  course  of  attending  a  patient  as  a  surgeon." 

(a)  In  the  case  of  Chorley^  M,  />.,  v.  Balcot,  4  T.  R.  317,  it  was  held  that  a  physician 
cannot  maintain  an  action  for  his  fees;  and  in  the  case  of  Lipifombe  v.  Holmes^  3  Camp. 
440,  which  was  an  action  brought  by  the  plaintiff  for  work  and  labour  as  a  surgeon,  it 
appeared  that  the  plaintiff  wrote  prescriptions,  was  called  **  Doctor,"  and  signed  himself 
M.  D.  The  plaintiff's  counsel,  Mr.  (afterwards  Mr.  Justice)  Park  stated,  that  he  should 
tfhnw  that,  at  the  time  when  the  visits  were  paid,  the  plaintiff  was  only  a  surgeon;  bat 
Lord  Ellenborongh,  C.  J.,  said,  '^If  a  person  passes  himself  off  as  a  physician,  he  mast 
lake  the  character  com  onere.  When  he  brings  an  action  for  visits  paid  by  him  at  a 
phytician^l  will  give  him  credit  for  being  so,  and  tell  him  he  must  tmst  to  the  honour  of 
his  patients.  Whether  the  plaintiff  had  or  had  not  a  diploma  when  he  attended  the 
defendant,  is  immaterial ;  whatever  he  was,  if  he  at  that  time  wrote  prescriptions  and 
added  M.  D.  to  his  name,  he  mast  be  nonsuited."  See  the  case  of  Veitch  v.  RuouU,  aatt^ 
r.863 
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Lord  Denman,  C.  J.,  (in  summing  up.^ — A  physician  cannot  sue  for  hia 
fees  for  any  thing  he  has  done  as  a  physician,  either  in  attending  or  in  pre* 
scribing  medicine  for  a  patient ;  but  if  he  acts  as  a  surgeon  or  m  any  other 
capacity  than  that  of  a  physician^  he  does  not  forfeit  his  right  to  sue  for  a 
compensation  for  what  he  has  done,  provided  he  can  show  that  it  was  not 
done  by  him  as  a  physician,  lliis  case  seems  to  be  one  in  which  the  plain- 
tiff might  have  acted  either  as  a  surgeon  or  a  physician;  and  it  has  been 
suggested  that  you  ou^t  to  presume  that  he  was  paid  his  fees  at  the  times 
when  he  was  consulted,  but  that  is  evidently  not  so  upon  the  evidence  of 
Mr.  Lane ;  and  the  fact  that  the  plaintiff  was  not  paid  at  the  different  times 
when  he  was  consulted,  goes  to  show  that  the  defendant  was  not  acting  as 
a  physician,  and  also  that  the  defendant  himself  did  not  consider  that  the 
plaintiff  was  acting  as  a  physician. 

Verdict  for  the  plaintiff. 


•378]  •ROBSON  and  Another  v.  CURLEWIS. 

A  Dotice  of  dishonour,  addressed  to  the  defendant,  stating,  that  ^'yonr  draft  upon  Mr.  G. 
C.  for  50/^  dae  3d  March,  is  rettamed  to  U8  unpaid^  and,  if  not  taken  up  in  the  course  of  this 
day,  proceedings  will  be  taken  against  both  you  and  him  for  the  recovery  thereof,'*  is 
a  good  notice  of  dishonour. 

Debt  by  the  plaintifls  as  endorsees  of  a  bill  of  exchange,  dated  29th  of 
November,  1841,  drawn  by  the  defendant  on  George  Carrington  for  50/., 
payable  three  months  after  date  to  the  order  of  the  defendant,  and  by  him 
endorsed  to  the  plaintiffs. 

Plea — ^*  that  the  defendant  had  not  notice  of  the  non-payment  of  the  said 
bill  of  exchange." 

The  notice  of  dishonour  was  in  the  following  form : — 

"  Sir,  London,  4th  March,  1842. 

^^  Your  draft  upon  Mr.  George  Carrington  for  50/.,  due  3d  March,  is 
returned  to  us  unpaid ;  and,  if  not  taken  up  in  the  course  of  this  day,  pro- 
ceedings will  be  taken  against  both  you  and  him  for  the  recovery  thereof. 

"  We  are,  sir,  your  obedient  servants, 
«  Mr.  H.  C.  Curlewis.  "  Robson  &  McGregor." 

Petersdorffj  for  the  defendant. — ^I  submit  that  this  notice  of  dishonour  is 
not  sufficient.  In  the  case  of  Boidton  v.  Welshy  3  Bing.  N.  C.  688,  (32  E. 
C.  L.  R.  283,)  a  notice  of  dishonour,  which  stated  that  the  note  ^^  became 
due  yesterday,  and  was  returned  to  me  unpaid,"  was  held  to  be  insufficient. 
In  the  case  of  Hedger  t.  SteavensoHj  2  M.  &  W.  799,  which  is  a  later  case 
than  that  of  BouUon  v.  Wekk^  the  notice  was  that  the  note  ^^  became  due 
yesterday,  and  has  been  returned  unpaid ;  and  I  have  to  request  you  will 
please  remit  the  amount  thereof,  with  Is,  6d.  noting."  And  the  couit  of 
Exchequer  held  that  that  notice  was  sufficient ;  but  there  the  chai^  for 
noting  clearly  showed  that  the  note  must  have  been  presented  and  dis* 
honoured. 

mvjQi       Lo^  Denman,  C.  J. — I  have  no  doubt  that  this  is  a  *good  notice 
^   of  dishonour.    Baron  Parke  disclaims  the  distinction  as  to  the  charge 
tot  the  noting.  Verdict  for  the  plaintifls. 


In  the  ensuing  term,  Peiersdmff  applied  for  a  new  trial,  but  the  court 
refused  a  rule,  and  expressly  overruled  the  case  of  BouUon  v.  WeUh,(a) 

(a)  In  the  case  of  Hedger  v.  Steentnton,  8  M.  dt  W.  799,  Baron  Parke  said,  *«The  word 
^retnmed'  is  almost  a  technical  term  in  mauers  of  this  nature,  and  means  that  a  bill  hit' 
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eomft  to  matarity,  has  been  presented,  and  has  not  been  paid ;"  and  in  the  sane  ease  his 
lordship  also  said,  **  There  is  indeed  one  circumstance  mentioned  in  this  notice  of  di»> 
honoar,  which  does  not  appear  in  the  notice  in  BouUon  v.  WeUh^  viz^  that  the  bill  had  been 
noted ;  that  constitutes  a  distinction,  but  I  discUiim  to  go  on  that  distinction."  In  the  case 
of  Kint^  V.  BirkUift  2  G.  dt  D.  131,  n.  a,  in  which  the  notice  of  dishonour,  after  describing 
the  bill  simply,  added,  **  lies  at,  icc^  dishonoured,"  it  was  held  by  the  Court  of  Queen's 
Bench  that  this  was  a  sufficient  notice  of  dishonour.  But  in  the  case  of  Furze  v.  Skarwood^ 
8  O.  &  D.  1 16,  it  was  held,  that  notices  which  stated  that  *'  a  bill  due  yesterday  is  unpaid f* 
« William  Howard's  acceptance  for  3W.  4«.  4d,  due  on  Saturday,  is  unpaid,  he  has 
■promised  to  pay  it  in  a  week  or  ten  days;'*  and ''a  bill  (describing  it)  lies  due  and  un* 
paid  at  my  house,"  were  all  insufficient,  because,  consistently  with  all  that  is  set  forth, 
the  plaintiff,  either  from  ignorance  or  inadvertence,  or  because  he  might  really  have 
looked  to  another,  might  have  abstained  altogether  from  presenting  any  of  these  bills. 
The  subject  of  notice  of  dishonour  appears  to  have  been  much  considered  by  the  Court 
of  Queen's  Bench  in  the  case  of  Furze  v.  SHarwoodf  and  the  previous  authorities  are  re- 
Tie  wed  in  the  very  elaborate  judgment  in  that  case. 


•Sittings  at  Westminster  after  Mchaelmas  Temiy  1842.       [*380 

BEFORE  LORD  DENMAN,  C.  J. 


HOWARD,  Gent.,  &c.,  v.  GOSSETT,  Esq.,  and  Others. 

Officers  of  the  House  of  Commons,  who  have  a  warrant  of  the  speaker  to  take  a  person 
therein  named,  althoagh  they  may  have  a  right  to  enter  his  house  (having  been  peace- 
ably admitted)  and  to  search  the  house,  they  have  no  right,  in  case  they  do  not  find 
him,  to  remain  there  to  await  his  return ;  and  if  they  stay  several  hours  in  the  house 
for  thaf  purpose,  they  are  trespassers  ab  initio. 

In  opening  a  case,  a  plaintiff's  counsel  has  a  right  to  refer  to  and  comment  on  an  act  of 
parliament  which  has  passed  since  the  transaction  which  is  the  subject  of  the  action* 
as  it  may  go  to  show  what  the  law  was  before  the  passing  of  the  act,  but  he  has  no  right 
to  state  what  occurred  in  the  progress  of  the  act  through  the  House  of  Parliament,  such 
as  that  counsel  were  heard  against  its  passing,  because  he  would  not  be  entitled  to  gc 
into  evidence  of  such  facts. 

Although,  where  a  fact  is  admitted  as  to  one  issue  on  the  record,  and  denied  as  to  another, 
the  admission  on  the  one  issue  is  not  evidence  on  the  other;  yet,  if  the  jury  find  both 
issues  for  the  plaintiff,  they  may,  in  estimating  the  damages  on  the  whole  case,  take 
into  their  consideration  what  appear  on  the  whole  case  to  be  the  real  facts  of  it. 

Trespass. — The  first  count  of  the  declaration  stated,  that  on  the  4th  of 
February,  1840,  the  defendants  broke  and  entered  the  plaintiiT's  house, 
situate  No.  7  Norfolk  street,  in  the  parish  of  Saint  Clement  Danes,  in  the 
county  of  Middlesex,  and  remained  there  making  a  great  noise  and  disturb- 
ance for  twenty-four  hours,  and  broke  open  and  injured  divers  doors  and 
locks.  Second  count,  that  the  defendants,  on  the  same  day,  after  having 
broken  and  entered  the  house  on  pretence  of  searching  for  the  plaintiff,  and 
after  the  expiration  of  a  reasonable  time  for  making  such  search,  and  after 
they  had  in  fact  made  it,  again  broke  and  entered  the  plaintiff's  house,  and 
-remained  there  two  hours  encumbering  it. 

Pleas — first,  as  to  the  breaking  me  doors  and  injuring  die  locks,  not 

fuilty ;  and  second,  as  to  the  residue  of  the  trespasses,  tliat,  on  the  27tli  of 
anuary,  1840,  a  parliament  was  held  at  Westminster,  and  diat  the  plaintiff 
was  ordered  by  the  House  of  Commons  to  attend  the  house  forthwith  on  a 
charge  of  contempt ;  that  the  plaintiff  disregarded  the  order,  and  secreted 
himself  to  avoid  the  execution  of  any  warrant,  whereupon  the  House  of 
Commons,  on  the  4th  of  February.  Io40,  resolved  that  the  speaker  should 
issue  hifi  warrant  to  have  the  plaintiff  brought  up  in  custody  of  the  serjeant- 
at-arms;  that  the  warrant  was  ^issued  and  delivered  to  Sir  William  r^oQi 
Gossett,  then  being  serjeant-at-arms,  and  by  liim  ddivered  to  the  L  vol 
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defendants  as  his  deputies  to  execute ;  and  because  the  said  house  "was  the 
residence  of  the  plaintiff,  and  a  likely  place  wherein  to  find  him,  the  defend* 
ants  went  there,  and  having  knocked  at  the  outer  door  were  peaceahly  ad- 
mitted, and  made  search  for  the  plaintiff,  and  remained  as  in  the  first  count 
mendoned,  but  did  not  find  the  plaintiff  there ;  and  because  it  was  a  likely 
place  to  find  the  plaintiff,  they  the  defendants  did,  for  the  purpose  of  execut- 
mg  the  said  warrant  and  whilst  it  was  in  force,  peaceably  and  quietly  (the 
outer  door  being  open)  go  in,  break,  and  enter  the  said  house  and  continue 
there  as  in  the  second  count  mentioned. 

Replication — ^to  the  plea  of  not  guilty,  a  similiter ;  and  to  the  second  plea, 
so  far  as  the  same  relates  to  the  trespasses  in  the  first  count  of  the  declara-. 
tion  mentioned,  that  the  Speaker  of  the  House  of  Commons  did  not  authorize 
the  serjeant-at-arms  by  warrant  in  manner  and  form  as  pleaded ;  and  so  far 
as  the  said  plea  relates  to  the  trespasses  in  the  second  count  of  the  said 
declaration,  that  true  it  is  that  a  parliament  was  holden  as  in  the  plea 
mentioned,  and  true  it  is  that  the  resolution  was  made  by  the  House  of 
Commons  as  in  the  plea  mentioned,  and  true  it  is  that  the  speaker  issued 
bis  warrant  as  in  the  plea  is  mentioned,  nevertheless  the  defendants,  of  their 
own  wrong  and  without  the  residue  of  the  cause  pleaded  in  justification, 
committed  the  trespasses  in  the  second  count  mentioned. 

It  was  opened  by  Platty  for  the  plaintiff,  that  in  the  year  1837  a  report  was 
made  by  the  inspectors  of  prisons  under  the  slat  6  &  6  Will.  4, «.  38,  in 
which  it  was  stated  that  a  book  was  found  in  one  of  the  prisons  which  was 
published  by  a  person  named  Stockdale,  and  the  inspectors  of  prisons  in  that 
report  gave  a  character  to  that  book  which,  if  not  true,  was  libellous.  If  this 
report  had  been  circulated  only  among  die  members  of  the  House  of  Com- 
*3821  ™^^>  ^^^  would  have  been  nothing  to  complain  of;  but  instead  *of 
•'  that,  the  House  of  Commons  authorizied  Messrs.  Hansard  to  publish  it 
and  sell  it  to  every  one  who  chose  to  purchase  it,  and  Mr.  Stockdale,  insist- 
mg  that  the  book  was  a  medical  work,  and  that  the  inspectors  of  prisons 
were  mistaken  in  the  character  of  it,  brought  his  action  against  Messrs. 
Hansard  for  a  libel,  and  Messrs.  Hansard  in  that  action  pleaded  two  pleas, 
the  one  denying  the  publication,  and  the  other  asserting  that  the  work  was 
of  the  character  imputed  to  it ;  and  on  the  trial  of  that  cause  the  then  attomey- 
general(a)  contended  that  the  authority  of  a  resolution  of  the  House  of  Com- 
mons justified  the  publication  of  a  libel ;  but  Lord  Denman,  C.  J.,  who  tried 
the  case,  distinctly  laid  down,  7  C.  &  P.  731,  (32  E.  C.  L.  R.  707,)  that  the 
bet  of  the  House  of  Commons  having  directed  Messrs.  Hansard  to  publish 
all  the  parliamentary  reports  was  no  justification  to  them  if  such  publication 
contained  a  libel.  Soon  after  that  the  House  of  Commons  appointed  a  commit- 
tee to  inquire  into  the  subject  of  privilege ;  and  on  the  8th  of  May,  ]  837,  that 
eommittee  reported  that  the  power  of  publishing  such  of  its  reports  as  it 
should  deem  conducive  to  the  public  interests  was  an  essential  incident  to 
the  constitutional  functions  of  the  House  of  Commons,  and  that  the  prosecu- 
tion of  any  action  for  the  purpose  of  bringing  any  of  the  privileges  of  the 
House  of  Commons  into  discussion  elsewhere  tiian  in  parliament  was  a  high 
breach  of  privilege.  After  tiiat  report  of  the  committee,  the  sale  of  the  report 
of  the  inspectors  of  prisons  being  still  continued,  Mr.  Stockdale  brouG:nt  a 
second  action  against  Messrs.  Hansard ;  and  on  the  8th  of  June,  1837,  it 
.was  moved  and  carried  in  the  House  of  Commons  that  Messrs.  Hansard 
^ould  be  permitted  to  plead  to  that  ac'ion,  which  they  did,  justifying  under 
4liie  supposed  jurisdiction  of  the  House  of  Commons.  That  plea  was  demiirr^ 

(a)  ,8ir  John  (lAervardt  Lord)  CainpbflL 
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to,  and  on  Ibe  31st  of  May,  1839,  the  judges  of  the  Couit  of  Queen's 
Bench  decided  that  it  was  no  justification  (a)  to  Messrs.  *Han-   r«ooo 
sard.     That  case  then  went  to  a  jury,  who  gave  Mr.  Stockdale  100/.   1- 
damages.     However,  Messrs.  Hansard  still  continued  to  sell  the  report  of 
the  inspectors  of  prisons ;  and  on  the  26th  of  August,  1839,  Mr.  Stockdale 
brought  a  third  aclion  against  them,  in  which  they  sufiered  judgment  to  go 
by  default,  and  the  jury  in  the  writ  of  inquiry  in  that  action  gave  Mr. 
Stockdale  600/.  dama^.     The  sheriffs  tried  to  stay  the  proceedings,(6} 
but  could  not  succeed  in  doing  so ;  and  a  writ  having  issued  command . 
ing  them  to  levy  on  Messrs.  Hansard,  it  was,  on  the  16th  of  January,  1840, 
moved  and  carried  in  the  House  of  Commons  that  Mr.  Stockdale,  Mr 
Howard,  (the  present  plaintiflT,  who  was  his  attorney,)  the  sherifis,  the  under* 
sheriiTs,  and  the  sheriffs'  officer,  should  appear  before  the  House ;  and  on  the 
22d  of  January,  afler  the  sheriffs  had  been  imprisoned  on  a  vote  of  the 
House  of  Commons,  a  rule  was  made  in  the  Court  of  Queen's  Bench  com- 
manding  the  sherifis  to  pay  over  the  money  levied  in  the  third  action  to  Mr. 
Stockdde.     The  publication  of  the  report  of  the  inspectors  of  prisons  still 
continuing,  Mr.  Stockdale,  on  the  23d  of  January,  1840,  brou^t  a  fourth 
action,  and  still  employed  the  present  plaintifi"  as  his  attorney  in  it ;  and  on  the 
4th  of  February,  at  about  half-past  seven  in  the  evening,  two  of  the  defendants 
came  to  the  plaintifi''s  house  in  Norfolk  street,  and  after  they  had  been  told 
that  the  |>laintiff'  was  not  there,  they  searched  the  house  from  top  to  bottom, 
and  having  satisfied  themselves  that  the  plaintiff*  was  not  there,  said  that 
they  would  stay  till  the  plaintiff*  came  back.     A  letter  from  the  plaintiff*  was 
shown  to  the  defendants,  which  stated  that  the  plsuntiff*  would  attend  the 
House  of  Commons  on  the  following  day,  but  the  defendants  persisted  in 
staying  in  the  house,  and  did  so  till  half-past  one  on  the  following  morning, 
when  a  person  came  and  directed  them  to  withdraw,  which  they  did.     On 
the  following  day,  the  plaintiff*  attended  the  House  of  ^Commons,  and   poo^ 
avowed  that  he  had  done  his  duty,  and  the  result  was  that  he  was   ^ 
sent  to  Newgate,  where  he  remained  from  the  6th  of  Februaiy  to  the  14th 
of  May ;  and  afler  the  committal  of  the  plaintiff*,  the  House  of  Commons 
passed  a  bill  with  unseemly  haste  to  protect  themselves,  and  inserted  a 
clause  to  prevent  the  plaintin  from  asserting  his  rights.     This  was  the  stat. 
3  Vict.  c.  9. 

PoUacky  A.  G. — I  submit  that  Mr.  PlaU  has  no  right  to  quote  an  act  of 
parliament  which  was  passed  after  this  action  was  brought. 

Lonl  Drnman,  C.  J. — I  think  he  may  refer  to  the  act  with  a  view  of 
showing;  what  the  law  was  before  it  passed,  but  not  go  into  the  history  of 
the  passing  of  the  act. 

Piatt, — An  attempt  was  made  in  this  bill  (as  originally  brought  in)  to  stop 
the  present  action,  and  the  plaintiff*  petitioned  the  House  of  Lords  against  it. 
I  myself  appeared  at  the  bar  of  the  House  of  Lords  as  counsel. 

Lord  Denman,  C.  J. — Mr.  PUUt^  you  are  now  going  too  far ;  you  could 
not  go  into  evidence  of  what  you  are  now  stating. 

It  appeared  from  the  evidence  of  Mr.  Howard,  jun.,  the  son  of  the  plaintiflf^ 
and  Mr.  Pearce,  one  of  his  clerks,  that  on  the  evening  of  the  4th  of  February^ 
at  about  seven  o'clock,  Mr.  Stein  and  Mr.  Bellamy,  two  of  the  defendants, 
who  were  officers  of  the  House  of  Commons,  came  to  the  house  of  the 
plaintiff*  and  stated  that  they  had  the  speaker's  warrant  against  the  plaintiff, 
and  that  they  must  search  me  house,  which  they  did ;  and  that  not  finding 
the  plaintiff^  Mr.  Bellamy  sud  that  they  must  stay  in  the  house  till  the 

(a}SP.&0.1.  (6)  S  D.  p.  C.  14S 
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pluDtuT  returned,  however  long  that  might  be ;  and  that  at  about  half-past 
one  on  the  same  night,  Captain  Gossett,  me  assistant  serjeant-at-arms  of  the 
*3851  '^^^^  ^^  ^Commons,  came  and  desired  Mr.  Bellamy  to  read  the 
'■  speaker's  warrant,  which  he  did ;  and  that  by  about  twenty  minutes 
past  one  all  the  defendants  had  left  the  plaintiff's  house.  It  was  also  proved, 
that  soon  after  Mr.  Bellamy  and  Mr.  Stein  came  to  the  plaintiff's  house,  Mr. 
Howard,  jun.,  showed  them  a  letter  from  the  plaintiff,  which  stated  that  he 
would  attend  at  the  House  of  Commons  on  the  following  day.  From  the 
cross-examination  it  appeared  *  that  the  conduct  of  the  defendants  was  per- 
fectly gentlemanlike,  and  that  there  was  not  the  slightest  incivility  or  rude- 
ness on  either  side. 

Pottockj  A.  G.,  for  the  defendants. — The  plaintiff  upon  this  record  does 
not  deny  to  the  House  of  Commons  the  right  they  contend  for,  and  the  letter 
of  the  plaintiff  shows  that  he  did  not  intend  to  set  himself  against  the  au- 
Aority  of  the  House  of  Commons,  if  properly  exercised— on  the  contrary, 
it  is  quite  clear  that  the  plaintiff  intended  to  attorn  to  their  jurisdiction.     I 
admit  that  the  defendants,  who  are  officers  of  the  House  of  Commons,  have 
been  guilty  of  an  irregulanty  in  the  execution  of  their  warrant.     I'hey  stayed 
m  the  house  of  the  plaintiff^^after  they  knew  that  he  was  not  there,  intending 
to  await  his  return ;  and  that  they  had  no  right  to  do,  as  those  who  have 
the  execution  of  a  warrant,  althoui^h  they  have  a  right  to  enter  the  person's 
house,  and  to  search  his  house  to  find  him,  and  to  be  in  the  house  a  reason- 
able time  for  the  purpose  of  making  that  search,  have  no  right  to  stay  in  the 
House  till  the  party  comes  back.     The  plaintiff's  declaration  consists  of  two 
complaints :  the  one  the  entering  the  house  and  breaking  the  doors  and 
locks  :  and  the  other  the  staying  in  the  house.     I  am  bound  to  admit  that 
the  defendants'  staying  in  the  house  cannot  be  justified  ;  and  that  that  being 
90,  the  defendants  were  trespassers  ab  initio,  and  the  case  is  therefore  a  (]ues- 
tion  of  damages  only;  and  the  case,  so  far  from  raising  any  qtiestion  on  the 
toQgi    jurisdiction  of  the  House  of  Commons,  entirely  admits  it.     If  the 
^   ^plaintiff  had  intended  to  raise  the  constitutional  question,  he  should 
have  demurred  to  the  plea  ;  instead  of  which,  as  to  one  part  of  the  case,  he 
denies  the  issuing  of  the  speaker's  warrant  as  a  matter  of  fact,  which  renders 
this  a  question  of  excess  of  jurisdiction,  in  which  the  jurisdiction  itself  is 
not  affected  to  be  denied.     It  was  held,  in  the  iStr  Carpenters^  Case^  8  Co. 
146,  that  if  a  party  having  a  writ  or  warrant  to  execute  is  guilty  of  an  ex- 
cess, that  renders  him  a  trespasser  ab  initio,  and  the  writ  or  warrant  does 
not  protect  the  party  even  to  the  extent  to  which  it  would  have  protected 
him  if  he  had  not  been  guilty  of  excess ;  and  this  was  so  even  in  the  case 
of  any  excess  committed  in  distraining  for  rent,  before  the  stat.  1 1  Geo.  2, 
c.  19 :  and  the  present  defendants  are  in  the  same  situation  as  a  sheriff  who, 
thou^  both  himself  and  his  officer  would  be  protected  in  executing  the  queen's 
writ,  is  still  liable  to  an  action  if  he  or  his  officer  is  guilty  of  an  excess. 

Lord  Denman,  C.  J.,  (in  summing  up.)— The  defendants  have  pleaded 
a  justification  that  they  were  acting  unrler  the  warrant  of  the  Speaker  of  the 
House  of  Commons ;  and  the  plaintiff,  by  his  replication  as  to  the  trespasses 
in  the  first  count  of  the  declaration,  <lenies  the  warrant ;  but  as  to  the  tres- 
passes in  the  second  count,  the  plaintiff  admits  the  resolution  of  the  House 
of  Commons,  and  the  warrant  as  stated  in  the  plea,  and  denies  only  the 
nwidue  of  the  justification ;  but  with  reference  to  the  amount  of  damages, 
we  must  look  at  the  whole  case.  It  is  properly  admired  by  the  learned 
attorney-general,  that  all  that  the  defendants  did,  in  remaining  in  the  house 
for  the  purpose  of  taking  the  plaintiff  when  he  should  come  back,  cannot  be 
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justified ;  bat  the  plaintifl*  also  admits,  that,  as  to  die  searching  the  hooM, 
the  defendants  may  be  justified. 

Plait. — No  warrant  has  been  giren  in  evidence ;  and,  as  to  the  trespames 
in  the  first  count,  the  warrant  is  denied. 

*Lord  Denman,  C.  J. — No  doubt  all  the  issues  must  be  found  r«oo% 
for  the  plaintiff,  except  as  to  breaking  the  doors  and  locks,  which  ■- 
did  not  occur ;  but,  as  to  the  question  of  damages,  we  cannot  shut  our  eyes 
tx>  the  fact,  that,  in  replying  as  to  trespasses  in  the  second  count,  the  plain- 
tiff  admits  that  a  warrant  was  issued  by  the  speaker ;  and  I  think  it  is  pret^ 
clear  upon  the  evidence,  that  the  search  was  made  under  it ;  but  it  Ls  also 
conceded  that  the  defendants,  by  unlawfully  staying  in  the  house  after  the 
search  was  made,  became  trespassers  ab  initio,  and  that  prevents  them  from 
availing  themselves  of  what  would  be  otherwise  a  justification  up  to  that 
point.  The  defendants  seem  to  have  acted  without  the  least  appearance  of 
malice,  and  thinking  they  were  justified  in  what  they  did ;  still  the  plaintiff's 
business  must  have  been  interrupted,  and  his  family  put  to  great  inconve^ 
nience  under  a  claim  of  a  right  which  cannot  be  justified  in  point  of  law ; 
and  those  persons,  who  have  to  execute  extraordmary  powers  upon  great 
and  extraordinary  occasions,  ought,  before  they  act,  to  inform  themselves  a£ 
the  extent  of  their  powers.  You  will  therefore  say  what  just  and  reasonable 
compensation  these  defendants,  who  are  officers  of  the  House  of  Commons, 
should  make  for  this  trespass,  that  their  warrant  from  the  House  of  Com* 
mons  did  not  authorize. 

Verdict  for  the  defendants,  as  to  the  breaking  of  two  doors  and  locks  ; 
and  as  to  the  residue,  for  the  plaintiff— -Damages  100/. 
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An  office  copy  of  a  bill  in  Chancery,  which  a  witness  examined  with  the  original,  but 
which  office  copy  contained  abbreviations,  such  as  "pnl.  esie^'  for  the  words  *' per- 
sonal estate,"  in  the  original  bill,  is  not  such  an  examined  copy  as  will  be  evidence  to 
support  an  allegation  of  a  bill  in  Chancery  on  an  indictment  for  perjury,  committed 
in  an  affidavit  in  that  suit  in  Chancery. 

Semble,  that  a  person  may  be  convicted  of  perjury  eontatneJ  in  an  affidavit  entitled,  m 
a  cause.  *'  A.  B.  agaitui  C.  D.  and  oihertf**  although,  by  the  rules  of  the  covrts,  all  affi- 
davits should  in  their  title  name  all  the  plaintiffs  and  all  the  defendants. 

An  affidavit  was  sworn  in  a  cause  of  the  Commissioners  of  (yharitable  Donations  and 
Bequests  in  Ireland,  against  J.  E.  D.;  and  in  an  indictment  for  perjury  on  it,  the  affi« 
davit  was  alleged  to  be  entitled  tn  that  cause.  The  affidavit  was  entitled  the  **Com* 
missioner,"  instead  of**  Commissioners ;"  but  the  lord  chief  justice  allowed  an  amend* 
ment  of  the  indictment,  to  obviate  an  objection  as  to  this  variance. 

Perjury. — The  indictment  stated,  that  before  the  committing  of  the  of* 
fence  by  the  defendant  Edward  Joseph  Christian,  '^  to  wit,  on  the  3d  day  of 
May,  1822,  to  wit,  in  the  county  of  Middlesex,  the  Commisrianers  of  Chari* 
table  Donations  and  Bequests  in  Ireland  did  exhibit  their  certain  English 
bill  of  complaint  in  writing  against  James  Edward  Devereux,  Daniel  B^ar- 
don,  Colin  Alexander  M^Kenzie,  George  Lewis  Newnham  CoUingwood, 
and  George  Hammond,  in  the  High  Court  of  Chancery  of  our  late  sovereiga 
lord  King  George  the  Fourth,  which  said  bill  was  directed  to  the  Right  Hon« 
John  Lord  Eldon,  then  Lonl  High  Chancellor  of  Great  Britain  -  that  on  thff 
1st  of  May,  1827,  Daniel  Reardon  died,  and  that  on  the  22d  of  May,  1827, 
administration  of  his  goods  and  chattels  was  granted  to  Elizabeth  Reardon ; 
and  thereupon  af  erwards,  to  wit,  on  the  27th  day  of  June,  1827,  to  wit,  ia 
the  county  aforesaid,  the  said  commissioners  did  exhibit  their  certain  other 
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bin  of  oomplanit  in  writing^  against  the  said  Elizabedi  Reardon  in  the  Hish 
Court  of  Chancery,  and  which  said  bill  was  directed  to  the  Right  Hon.  John 
Singleton  Baron  Lyndhuist,  of  Lyndhurst,  in  the  county  of  Southampton. 
then  Lord  High  Chancellor  of  Great  Britain,  and  which  said  last-mentionea 
bill  was  exhibited  for  the  purpose  of  reviving  the  said  suit  so  commenced 
by  the  said  commissioners  as  aforesaid;  and  the  same  was  thereupon 
afterwards,  by  an  order  of  the  said  then  lord  hi^h  chancellor,  bearing 
date  on  the  I8th  of  July,  1827,  duly  revived  accordmgly.  And  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  further  present,  that  before 
the  Gonrnnitting  of  the  offence  by  the  said  Edward  Joseph  Christian  as 
^3891    *^^^^^^^  mentioned,  to  wit,  on  the  2d  day  of  July,  1841,  to  wit, 

^  in  the  countv  aforesaid,  the  said  E.  J.  Christian  did  exhibit  his  cei^ 
tain  English  bill  of  complaint  in  writing  against  the  said  James  Edward 
Devereux,  the  said  Commissioners  of  Charitable  Donations  and  Bequests  in 
Ireland,  and  the  said  Elizabeth  Reardon,  Philip  Davies,  Michael  Macarthy, 
Edward  Thomas  Bainbridge,  and  Henry  Bainbridge,  in  the  said  High  Court 
of  Chancery,  which  said  bill  was  then  directed  to  the  Right  Hon.  Charles 
Christopher  JSaron  Cottenb^^m,  of  Cottenham,  in  the  county  of  Cambridge, 
then  Lord  High  Chancellor  of  Great  Britain,  and  by  which  said  bill  the 
said  Edward  .K>seph  Christian  did  statey  amongst  other  things,  that  James 
Fanning,  formerly  of  the  city  of  Paris,  in  the  kingdom  of  France,  but  then 
deceased,  was  in  his  lifetime,  and  at  the  time  of  making  his  will,  and  of  his 
death  thereinafter  mentioned,  possessed  of  an  estate  m  France  called  the 
Estate  of  La  Roche  Tabbot,  and  was  also  possessed  of  and  interested  in  and 
entitled  to  personal  estate  to  a  very  considerable  amount  and  value/'  ^^  And 
that  the  said  James  Fanning,  being  so  possessed  and  entitled,  did,  when  of 
sound  and  disposing  mind,  memory,  and  understanding,  duly  make  and 
publish  his  last  will  and  testament  in  writing,  bearing  date  on  or  about  the 
righteenth  day  of  January,  in  the  year  of  our  Lora  one  thousand  eight 
hundred  and  two." — [It  then  recited  the  whole  of  the  defendant's  bill  in 
Chancery,  including  the  prayer  of  it]  The  indictment  then  went  on  to 
state,  that  on  the  2d  of  July,  1841,  the  said  E.  J.  Christian  '<did  exhibit 
his  certain  petition  in  writing  in  the  said  Court  of  Chancery,  directed  to  the 
said  Charles  Christopher  Baroi^  Cottenham,  then  lord  high  chancellor, 
entitled  in  the  said  secondly  above-mentioned  cause,  and  also  in  a  cause  in 
the  said  High  Court  of  Chancerv,  in  which  the  said  commissioners  were 
the  plaintiff,  and  the  said  James  Edward  Devereux,  Elizabeth  Reardon  and 
MerSj  were  defendants,  being  the  cause  so  revived  by  the  order  of  the  I8th 
*3901   ^^^  of  July,  1827,  above  mentioned  ;  and  *in  and  by  the  said  peti- 

-l  tion  the  said  Edward  Joseph  Christian  did  state  the  said  matters  and 
things  so  stated  in  the  said  bill  of  complaint  so  exhibited  by  him 'as  afore- 
said ;  and  by  the  said  petition  the  said  Edward  Joseph  Christian  prayed  the 
said  then  lord  hi^  chancellor,  that  it  might  be  declared  and  ordered  that 
the  sum  of  46,28(6/.  I4s,  Sd.  Three  per  Cent.  Annuities,  standing  in  the 
name  of  the  said  accountant-general,  in  trust  in  the  said  cause  at  the  suit  of 
die  said  Commissioners  of  Charitable  Donations  and  Beouests  in  Ireland, 
ought  not,  or  ought  any  part  thereof,  to  be  paid  out  or  distributed  to  any 
persons  or  person,  or  in  any  manner,  until  the  said  cause  of  the  said  Edward 
Joseph  Christian  was  heard  and  decided  by  the  said  High  Court  of  Chancery  # 
and  that  such  payment  or  distribution  mignt  ac^sordingly  be  restrained  by  the 
order  of  the  then  lord  high  chancellor."  And  that  the  defendant  afterwards, 
to  wit,  on  the  5th  day  of  July,  6th  Vict.,  at,  &c.,  ^^  came  in  his  proper  person 
before  William  Russell,  Esq.,  then  and  there  being  one  of  the  masters  ot 


S16  Regina  v.  Christiana.  M.  T.  1%2.  [[SSO 

ihe  said  High  Court  of  Chancery,  and  then  and  there  before  fhe  said  master 
exhibited  and  produced  the  affidavit  in  writing  of  him  the  said  Edward 
Joseph  Christian  entitkd  in  the  said  Court  of  Chancery,  and  in  the  said  suit 
therein  at  the  suit  of  the  said  Edward  Joseph  Christian,  and  also  in  the  said 
suit  therein  at  the  suit  of  the  said  Commissioners  of  Charitable  Donations 
«nd  Bequests  in  Ireland ;  and  that  the  said  Edward  Joseph  Christian,  in 
due  form  of  law,  was  then  and  there  sworn  and  took  his  corporal  oath,  &c. 
The  indictment  set  out  the  affidavit,  and  assigned  perjury  in  it,  and  also 
contained  averments  of  materiality,  and  that  William  Russell,  Esq.,  had 
authority  to  administer  the  oatbi 

Mr.  Neelor,  a  clerk  of  Messrs.  Beavan  and  Anderson,  produced  a  copy 
of  the  bill  in  Chancery,  filed  on  the  3d  of  May,  1822,  by  the  ^^  Chmmission^ 
trs  of  Charitable  Donations  and  Bequests  in  Ireland^'  against  James  Edward 
Devereux,  Daniel  Reardon,  Colin  Alexander  M^Kenzie,  *and  James  r*qQ| 
Newman ;  and  an  examined  copy  of  the  bill  of  revivor  mentioned  in  '- 
tiie  indictment,  a  copy  of  the  bill  in  Chancery  filed  on  the  2d  of  July,  1841^ 
by  the  present  defendant  against  "  James  Edward  Devereux,  the  Commis* 
stoners  of  Charitable  Donations  and  Bequests  in  Ireland,,  Elizabeth  Reardon, 
Philip  Davies,  Michael  Macarthy,  Edward  Thomas  Bainbridge,  and  Henry 
Bainbridge ;"  and  he  stated,  that  he  had  examined  each  with  the  originaL 
This  witness  produced  an  examined  copy  of  a  petition  by  the  defendant  to 
the  lord  chancellor,  of  the  same  date  as  the  last-mentioned  bill,  praying  that 
the  fund  then  in  court  should  not  be  paid  out  of  court  till  that  suit  was 
determined. 

Mr.  Anderson,  of  the  Affidavit  Office  in  the  Court  of  Chancery,  produced 
th^  affidavit  of  the  defendant,  which  was  proved  to  have  been  sworn  by  him 
on  the  6th  of  July,  1841,  before  William  Russell,  Esq.,  the  Accountant* 
General  of  the  Court  of  Chanceiy. 

This  affidavit  was  entitled — '*  In  Chancery  between  the  Commissioner  of 
Charitable  Donations  and  Bequests  in  Ireland  against  James  Edward  Deve* 
reux,"  &c.,  [naming  the  other  defendants,]  '*  and  between  Edward  Joseph 
Christian  and  James  Edward  Devereux,  the  Commissioners  of  Charitable 
Donations  and  Bequests  in  Ireland,  €md  othtrs^ 

Kelly ^  for  the  defendant. — ^I  submit,  first,  that  mere  is  a  variance  between 
the  affidavit  produced  and  the  affidavit  alleged  in  the  indictment;  and, 
secondiv,  that  the  affidavit  is  one  on  which  perjury  cannot  be  assigned. 
The  indictment  alleges  the  affidavit  to  be  entitled  in  a  cause  in  which  the 
Commissioners  of  Charitable  Donations  and  Bequests  in  Ireland  are  the 
plaintiffs,  and  the  affidavit  is  really  entitled  in  a  cause  in  which  the  Com' 
mission^  of  Charitable  Bequests  and  Donations  is  plaintiff,  which  is  a  van* 
ance ;  and,  further,  to  be  an  affidavit  on  which  perjury  can  be  assigned,  it 
must  have  been  made  in  a  suit,  and  I  say  that  *this  affidavit  was  rvooo 
not  made  in  any  suit,  as  there  was  no  suit  in  which  the  Commissioner  ^ 
of  Charitable  Bequests  was  the  plaintiiT.  It  may  be  said,  that  the  title  of 
the  second  suit  is  correctly  stated,  but  there  anoUier  difficulty  arises,  as  the 
indictment  alleges  the  affidavit  to  have  been  produced  in  both  suits,  and  a 
further  question  would  arise  as  to  whether  the  matters  of  the  affidavit  were 
material  to  one  suit  or  the  other.  I  submit,  first,  that  there  is  a  variance ; 
and,  secondly,  that,  as  there  is  no  such  suit  as  one  of  those  in  which  the 
affidavit  is  entitled,  it  is  extrajudicial,  and  no  perjury  can  be  assigned  upon  it; 

Monfjo^i  Chambers^  on  the  same  side. — The  indictment  alleges  this  affi* 
davit  to  be  entitled  in  a  cause  in  which  the  Commissioners  are  plaintifls.  It 
.«  not  8c  9ntided,  and  ..  is  in  fiict  in  a  cause  which  does  not  exist 
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^    Thesiger^  for  the  prosecution. — ^Your  lordship  can  allow  an  amendment, 
which  will  at  once  put  an  end  to  the  objections  as  to  the  variance ;  and  if 
no  perjury  can  be  assigned  on  an  affidavit  in  wh'ch  the  party  making  it 
omits  a  letter  in  the  title  of  it,  the  most  dangerous  consequences  would 
ensue. 
Lord  DssnyiAS,  C.  J. — I  will  strike  out  the  word  "  entitled." 
KeUy, — The  second  suit  is  improperly  described  in  the  affidavit,  as  it 
describes  the  defendants  in  it  as  ^'  the  Commissioners  of  Charitable  Dona- 
tions and  Bequests  in  Ireland,  and^  others.*^    Now  the  rule  is,  that  no  affida- 
vit can  be  received  which  is  not  entitled  in  the  cause,  and  in  the  title  of 
which  the  names  of  all  the  plaintiffs  and  defendants  are  not  stated  ;  and  this 
dearly  appears  from  the  cases  of  Doe  d.  Spencer  v.  Wantj  2  J.  B.  Moore,  722 ; , 
BuUnum  v.  Calhwj  1  Ch.  Rep.  727 ;  Mr.  Chitty's  note  to  that  case,  and 

•3931  ^^^  *^®  ^*^®  °^  *  TomkiTis  v.  (leach  and  others^  5  Dowl.  P.  C.  509. 
'■  And  in  the  case  of  Omen  v.  Hurd^  2  T.  R.  643,  Lord  Kekyon  said 
that  he  remembered  an  instance  where,  there  being  no  title  to  the  affidavits 
in  the  cause,  the  court  said  they  could  not  take  any  notice  of  them,  even 
though  the  counsel  on  the  other  side  did  not  wish  to  take  the  objection. 

Lord  Dekmam,  C.  J. — ^All  those  authorities  go  merely  to  the  non-recep- 
tion of  the  affidavits.  The  courts  are  quite  right  in  not  receiving  affidavits 
which  are  not  properly  entided ;  but  I  do  not  think  the  question  whether 
there  be  perjury  or  not  depends  on  the  rule  as  to  entitling  being  strictly  com- 
plied with.(a) 

Thesiger^  for  the  prosecution,  proposed  to  have  the  copy  of  the  bill  ic 
Chancery,  filed  on  the  third  of  May,  1822,  read. 

This  copy  contained  a  great  number  of  abbreviations,  such  as,  ^^possd 
afamsidbU.  pnL  es^.,"  and  the  like,  and  had  all  the  dates  in  figures. 

Mr.  Neelor  stated,  that  the  copy  produced  was  an  office  copy  of  the 
*3941   ^'^^^^  ^^U,  but  that  in  the  original  bill  all  *the  words  were  written 
•'   at  full  length,  and  all  the  dates  expressed  by  words. 

Kelly, — I  submit  that  the  paper  produced  is  not  a  cop^  of  the  original 
bill  in  Chancery ;  certain  abbreviations  and  signs  are  substituted  for  words, 
and  these,  too,  are  some  of  them  ambiguous ;  the  letters  p  n  1.  may  mean  either 
the  word  ^^  personal"  or  the  word  '*  professional ;"  and  if  abbreviations  are 
to  be  admitted,  symbols  might  be  used,  and  there  would  be  no  reason  why 
the  copy  might  not  be  taken  in  short-hand.  I  submit  that  nothing  will  do 
but  what  the  witness  can  swear  to  be  a  correct  copy  of  the  original,  which 
die  witness  says  this  is  not. 

M.  Chambers, — The  witness  has  not  said,  "  this  copy  is  exactly  like  the 
original,"  but  has  said  "  this  is  not  like  the  original,  because  there  are  wards 
in  the  original  and  contradians  in  the  copy."  Public  convenience  alone 
dispenses  with  the  production  of  the  original  instrument,  but  public  conve- 

(a)  In  the  case  of  Till  v.  Foment,  8  Mee.  dc  W.  317,  where  an  affidavit  had  heen  sworn 
in  the  usual  way  at  the  judge's  chambers,  but  thronirh  mistake  it  was  not  laid  before  the 
Jadge,and  therefore  the  jurat  was  not  signed  by  him,E.Jame8,arguendo,said,**Perjnry  may 
equally  be  assijrned  upon  the  affidavit,  ahhoagh  the  judge's  signature  be  omitted,**  as  to 
which  Baron  Alderson  said,  there  was  **  no  doubt.**  In  the  case  of  i?.  v.  Hailey,  I  C.  ft 
P.  3.58,  (11  E.  (\  L.  R.383,)  Mr.  Justice  Littledale  held,  that  an  indictment  fur  perjuiy 
night  be  supported  against  a  marksman  for  swearing  falsely  in  an  affidavit,  though  it 
would  not  be  receivable  in  the  court  it  was  sworn  in,  because  the  jurat  did  not  state 
that  it  had  been  read  over  unto  the  party  swearing  it,  but  that  the  person  administering 
the  oath  must  prove  that  the  party  swearing  it  in  fact  understood  its  contents:  and  hit 
•ordship  also  held,  that  the  perjury  is  complete  at  the  time  of  the  swearing  of  the  affi- 
davit; and  whether  it  is  receivable  in  the  court  or  not  is  immaterial,  if  the  reason  why 
n  11  toi  receivable  it,  thiitaome  formal  regulation  is  not  complied  with. 

VOL,  xu.  28  T 
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nience  does  not  say  that  you  can  produce  that  which  is  not  a  full  and  per- 
fect copy.  Office  copies  are  not  allowed,  probably  because  there  should  be 
proof  of  a  full  and  perfect  copy  of  the  original.  Suppose  that  the  instrur 
ment  purported  to  set  out  a  will  or  a  bill  of  exchange,  the  words  and  even 
the  spelling  mi^ht  be  most  material ;  and  if  the  production  of  the  original 
document  is  dispensed  with,  there  is  no  hardship  in  requiring  that  a  full, 
true,  and  perfect  copy  should  be  produced  in  its  stead. 

ThesigeTf  for  the  prosecudon. — These  are  all  known  abbreviations,  and 
are  all  peifecdy  well  understood.  In  .the  case  of  Reynolds  v.  Caswell, 
4  Taunt.  193,  it  was  held,  that  an  attorney  might  put  in  his  bill  of  costs 
such  abbreviations  of  English  as  were  usual  and  intelligible^  such  as  "jfo- 
cans.''  for  declaradon,  "/o.  18."— "ire*."— "Pd."— "&r;/."— "./2tty.»» 
and  the  like,  and  yet  by  the  stat.  12  Geo.  2,  c.  13,  s.  5,  he  '^is  onlj  r*^95 
permitted  to  use  such  abbreviations  ^^  as  are  now  commonly  used  in  *■ 
the  English  language,"  which  the  abbreviations  '^  Incons.''  and  ^'  Grei." 
certainly  aro  not. 

Bodkin^  on  the  same  side. — ^A  fac-simile  of  the  bill  is  not  required.  The 
indictment  states,  that  the  bill  in  Chancery  stated  certain  things ;  to  prove 
that,  this  paper  was  compared  with  it,  and  is  correct,  the  abbreviations  in 
the  one  bein^  words  at  len^h  in  the  other.  This  is  at  least  evidence  to  go 
to  the  jury,  that  the  bill  did  contain  that  which  is  alleged. 

Kelly. — If  it  were  not  to  render  the  copy  strictly  conformable  to  the 
original,  there  seems  to  be  no  reason  for  requiring  the  copy  to  be  examined 
with  the  original ;  and  if  then  abbreviated  copies  are  allowed,  the  judgment 
of  the  witness,  or  perhaps  his  recollecdon,  will  be  substituted  for  the  eyes 
of  the  jury.  The  witness  does  not  say  that  this  is  a  copy,  but  only  that  it 
is  equivalent  to  a  copy. 

Lord  Denman,  C.  J. — The  witness  has  stated,  that  the  words  abbreviated 
in  the  copy  were  written  at  length  in  the  original ;  the  copy,  in  that  respect, 
therefore,  is  unlike  the  original.  We  might  ask  the  witness  as  to  his 
memory  of  the  words  in  the  original,  but  I  think  we  ought  not  to  do  so.  I 
am  of  opinion  that  the  objecdon  must  prevail,  and  that  the  defendant  must 
be  acquitted.         '  Verdict — ^Not  Guilty, 
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The  declaration  in  an  action  for  maliciously  suin^  oat  a  fiat  in  bankrnptey,  contained 
an  allegation  that  it  was  ordered  by  the  court  of  review,  **  that  the  said  fiat  should  be 
annulled,  and  the  same  was  accordingly  thereby  then  anoulled,  and  the  proceedings 
on  the  said  fiat  were  thereupon  ended  and  determined.**  The  order  of  the  court  of 
review  was,  that  the  fiat  **be  annulled,  if  the  right  hon.  the  lord  chancellor  shall  think 
fit/'  and  at  the  foot  of  it  was  a  confirmation  of  it  signed  by  the  lord  chancellor:—- ^<U^ 
that  the  allegation  was  substantially  proved. 

A  judge  at  nisi  prius  will  not  compel  a  witness  to  produce  a  document  under  asubpcsna 
duces  tecum,  if,  as  against  the  party  asking  its  production,  the  witness  has  a  lien  oa 
the  document  which  is  called  for. 

Case  for  maliciously  suing  out  a  fiat  in  bankruptcy  ag^nst  the  plaintiC 
The  averment  that  the  fiat  had  been  annulled  was  as  follows :  ^^  and  the 
plaintiff  saith,  that  the  said  fiat,  and  all  the  proceedings  thereon,  and  under 
the  same,  were  wholly  unjist  and  untenable,  and  that  such  proceedings  were 
ihereon  had,  that  afterwards,  to  wit,  on  the  26th  day  of  March,  1841»  a 
^dtion  of  the  plaintiff  before  then  made  to  the  right  honourable  the  chief 
judge,  and  their  honours  the  other  judges,  of  her  majesty's  court  of 
leview  in  bankruptcy,  pra>ii)g»  amongst  odier  thingS|  that  their  honoure 
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vould  order  the  said  fiat  to  be  superseded  at  the  expense  of  the  defendtot, 
and  that  a  vrit  of  supersedeas  might  forthwith  issue  for  that  purpose ;  and 
it  was  ordered  by  the  said  court  at  review  in  bankruptcy,  that  the  said  fiat 
should  be  annulled  at  the  expense  of  the  defendant,  and  ^e  same  was  ac- 
cordingly thereby  then  annulled,  and  the  proceedings  on  the  said  fiat  wese 
hereupon  ended'  and  determined."  The  declaration  was,  in  other  respects, 
in  the  usual  form.  Pleas — first,  not  guilty ;  and  secondly,  ^^  that  it  was  not 
ordered  by  the  said  court  of  review  in  bankruptcy,  that  the  said  fiat  should 
be  annulled  in  manner  and  fonn  as  the  plaintiii  hath  above  thereof  alleged,'^ 
(concluding  to  the  countrjr  J[  . 

On  the  part  of  the  plaintiff,  the  order  for  superseding  the  fiat  in  bankruptcy^ 
which  had  issued  against  the  plaintiff,  was  put  in ;  it  was  as  follows : 
'^  In  Bankruptcy.  )  Fridav,  the  26th  day  of 

Court  of  Review.  )  March,  1831. 

'*  In  the  matter  of  William  Richard  Kemp,  a  banknipt 

^'  Whereas,  William  Richard  Kemp  diet,  on  or  about  the  1st  day  of 
March,  1841,  prefer  unto  this  court  his  petition  in  the  above  matter,  praying, 
that  the  said  court  would  be  pleased  to  order  the  fiat  mentioned  in  the  said 
*3971  P^^'^^^^  ^^  *^^  superseded  at  the  expense  of  John  King,  the  peti- 
-■  tioning  creditor,  and  that  a  writ  of  supersedeas  might  then  forthwith 
issue  for  that  purpose,  and  that  the  bond  which  had  been  entered  into  by 
him  might  be  assigned  to  the  said  petitioner,  and  that  he  might  pay  the  costs 
of  the  said  application.  Now,  upon  hearing  the  said  petition,  and  the 
several  affidavits  filed  in  support  thereof  and  in  opposition  thereto,  read,  and 
what  was  alleged  by  Mr.  Swanston  and  Mr.  Koe,  of  counsel  for  the  said 
petitioner,  [naming  the  different  counsel  in  the  case,  and  the  parties  for 
whom  they  respectively  appeared,]  this  court  doth  order  that  the  fiat 
awarded  and  issued  against  the  said  William  Richard  Kemp,  by  the  name 
and  description  of  William  Richard  Kemp,  late  of  Eastcheap,  in  the  city 
of  London,  wholesale  grocer  and  tea-dealer,  dealer  and  chapman,  and 
bearing  date  on  or  about  the  first  day  of  February  last,  be  annulled,  if  the 
right  honourable  the  lord  chancellor  shall  think  fit :  and  it  is  ordered,  that 
the  costs  of  annulling  the  said  fiat,  and  incidental  thereto,  and  also  the  costs 
of  the  said  petitioner  of  and  occasioned  by  this  application,  be  paid  by  the 
said  John  I^ng  to  the  said  petitioner,  or  to  Mr.  James  l*homas  Cockney,  his 
solicitor ;  and  it  is  hereby  referred  to  the  rotation  master  of  the  Court  of 
Chancery,  or  the  vacation  master  of  the  said  last-mentioned  court,  to  tax  the 
said  costs  between  the  parties,  if  they  differ  about  the  same, 

"  W.  B.,  Reg.  "  By  the  court." 

"2d  April,  1841. 

"  Upon  reading  the  above  order,  I  hereby  confirm  the  same,  and  direct 
that  the  fiat  therem  mentioned  be,  and  it  is  hereby  annulled  accordingly. 

"  Entered,  H.  S.  «  Cottenham,  C." 

On  the  part  of  the  pluntiff,  Mr.  Heathcote  was  called  upon,  under  a  sub* 
pccna  duces  tecum,  to  produce  a  deed  between  the  plaintiff  of  the  one  part, 
and  Mr.  Clark  of  the  other  part.    Mr.  Heathcote  objected  to  producing  it, 

*3Q81  ^^^^'"S)  *^^^^  ^^  ^^^  ^  ^^^"  ^"  ^^*  ^^  stated  that  he  had  a  lien  upon 
•'  it  as  against  the  present  plaintiff. 

ErUj  for  the  plaintiff. — I  submit  that  the  witness  is  bound  to  produce  the 
deed,  as  by  the  production  of  it  he  would  not  lose  his  lien. 

Lord  Denman,  C.  J. — If  he  puts  it  in  when  you  call  for  it,  he  in  effect 
parts  with  the  lien  which  he  has  on  it,  as  against  your  client ;  I  shall  not 
compel  him  to  produce  it. 
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The  deed  was  not  produced.(a) 

KeU^y  for  the  defendant. — The  second  plea  is,  that  the  fiat  was  not  an- 
nulled modo  et  fonni  as  stated  in  the  declaradon,  and  the  declaradon  states 
that  it  was  annulled  by  the  court  of  review,  which  court  has  no  power  to 
annul  a  fiat  in  bankruptcy,  and  has  not  done  so  in  the  present  instance,  as 
the  court  of  review  has  only  made  a  conditional  order  that  the  fiat  shall  be 
annulled  if  the  lord  chancellor  shall  think  fit. 

BramwMj  on  the  same  side.  The  second  plea  in  substance  traverses  the 
allegation  in  the  declaration,  that  the  fiat  was  annulled  by  the  court  of  re-> 
view.  From  the  17th  and  19th  sections  of  the  Bankruptcy  Court  Act^  1  & 
2  Will.  4,  c.  56,(ft)  it  is  clear  that  the  court  of  review  has  no  power  to 
annul  a  fiat ;  and  even  where  the  court  of  review  are  to  reverse  the  adjudi- 
cation, the  lord  chancellor  is  to  annul  the  fiat. 

*Lord  Denican,  C.  J. — It  seems  to  me  that  the  issue  is  substan-   r»oQQ 
tially  proved  on  the  part  of  the  plaintiff.    If  the  annulling  of  the  fiat   I- 
is  not  sofficiendy  stated  in  the  declaration,  the  objection  is  on  the  record. 

At  the  end  of  the  plaintiflf's  case.  Lord  Dcnman,  C.  J.,  being  of  opinion 
duit  a  want  of  probable  cause  was  not  shown, 

ErUy  for  the  plaintiff,  elected  to  be  nonsuited. 

Nonsuit 

(a)  See  the  case  of  Thompmm  ▼.  Motley,  6  C.  &  P.  (01,  (%%  E.  C.  L.  R.  428,)  in  which 
Itord  Lyndharsc,  C.  B^  held  that  a  person  having  a  lien  upon  a  docnment  is  no  objection 
to  his  producing  it  on  trial  at  nisi  prius;  but  that,  if  he  fears  it  may  be  abstracted,  the 
judge  will  allow  him  to  stand  by  the  witness  while  the  witness  is  examined  respecting 
It.  In  that  case  it  did  not  appear  that  the  witness  claimed  any  lien  as  against  tht^  person 
requiring  the  production  of  the  document. 

\h)  Set  out  in  Flalh.  Arch.  B.  L.,  pp.  xc,  zcL 


BAKER  V.  WILKINSON. 

In  an  action  for  a  libel  in  a  newspaper,  a  certified  copy  of  the  stamp-office  declaration 
was  put  in,  which  stated  the  title  of  the  new>paper  to  be  **The  Leicester  Herald  and 
Midland  Counties  Advertiser,**  and  the  intended  place  of  publication  to  be  **No.  23 
Charles  street,  in  the  parish  of  Saint  Margaret,  in  the  borough  of  Leicester.**  Th« 
newspaper  containing  the  libel  had  the  same  title,  but  the  place  of  publication  m  the 
imprint  at  the  end  of  it  was,  **ai  the  corner  of  Charles  street  and  Hadfield  street,  in  the 
parish  of  Saint  Margaret,  in  the  btirou^h  of  Leicester.** 

Mild,  that  this  sufficiently  showed  the  identity  of  the  newspaper,  so  as  to  allow  it  to  be 
given  in  evidence  under  the  8th  sect  of  the  stat  6  dt  7  Will.  4,  c.  76. 


Libel. — ^The  declaration  stated  that  the  defendant  had  published  a  libel 
of  the  plaintifT,  in  a  newspaper  called  ^'  The  Leicester  Herald  and  Midland 
Counties  Advertiser."     Plea — not  j^uilty. 

To  prove  the  publication  of  the  libel  by  the  defendant,  a  certified  copy  of 
the  declaration  from  the  stamp-office  was  put  in.  In  this  the  title  of  the  news- 
paper was  stated  to  be  "  The  Leicester  Harald  and  Midland  Counties  Adver- 
tiser," and  the  intended  place  of  publication  of  the  newspaper  was  s^a^ed  to 
be  "  No.  23  Charles  street,  in  the  parish  of  Saint  Margaret,  in  the  borough 
of  Leicester." 

A  copy  of  the  newspaper  was  offered  in  evidence,  the  •name  of  tmaqq 
which  aQ:reed  with  that  in  the  stamp-office  declaradon,  but  the  place    *■ 
of  publication  in  the  imprint  at  the  end  of  the  newspaper  was  stated  to  be 
♦*  at  the  corner  of  Charles  street  and  Hadfield  street,  in  the  parish  of  Saint 
Mar^ret,  in  the  borouG^h  of  Leicester." 

JC '//y,  for  the  defendant. — I  submit  that  this  newspaper  cannot  be  given 
in  evidence^  &s  the  place  of  publication  on  the  newspaper  itself  does  not  tallj 
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'with  the  place  of  publication  mentioned  in  the  stamp-oflice  declaration,  and, 
according  to  the  former,  the  place  of  publication  might  be  in  Hadfie)d 
street.  The  provisions  of  the  stat.  6  &  7  Will.  4,  c.  76,(a)  are  of  a  highly 
stringent  and  almost  penal  nature,  and  ought  not  to  be  extended  to  cases 
vrbiai  are  not  clearly  within  the  terms  of  that  statute. 

Wkitehursty  on  the  same  side,  referred  to  the  case  of  Bex  v.  FranceySy  2  A. 
&  E.  49,  (29  E.  C.  L.  R.  27.)  (6) 

*4011       ^FoUeUj  S.  G.,  for  the  plaintiff",  submitted  that  the  identity  of  the 
^    place  of  publication  sufiiciendy  appeared. 

Lord  Denbcan,  C.  J. — I  think  that  the  evidence  of  identity  is  sufficient, 
and  that  the  newspaper  may  be  given  in  evidence. 

The  newspaper  was  put  in,  and  the  article  charged  to  be  libellous 
was  read. 

It  afterwards  appeared  from  the  evidence,  that  the  house  at  which  the 
newspaper  was  published,  which  was  at  the  comer  of  Charles  street  and 
Hadfield  street,  was  No.  23  Charles  street.  Verdict  for  the  plaintiff*. 

(a)  By  sects  of  that  statute,  it  is  (inter  alia)  enacted,  that  if  a  certified  copy  of  the 
stamp-office  declaration  and  a  newspaper  entitled  in  the  same  manner,  and  **  wherein  the 
same  of  the  printer  and  publisher,  and  the  place  of  printini^,  ikall  b€  theiame  as  the  name 
of  the  printer  and  publisher,  and  the  place  of  printing  mentioned  in  such  declaration,  or 
Mkall  purport  to  be  the  same,**  **it  shall  not  be  necessary  for  the  plaintiff,  informant,  or  pro* 
ieentor,  in  any  action,  prosecution,  or  other  proceeding,  to  prove  that  the  newspaper  to 
which  the  suit,  action,  prosecution,  or  other  proceeding  may  relate,"  was  purchased  of 
the  defendant,  or  at  his  house,  drc. 

(b)  In  that  case  it  was  held,  that,  on  a  motion  for  a  criminal  information  for  a  libel, 
published  in  a  newspaper,  if  the  stamp-office  affidavit  under  the  stat.  38  Geo.  3,  c.  78,  be 
pat  in  to  show  that  the  defendant  is  the  printer  and  publisher,  such  proof  is  not  sufficient, 
dnless  the  newspaper  produced  as  containing  the  libel  correspond  with  the  description 
In  the  affidavit,  not  only  in  title,  but  in  the  name  of  the  place  of  printing;  and  where 
the  place  of  printing  was  called  Union  street.  Castle  street,  in  the  affidavit,  and  Union 
bnildings,  John  street,  in  the  newspaper,  the  court  discharged  a  rule  for  a  criminal  infor* 
maiion,  and  would  not  enlarge  it,  in  order  that  supplemental  affidavits  might  be  filed, 
ahowing  that  the  places  named  were  identical. 
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The  dismissal  by  the  police  commissioners  of  a  police  constable,  in  consequence  of  a 
report  duly  made  to  them  of  a  censure  uttered  on  such  police  officer  by  a  justice  of  the 
peace,  is  in  itself  sufficient  evidence  of  special  damage  to  sustain  an  action  against 
the  justice. 

In  such  an  action  evidence  of  malice  is  necessary ;  for  it  is  the  duty  of  the  justice  to 
express  his  opinion  of  the  conduct  of  police  constables,  in  order  that  the  police  com* 
missioners  may  have  proper  information  on  which  to  proceed  in  making  inquiries  to 
enable  them  to  regulate  the  force  under  their  direction. 

Slander. — ^The  declaration  stated,  that  before  the  committing  of  the 
grievances  by  the  defendant,  the  plaintiff*  was  a  constable  in  the  metropolitan 
police  force,  and  that  the  defencfant  was,  and  still  is,  one  of  her  majesty's 

i'ustices  of  the  peace  assigned  to  keep  the  peace  in  and  for  the  county  of 
(iddlesex,  and  a  police  magistrate  appointed  to  sit  at  the  police  court, 
Great  Marlboroueh  street:  that  on  the  21st  of  June,  1841,  the  plaintiff*,  in 
discharge  of  his  duty,  appeared  before  the  defendant  as  such  police  magis- 
trate, and  gave  evidence  against  one  Thomas  Woolridge,  whom  the  plaintiff 
had,  in  the  due  discharge  of  his  duty,  taken  into  custody  for  having  com* 
Bitted  a  breach  of  the  peace;  and  that  on  the  3d  of  July,  1841,  a  charge 
and  complaint  was  made  and  preferred  against  certain  persons,  to  wit,  one 
Bb  lliomas  Moncrieffe  and  Montagu  Oimsby,  before  the  defendant  as  such 

t2  • 
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police  magistrate,  and  the  plaintiff^  in  the  dischai^  of  his  duly  as  siicli 
police  constable,  gave  his  evidence  befine  the  defendant  in  proof  and  support 
uf  the  last-mentioned  chaise,  yet  the  defendant,  contriving,  &c.,  on,  &c.,"  on 
the  occasion  of  the  last-mentioned  charge  and  complaint  made  and  preferred 
before  him  the  defendant  as  such  police  magistrate  as  aforesaid,  and  in  rela- 
tion thereto,  wantonly,  wickedly,  and  maliciously,  and  without  any  reason 
or  probable  cause  whatsoever,  spoke  and  published,  in  the  presence  and 
hearing  of  divers  good  and  worthy  subjects  of  this  realm  of  and  concerning 
the  plaintiflf,  and  of  and  concerning  him  as  such  police  constable  and  a  Serjeant 
as  aforesaid,  and  of  and  concemmg  the  before-mentioned  charges  and  com* 
plaints,  and  the  evidence  given  by  ue  plaintiff  as  aforesaid,  the  false,  scandal- 
ous, malicious,  and  defamatory  words  following,  that  is  to  say :  '*  I  (meaning 
the  defendant)  feel  myself  bound  to  say,  with  reference  to  this  charge  (mean- 
ing the  said  charge  against  the  said  Sir  *T.  M.  and  M.  0.)  and  one  r«  j^^q 
before  me  a  few  days  before  from  the  same  spot,  (meaning  the  said  ■- 
charge  first  above  mentioned  and  referred  to,)  I  (meaning  the  defendant)  do 
not  believe  Serjeant  Kendillon  (meaning  the  plaintiff)  on  his  oath."  ^^  By 
means  of  the  committing  of  the  said  grievances,  and  on  no  other  account 
whatsoever,  the  plaintiff  has  been  dismissed  and  discharged  from  his  said 
situation  and  employment  of  a  police  constable  and  serjeant  as  aforesaid," 
and  has  not  only  lost  the  pay,  &c.,  which  would  have  accrued  to  him,  but 
hath  thence  hitherto  remained  out  of  employment  Plea — not  guilty  ^^  by 
statute." 

It  was  opened  by  Kelly y  for  the  plaintiflT,  that  on  the  21st  of  June,  1841, 
the  plaintiflf,  in  the  discharge  of  his  duty,  brought  before  the  defendant  a 
person  named  Woolridge,  whom  he  charged  with  having  assaulted  him 
while  he  was  engaged  in  apprehending  two  women  of  ill  fame  who  had  been 
disorderly.  The  defendant  heard  the  charge,  and,  though  the  appearance 
of  the  plaintiff  showed  that  he  had  been  assaulted,  dismissed  the  complainL 
So  far,  whatever  he  might  think  of  the  decision,  the  law  gave  the  plaintiff  no 
right  to  complain.  Some  days  afterwards,  namely,  on  the  29th  of  June,  the 
plaintiff  brought  a  charge  before  the  magistrate'  against  two  persons,  Sir  T. 
Moncrieffe  and  Captain  Ormsby,  whom  he  accused  of  being  drunk  and  dis- 
orderly, and  of  having  assaulted  him.  The  hearing  was  put  off  for  a  day  or 
two  on  account  of  the  absence  of  Captain  Ormsby,  who  was  compelled-by 
military  duty  to  be  elsewhere ;  but  when  he  appeared  the  magistrate  heard 
ilie  statement  of  the  plaintiff,  which  was  made  on  oath,  asked  for  further 
evidence,  took  the  unsupported  statements  of  the  two  persons  charged  against 
the  sworn  statement  of  the  plaintiff,  and  dismissed,  as  too  slight  to  be  enter- 
tained, the  charge  as  a^^amst  Sir  T.  Moncrieffe,  and  as  against  Captain 
Ormsby,  only  fined  him  5^.  for  being  drunk,  and  5^.  more  for  the  assault. 
Having  thus  disposed  of  the  case,  with  regard  to  which,  however  the 
plaintiff  might  consider  •himself  ill-treated,  the  law  gave  him  no  r*^^ 
remedy,  the  magistrate  proceeded  to  utter  the  words  now  the  subject  ^ 
of  complaint.  They  were  to  this  efiect :  that  in  reference  to  this  affair,  as 
well  as  to  that  which  had  been  brought  before  him  a  few  days  previously 
from  the  same  spot,  by  which  he  meant  to  indicate  the  charge  against  Woof-> 
xidge,  he  could  not  believe  the  plaintiff  on  his  oa^h.  This  was  an  extra- 
judicial assertion,  and  was  therefore  actionable.  The  assertion  was  reported 
i^  the  commissionen.  of  police,  and  the  plaintifT  was  dismissed. 

On  the  part  of  the  plaintiff,  Charles  Baker,  an  inspector  of  the  C  division 
of  police,  was  called.  He  said,  ^'  I  know  the  plaintiff;  he  was  a  seijeant  in 
Ihr  police  force  in  June,  1841.    On  the.29th  of  June  a  charge  was  made^fcj 
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tiie  plaintiff  at  the  station-bouse  in  Vine  street,  against  Sir  Thomas  Moncriefle 
and  Mr.  Ormsbj ;  they  were  chai]B;ed  with  assaulting  the  plaintiff,  and  Mr. 
Oimsby  was  also  charged  with  being  drunk.  They  were  bailed,  and  on  the 
next  day,  which  was  a  Tuesday,  I  attended  before  the  defendant.  The  case 
was  adjourned  to  the  Thursday,  when  Sir  T.  Moncrieffe,  on  going  before  the 
defendant,  accused  the  plaintiff  of  smoking  and  being  a  blackguard.  The 
defendant  said  (after  hearing  Sir  T.  Moncrieffe)  that  he  was  compelled  to 
disbelieve  the  plaintiff.  The  case  was  postponed  for  further  evidence,  and 
on  the  following  Saturday  all  the  parties  appeared  again  before  the  defendant, 
when  the  charge  against  Sir  T.  Moncrieffe  was  dismissed,  and  Mr.  Ormsby 
fined  5^.  for  assaulting  the  plaintiff,  and  5^.  for  being  drunk ;  and  immediately 
afterwards  the  defendant  said,  'I  am  bound  to  say,  in  reference  to  this 
charge  and  a  similar  one  brought  from  the  same  spot  a  few  days  before,  I 
cannot  believe  William  KendUlon  on  his  oath.'  I  forwarded  a  report  of 
what  had  occurred  through  my  superintendent,  Mr.  Baker ;  but  I  was  not 
present  at  any  in(}uiry  before  Mr.  Mayne,  the  commissioner  of  police." 
*^51  ^^  witness  also  stated,  that  it  was  after  the  defendant  ^had  im- 
-l   posed  the  fine  that  he  made  use  of  the  expressions  before  mentioned. 

It  was  proved  by  inspector  Beresford  of  the  C  division  of  police,  that  he 
had  taken  the  charge  against  Woolridge,  had  attended  on  the  following 
morning  before  the  defendant,  and  had  then  heard  the  statement  of  the  plain- 
tiff; and  that  a  police  constable,  who  had  been  on  duty  with  the  plaintiff, 
was  sent  for  by  the  defendant,  and  his  statement  of  the  facts  did  not  agree 
with  that  of  the  plaintiff.  The  plaintiff's  face  was  bleeding  when  he  charged 
Woolridge  with  the  assault. 

It  was  proved  by  Mr.  Mayne,  the  commissioner  of  police,  that  he  had 
received  the  report  of  inspector  Baker  as  to  what  had  taken  pls^ce  before  the 
defendant.  He  had  made  known  the  charge  to  the  plaintiff,  and  had  then 
jiformed  him,  that,  in  consideration  of  his  having  been  in  the  police  force 
or  neariy  eight  years,  and  of  his  good  conduct  on  several  occasions,  he 
should  be  allowecl  to  resign.  This  the  plaintiff  refused  to  do,  and  the  wit- 
ness dismissed  him. 

In  his  cross-examination,  Mr.  Mayne  stated  that  he  did  not  dismiss  him 
altogether  on  account  of  this  statement  of  the  defendant.  There  had  been 
two  cases  of  complaint  against  him  before,  lliey  became  known,  not  from 
any  corophints  from  magistrates,  but  from  the  fact  that  the  owners  of  some 
dogs,  which  had  been  stolen  and  restored,  had  brought  or  sent  money  to  the 
police  office  for  the  plaintiff.  Whatever  accusation  was  made  by  a  magis- 
trate or  any  one  else  against  a  policeman,  he  was  at  once  made  acquainted 
with  it.     That  had  been  done  in  this  instance. 

FoUett^  S.  G.,  for  the  defendant. — I  submit  that  the  plaintiff  must  be  non- 
suited. First,  this  being  an  action  for  words  not  imputing  an  indictable 
offence,  special  damage  must  be  proved.  The  only  special  damage  shown 
is  the  discharge  of  the  plaintiff  by  the  commissioner  of  police ;  but  that  being 
the  act  of  a  third  party,  not  present  at  the  speaking  of  the  words,  and  onlv 
^4061  ^^^'^S  ^^™  *^^  second-hand  from  the  report  of  a  person  present,  is 
^  not  such  an  immediate  result  of  the  speaking  of  the  words  as  will 
sustain'  an  action.     In  the  case  of  Ward  v.  Weeks^  4  M.  &  P.  796,(a}  it 

(a)  In  that  case,  (which  was  an  action  for  slanderous  words,  in  which  in  the  declara^ 
uon  it  was  alleged  for  special  damage,  that  hy  reason  of  committing  the  grievance  one 
John  Bryer  refased  to  give  the  plaintiff  credit,)  the  evidence  was  that  the  defendant  spoke 
die  words  to  Edward  Bryce,  and  that  Bryce  cororonnicated  the  statement  as  the  state-      « 
■lent  of  the  defendant  to  Bryer,  who  thereuponi  refased  to  tmst  the  plaintiff.    The  eoar  -f^ 
aeid  that  the  allcgatioa  was  not  supported,  and  Lord  Chiaf  iostioe  Tindal,  in  dtltMrt^g 
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was  held,  that  the  person  who  spoke  words  of  another  was  not  answerable 
for  special  danfoge  occasioned  by  a  person  repeating  the  words  to  a  third 
party,  as  being  the  statement  of  the  original  speaker.  Secondly,  this  is 
an  action  against  a  judicial  officer  for  words  spoken  in  the  course  of  hift 
duty,  and  for  such  words  no  action  will  lie.  *Tbis  clearly  ap-  r*Ajrrr 
pears  from  the  case  of  Hodgson  y.  Scarlett^  1  B.  &  A.  232,(a)  the  ■- 
dictum  of  Lord  Mansfield  in  the  case  of  Bex  v.  Skinner ,  Lofll,  Rep.  55,(&) 
and  the  case  of  Jekyll  y.  Sir  John  Moore,  2  N.  R.  341  .(c)  And,  thirdly* 
the  defendant  is  protected  by  the  magistrates'  act,  unless  there  were  malice 
and  a  want  of  reasonable  and  probable  cause,  of  which  there  is  no  evidence. 
Kelly f  for  th^  plaintiff. — The  discharge  of  the  plaintiff  was  in  consequence 
of  and  the  result  of  a  report  which  it  was  the  duty  of  the  inspector  of  police 
to  make  to  his  superiors,  and  that  distinguishes  the  present  case  from  that 
of  Ward  *y.  WeekSj  in  which  the  Court  of  Common  Pleas  expressly  j-  ^qo 
decided  upon  the  ground  that  the  repetition  of  the  slander  which  ■- 
caused  the  special  damage,  was  the  voluntary  act  of  a  free  agent, 

the  jadgment  of  the  coort  said.  *'The  'sahstance  of  the  plaintiff's  aUegation  is,  that  hy 
reason  of  the  defendant's  false  representations  to  divers  persons,  one  John  Bryer  refused 
to  trust  the  plaintiff.  Now  the  evidence  necessary  to  support  this  allegation  would  hare 
been  either  that  John  Bryer  was  present  and  heard  the  defendant  make  the  representa^ 
tiona  to  some  person,  or,  at  the  very  least,  that  when  the  defendant  made  such  reprcsei>. 
tations  he  directed  them  to  be  communicated  to  Bryer;  but  neither  of  these  suppositions 
exists  in  fact ;  on  the  contrary,  the  evidence  was  that  the  words  were  addressed  to  one 
Edward  Bryce,  and  that  Bryce,  at  a  subsequent  time  and  place,  and  without  any  authority 
from  the  defendant,  repeated  the  representations  to  Bryer,  the  repetition  of  which  words, 
and  not  the  original  statement,  occasioned  the  plaintiff's  damage.  Every  man  must  be 
taken  to  be  answerable  for  the  necessary  consequences  of  his  own  wrongfiil  acts ;  bat 
such  a  spontaneous  and  unauthorized  communication  cannot  be  considered  as  the  necea* 
aary  consequence  of  the  original  uttering  of  the  words,  for  no  effect  whatev.T  followed 
the  first  speaking  of  the  words  to  Bryce.  If  he  had  kept  them  to  himself,  Bryer 
would  still  have  trusted  the  plaintiff.  It  was  the  repetition  of  them  by  Bryce  to  Bryer, 
which  was  the  voluntary  act  of  a  free  agent,  over  whom  the  defendant  had  no  control, 
and  for  whose  acts  he  is  not  answerable,  that  was  the  immediate  cause  of  the  plaintiff's 
damage :  we  therefore  think  that  as  each  count  in  the  declaration  alleges,  as  the  only 
grievance,  the  original  false  speaking  of  the  words,  the  allegation,  that  *  by  reason  of 
committing  such  grievance,  Bryer  refused  to  give  the  plaintiff  credit,'  is  not  made  out  by 
the  evidence." 

(a)  In  that  case  it  was  held,  that  an  action  for  defamation  will  not  lie  against  a  barris> 
ter  for  words  spoken  by  him  as  counsel  in  the  cause,  pertinent  to  the  matter  in  issue. 

(6)  This  was  a  motion  to  quash  an  indictment  against  —  Skinner,  Esq.,  one  of  his 
majesty's  justices  of  the  peace  for  the  town  of  Poole,  for  scandalous  words  spoken  by 
him  in  a  general  sessions  of  the  county,  in  which  he  said  to  the  grand  jury — ^  You  have 
Dot  done  your  duty ;  you  have  disobeyed  my  commands;  yon  are  a  seditious,  scandalous, 
corrupt,  and  perjured  jury."  Lord  Mansfield,  C.  J.,  said,  **  I  am  willing,  as  neither  SerjL 
Davy  nor  Mr.  BuUer  can  find  any  precedent  in  the  history  of  England  for  an  indictment 
of  this  kind,  to  give  them  till  next  term  to  find  any."  ** Neither  party,  witness,  counsel,  jury, 
or  judge  can  be  put  to  answer  civilly  or  criminally  for  wortls  spoken  in  office.  If  the 
words  spoken  are  opprobrious  or  irrelevant  to  the  case,  the  court  will  take  notice  of 
them  as  a  contempt,  and  examine  on  information.  If  any  thing  of  mala  mens  is  found 
on  such  inquiry,  the  words  will  be  punished  suitably.  The  words  are  extremely  im- 
proper. If  the  party  were  not  a  bor  )ugh  justice,  I  should  think  there  might  be  grounds 
to  apply  to  the  Great  Seal  to  remove  him  from  his  office,  but  to  go  on  an  indictment 
won  Id  be  subversive  of  all  ideas  of  a  constitution.  If  any  precedent  should  be  found 
^ou  should  have  time  to  make  nse  of  it,  otherwise  it  would  be  proper  to  quash  the 
indictment  immediately." 

(c)  In  that  case  it  was  held,  that  if  a  court-martial,  after  stating  in  their  sentence  the 
acquittal  of  an  officer,  against  whom  a  charge  had  been  preferred,  subjoin  thereto  a 
declaration  of  their  opinion  that  the  charge  is  malicious  and  groundless,  and  that  the 
conduct  of  the  prosecutor  in  falsely  calumniating  the  accused  is  highly  injurious  to  the 
service,  the  president  of  the  court-martial  is  not  liable  to  an  action  (hr  a  libel  for  having 
delivered  such  sentence  and  declaration  to  the  judge  advocate.  See  also  the  case  of 
i>pyl(  V.  O'iXxiktyty,  post,  p.  419. 
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Lord  DnitifAiii  C.  J.^-1  tliink  ilkete  is  saffieknt  eridenoe  6f  qieekd 
danKige. 

Jllsify. — ^With  respect  to  malice,  I  submit  that  thete  is  abandaUt  erideneA 
lo  go  to  the  jury  of  malice  in  the  le^  Sense  of  that  word*  The  words  wei^ 
uttered  after  the  justic€  had  adjudicated  on  the  case  brou^t  before  him'. 
His  jurisdiction  was  at  an  end.  It  makes  no  difference  in  point  of  hiw,  that 
the  observations  were  made  immediately  after  the  decision  of  the  case;  ihef 
were  made  after  it,  and  they  therefore  became  the  observations  of  an  ordinarf 
person,  made  without  any  legal  necessity,  and  therefore  without  any  leglu 
justification.  They  were  the  mere  words  of  a  private  person,  and,  being  in 
their  nature  injurious  to  the  plaintiff,  must  be  treated  in  law  as  malicious^ 

C  Clarky  on  the  same  side. — There  is  in  the  conduct  of  the  defendant 
sufficient  to  constitute  legal  malice.  The  plaintiff  made  on  oath  a  charge 
before  him ;  the  defendant  required  evidence  by  other  persons  in  support  ot 
that  charge.  That  evidence  was  giren,  and  it  confirmed  the  statement  of 
the  plaintiff.  The  defendant  thereon  convicted  one  of  the  accused  parties, 
and  as  to  the  other,  not  affecting  any  longer  to  doubt  the  statement  of  th^ 
plaintiff,  he  merely  said  that  the  facts  amounted  to  so  slight  a  charge  that  h^ 
should  not  entertain  it.  He  therefore  admitted  that  what  was  thus  stated  by 
the  plaintiff  was  true,  and  acted  on  it  as  true,  «id  yet,  immediately  after 
doing  so,  he  used  the  expressions  now  complained  of,  that  he  did  not 
believe  the  plaintiff  on  his  oath,  lliis  is  clearly  sufficient  to  constitute  legd 
malice. 

*40Q1  *I^^  Denmav,  C.  J. — I  have  no  doubt  on  my  mind,  that  i 
J  magistrate,  be  he  the  bluest  judge  in  the  land,  is  answerable  in 
damages  for  slanderous  language,  cfither  not  relevant  to  the  cause  before  hml 
or  uttered  after  the  cause  is  at  an  end ;  but  for  words  uttered  in'  the  course 
of  his  duty  no  magistnfte  is  answerable,  either  civillv  or  criminally,  unless 
express  malice  and  the  absence  of  reasonable  or  probable  cause  be  establish* 
ed.  In  the  present  case  I  am  of  opinion  that  there  is  no  proof  of  malice ; 
there  has  been  nothing  to  show  that  the  decision  of  the  defendant  was 
induenced  by  any  improper  feefing.  He  only  did  his  duty  in  fully  investi^ 
gating  each  case  brought  before  him.  He  was  not  bound  to  believe  etery 
charge  made  by  a  police  officer ;  he  was  bound  to  examine  it ;  he  has  done 
so  here,  and  he  has  acted  on  the  result  of  that  examination.  If  he  believed 
that  the  plaintiff  had  given  untrue  evidence,  he  was  bound  to  say  so.  He 
was  not  only  excused,  but,  considering  what  is  the  constitution  of  the  police 
force,  and  what  the  duties  of  the  two  commissioners  who  regulate  it,  he  was 
actually  bound  to  state  his  real  opinion  of  a  policeman's  conduct  and  testi- 
mony,  that  the  commissioners  might  be  able  to  perform  their  duties  correctly 
and  efficiently.  There  is  no  legal  cause  of  action  in  this  case,  and  the 
plaintiff  must  be  nonsuited. 

Nonsuit*. 


MIO]  •REGINA  r.  GORDON. 

An  allegation  in  an  iAdietment  for  perjnry.tlVatjQdgmentwas'' entered  np**  inaihaofiotft 
is  proved  by  the  prodnetion  of  the  book  from  the  jadgment-office  in  which  the  ineiptfo^ 
ii  entered. 

k  defendant  in  an  indictment  for  pevjnry,  tried  at  the  iininfrs  in  Qoeen'n  Bench,  wai 
arrested  on  the  Wednesday  before  the  trial,  as  he  was  p;oin(f  to  the  chambers  of  hiA 
eoansel  to  deliver  bis  brief.  The  case  was  called  on  for  trial  on  the  Saturday,  and 
the  lord  chief  justice  would  not  postpone  it  unless  it  could  be  shown  that  the  arrest  was 
bycollnsion  with  the  prosecutor;  and  the  fact  that  a  witness  for  the  proseoutioB  stoo4 
by  while  the  arrest  look  place,  it  not  snAcieac  to  raiae  ihaiiialiMreBce.. 
tOL.  XLI.  39 
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Pebjuey. — ^The  indictment  charged  the  defendant  with  haymg  committed 

Eerjuiyinan  affidavit  to  oppose  a  summons  to  set  aside  a  judgment  obtained 
y  the  present  defendant  against  the  prosecutor,  Mr.  Havers.  Some  of  the 
counts  of  the  indictment  contained  an  allegation,  that  the  present  defendant 
*^  caused  to  be  entered' up  final  judgment  in  the  said  acdon." 

When  the  case  was  called  on  for  trial,  on  Saturday,  December  the  10th, 
•nd  before  me^jury  were  sworn,  HogginSy  for  the  defendant,  applied  to  put 
off  the  trial,  on  an  affidavit,  which  stated,  that  the  defendant  was  arreted 
on  the  previous  Wednesdav,  on  his  way  to  the  chambers  of  his  counsel— -as 
he  was  going  thither  to  deliver  his  brief. 

Lord  Denmam. — ^Is  any  practice  imputed  to  the  other  side  ? 
.'    Hoggins. — The  affidavit  of  the  defendant  states,  that  a  person,  who  is  to 
be  one  of  the  witnesses  for  the  present  prosecution,  stood  by  while  the  arrest 
took  place. 

Lord  Denicak,  C.  J. — ^That  is  not  sufficient.     The  case  must  come  on. 

The  case  was  tried,(a)  and  in  support  of  the  allegation  in  the  indictm^it, 
that  judgment  was  '^  entered  up^'  in  the  original  action,  a  clerk  in  the 
judgment-office  was  called.  He  produced  the  book  from  that  o6Sce,  in 
which  judgments  are  entered  up,  and  stated,  that  interlocutory  judgment 
*was  signed  in  the  action  Gordon  v.  Havers^  on  the  10th  of  March,  r«^«  « 
1842,  and  that  final  judgment  was  entered  up  on  the  19th  of  that  ^ 
month. 

Hoggins  J  for  the  defendant. — ^I  submit  that  this  is  not  sufficient  proof  that 
final  judgment  was  entered  up.  The  proper  proof  is  the  production  of  the 
roll,  or  an  examined  copy  of  it,  the  words,  ^^  entering  up"  judgment, 
miporting  that  which  can  only  be  proved  by  the  record. 

ThesigeTy  for  the  prosecution. — The  "entering  up"  of  final  judgment 
always  takes  place  before  there  is  any  roll  carried  in,  and  is  the  making  of 
the  entry  which  has  been  produced  by  the  witness,  and  which  he  proves  to 
have  been  made  on  the  19lh  of  March.  Probably,  the  present  defendant, 
or  his  attorney,  have  never  carried  in  any  judgment  roll,  and  if  the  "  enter- 
ing  up"  of  judgment  depended  on  the  existence  of  a  roll,  this  judgment 
could  not  have  been  "  entered  up"  on  the  19th  of  March,  which  the  witness 
from  the  judgment-office  proves  that  it  was. 

ClarksoUj  on  the  same  side,  cited  the  case  of  Fishtr  v.  Duddingj  9  Dowl. 
P.  C.  872,  and  10  Law  J.,  N.  S.,  C.  P.  323.(6) 

*Lord  Denman,  C.  J. — ^I  think  the  evidence  is  sufficient.  p» . .  ^ 

Verdict— Guilty.(c)  L  ^^^ 

(a)  On  a  subseqaent  day,  at  Oaildhall,  the  same  defendant  and  others  were  tried  on 
a  charge  of  conspiracy  arising  out  of  the  same  transaction.  Montago  Chambers  moved 
to  pat  off  the  trial,  on  the  ground  of  the  defendant's  arrest  as  above  mentioned,  but  Lord 
Denman,  C.  J.,  refused  to  postpone  the  trial  unless  it  could  be  shown  that  the  arrest  was 
made  by  collusion  with  the  prosecutor. 

(b)  By  the  stat.  1  &  3  Vict,  c  HO,  s.  17,  *<  Every  judgment  debt  shall  carry  interest 
at  the  rate  of  four  per  cent,  per  annum  from  the  time  of  entering  up  of  the  judgment'*  **  until 
the  same  shall  be  satisfied  ;**  and  the  question  in  that  case  was,  whether  the  "  entering 
ip  of  the  judgment**  was  the  entering  of  the 'incipitur  in  the  paper-book  kept  in  the  mas* 
ter's  office  for  that  purpose,  or  the  subsequent  entry  of  the  judgment  upon  the  roll.  The 
Court  of  Common  Pleas  held,  that  the  former,  and  not  the  latter,  was  the  ''entering  up 
of  the  judgment;'*  and  Mr.  Justice  Maule  said— "There  is  a  paper-book  in  the  oflieev  in 
.which  the  parlies  enter  a  sort  of  note  of  the  judgment,  which  is  called  an  incipitur* 
If  a  formal  judgment  is  wanted,  the  record  is  made  up  from  the  entry  in  that  paper-book 
at  any  distance  of  time,  but  the  imeipUur  u  what  u  under$tood  6y  the  entering  up  of  thejudg^ 


(e)  No  new  trial  was  moved  for,  mod  it  was  staled  by  Montagu  Chaaberi,  for  ihm 
jiefendanti  when  th«  defendant  was  brought  up  for  judgaentf  that  one  reason  why  bo 
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notion  was  made  on  the  point,  as  to  the  admissihilitjr  of  the  book  from  the  judgment 
office,  was,  that  some  of  the  coants  in  the  indietment  did  not  allege  the  entering  up  of 
Iha  jadgment  in  the  original  action,  and  therefore  as  to  them  the  point  did  not  arise. 


M'NAMARA  v.  GIBBS. 

A  defendant  gare  in  eWdence  a  letter  of  the  plaintiff  dated  the  17th  of  January,  which 
purported  to  be  an  answer  to  a  letter  written  to  the  plaintiff  by  Mr.  W.  The  plain* 
tiff's  counsel  proved  Mr.  W.'s  handwriting  to  a  letter  addressed  to  the  plaintiff,  and 
dated  the  I6th  of  February,  but  which  had  no  posi-mark,  and  wished  to  give  this  letter 
in  evidence  as  being  the  letter  to  which  that  of  the  17th  was  an  answer. 

JiScU,  that  the  letter  of  the  16th  was  not  receivable  in  evidence,  unless  it  were  shown 
that  it  was  the  letter  to  which  the  plaintiff's  letter  was  an  answer,  or,  at  least,  that  it 
was  in  existence  before  the  date  of  the  plaintiff's  letter. 

Debt  for  "  service  and  attendance  done  and  performed  by  the  plaintifl' 
for  the  defendant"  Fleas — ^first,  nunquam  indebitatus;  and  second,  pay- 
ment. 

The  plaintiff's  demand  was  for  his  services  at  the  election  of  the  defendant 
as  one  of  the  bridge-masters  of  the  city  of  London. 

On  the  part  of  the  defendant,  a  fetter,  written  by  the  plaintiff  to  Mr. 
WalUs,  dated  the  17th  of  February,  1841,  was  put  in.  It  commenced, 
'*  Dear  Sir, — ^I  feel  both  hurt  and  surprised  at  your  letter,"  and  then  went 
on  to  state  various  matters  respecting  the  election,  and,  inter  alia,  that  the 
plaintiff  had  received  the  stmi  ofSSl. 

A  witness  was  called  in  replvy  who  proved  the  handwriting  of  Mr.  Wallis 
to  a  letter,  dated  the  16th  of  February,  1841,  addressed  to  the  plaintiff. 
This  letter  had  no  post-mark. 

•Aio-]       *^Uy,  for  the  plaintiff,  proposed  to  give  this  letter  in  evidence, 
•'   as  being  the  letter  to  which  the  plaintiff's  letter  of  the  17th  of  Feb- 
ruary was  an  answer. 

lord  Denman,  C.  J. — I  do  not  think  it  is  receivable  in  evidence,  unless 
you  can  show  that  it  is  the  letter  to  which  the  plaintiff's  letter  was  an 
answer,  or,  at  least,  that  it  was  in  existence  before  the  date  of  the  plaintiff's 
Jetter.  Per  se,  this  letter  is  not  receivable  in  evidence  at  all,  and  it  only 
becomes  so  by  being  shown  to  be  a  letter  to  which  the  plaintiff's  letter  is  an 
answer.  For  aught  that  appears,  the  letter  may  have  been  written  yester- 
day.(a) 

Af  r.  Wallis  was  called.  He  stated  that  his  letter  of  the  16th  was  the  let- 
ter to  which  the  plaintiff's  letter  of  the  17th  was  an  answer ;  and  he  also 
proved,  that  a  letter  in  his  handwriting,  of  the  17th  of  February,  was  a 
reply  to  the  plaintiff's  letter  of  that  date,  which  was  already  in  evidence; 
and  he  also  stated,  that  the  88/.,  mentioned  in  that  letter,  was  the  amount 
of  money  paid  out  of  pocket  by  the  plamtiff,  and  not  a  payment  to  him  for 
liis  services. 

Both  the  letters  of  Mr.  Wallis  were  read. (6) 

Lord  Denman,  C.  J. — As  Mr.  Wallis  explains  this  sum  of  88/.  was  for 
money  paid  by  the  plaintiff  out  of  pocket,  die  plaintiff  is  clearly  entided  to 
tometfaii^  more  for  liis  services. 

Veidict  for  the  plaintiff  for  231. 


a 


•)  See  the  ease  of  OUmm  v.  JCtRf  » posU  p-  4M. 
)  8ce  the  csM  of  i>0V  V.  JK  Avt,  7  O.  ab  P.  706,  (8S  E.  a  L.  R.  69$.) 
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•COURT  OF  COMMON  PLEAS.  [M14 


Sittings  in  London  in  Michadmas  Term^  1840. 

B£FOBE  MR.   JTUSTICE  ERflKIHE. 


RICHARDS  V.  TURNER. 

Ob  the  trial  of  an  action  for  assault  and  false  imprisonment  on  a  charge  of  felony,  if  tfie 
plaintiff's  counsel  ask  bis  witness  what  was  said  by  the  defendant  when  the  parties 
were  before  the  magistrate,  the  defendant's  counsel  may  ask,  on  cross<«zaminatioii« 
what  was  said  by  the  magistrate. 

Where  a  plea  of  justification  in  <such  a  case  states,  that  the  plaintiflT  committed  the 
felony,  the  jury  must  try  that  question  in  the  same  way  as  if  they  were  sitting  in  the 
Criminal  Court  trying  the  plaintiff  for  the  offence  itself;  and  if  a  witness,  who  admits 
that  he  stole  similar  property  at  the  same  time,  be  called  tf>  sustain  the  plea,  thongia 
he  is  not  exactly  in  the  situation  of  an  accomplice,  yet  it  seems  that,  his  testimony 
ought  to  receive  some  confirmation. 

The  declaration  stated,  that  the  defendant,  on  the  6th  of  Julj,  1839, 
assaulted  the  plaintifTy  and  forced  him  to  go  alon^  certain  public  streets  to  a 
police  station-house,  and  from  thence  to  a  certain  prison,  and  kept  and  de» 
tained  him  in  custody  for  a  space  of  thirty  hours,  &e.,  Ac.  The  defendant 
pleaded,  1st,  not  guilty;  and,  2dly,  that  on  the  6th  of  June,  1839,  the 
plaintiff  stole  a  piece  of  cloth  of  the  value  of  12«.,  the  propei^  of  htm  the 
defendant,  and  that  he  thereupon  gare  him  in  charge  to  one  John  Dear,  a 

Eolice  officer,  and  requested  Dear  to  keep  him  in  safe  custody,  and  convej 
im  before  a  magistrate,  to  be  examined  and  deak  with  according  to  law. 
The  plea  went  on  to  state,  that  the  police  officer  took  the  plaintiiT  mto  cus- 
tody and  conveyed  him  to  the  station-house  and  from  thence  to  piison,  and, 
as  soon  as  conveniently  could  be,  carried  him  before  Sir  Peter  Laurie,  one 
of  the  magistrates  of  London,  by  whom  he  was  examined  and  dischaiigied, 
and  concluded  thus: — ^^and  by  means  of  the  premises,  the  plaintiff  was 
assaulted  and  imprisoned,  and  kept  and  detained  b  prison  for  th^  said  space 
of  time  in  the  said  declaration  mentioned,  the  same  being  a  reasonable  time 
for  the  purpose  aforesaid,  and  lawful  and  just  for  the  cause  aforesaid,"  fcc. 
The  plaintiff  joined  issue  on  the  defendant's  plea  of  not  gmlty,  and  to  the 
^^ecial  plea  replied  de  injuria. 

*The  plaintiff  was  in  the  employ  of  the  defendant  as  cofBi^-maker  r»42R 
and  undertaker  in  the  year  1839,  and  a  man  named  Wade  was  in  ^ 
the  same  employ.  In  the  month  of  June  in  that  year,  die  jJaintiff  having 
beard,  from  a  person  named  Edwards,  that  Wade  had  been  guilty  of  char^ 
ing  (he  defendant  more  than  he  had  actually  paid  for  articles  which  he  waa 
sent  to  purchase,  informed  the  defendant  of  it,  and  the  defendant,  upon  in- 
quiry, found  that  the  charge  was  true,  and  having  missed  various  articles 
from  the  shop,  told  Wade  £at  he  suspected  him  of  having  stolen  them,  and 
that  if  he  made  a  confession  and  gave  the  things  back  he  would  not  prose- 
cute him.  Upon  this  Wade  confi^aed  that  he  had  taken  various  things,  md 
went  to  his  lodgings  in  company  with  the  defendant  and  a  pohcemmi,  and 
there  gave  up  to  the  defenduit  hoods,  scarfs,  coffin-nails,  &c.  He  was  then 
discharged  from  his  employment ;  and  the  plaintiff  continued  to  work  for  the , 
aefendaat  tiU  the  3d  of  the  foUowing  mondi  of  July,  on  the  evening  cxf 
which  day  the  defendant's  wife  accu»sd  him  of  having  participated  in  the 
jobbery  copmitted  by  Wade,  and  the  plaintiff  inuneduttely  left  the  ahof;^ 
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and,  after  coBSolting  his  relatives,  two  letters  were  written  Inr  an  attorney  on 
his  bdiatf,  requiring  ^^  an  immediate  and  full  retractation  of  the  slanderous 
words"  used  by  me  defendant's  wife.  No  notice  was  taken  of  either  of 
these  lettefs ;  but  on  the  5th  of  July  the  plaintiff  was  taken  mto  custorly, 
and  detained  all  night  in  the  Compter,  and  taken  the  next  day  before  &t 
Peter  Laurie,  when,  after  some  investigation,  he  was  discharged  out  of 
custody. 

One  of  the  witnesses  on  the  part  of  the  plaintiff  was  asked,  on  his  exami- 
nation in  chief,  as  to  certain  things  suggested  to  have  been  said  by  the 
defendant  when  the  parties  were  before  the  magistrate ;  and,  in  cross-exiimi- 
nation,  be  was  asked  what  the  magistrate.  Sir  Peter  Laurie,  said* 
M161  '^^^  Serjt,  for  the  plaintiff,  objected  to  the  statements  ^made  by 
J  the  magistrate.  We  did  not  ask  what  Sir  Peter  Laurie  said,  but 
what  the  defendant  himself  said. 

Bompaij  Serjt,  for  the  defendant,  submitted  to  his  lordship  that  be  had  a 
light  to  put  the  questions. 

EnsKiNE,  J. — I  think  you  have.  Tliey  have  asked  as  to  some  things  that 
were  said  before  the  magistrate,  and  that  makes  all  that  passed  before  him 
evidence. 

On  the  part  of  the  defendant,  Wade  was  called  as  a  witness,  and  swore,  that, 
while  he  and  the  plaintiff  were  at  work  on  a  coffin  in  the  defendant's  shop, 
and  were  using  a  roll  of  black  cloth,  the  plaintiff  said  it  was  a  nice  piece 
of  cloth  and  would  make  a  nice  pair  of  trousers,  and  that  he  tore  off  about 
two  yards  and  took  it  away,  and  he,  the  witness,  took  away  a  similar  piece. 
He  also  swore,  that  the  plaintiff  and  himself  had  previously  stolen  a  quan- 
tity of  coffin-nails  belonging  to  the  defendant. 

A  police  officer,  named  Dear,  was  also  called  as  a  witness  for  the  defence. 
He  proved  the  taking  of  the  plaintiff  into  custody ;  and  then  said,  ^'  I  told 
him  ttmt  he  was  taken  for  takmg  a  piece  of  cloth  from  Mr.  Turner.  I  after- 
wards took  him  to  the  Compter ;  when  I  knocked  at  the  Compter  door, 
he  said  to  me,  ^  Why  does  not  Mr.  Turner  ^ve  Wade  in  char^  for  taking 
a  piece  of  cloth  at  the  same  time  as  I  took  mme  ?  for  he  took  a  piece  of  more 
value  than  I  did.'  The  door  of  the  Compter  was  by  this  time  opened,  and 
I  said  to  him,  *  I  have  nothing  to  do  with  that.'  I  took  him  before  Sir  Peter 
Laurie  the  following  morning.  The  two  letters  were  produced  by  Mr. 
Turner.  Sir  Peter  first  asked  Mr.  Turner,  whether  he  meant  to  prosecute 
Wade ;  Mr.  Turner  said  no ;  he  had  promised  Wade  he  would  not,  by  his 
telling  him  where  the  things  were.  Mr.  Turner  said  he  did  not  wish  to 
prosecute  Richards ;  a  solicitor  then  rose,  and  said  they  intended  to  enter  an 
action.  Sir  Peter  Laurie  said,  <  A  parcel  of  nonsense !  no  doubt  they  are 
hoAk  guilty;'  and  to  the  plaintiff  he  said,  ^  You  are  well  off,'  or  something 
of  that  sort." 

9Alj'\  ^Erskikb,  J.,  in  summing  up,  (after  stating  the  declaration  and 
-I  pleas,)  observed : — ^There  is  no  difiiculty  on  the  evidence  as  to  the 
plea  of  not  gutlty.  The  question  on  the  second  plea  will  be,  whether  you  are 
satined  upon  the  evidence  that  the  plaintiff  was  guilty  of  the  felony ;  and  you 
will  now  try  that  question  in  the  same  way  as  if  you  were  sitting  at  the  Old 
Bailey,  trying  the  plaintiff  for  the  offence  itself.  With  respect  to  the  witness 
Wade,  he  is  not  exactly  in  the  situation  of  an  accomplice  examined  on  the 
indictment,  because  he  has  not  the  motive  of  saving  biiujelf  by  accusing 
another ;  but  still  he  is  a  thief,  and  his  character  is  tainted,  ana  you  would, 
probably,  consider  that  his  testimony  required  confirmation.  The  question 
is  to  him  will  be,  was  his  statement  made  to  revenge  himself  upon  Bichanjb 
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for  informing  against  him,  or  was  it  honestly  and  boiift  fide  made  ?  There 
certainly  was  great  ne^igence  in  not  searchmg  for  the  proper^.  [Hb  lord- 
ship  then  read  the  evidence  of  Dear,  the  witness,  and  said :]  If  you  belicTe 
Dear's  evidence,  then  you  will  say  what  meaning  you  attach  to  the  woras 
which,  he  sap,  were  used  by  the  plaintiff,  whemer  the  plamtifr  meant  to 
admit  his  own  guilt,  or  used  them  as  a  mere  argument  or  reasoning  with  the 
officer.  Certainly,  if  this  confession  was  made,  then  the  conduct  before  the 
ma^strate  is  very  inexplicable.  It  does  seem  very  extraordinary,  if  the 
plamtiff  knew  he  had  made  a  confession  the  day  before,  that  he  should,  after 
Turner  had  agreed  to  let  him  off,  allow  his  solicitor  to  make  the  observation 
he  did.  If,  upon  the  whole,  you  are  satisfied  that  the  plaintiff  did  commit 
the  felony,  then  you  will  find  your  verdict  for  the  defendant  If  you  are 
not  satisfied  of  that,  then  you  will  consider  what  damages  you  will  give  the 
plaintiff. 

Verdict  fi>r  the  plaintiflf— Damages  one  fiurthing. 


^SiUbigs  in  Mddlesex  after  Hilary  Term,  1842.  [M18 

BEFOHE  M&«  JUSTICE  OOLTMAN. 


DOYLE,  Knight,  v.  O'DOHERTY. 

A.  (the  plaintiff)  obtained  a  rule  nisi  for  a  eriminal  information  against  B.  (the  defend* 
ant)  for  sending^  him  a  challenge,  and  A.*8  affidavits  contained  matters  of  high  censure 
against  B.  The  affidavit  of  B.,  in  showing  cause  against  this  rule,  was  recriminatory^ 
and  would,  under  other  circumstances,  have  been  libellous. 

In  an  action  by  A.  against  B.  for  the  libel  contained  in  B.'s  affidavit,  it  was  held,  that  B. 
was  justified  in  setting  forth  any  such  matters  respecting  A.'s  past  conduct  as  he 
might  think  would  disincline  the  court  to  entertain  the  application  for  A.'s  rule. 

Libel  in  an  affidavit. — ^The  declaration  set  out  that  the  defendant,  con- 
triring  and  fraudalently  intending  to  injure  the  plaintiff,  did  compose  and 
publisn  the  libel.  But  it  did  not  contain  the  averment  siiggested  bj  Hov* 
KOYD,  J.,  in  Flint  v.  Pikcj  4  B.  &  C.  473,  (10  E.  C.  L.  RTSSO,}  namely, 
that  where  the  libellous  matter  is  uttered  under  circumstances  which  make 
it  prirad  facie  privileged,  it  should  be  stated  to  have  been  spoken  mali  • 
ciously,  and  without  reasonable  and  probable  cause.  Pleas,  not  guilty ;  and 
that  the  subject-matter  of  the  libel  was  true. 

The  defendant  sent  a  challenge  to  Sir  J.  M.  Doyle,  the  plaintiff,  where* 
upon  the  plaintiff  moved  the  Court  of  Queen's  Bench  for  a  criminal  infoima* 
tion  agsiinst  him.  l*he  affidavit,  upon  which  the  information  was  moved, 
set  out  the  military  services,  &c.,  of  the  plaintiff  as  colonel  in  the  British 
army  and  K.  C.  B. ;  and,  among  other  matters,  it  stated  that  the  defendant 
had  been  dismissed  from  the  Bntish  service  by  sentence  of  a  court-martial, 
under  circumstances  which  would  in  the  opinion  of  officers  and  gentlemen 
disentitle  him  to  attention  in  regard  to  any  appeal,  which  he  designated  an 
appeal  of  honour.  The  defendant's  affidavit,  to  show  cause  against  the 
rule,  set  out  circumstances  explanatory  of  his  dismissal  from  the  British  ser* 
vice ;  and  then  went  on  to  say,  that  ^^  it  ill  became  the  said  Sir  J.  M.  Doyle 
to  make  any  allusion  to  the  said  court-martial,  for  that  the  said  Sir  J.  Af  • 
Doyle  himself  was,  on  or  about  the  1st  of  May,  1834,  ignominiously  dis- 
missed the  service  *of  his  imperial  majesty,  Don  Pedro,  upon  die  r^^ia 
complaint  of  his  fellow-officers,  who  refused  to  sit  down  at  the  same  ^ 
table  with  him,  in  consequence  of  his  having  submitted  to  severe  personal . 
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chasdaement  at  the  hands  of  General  Bacon,  on  aeveral  occasions  without 
mentins  the  same."    Upon  this  libel  the  action  was  bioueht 

Kncmes  and  JMftier,  for  the  defendant,  submitted  that  the  plaiotiff  must 
be  called ;  because  the.  libellous  matter  arose  in  the  course  of  a  judicial  pro* 
ceeding,  and  could  not  be  the  ground  of  an  action,  however  false  the  ass^ 
lions  of  the  libel  miefat  be  in  fact ;  according  to  the  doctrine  in  Asiky^ 
Baari.^  y.  Younge^  2  Sarr.  807,  Nor  was  the  hbel  in  any  way  irrelevant  to 
the  affidavit  of  the  plaintiff,  which  it  proposed  to  answer ;  for  all  that  the 

Elaintiff  ou^t  to  have  done,  in  applying  for  the  criminal  inifbrmation,  should 
ave  been  to  set  out  to  the  couit  the  letter  containing  the  challen^ ;  but  he 
goes  further,  and  states  voluntarily,  that  the  defendant  is  not  entitled  to  the 
satis&ction  of  a  gentleman.  This  latter  assertion  was  wholly  irrelevant,  and 
it  was  right  for  me  defendant  to  set  out  all  the  circumstances  in  explanation 
of  his  conduct.  What  he  says,  therefore,  clearly  arises  out  of  the  affidavit 
of  the  plaintiff;  and  the  defendant's  affidavit  in  answer,  &r  from  being 
irrelevant,  was  effectual  to  its  end,  so  as  that  the  court  discharged  the  rule 
for  a  criminal  information.  The  defendant  was  therefore  justifi^  in  maldng 
that  affidavit,  because  it  was  made  in  the  course  of  a  judicial  proceeding. 
It  will  be  ur^ed  that  this  libel  was  malicious,  as  set  out.  in  the  declaration.  * 
At  any  rate,  it  is  not  alleged  to  have  been  without  reasonable  and  probable 
cause,  as  sugzested  by  Houroyd,  J.,  in  FUrd  v.  Pike.  Is  it  collateral  and 
irrelevant  ?  ^he  Court  of  Queen's  Bench  is  asked  to  exercise  their  extra* 
ordinary  jurisdiction ;  and  to  further  this  end,  there  is  a  series  of  facts  set 
9  4(201  ^^^  which  calls  for  an  answer :  *amone  other  things,  the  titles  and 
•'  honours  of  Sir  J.  M.  Doyle.  This  might  be  considered  to  stren^en 
his  credit,  and  to  weaken  that  of  the  party  against  whom  the  information  is 
moved :  he  disparagf's  his  conduct,  too,  andsavs,  that  he  is  not  a  gende- 
man.  If  these  things  be  not  answered,  it  would  give  an  unfair  advantage 
to  the  plaintiff.  The  affidavit,  in  answer,  therefore  goes  on  to  say  that  Sr 
J.  M.  Doyle  was  in  the  same  predicament  as  the  defendant.  In  fact,  the 
assumed  Ubel  is  pertinent  and  relevant  as  affecting  the  credit  of  each  of  the 
parties,  according  to  the  ruling  in  Troiman  v.  Dunny  4  Campbell,  21I.(a) 

Sir  T.  Wilde  and  Talfourd^  Seijts.,  and  £.  JamtBy  contrii. — ^It  cannot  oe 
said  that  the  rule  was  discharged,  for  the  reason  that  the  libellous  matter 
here  was  an  answer  to  the  assertions  of  the  plaintiff.  The  rule  was  dis- 
charged because  the  plaintiff  showed  in  his  affidavit  that  the  defendant,  not 
being  a  gentleman,  nor  entitled  to  satisfaction  at  the  hand  of  any  gentleman, 
the  court  was  safe  in  not  interfering,  for  there  would  be  no  breach  of  the 
peace.  The  court  interferes  only  to  prevent  a  duel;  not  where  they  see 
that  no  duel  will  take  place.  The  discharge  of  the  rule,  therefore,  raises 
no  presumption  as  to  the  pertinency  of  the  defendant's  affidavit.  Neither  is 
it  law,  that  what  is  false  may  be  stated  in  a  judicial  proceeding,  or  that 
counsel  in  the  conduct  of  a  cause  may  make  any  assertions  they  please. 
Counsel  may  not  state  what  is  irrelevant,  as  was  said  by  Holroyd,  J.,  in 
Hodgson  V.  Scarlett  J  1  B.  &  Aid.  246.(&}    Applying  the  doctrine  there  hid 

(«)  Where  A.  having  sammoned  B.,  his  master,  before  a  court  of  conscience  for  wages, 
and  B.  when  there  otters  words  imputing  felony  to  A.  If  this  chance  be  necessary  to 
B.'s  defence,  no  action  can  be  maintained  against  him  by  A.  for  defamation ;  aliter,  it 
the  words  be  spoken  malicioosly.  though  addressed  to.  the  court. 

(6)  Per  Holroyd,  J^^"  No  action  is  maintainable  against  the  party,  nor,  eonseqaently, 
•gainst  the  counsel,  who  is  in  a  similar  situation,  for  words  spoken  in  a  court  of  justice* 
IT  they  be  fair  comments  upon  the  evidence,  and  be  relevant  to  the  matter  in  issue,  then* 
voless  express  malice  be  shown,  the  occasion  justifies  them.  If,  however,  it  be  proved 
that  they  were  not  spoken  boot  flde«  or  if  express  malict  be  sbowp,  then  thev  may.  be 
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down  to  the  present  case,  where  it  shall  appear  that  the  libellous  matter  is 

>  irrelevant,  an  action  will  lie  for  it    It  is  irrelevant,  because,  even  if  atlthat 
IS  said  respecting  the  plaintiff  having  been  *(U8niis8ed  from  the  Spa-   r*^* 
ni;di  service  were  true,  the  plaintiff  u  still  entitled  to  be  protected  I- 
by  the  court  from  this  challenge.    The  object  of  die  affidavit  therefore  being 
to  prevent  the  rule  from  being  made  absolute,  the  libellous  matter  is  sucE 

^  as  could  not  affect  the  judgment  of  the  court  one  way  or  the  other.    Accord 
ing  to  the  ruling  of  Lord  Mansfield  in  Astley^  Bart,^  v.  Younger  2  Burr 

,  810,  so  here ;  Is  this  libel  any  Uiing  but  a  collateral  recrimination  ? 

CoL'ncAN,  J. — ^I  must  decide  for  the  defendant  on  the  first  plea.    T  can 
not  see  that  this,  which  is  called  a  libel,  is  so  irrelevant  to  the  matter  in  the 
plaintiff's  aflMavit  as  is  urged.     This  is  an  application  to  the  Court  ot 
Queen's  Bench  for  its  extraordinary  jurisdiction,  to  grant  a  criminal  infoima 

.  lion  against  the  defendant.    The. defendant  in  such  case  is  not  to  have  his 

.  hands  tied ;  and  he  is  justified  in  ^ving  the  best  reasons  he  can  ivhy  the 
court  should  refuse  Ihe  rule.  He  might  Uiink  that  the  setting  forth  of  these 
things,  respecting  the  plaintiff's  past  conduct,  would  disincline  the  court  to 

.  entertain  the  rule.    Had  the  matter  been  said  on  another  occasion,  no  doubt 

.  it  would  have  been  highly  libellous. 

Nonsuit. 

aetionable;  at  least,  our  jndirment  in  the  present  case  does  not  decide  that  they  would 
not  be  so  **    See  the  case  of  AendO&m  t.  maUby,  ante,  p.  40S. 


•SiUings  ai  WestminMier  after  Trimty  Tarmj  1842.  [*42S 

BEFORE  MB.  JUSTICE  ERSKINE. 


STEEDMAN  v.  ROSE. 

On  a  replication  to  a  plea  of  infaney  that  the  articles  supplied  were  necessaries,  the 
question  is  not  only  whether  the  articles  were  of  a  kind  that  would  be  necessary  to  a 
person  in  the  station  of  the  defendant,  but  also  whether  the  defendant  had  a  sufficient 
supply  of  those  articles  at  the  time  of  the  sale  by  the  plaintiflT,  for,  if  he  had,  the  goods 
supplied  by  the  plaintiff  were  not  necessaries,  and  the  plaintiff  cannot  recover  for  them ; 
and  if  a  party  supply  goods  to  one  under  age  without  ascertaining  whether  such  per* 
son  be  already  fully  supplied  with  such  articles,  he  does  so  at  the  risk  of  their  being 
proved  to  be  not  necessary  at  the  time  of  the  supply,  by  reason  of  the  person  being 
already  fully  supplied  with  such  articles,  and  of  thereby  failing  in  an  action  for  th« 
recovery  of  their  price. 

Assumpsit  by  the  plaintiflT,  as  payee,  against  the  defendant  as  drawer  of  a 
foreign  bill  of  exchange.  Second  count,  for  goods  sold  and  delivered. 
Third  count,  on  an  account  stated. 

Plea,  to  the  whole  declaration,  infancy. 

Replication,  as  to  the  goods  sold  and  delivered,  that  they  were  necessaries, 
and,  as  to  the  residue,  a  denial  of  the  infancy. 

This  action  was  brought  to  recover  the  sum  of  60/.  for  clothes,  gloves^ 
luid  other  similar  articles,  supplied  to  the  defendant,  in  the  years  1832  and 

•  1833,  when  he  was  an  officer  on  board  H.  M.  ship  Pelorus,  and  it  was 
proved  that  the  defendant  was  the  son  of  Sir  GSeorge  Rose,  bart.,  M.  P.  for 

•  Uhristchurch. 

For  tlie  defendant,  witnesses  were  called  who  proved  that  when  he  joined 

the  Pelorus,  in  the  early  part  of  1832,  as  master's  mate,  he  was  suppked  bv 

<  his  father  with  an  outfit  sufficient  for  three  years,  consisting  of  fifly-two  pair 
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of  trousers,  dress  unifbnnSy  aad  odier  things  suitable  to  his  station,  and  that 
lie  WBS  bom  in  the  year  1814,  and  consequently  was  between  eighteen  and 
nineteen  years  of  a^  when  the  gpods  were  supplied.  It  was  sdso  pmyed 
that  the  defendant  visited  the  governor,  Sir  Lowiy  Cole,  when  at  the  Cape 
of  Good  Hope,  and  attended  yarious  balls  and  other  parties  at  the  Grovem- 
ment  House  there* 

*4231    ^^^^^^^S  ^  aiticles  supplied  were  dres^-coats  and  other  articles  of 
•I   dress,  and  a  green  veil,  which  was  said  to  be  used  at  the  Cape  to 
protect  the  eyes  from  the  dust. 

£rsxine,  J. — There  can  be  no  reasonable  doubt  of  the  infancy  of  the 
defendant  when  these  goods  were  supplied.    The  m'un  question  is,  whether 
(hey  were  necessaries  or  not*     Now  to  determine  that  question  it  is  certainly 
important  to  advert  to  the  connections  and  station  in  life  of  the  defendant 
He  is  proved  to  be  the  son  of  Sir  Geoige  Rose,  a  gentleman  of  e;reat  distinc* 
tion,  and  that  he  filled  the  situation  of  an  officer  on  board  one  of  her  majesty's 
ahips,  the  Pelorus,  and  consequendy  the  articles  supplied,  which  consisted 
of  dress-coats  and  other  articles  of  dress,  do  not  appear  to  be  unsuitable  to 
die  defendant's  station  in  life.    But  that  is  not  the  only  consideration  in 
determining  the  Question  whether  these  articles  were  necessaries  or  not,  for  if  it 
appears  that  the  clefendant  was  furnished  with  an  abundant  supply  of  such  arti- 
cles of  dress  as  were  suitable  to  his  station  at  the  time  when  these  goods  were 
supplied,  they  could  not  be  necessaries  at  tliat  time.  Now  it  is  proved  that  in 
the  early  part  of  1832,  when  the  defendant  joined  the  Pelorus,  he  had  an 
abundant  outfit,  sufficient  to  have  lasted  for  three  years ;  and  it  does  not 
■eem  that  any  casualty  occurred  on  board  the  ship  to  render  a  further  supply 
necessary  upon  the  defendant's  arrival  at  the  Cape.    There  aro  some  articles, 
such  as  gloves,  the  green  veil,  some  repairs,  and  cold  \iipe  supplied  in  the 
.course  of  them,  which,  at  any  rate,  must  be  considered  necessaries,  and  for 
these  I  think  die  plaintiff  b  entided  to  a  verdict    As  to  the  other  things, 
the  plaintiff  might  have  known,  if  he  had  inquired  of  the  captain  of  the  ship, 
that  the  defendant  was  fully  supplied  with  them.    He  certainly  was  not 
*4241   ^^^^^  ^  make  such  mqutnes ;  but  not  having  done  so,  he  takes  the 
-■   ^chance  6{  their  being  proved  not  to  be  necessaries  at  that  time. 

Verdict  for  plaintiff—Damages  50/.(aj 

(«)  8ee  the  cafiea  of  Cook  v.  Deaton,  3  C.  &  P.  1 14,  (U  E.  C.  L.  R.  S32;)  Story  v,  Pmu 
4  C.  iL  P.  636,  (19  E.  C.  L.  R.  606;)  Punkart  v,  Jnnertfeim,  6C.StF,  600,  (25  E.  C.  L 
S.  600,)  and  CharUn  v.  BayiUmh  7  C.  4c  P.  63,  (83  E.  C.  L.  R.  483.) 


SiUings  in  Mddle$ex  after  TrmUy  Tmn^  1842. 

BEFORE   lOU  JUSTICE    ERSKIKE. 


PETTTIT  V.  MITCHELL. 

Id  the  sale  of  certain  lotA  of  goods  hy  auction,  the  conditions  of  sale  prefixed  to  the  aii6# 
tioneer's  catalofnic  were,  among  others,  that  the  goods  were  to  t)e  paid  for  befort 
deliirery,  and  to  be  cleared  off  the  premises  by  a  certain  day :— Hf/</,  in  the  absence  of 
•vidence  of  a  specific  stipalaiion  to  that  effect,  that  the  law  woold  not  imply  a  custom 
that  the  purchaser  should  inspect  and  measure  the  goods  knocked  down  to  him  befbrt 
lie  p»id  for  them  s  and  that  the  words  of  the  catalogue,  <*  before  delivery,*'  meant  before 
4elivery  for  any  purpote^  whether  to  measure  or  to  clear  away.  Seew,  where  the  goods 
Ale  bought  by  sample,  in  which  cane  the  purchaser  baa  a  right  before  payment  to  iSf 
Ikat  the  bulk  eorrespoiMlla  with  tbs  sample. 
.  TOL.  ZLI.  30  ^  ^' 
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This  was  an  acdon  to  recorer  damages  for  the  loss  sustained  by  the 
sale  of  certain  ardcleS|  which  the  defendant  had  purchased  on  the  3d  and 
4di  of  June,  1841,  at  an  auction  conducted  by  the  plaintiflT,  and  whidi 
articles,  according  to  the  conditions  of  sale,  the  defendant  was  to  have  re- 
moved on  the  5th  of  June,  1841.  He  had  not  done  so ;  and  they  had  been 
resold,  in  pursuance  of  the  conditions  mentioned,  and  upon  that  resale 
there  was  a  loss  to  the  amount  of  the  dami^[es  sought  to  be  recovered. 

The  catalogue  of  sale,  which  was  set  out  in  the  declaration,  had,  among 
others,  the  following  condition  and  notification ; — 

4th. — ^^  The  lots  must  be  taken  away,  with  all  faults,  imperfections,  or 
errors  of  description,  at  the  purchaser's  ^expense,  on  Saturday,  the   r»405 
6th  inst.,  after  the  sale ;  and  the  remainder  of  the  purchase-money  to  ■- 
be  paid  before  the  delivery." 

^'  Upon  failure  of  complying  with  any  of  the  above  conditions,  the  deposit- 
money  shall  be  forfeited ;  the  lots  uncleared  within  the  time  aforesaid  shaQ 
be  resold  by  public  or  private  sale ;  and  the  deficiency,  if  any,  by  such  second 
sale,  together  with  all  charges  attending  the  same,  shiall  be  made  good  by  the 
defaulter  or  de&ulters  at  this  present  ^e." 

At  the  head  of  the  catalogue  was  the  following  announcement : — 

^^  Mr.  Pettitt  begs  to  announce  that  the  stock  comprised  in  this  catalogue 
has  been  measured  to  the  yard's  end,  and  will  be  delivered  with  all  faults 
and  errors  of  description.  All  the  small  remnants  must  be  cleared  at  the 
measure  stated  in  the  catalogue." 

The  third  and  fourth  pleas  were  to  the  eflect  that  the  goods  were  sold 
under  other  conditions  besides  those  mentioned  above,  namely,  that  the  pur- 
chaser should  be  allowed  to  inspect  and  measure  the  lots  purchased  before 
he  should  pay  for  them  or  take  them  away. 

The  goods  purchased,  which  consisted  of  several  lots  of  woollen  and  linen 
drapery,  were  left  in  the  auctioneer's  warehouse  till  Saturday,  the  5th  of  June. 
On  that  day  the  defendant  called  for  them,  but  wished  to  measure  them 
previously  to  paying  their  price :  the  auctioneer's  clerk  refused  to  allow  him 
to  do  so,  and  referred  him  to  the  conditions  of  sale.  A  disagreement  arose 
thereupon,  and  the  goods  were  left  in  the  warehouse,  and  afterwards  resold* 
Much  evidence  was  given  of  the  custom  among  auctioneers  in  cases  of  this 
sort,  and  of  purchasers  being  allowed  to  measure  the  goods  before  taking 
them  away ;  and  for  the  defendant  it  was  contended  that  although  the  pur- 
chase was  on  the  conditions  mentioned  in  the  plaintiff's  catalogue,  yet  there 
were  other  conditions,  those,  namely,  set  out  in  the  third  and  fourth  pleas, 
which  were  implied  by  law,  or  proved,  as  now,  by  the  custom  of  the  trade, 
and  according  *to  which  he  was  justified  in  leaving  the  goods,  when  r^Aoa 
the  auctioneer  refused  to  let  him  measure  them  before  me  payment.    ^  ^^ 

Erskine,  J.,  (in  summing  up,)  said,  as  to  the  third  and  fourth  pleas,  it 
was  very  clear,  that,  by  the  contract  of  the  parties,  only  the  small  remnants 
should  be  absolutely  taken  at  the  measurement  in  the  catalogue ;  and,  there* 
fore,  that  other  gobas  were  to  be  subject  to  examination  and  measurement  by 
the  purchasers  of  them.  And  it  was  admitted  that  if  there  were  any 
deficiency,  the  sale  should  not  be  vitiated,  but  a  deduction  should  be  made 
to  the  amount  of  the  deficiency.  The  plaintiflT  said  that  the  goods,  according 
to  the  4th  condition,  were  to  be  paid  for  before  they  were  delivered  to  ttie 
purchaser  or  examined  or  measured  by  him  ;  and  the  defendant  insiste<l  that 
thouorh  they  were  to  be  paid  for  before  delivery  or  removal,  yet  that  he  had 
a  rip^ht  before  he  paid  to  examine  the  goods,  and  see  whether  they  corres- 
ponded in  quantity  and  quality  with  those  he  had  bought*    The  defendant 
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not  bound  to  take  any  other  article  than  that  which  he  had  bought.  But 
it  was  for  the  jury  to  say  whether  there  were  evidence  that  the  purchaser 
had  a  right  to  examine  the  different  lots,  and  ascertain  whether  they  had  been 
rightly  described  in  the  quantity  and  quality  before  he  paid  his  money.  Shall 
the  auctioned  hare  the  security  of  tne  money  in  his  hands  before  he  gives 
the  goods  to  the  purchaser  for  inspection ;  or  shall  the  purchaser  have  the 
security  of  the  goods  in  kis  hands  for  inspection  before  he  pays  over  the 
money  to  the  auctioneer?  The  current  of  evidence  was,  that  it  was  most 
convenient  that  the  measurement  should  take  place  after  the  payment.  Biit 
the  jury  must  say  whether  there  were  circumstances  here  showing  that  there 
is  a  custom  which  would  engraft  upon  this  sale  the  condition  contended  for, 
in  the  third  and  fourth  pleas.  [His  lordship  then  went  over  the  evidence, 
and  concluded  as  follows :] —  That  the  questions  for  the  jury  were  on  the 
*4271  ^^^^^  ^^^  ^fourth  issues,  whether  it  was  one  of  the  conditions  of  sale 
^  that  the  purchaser  should  be  allowed  to  inspect,  and  examine,  and 
measure  each  lot  purchased  by  him,  for  the  purpose  of  ascertaining  if  the 
same  were  of  the  proper  quantity,  quality,  and  description,  according  to  the 
contract  of  sale,  before  the  payment  of  the  money?  If  the  jury  found  in  the 
affirmative,  the  verdict  should  be  for  the  defendant;  and,  fiirther,  he  asked 
whether  they  found  any  general  custom  of  trade  to  allow  the  purchaser  so  to 
inspect,  and  examine,  and  measure  the  lots,  where  the  goods  are  to  be  paid 
for  on  or  before  delivery,  and  where  the  purchasers  are  allowed  deductions 
tor  deficient  measure,  and  nothing  is  expressed  in  the  conditions  of  sale  as 
to  the  time  or  place  of  the  measurement  ?(a) 

Verdict  for  the  plaintiff*  for  the  sum  claimed. 

Erskine,  J. — Then  you  find  that  neither  of  the  conditions  set  out  in  the 
third  and  fourth  pleas  were  part  of  the  terms  and  conditions  agreed  on 
between  the  parties? 

The  Foreman. — No.     We  take  the  catalogue. 

*4281  Afterwards,  in  Michaelmas  Term,  1842,  BompaSj  Serjt.,  ^having 
-■  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant,  the  court 
upheld  the  ruling  of  his  lordship ;  and  they  held  that  delivery^  according  to 
the  terms  of  the  catalogue,  was  contradistinguished  firom  *^ clearing  away:'' 
and,  therefore,  "  delivery"  meant  delivery  even  for  the  purpose  of  inspecting 
or  measuring ;  and,  therefore,  that  payment  must  be  before  mch  delivery. 
They  also  distinguished  this  case  from  those  of  Longman  v.  Smithy  1  B.  & 
C.  1,  (8  £.  C.  L.  R.  3,)  (&)  How  v.  Palmer^  3  B.  &  Aid.  321  ,(c)  and  others, 

(o)  For  eases  in  which  certain  acts  amount  to  delivery  and  acceptance,  see  Chaplin 
▼.  Fojfert,  1  East,  192,  and  Elmore  ▼.  Sione,  1  Taunt.  458.  8ed  per  Bay  ley,  J^  (in  Hnwe  ▼• 
Polmer,  3  D.  &  Aid.  324.)  **  In  Elmore  v.  Stone,  the  buyer  directed  expense  to  be  incurred; 
and  the  directinfr  of  that  expense  was  considered  evidence  of  an  acceptance  on  his  part. 
That  case  goes  as  far  as  any  case  ought  to  go,  and  I  think  we  ought  not  to  go  one  step 
oeyoiid  iL    But  I  must  say,  however,  that  I  doubt  the  authority  of  that  decision." 

(6)  The  buyer  of  a  parcel  of  wheat,  by  sample,  has  a  right  to  inspect  the  whole  im 
bulk  at  any  proper  and  convenient  time;  and  if  the  seller  refuse  to  show  it,  the  buver 
nay  rescind  the  contract.  Abbott,  C.  J.,—*"  It  appears  here,  that,  by  the  usage  of  th« 
place,  the  buyer  has  a  right  to  inspect  the  wheat  in  bulk ;  which  is  so  reasonable,  Jial^ 
without  such  usage,  the  law  would  give  him  that  right." 

(r)  The  defendant  at  a  public  market  bought  of  the  plaintiff  19  bushels  of  tares,  eon* 
atituiing  part  of  a  larger  quantity  in  bulk,  to  remain  in  the  vendor's  possession  till  called 
lor;  and  the  vendor  set  the  purchase  apart  for  htm:— ^«/</,  no  acceptance.  And,  per 
Abbott,  C.  J., — **  It  is  clear  that  he  had  a  right  to  make  any  objection  at  the  time  whea 
^  they  were  tendered  to  him  for  acceptance.  If  the  defendant  in  this  case  had  gone  to  ihm 
*  plaintiff's  granary  to  demand  the  tares,' and,  upon  inspection,  had  discovered  that  th^ 
iid  not  correijpond  with  the  sample,  it  ia  impossible  to  say  that  he  might  not  have  madt 
^  obiecttoD." 
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Cited  at  the  bar,  where  the  sale  was  by  sample,  in  which  case  the  puiehaaer 
Jiad  a  right  to  see,  before  payment,  tluit  his  purchase  corre^nded  with  the 
pample*  Whereas  here  was  the  ssde  of  a  parcel  of  goods  of  a  marked  nam* 
ber,  and  for  a  certain  and  ascertained  price ;  goods  which  had  been  measured ; 
and  the  measurement  was  part  of  the  description.  They  said,  too,  that  with 
respect  to  the  law  implying  such  a  custom  as  that  contended  for  by  the 
defendant,  by  reason  of  the  convenience  of  trade,  it  was  more  for  the  con- 
venience of  trade  that  the  auctioneer,  who  was  a  middle-man  and  inde- 
pendent of  both  parties,  and  a  known  man,  should  be  allowed  to  measure 
between  the  buyer  and  seller,  and  be  intrusted  with  the  purchase-money, 
than  that  an  unknown  purchaser  should  be  intrusted  with  the  goods  to 
measure  them  before  paymg  their  price. 


•SUOigt  in  London  in  Trimty  Termy  1842.  [*429 

BEFOSE  MR.  JUSTICE  CRESSWELL. 


SUTHERLAND  v.  M^LAUGHUN. 

The  carriage  of  P.  was  driven  ag:ainst  the  carria^ce  ofM^  whereby  MTs  tfaif^h  was  broken* 
On  the  trinl  of  an  action  of  trespass  by  M.  against  P.  for  this,  8.,  a  sargeon,  was  called 
as  a  witness  of  M.,  who  recovered  600/.  damages  against  P.  8.  afterwards  brought 
an  action  against  M.  for  his  services  as  a  surgeon  fn  attending  M.  after  his  thi^h  was 
broken.  The  counsel  of  8.  proposed  to  go  into  evidence,  to  show  what  8.  stated  as  to 
the  amount  of  his  charge  for  attendance  on  M.  in  giving  his  evidence  on  the  trial  of 
the  action  by  M.  against  P.:— .flSe/d^  that  such  evidence  was  not  admissible. 

Assumpsit. — ^The  declaration  was  for  work  and  labour,  (not  stating  in 
what  capacity,)  with  a  count  upon  an  account  stated.     Plea,  non  assumpsit. 

It  was  opened  by  5/iee,  Serjt.,  for  the  plaintiff,  that  the  plaintiiTwas  a  sur- 
geon, and  that  the  present  action  was  brought  for  a  compensation  for  his 
services  in  attending  the  defendant,  who  had  his  thic^h  dislocated  in  going 
to  Epsom  races,  and  for  which  he  had  recovered  600/.  damages  against 
Mr.  Pryor,  whose  carriage  had  occasioned  the  injury.(a) 

It  was  proved  by  Mr.  Souter  that  he  had  heanl  from  the  defendant  that 
tlie  plaintiflfhad  attended  him,  and  that  the  defendant  had  told  him  that  the 
plaintiff's  bill  was  50/.,  but  that  he  thought  it  a  great  charge.  This  witness 
also  stated,  that  the  defendant  had  told  him  that  he  had  recovered  600/.  in 
the  action  he  had  brought  against  Mr.  Pryor.(i) 

It  was  also  proved  by  Mr.  Child  that  he  was  present  at  the  trial  of  the 
action  brought  by  the  present  defendant  against  Mr.  Pryor,  and  that  on  that 
trial  the  present  plaintiff  was  examined  as  a  witness  on  behalf  of  the  then 
plaintiff,  who  was  tlie  present  defendant. 

*  Peters  lorf^  for  the  plaintiff,  proposed  to  ask  Mr.  Child  what  the   r*^^ 
present  plaintiff  said,  on  giving  his  evidence  upon  that  trial,  as  to   1- 
,  the  amount  of  his  charges  for  attendance  on  the  present  defendant  in  n^^pect 
of  the  dislocation  of  his  (high. 

Gts^he^  S^rjt.,  for  the  defendant. — I  submit  that  what  the  present  plain* 
'  tiff  said  on  that  trial  is  not  receivable  in  evirlence  on  the  present  trial.     A 
party  is  not  bound  by  every  thing  that  every  one  whom  he  calls  as  a  witness 
may  choose  to  say  on  a  trial. 


i«)  See  the  cane  of  M^La»ghlin  v.  Pryor,  ante,  p.  8.^4. 


[h]  An  to  the  production  of  the  nisi  prius  record  to  let  in  evidence  of  what  occnrred 

8a  a  former  Irial,  see  the  case  of  Doe  d.  IMn/d  v,  Pat»inghamt  2  C.  db  P.  440,  (13  E.  0.  U 
LI09.) 
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Sketj  Serjt-— As  the  present  plaiBtiff  was  called  as  a  wkness  hj  the  piCh 
sent  defendai^  it  must  be  taken  that  what  beaaid  cm  that  trial  was  said  with 
the  knowledge  of  the  latter;  and  it  is  not  simplj  that  the  present  plaintiff 
was  called  as  a  witness  by  the  present  defendant,  but  the  present  defendant 
obtained  the  benefit  of  what  the  present  plaintiff  then  stated  by  the  verdiet 
that  was  obtained  against  Mr.  Pryor,  and«  further,  it  cannot  be  supposed  that 
tte  present  defendant  called  a  witness  to  say  what  was  untrue. 

Gaadeej  Serjt — ^The  argument  on  the  other  side  is  feUacioiis.  It  is 
argued  that  this  eyidence  is  admissible,  because  the  present  defendant  called 
the  present  plaintiff  as  a  witness  on  the  former  trial,  and  therefore  is  bound 
by  sdl  he  said  in  giving  evidence  when  so  called ;  but  it  should  be  observed, 
that  when  a  party  calls  a  witness  he  not  only  cannot  tell  what  that  witness 
will  say,  but  he  would  not  be  allowed  to  discredit  the  evidence  of  that  wit- 
ness, even  if  the  evidence  was  the  very  contrary  of  all  that  he  expected. 

Cresswell,  J. — ^I  think  that  a  party  cannot  make  evidence  for  himself 
by  what  he  says  in  another  cause.    I  thmk  I  ought  not  to  receive  the 
evidence. 
•A^y\       *The  evidence  was  rejected. 

-'  Verdict  for  the  plaintiff,  damages  36/.(a) 

(•}  8«e  the  eases  of  Arttertiy  v.  LamrmcMf  aiile»  p.  377,  aod  Xftt/c  v.  Oldaktr^  ante,  p.  STO^ 


COURT  OF  EXCHEQUER. 


iSttings  «n  London  afler  Michadmas  lerm^  1841. 

BEFOBE  LOBO  ABINOEB,  C.  B. 


CATHERWOOD  ».  CASLON. 

lb  an  action  for  crim.  con.,  the  marria^  was  proved  to  have  been  soTemnized  at  the  offie 
of  the  British  consokite  at  Beyrout,  hat  there  was  some  doubt  whether  it  had  bees 
solemnized  strictly  according  to  the  rites  of  the  Chnreh  of  England:  it  was  not  solem 
Dized  according  to  the  custom  of  the  conntry  in  which  it  took  place.    The  parties  lived 
as  hasband  and  wife  for  two  years  afterwards: — Htldj  that,  for  the  purpose  of  the  jnry's 
verdict,  this  mnst  be  considered  a  marriage  in  fact. 

The  writ  in  an  action  for  crim.  con.  was  dated  11th  December,  1840;  there  had  been 
suspicious  circumstances  touching  the  conduct  of  the  plaintifTs  wife  and  of  the  defendi* 
ant  before  that  time,  and  they  had  both  left  this  conntry  about  June,  1840.  It  was  not 
shown  that  they  had  left  this  country  together.  In  August,  1841,  the  parties  lived  in 
open  adultery  in  England.  The  judge  directed  the  jury  that  they  mnst  dismiss  from 
their  minds  every  thinft  which  might  have  occurred  after  the  date  of  the  writ,  i.  e.  in 
and  after  August.  1841,  and  they  must  infer  the  adultery,  or  repudiate  it,  by  what 
had  happened  before  11th  December,  1840. 

Action  for  criminal  cbnrenation  with  the  plaintiff's  wife. — The  writ  bore 
date  llt&  December,  1840.  Pleas,  not  guilty ;  and  that  the  said  Gertrude 
Catherwood  was  not  at  the  time,  &c.,  the  wife  of  the  plaintiff  in  manner  and 
form,  &c. 

•4321  '^^  plaintiff  had  been  married  to  his  wife  at  the  office  of  *tbB 
■I  British  consulate  at  Bciyrout  in  Syria,  in  March,  1834,  by  a  mission- 
ary clergyman  of  the  United  States,  one,  attached  to  what  in  those  states  was 
known  as  the  Episcopalian  sect, — the  Church  of  England  in  this  country, — 
and  the  marriage  was  celebrated  according  to  the  forms  of  the  Church  of 
England. 

The  plaintiff  and  his  wife  went  to  America  m  1836,  and  she  returned  to 
England  with  her  children  in  September,  1839.  An  intimacy  arose  between 
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Ifae  plaintiff's  'wife  and  the  defeidant ;  and  it  was  in  evidence,  that,  on  a 
particular  occasion  in  June,  1840,  the  plaintiff's  wife  dined  with  the  defend- 
ant  and  his  father  at  the  father's  residence ;  that  in  the  evening  the  plaintiff's 
wife  and  the  defendant  went  out  together;  that  the  defendant  came  back 
about  ten  o'clock  alone ;  that  the  plaintiff's  wife  came  back  also  about  two 
hours  aflerwards  much  agitated,  and  remained  in  the  house  all  night.  Im- 
mediately after  this  occurrence,  both  the  defendant  and  the  plaintiff's  wife 
disappeared  from  England,  and  were  never  heard  of  in  this  country  again 
till  August,  1841,  when  thev  were  seen  walking  together  in  London,  and 
occupied  the  same  room  in  the  defendant's  father's  house. 

Thesiger,  to  the  jury. — ^The  writ  is  dated  11th  December,  1840,  and  the 
plaintiff  must  make  out  that  the  adultery  was  committed  before  that  time^ 
The  evidence  is,  that  on  one  occasion  the  plaintiff's  wife  slept  at  the  house 
of  the  defendant's  father,  in  June,  1840,  and  that  shortly  after  that  time  both 
the  plaintiff's  wife  and  the  defendant  disappeared  from  the  country.  This 
is  no  evidence  that  they  eloped  together,  nor  that  they  lived  together.  The 
fitct  of  tl\^ir  being  seen  together  again,  and  living  together  in  August,  1841, 
cannot  be  considered,  for  that  was  after  the  issuing  of  the  writ.  The  plain- 
tiff is  bound  to  make  out  that  the  circumstances  which  happened  pre 
vious  to  December,  1840,  are  inconsistent  with  any  other  supposition  than 
that  of  the  adulterous  intercourse  of  the  parties. 

*Lord  Abinger,  C.  B.,  (in  summing  up.) — ^There  are  two  ques-  r^^oo 
tions  here.  First,  whether  this  lady  was  really  the  plaintiff's  wife.  ^ 
There  may  be  a  doubt  whether  the  marriage  were  solemnized  according  to 
the  rites  of  the  Church  of  England,  and  whether  the  person  officiating  were 
a  clergyman  of  that  church ;  or  whether,  on  the  other  hand,  the  marriage 
were  lawful  according  to  the  laws  of  the  country  in  which  it  took  place.  In 
the  absence  of  all  these  various  conditions,  there  was,  perhaps,  no  valid  mar- 
riage ;  yet,  for  the  purpose  of  your  verdict,  the  marriage  must  be  considered 
as  proved  in  fact.  The  next  question  is,  as  to  the  aaultery,  whether  it  has 
been  proved  to  have  occurred  previously  to  the  11th  December,  1840?  The 
circumstances  which  have  been  detailed  as  to  the  plaintiff's  wife  going  out 
with  the  defendant  at  the  defendant's  father's  house,  may  be  looked  at  bv 
you  in  connection  with  the  subsequent  disappearance  of  the  two,  (thou^ 
there  is  not  any  evidence  that  they  eloped  together ;)  but  when  they  came 
back  in  August,  1841,  and  lived  together,  the  action  had  been  already 
brought.  What  occurred  after  11th  December,  1840,  cannot  matter,  and 
you  would  dismiss  it  fix>m  your  minds. 

Verdict— Guilty.    Damages,  200/. 


Afterwards  the  court  was  moved,  on  the  ^und  that  the  marria^  wan 
invalid ;  but  their  lordships  suspended  their  judgment  on  that  point  till  the 
eases  of  Q.  v.  Carroll  ana  Q.  v.  MiUis  should  be  decided,  which  were  at 
that  time  under  the  consideration  of  the  House  of  Lords. 


4S4] 
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BEFORE  SARON  PARKE. 


YARDLEY  and  Another  v.  ARNOLD  the  Younger,  Executor  of 

ARNOLD  the  Elder. 

A  pel  SOD  who  is  saed  as  an  executor,  and  who  pleads  plene  administravit,  only  admits 
thereby  that  be  is  executor  de  son  tort;  and  an  executor  de  son  tort  is  not  liable  to  the 
amount  of  all  the  property  of  the  testator  that  would  pass  by  a  will,  but  only  for  the 
amount  of  assets  that  come  to  his  hands. 

A.  was  sued  as  executor  of  his  father,  and  pleaded  plene  administravit.  It  appeared  that 
the  father  leA  no  will,  and  was  the  owner  of  a  leasehold  house,  and  thai  A.,  after  bis 
father's  death,  had  received  some  small  sums  which  had  been  due  to  his  father,  and 
had  paid  the  expenses  of  his  father's  funeral : — Held,  that  A.  was  not  liable  for  the 
value  of  the  leasehold  house,  and  was  only  liable  to  the  extent  of  the  sums  he  had 
actually  received,  against  which  he  had  a  right  to  deduct  reasonable  funeral  ex* 
penses. 

The  usual  allowance  for  funeral  expenses  to  be  paid  from  an  insolvent  estate,  is  tOL 

In  an  action  against  a  person  sued  as  executor  of  A.,  in  which  plene  administravit  is 
pleaded,  and  in  which  no  evidence  has  been  given  as  to  how  A.  has  dispo.-fed  of  his 
property,  or  even  that  he  leA  any  will,  the  widow  of  A.  is  not  a  competent  witness 
for  the  defendant:  and  this  is  not  a  case  in  which  the  witness  can  be  rendered 
competent  by  endorsing  her  name  on  the  record  under  the  stat.  3  db  4  Will.  4,  c  43, 
ss.  26,  27. 

If  a  witness  is  sworn  in  chief,  but  has  not  been  asked  any  question  in  his  examination  in 
chief,  it  is  not  too  late  to  take  an  objection  to  his  competency,  on  the  ground  of 
interest,  and  such  an  objection  is  not  confined  to  examinations  on  the  voir  dire. 

A.,  being  sued  as  executor  de  son  tort  of  his  father,  claimed  certain  goods  under  a  deed 
of  assignment  from  his  father  to  himself,  the  consideration  whereof  was  stated  in  the 
deed  to  be  a  debt  due  from  his  father  to  him ;  and  to  prove  that  the  deed  was  not 
fraudulent,  it  was  proposed  by  A.'s  counsel  to  go  into  evidence  to  show  that  A.'s  father 
really  owed  A.  money  :—HHd,  that,  for  this  purpose,  what  A.'s  father  said  to  A.  or  in 
A.'s  presence,  as  to  his  owing  A.  money,  was  receivable  in  evidence,  as  it  was 
proof  of  an  account  stated  between  them,  but  that  what  A.'s  father  said  on  the  sub- 
ject, in  the  absence  of  A.,  was  not  receivable  in  evidence,  as  that  would  be  merely  an 
admission  by  A.*s  father  under  whom  A.  claimed,  but  under  whom  the  plaintiff  did 
not  claim. 

Debt  against  the  defendant,  as  executor  of  his  father,  for  five  quarters^ 
rent  of  premises  demised  by  the  plaintiffs  to  the  defendant's  father. 

Pleas — first,  except  as  to  the  sum  of  21.  I9s,  6d,j  plene  administravit ; 
second,  as  to  the  sum  of  11/.,  payment  of  it  by  the  defendant's  father  in  his 
lifetime ;  third,  as  to  the  sum  of  21.  19s.  6<f.,  payment  of  it  into  court. 

Replication  to  the  first  plea,  that  the  defeiiclant  had  not  fully  adminis* 
tered  ;  to  the  second,  a  denial  of  the  payment  of  11/. ;  and  to  the  third,  an 
acceptance  of  the  sum  of  21.  19f.  6^.,  in  satisfaction  of  so  much  of  the 
plaintiffs'  demand. 

*4351  *^^  appeared  that  Mr.  Arnold,  sen.,  who  died  on  the  31st  of  Octo* 
-■  ber,  1841,  was  the  lessee  of  the  house  No.  3  High  street,  St.  Giles's, 
which  he  held  of  the  plaintiffs,  and  that  he  also  was  the  lessee  of  the  adjoin- 
ing house.  No.  2,  which  he  did  not  hold  of  the  plaintiffs,  and  in  which  he 
resided  and  carried  on  the  business  of  a  plane-maker. 

It  was  proved,  that  after  the  death  or  his  fistther  the  defendant  receivecl 
some  small  sums  from  several  weekly  tenants  of  his  father  who  resided  in 
the  house.  No.  2 ;  but  it  also  appeared  that  the  defendant  had  naid  for  his 
Other's  funeral ;  and  it  was  also  proved,  that  in  the  month  of  November^ 
1841,  Mr.  Shoubridfi;e,  the  plaintiff's  attorney,  called  on  the  defendant,. whp 
ftatod  to  him  that  his  father,  Mr.  Arnold,  sen.,  had  owed  him  (the  de» 
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fendant)  upwards  of  600/.,  and  had  assigned  all  his  stock  to  him,  which  wa^ 
worth  about  400/. ;  and  that  his  ftther  had  no  other  property^  and  died  quite 
insolvent 

It  was  opened  by  H.  V.  Richards j  for  the  defendant, — ^That  the  defendant 
had  assisted  his  father  in  his  business  for  several  years,  and  had  also  lent 
his  fiither  money,  and  that  the  fiitber,  being  unable  to  pay  what  was  doe  to 
the  son,  had  executed  an  assignment,  whmby  he  conveyed  his  goods,  and 
also  the  lease  of  the  house,  No.  3  High  street,  to  his  son.  He  proposed  to 
put  in  the  assignment,  and  also  to  prove  the  consideration  for  it,  by  going 
into  evidence  to  show  that  the  father  was  really  indebted  to  the  son,  aot 
only  for  services  but  for  money  lent  also. 

For  the  defence  Mr.  Greg^  was  called :  and  it  was  proposed  to  ask  him 
what  he  had  heaid  Mr.  Anioid,  sen.,  say,  as  to  whether  he  owed  money  to 
his  son,  the  defendant. 

Parke,  B. — What  the  father  said  to  the  witness  in  the  absence  of  the  son 
is  not  evidence ;  but  what  the  father  said  to  the  son,  or  in  the  presence  of 
the  son,  would  be  so,  as  it  would  be  evidence  of  an  account  stated  between 
them,  *and  so  constitute  a  debt,  in  like  manner  as  giving  a  bond  or  [-•^^ 
a  bill  of  exchange.  ^ 

Fortescue. — Does  not  your  lordship  think  that  what  the  father  ssdd  in  the 
absence  of  the  defendant  is  an  admission  of  a  debt  by  the  father? 

Parke,  B. — ^It  is  an  admission  by  the  person  under  whom  you  claim,  but 
not  under  whom  the  plaintiffs  claim. 

The  question  was  restricted  to  statements  of  the  defendant's  father,  made 
to  the  defendant  or  in  his  presence. 

An  assignment,  which  was  by  deed  dated  September  16,  1841,  and  exe- 
cuted by  Mr.  Arnold,  sen.,  and  the  defendant,  was  put  in.  It  recited,  that 
John  Arnold  the  elder  was  indebted  to  John  Arnold  the  younger  '^  in  the 
sum  of  490/. ;  200/.,  part  thereof,  being  money  lent  and  advanced  by  the 
said  John  Arnold  the  younger  to  the  said  John  Arnold  the  elder ;  and  the 
residue  of  the  said  sum  of  490/.  being  interest  on  the  said  sum  of  200/.,  at 
the  rate  of  five  per  centum  per  annum,  and  salary  due  and  owing  to  the  said 
John  Arnold  the  younger,  as  foreman  and  manager  of  the  busmess  of  the 
said  John  Arnold  the  elder:"  and  that  John  Arnold  the  elder,  being  unable 
to  pay  or  satisfy  the  same,  had  proposed  **  to  make  an  absolute  assignment 
of  his  stock  in  trade,  household  goods,  wares,  and  merchandise,  (save  and 
except  the  wearing  apparel  and  linen  of  himself  and  his  wife,)  and  the 
lease  of  the  house  No.  2,  in  High  street,  St.  Giles's."  And  the  said  John 
Arnold  the  elder,  by  this  deed,  in  consideration  of  the  sum  of  490/.,  so  due 
and  owing  as  aforesaid,  assigned  his  stock  in  trade,  goods,  merchandise, 
and  eflfects,  and  the  lease  of  the  house  No.  2,  to  John  Arnold  the  younger, 
absolutely,  the  deed  not  containing  any  power  of  redemption. 

Evidence  was  given  of  the  payment  of  a  bill  of  exchange  for  100/.^ 
endorsed  by  the  defendant  to  his  father  in  the  year  1823,  the  amoimt  of 
which  was  proved  to  hare  been  paid  to  the  defendant's  father. 

^rs.  Arnold,  the  widow  of  Mr.  Arnold,  sen.,  was  called  for  the   rm^gf 
defendant ;  she  was  sworn  in  chief,  (and  not  on  the  voir  dire,)  and   *- 
atated,  in  answer  to  a  question,  that  she  was  the  widow  of  Mr.  Arnold,  sm. 
Dundas,  for  plaintiffs,  objected  that  this  witness  was  incompetent,  on  the 
ground  of  interest. 

Parke,  B. — She  comes  to  prevent  the  assets  from  being  charged,  in  tbil 
action,  with  the  amount  of  the  rent ;  and  also  comes  to  prevent  the 
fiom  bemg  charged  with  the  costs  of  iina  action. 
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It.  V.  Kehafdi  apfilfi^d  to  hare  the  name  of  Mm.  Arnold  endoned  on  the 
record,  under  the  stat.  3  &  4  Will.  4,  c.  42,  sects.  26, 27. 

Parke,  B. — ^I  thmk  that  this  is  not  a  case  within  that  statute.  The  yer* 
diet  in  this  case  cdnld  hot  be  eridence  either  for  or  against  her.  She  conies 
to  prevent  a  charge  on  the  property  in  which,  for  ul  that  appears,  she  is 
interested  to  the  extent  of  one-thira  of  the  residue. 

R.  V.  Richards, — The  witness  has  been  sworn  to  give  evidence  in  tbe 
clause,  and  I  submit  that  this  objection  to  her  competency  comes  too  late. 

Dimdas. — It  is  certainly  too  late  to  rely  upon  that  after  the  objection  his 
been  argued. 

Parke,  B.-^I  will  ask  the  odier  barons  whether  this  objection  can  be 
taken  after  the  witness  has  been  sworn  in  chief. 

After  bavins  conferred  with  the  other  learned  barons,  his  lordship  added, 
mASR]  ^' '  ^^'  reject  the  witness,  although  I  '^think  that,  in  some  respects, 
^  it  would  be  a  wise  rule  th^t  the  examination  as  to  the  competency  of 
a  witness  should  be  upon  the  voir  dire,- and  not  afterwards,  and  that  the 
cross-examination  should  go  to  his  credit ;  for  if  a  witness's  evidence  can 
be  rejected  upon  what  is  elicited  in  cross-examination,  the  party  may  take 
the  chance  of  what  the  witness's  evidence  is,  and  then  reject  him  upon 
aomething  that  occais  in  die  cross-examination,  if  he  does  not  like  the  ev|*- 
dence  the  witness  has  given. 

The  witness  was  not  examined.(a^ 

Evidence  was  given  that  11/.  haa  been  paid  by  Mr.  Arnold,  sen.,  in  his 
lifetime ;  and  that  the  burial  fees,  paid  by  the  defendant  for  the  funeral  of 
Mr.  Arnold,  sen.,  were  21.  2$. 

Parke,  B. — The  defendant  has  a  right  to  deduct  reasonable  funeral  ex> 
penses ;  20/.  is  the  sum  allowed  now  on  an  insolvent  estate.  Is  the  defend- 
ant  only  executor  de  son  tort,  by  having  received  some  rents,  or  is  he  really 
the  executor  of  his  father  ? 

Dundee. — On  this  record  he  admits  himself  executor ;  and  I  submit  that 
he  is  liable  for  the  value  of  the  deceased's  leaseholds,  even  if  the  assignmeqt 
could  be  supported. 

Parke,  B. — The  defendant  has  admitted,  on  this  record,  that  he  is  exe- 
cutor, but  that  may  be  only  that  he  is  executor  de  son  tort.  An  executor  de  son 
tort  is  not  liable  to  the  amount  of  all  the  property  of  the  testator  that  would  pass 
by  a  will,  he  is  only  liable  for  the  amount  of  assets  which  came  to  his  hands. 

Mrs.  Gregg,  one  of  the  witnesses  for  the  defence,  (being  recalled  by  the 
^4391  ^^^"^^  baron,)  stated  that  she  was  in  the  ^house  of  Mr.  Arnold,  sen., 
-I  when  he  died,  and  that  search  was  made  for  a  will,  but  none  could 
be  found. 

Parke,  B.,  (in  summbg  up.) — It  now  appears  that  the  defendant  is  an 
executor  of  his  own  wrong,  and  he  is  therefore  only  responsible  for  the  as- 
sets that  he  has  actually  received.  With  respect  to  the  small  sums  received 
by  him  as  rents,  he  appears  to  have  discharged  himself  by  P^ppg  the  fime- 
rsd  expenses,  and  by  the  sum  of  21. 19s.  6d.  paid  into  court.  The  real  ques^ 
tion,  therefore,  is,  whether  (he  testator's  stock  in  trade,  &c.,  which  are  stated 
to  be  worth  400/.,  passed  to  tlie  defendant  under  the  assignment,  or  whether 
that  assignment  is  fraudulent,  and  the  value  of  that  property  is  assets  of  di<fe 
deceased  in  the  hands  of  the  defendant.  If  the  assignment  be  valid,  the  de^ 
fendant  is  entitled  to  a  verdict ;  and  if  the  assignment  is  fraudulent,  the  yw 
diet  should  be  for  the  plaintifls. 

>  (•)  An  to  the  proper  time  for  oMtengmf  jarors,  see  th€  esM  ^f  R,  v.  Frnt  9  C.  A  f[ 
lt7,  (88  E.  C.  L.  R.  70.) 
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Verdict  for  the  plaintifls  on  the  first  issue— and  for  the  defendant  on  the 
second,  as  to  the  payment  of  11/. 

On  a  subsequent  day,  K  V.  Richards  applied  for  a  new  trial,  on  the 
ground  that  Mrs.  Arnold  was  a  competent  witness,  and  that,  even  if  she 
were  not,  the  objection  to  her  competency  was  made  too  late ;  but  the  court 
refused  a  rule.(a) 

,  (a)  Id  moving  for  a  new  trinl  in  this  case,  R.  V.  Richards  cited  the  case  of  JVbwcQ  t. 
Dov.cr,  6  B.  &  Ad.  368,  (27  E.  C.  L.  R.  96,)  in  which  it  was  held,  that  an  unpaid  le^^aue 
is  not  disqualified  hy  interest  from  giving  evidence  for  the  defendant  in  an  action  against 
the  executor  for  a  deht ;  but  Lord  Abinger,  C.  B.,  said,  **  As  to  the  case  of  NowtU  v.  Domet, 
the  opinion  of  the  majority  of  the  judges  of  this  court  is,  that  it  was  a  wrong  decision.'* 
11  Law  J.,  New  Ser.,  Exch.  413. 
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BEFORE  BARON   ALDERSON. 


BROWN  V.  JOHNSON. 

By  a  charterparty,  ** fifteen  days"  were  to  be  allowed  to  the  freighter  of  n  ship,  '■for  dis» 
charging  at  her  destined  port"  The  freighter  oniered  the  ship  to  Hull.  She  was  got 
into  the  Hull  docks  on  the  1st  of  February,  and  was  on  that  day  put  in  the  charge  of 
the  dock  company's  officers,  but  from  the  crowded  state  of  the  docks  she  was  not  j  nt 
in  her  berth,  and  did  not  begin  discharging  till  the  4th: — 

Btid,  that  the  fifteen  days  were  to  be  computed  from  the  1st 

In  such  cases  the  days  count  from  the  time  of  the  vessel's  arriving  in  the  dock,  and  being 
put  in  the  management  of  the  dock  company's  officers. 

tn  reckoning  the  **  fifteen  days,"  the  days  are  to  be  reckoned  consecutively,  and  the  Sun* 
days  not  deducted,  unless  there  be  a  custom  to  that  eflfect;  and  in  the  absence  of  any 
custom,  the  word  *'days,"  and  the  words  ''running  days,"  mean  consecutive  days. 

The  general  rule  of  law  is,  that  days  mean  consecutive  days,  except  Sunday  is  the  first 
or  the  last  day ;  but  in  commercial  cases  it  is  sometimes  otherwise,  because  mercan- 
tile contracts  are  to  be  construed  with  reference  to  mercantile  usage. 

By  a  charterparty  a  ship  was  to  proceed  to  Honduras  and  there  load,  "at  one  of  the 
usual  and  customary  ports  or  places  of  loading,  including  the  rivers  Ulna  and  Dulce,'* 
a  cargo  of  mahogany  and  logwood.  The  freighter  by  letter  directed  the  captain  to 
proceed  to  Belize  in  the  bay  of  Honduras,  and  address  himself  to  Mr.  8.,  "who  will 
furnish  you  with  a  homeward  cargo  of  mahogany  and  logwood,  agreeable  to  charter* 
party.  The  captain  look  the  ship  to  Belize,  where  Mr.  S.  put  a  small  quantity  of  log* 
wood  on  board  and  directed  the  ship  to  go  to  Ulna,  where  about  half  a  cargo  was  pot 
on  board.  Mr.  8.  then  sent  the  ship  to  two  other  places  of  loading  in  Honduras,  at 
which  the  cargo  was  completed ; — Held,  that  it  was  a  question  for  the  jury  whether 
the  ship  was  sent  to  Belize  as  her  port  of  loading;  and  if  she  was,  the  freighter  was 
liable  for  the  extra  expenses  of  her  going  to  all  the  other  places  for  the  residue 
of  her  cargo ;  but  that,  if  Belize  was  not  to  be  considered  her  port  of  loading,  Uloa 
certainly  was,  and  the  freighter  would  at  all  events  be  liable  for  the  extra  expense  of 
her  going  for  cargo  to  other  places  after  Ulna,  as  by  the  charterparty  the  freighter  was 
to  load  at  one  of  the  usual  ports  or  places  of  lading  in  Honduras. 

Assumpsit. — ^The  declaration  stated,  that,  on  the  30th  of  April,  1841,  by 
1  certain  charterparty  then  made,  it  wzs  agreed  by  the  plaintm",  therein  de- 
scribed as  the  owner  of  the  ship  Trinidad,  and  the  defendant,  that  the  ship 
should  proceed  to  Honduras  and  there  load,  '*  at  one  of  the  usual  and  cus^ 
lomary  ports  or  places  of  loadings  including  the  rivers  Ulna  and  Dulse j  a  full 
and  complete  cargo  of  mahogany,  with  logwood  or  log-ends  for  broken 
stowage  only,  and  proceed  to  a  good  and  safe  port  of  discharge  in  the  United 
Kingdom."  '^Twenty-five  running  days  for  every  hundred  tons  of  maho* 
gany  were  to  be  allowed  the  said  merchant^  if  tne  ship  were  not  sooner 
qeqpatchedi  for  loading  the  said  ship  at  Honduras,  and  fifteen  days  for  dis- 
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diarging  at  her  destined  port  in  the  United  IQngdom,  and  thir^  days  on 
demurrage  over  ^nd  above  the  said  loading  days,  at  6/.  per  day."    The 

*4411  ^'^^^^^^  ^^^  "^^^^^  o^  ^^  ^^^^f  ^^^  ^^  *ship  sailed  to  Honduras 
-■  and  arrived  there,  being  consigned  to  one  Joseph  Swasey,  the  agent 
of  the  defendant,  and  at  one  of  the  usual  and  customary  ports  and  places 
there,  to  wit,  Belize,  was  ready  to  load.  Breach,  that  the  defendant  did  not 
nor  would  load  on  board  the  ship  a  full  and  complete  cargo  at  one  of  the 
usual  and  customaiy  ports  and  places  of  loading,  including  the  rivers  Ulna 
and  Dulce,  but,  on  the  contrary,  in  order  to  obtain  such  cargo,  the  plaintiff 
was  forced  and  obliged,  and  the  defendant's  agent  required  him,  to  go  from 
Belize  to  another  port  in  Honduras,  to  wit,  to  Amoa,  and  from  thence  to  an- 
other place  of  loading  in  Honduras,  to  wit,  to  Ulna,  and  from  thence  back 
again  to  Amoa,  and  from  thence  to  another  place  of  loading  in  Honduras, 
to  wit.  Monkey  River,  and  from  thence  back  again  to  Belize  aforesaid ;  by 
reason  of  which  the  plaintiff  was  obliged  to  expend  divers  sums  of  money. 
There  was  also  an  averment  that  the  wip  brought  a  full  cargo  of  mahosany 
to  Hull,  the  plaintiff  having  orders  from  the  defendant  to  proceed  thitner, 
and  there  delivered  the  cargo ;  and  that  the  defendant  did  not  nor  would 
discharge  the  said  cargo  at  Hull  within  the  said  number  of  fifteen  days  in 
tiie  said  charter|>arty  in  that  behalf  mentioned,  but  detained  the  ship  for  six 
days  afVer  the  said  fifteen  laying  days — ^whereby  a  sum  of  1327/.  Is.  2d.  be** 
came  due  to  the  plaintiff  for  fireight,  and  36/.  for  demurrage ;  and  although 
part  of  the  sum  due  for  frei^t,  to  wit,  1312/.  9«.  6d.  had  been  paid,  yet  the 
defendant  refused  to  pay  the  residue  of  the  said  freight,  and  would  not  pay 
any  part  of  the  said  sum  so  due  for  demurrage  as  aforesaid. 

Pleas — first,  non  assumpsit.  Second,  ^^  as  to  the  said  supposed  breach 
of  promise  in  the  said  declaration  first  above  assigned,"  that  the  defendant 
did  load  a  full  and  complete  cargo,  according  to  the  charterparty,  at  one 
of  the  usual  and  customary  ports  or  places  of  loading,  including  the  rivers 
Ulna  and  Dulce,  according  to  the  form  and  effect  of  the  said  charterparty 
(concluding  to  die  country.^  Third,  as  to  the  residue  of  the  declaration, 
*4421  ^^  ^^  plaintiff  *aid  not  deliver  the  said  cargo,  or  any  psirt  thereof, 
^  to  the  defendant  as  in  the  declaration  is  alleged,  (concluding  to  the 
country.)  Fourth,  as  to  so  much  of  the  declaration  as  relates  to  the  non- 
payment of  the  residue  of  freight,  that  the  defendant  had  paid  it.  Fifth,  as 
to  so  much  of  the  declaration  as  relates  to  the  non-payment  of  the  residue 
of  the  freight,  that,  by  the  neglect  and  default  of  the  plaintiff's  servants,  a 
portion  of  the  cargo  was  damaged,  and  that  it  was  agreed  between  the 
plaintiff  and  the  defendant  that  tne  defendant  should  abandon  all  claim  for 
the  damage,  and  the  plaintiff  abandon  all  claim  for  the  residue  of  the  freight, 
(concluding  with  a  verification.)  Sixth,  '<  as  to  so  much  of  the  said  declara- 
tion as  relates  to  the  said  supposed  demurrage  in  the  said  declaration  men* 
tioned,"  that  the  defendant  did  not  detain  the  ship  over  and  above  the  said 
Meen  laying  days  in  the  charterparty  mentioned,  (concluding  to  the 
country.)  Seventh,  as  to  the  supposed  demurrage,  that  the  defendant  would 
have  discharged  the  cargo  within  the  number  of  fifteen  days  in  the  charter 
party  mentioned,  but 'was  prevented  so  doing  by  the  wrongful  act,  procure- 
ment, neglect,  and  de&ult  of  the  plaintiff,  his  servants  and  agents,  (concluding 
to  the  country.) 

Replication  to  the  first,  second,  third,  and  sixth  pleas,  a  similiter ;  to  the 
fourth  plea,  a  denial  of  the  payment ;  to  the  fif  h  plea,  a  denial  of  the  agree- 
ment in  that  plea  mentioned ;  and  to  the  last  plea,  de  injurit. 

The  charterparty  was  put  in*    It  was  datea  the  30th  of  April,  1840;  and 
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iff  it  the  6hip  Trimdtid  was  to  proceed  to  Hondoras,  *'  and  tfi«re  load  from 
the  fectory  of  the  said  merchant,  say  at  one  of  to  unml  and  cuthmarg  porta 
and  places  of  loadings  including  the  rivtrs  iHna  and  Dulce^  a  foU  and  com* 
^te  cargo  of  mahogany,  mSk  loswood  or  log-ends  for  broken  stowage 
only;"  ^'  and,  bebg  so  loaded,  shui  therewith  proceed  to  a  good  and  safe 
port  of  discharge  in  the  United  Kingdom,"  "  and  there  deliver,"  upon  being 
paid  freight  for  mahogany  at  the  rate  of  ^3/.  Vis.  6d.  per  ton,  and  r*^9 
for  logwood  or  log-ends  1/.  per  ton.  "  Twenty-five  ranning  days  «- 
ibr  every  100  tons  of  ftiriiogany  are  to  be  allowed  to  the  said  merchant,  it 
the  ship  is  not  sooner  despatiohed,  for  loading  tlie  said  ship  at  Honduras^ 
andjifieen  days  for  discharging  at  her  destined  port  in  the  United  Kingdom^ 
atid  thirtv  days  on  demurrage  over  and  above  the  said  laying  days,  at  BL 
per  day." 

A  letter  of  instructions  from  the  defendant  to  Captain  Huntley  Brown,  the 
captain  of  the  Trinidad,  dated  May  30th,  1841,  was  put  in,  of  which  the 
following  is  an  extract :  *'  Sir, — Having  chartered  your  vessel  for  a  return 
cai^  from  Honduras  to  a  port  in  the  United  Kingdom,  you  will  now  be 
pleased  to  proceed  and  make  the  best  of  your  way  for  Belize,  in  the  bay  of 
Honduras.  On  your  arrival  there,  you  will  address  yourself  and  vessel  to 
my  friend  Mr.  Joseph  Swasey,  who  will  furnish  you  with  a  homeward  cargQ 
of  mahogany  and  logwood,  agreeably  to  charterparty ;  which  bang  com- 
pleted, you  will  then  proceed  homeward,  calling  at  Cork  for  orders,  at  which 
port  the  necessary  timely  instructions  as  to  your  port  of  destination  will  be 
awaiting  your  arrival,"  &c. 

It  was  proved  by  Captain  Huntley  Brown,  that  in  consequence  of  &a$ 
letter  he  proceeded  with  the  ship  to  Belize,  and  arrived  there  on  the  17th 
of  September,  1840,  when  he  reported  himself  to  Mr.  Swasey,  who,  after 
putting  about  twenty  tons  of  logwood  on  board  the  ship,  directed  him  to 
proceed  to  Amoa,  which  he  objected  to  do;  but,  after  objecting,  went 
thither  because  he  was  not  able  to  get  cash  to  carry  on  the  ship  without 
doing  so,  unless  he  had  executed  a  bottomry  bond.  It  was  further  proved 
by  Captain  Huntley  Brown,  that  he,  by  the  direction  of  Mr.  Swasey's  agent, 
proceeded  to  Ulna,  where  about  half  a  cargo  of  maho^ny  was  put  on  board, 
and  thence  to  Amoa  again,  and  thence  to  Monkey  River,  where  about  one- 
third  of  a  cargo  was  put  on  board,  and  thence  to  Belize  again,  where  the 
residue  of  the  cargo  being  obtained  from  Mr.  Swasey,  the  ship  sailed  for 
England  on  the  25th  of  ^November,  1840,  and  arrived  at  Hull  (the  v^aaa 
port  directed  by  the  defendant)  on  the  1st  of  February,  1841,  and  ^ 
was  reported  on  that  day,  and  got  into  the  Hull  dock8,'and  was  put  in  Hht 
charge  of  the  dock  company's  officers  on  that  afternoon,  lliis  witnesv 
stated,  that  the  extra  expense  of  going  to  the  different  places  at  Hondunii 
amounted  to  157/. 

It  was  proved  by  Mr.  Brown,  that  the  discharging  of  the  cargo  com* 
menced  on  the  4th  of  February,  and  was  completed  on  the  23d,  the  sh^ 
not  having  been  got  to  the  docK*side  till  the  4th,  by  reason  of  the  crowded 
Blate  of  the  docks. 

The  entiy  in  the  books  of  the  custom-house  at  Hull  was  put  in,  whi<A 
dkowed  that  the  ship  was  reported  on  the  1st  of  February. 

S.  Martin  addressed  the  juiy  on  the  facts  of  the  case,  and  opened  evi* 
dence  on  the  fifUi  plea ;  and  with  respect  to  the  demurrage,  he  submitteit 
that  the  fifteen  da^  were  to  be  computed  from  the  time  the  ship  was  put  in 
a  condition  to  dehver  h^r  careo,  and  that  it  was  contraty  to  aood  sense  thit 
4e  time  should  begin  before  Sie  diip  was  able  to  unload,  and  AeNsfoiethai 
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.tbe  time  ouglit  in  tbis  case  to  be  cakulated  fiom  the  4th  of  Febroaiy,  and 
the  Sundays,  which  were  the  7th,  14th,  and  21st  of  February,  be  excluded. 
Aldshson,  B. — ^The  general  rule  of  law  is,  that  '^  days"  mean  consecu- 
live  days,  e^ccept  Sunday  is  the  first  or  the  last  day ;  but  in  mercantile  cases 
at  is  sometimes  otherwise,  because  mercantile  contracts  are  to  be  construed 
with  reference  to  mercantile  usage.(a) 
^4451       *£vidence  was  given  with  a  view  of  proving  the  fifth  plea,  but 

•■  on  this  part  of  the  case  no  question  of  law  arose ;  and  evidence  wsis 
^4461   ^^  given  that  the  cargo  was  discharged  *by  a  lumper,  and  that 

•I   there  was  no  unnecessary  delay •(&) 

(«)  Lord  Teoierden  Uys  dova  (Abb.  on  Shipping,  tit  Dcmnrrogc)  that  ''the  word 
'days,'  used  alone  in  a  danse  of  demorrage  for  unladini;  in  the  river  Thames,  is  said  to 
l>e  onderstood  of  working  days  only,  and  not  to  comprehend  Sundays  or  holidays,  by  the 
usage  among  the  merchants  in  London ;  bat  it  is  much  belter  to  mention  working  or 
running  days  expressly,  according  to  the  intention  of  the  parties." 

In  the  case  of  Citehran  v.  RetbergtS  Esp.  131,  which  was  an  action  for  demurrsj^e, 
the  voyage  being  from  the  Elbe  to  London,  the  memorandum  on  the  margin  of  the  bill 
of  lading  was — ^''To  be  discharged  in  14  days,  or  pay  five  guineas  per  day  demurrage." 
I  The  ship  arrived  in  the  Thames,  and  was  reported  on  the  9th  of  December,  and  was  not 

'  f leared  till  the  SOth.    The  plaintiff  contended  that  the  14  days  were  running  days,  ex- 

piring on  the  S4th,  and  he  therefore  claimed  for  six  days'  demurrage.  The  defendant 
contended  that  the  word  ** days"  generally  meant  working  days,  and  did  not  include 
Sundays  or  custom-house  holidays,  and  claimed  to  deduct  for  St.  Thomas's  day.  Christmas 
day,  and  the  three  following  days,  as  days  on  which  no  goods  could  be  landed  at  the  cus- 
ton-house;  but  it  was  proved  that  on  these  days  goods  could  be  taken  out  of  the  ship 
into  lighters.  Several  witnesses  were  examined  as  to  the  usage  whether  the  word  *'  days" 
in  the  margin  of  the  bill  of  lading  meantrunning  days  or  working  days,  but  their  evidence 
was  contradictory;  bat  Lord  Eldon,  C.  J.,  said — *' if  no  evidence  had  been  offered,  but  I 
was  to  decide  on  the  clause  itself,  I  should  have  been  of  opinion  that  i'  meant  running 
dajTs ;  if  that  was  so— if  evidence  of  usage  was  not  admissible,  and  the  parties  had 
made  such  a  contract,  they  must  abide  by  it,  even  thouirh  they  could  not  perform  it,  as 
if  the  vestsel  had  arrived  on  a  holiday  and  there  had  been  holidays  on  the  14  subsequent 
days.  As  the  law,  however,  stands,  usage  may  be  admitted  to  establish  the  meaning  of 
the  words  u»ed  in  the  margin  of  the  bill  of  lading,  whether  the  word  *  days'  used  in  it 
ineans  running  days  or  working  days.  If  this  was  the  case  of  inland  trade,  this  must 
vaean  working  days,  as  the  law  of  the  country  prohibits  working  on  such  days  as  rhose 
which  formed  part  of  the  14  days  claimed  by  the  plaintiff  to  be  allowed  by  the  bill  of 
lading  in  this  case;  but  as  the  question  now  stands,  it  is  a  matter  of  general  importance 
to  have  the  opinion  of  a  special  jury  of  the  city  of  London  on  the  usage  of  trade  with 
respect  lo  instruments  of  this  description.**  **The  question,  therefore,  resolves  itself 
into  a  question  of  usage;  if  it  is  left  to  the  construction  of  law,  I  should  be  of  opinion 
that  the  plaintiff  ought  to  succeed;  if  the  fact  of  the  usage  is  clearly  made  out  that  the 
14  days  mentioned  in  the  bill  of  lading  mean  working  days,  that  is  a  construction  which 
fxctudes  Sundays  and  holidays  at  the  custom-house,  and  there  must  be  a  verdict  for  the 
defendant."    The  jnry  found  for  the  defendant. 

As  to  when  a  plaintiff  cannot  recover  on  a  common  count  for  demurrage,  but  must 
4eclare  specially,  see  the  case  of  Bom  v.  Btn§u$an^  9  C.  dc  P.  709,  (SS  E.  C.  L.  R.  801.) 
(A)  In  the  case  of  Levy  v.  Yalei^Z  Taunt.  835.  where  a  general  ship  had  taken  brandies 
on  board  under  bills  of  lading  which  allowed  20  lay  days  for  delivery  of  the  goods  in 
London,  and  stipulated  for  4/.  per  day  demurrage  aHerwards,  certain  of  the  consignees, 
ehottsing  to  have  their  goods  tionded,  the  vessel  could  not  make  her  delivery  at  the  Lon- 
don Docks  until  46  days  aAer  the  SO  days,  and  some  of  the  goods  which  were  undermost 
could  not,  though  demanded,  be  taken  out  till  the  upper  tiers  were  cleared.  It  was  held, 
that  each  of  the  consigneeif  was  liable  on  a  general  count  for  demurrage  to  pay  the  44 
per  day  for  the  46  days. 

In  the  case  of  Harman  v.  Qamdohh,  Holt,  N.  P.  Q,  36,  a  general  ship  bad  taken  silkoft 
board  to  carry  from  Rotterdam  to  London,  on  the  defendant's  account.  On  the  margin 
of  the  bill  of  lading  was  written— **  The  consignee  to  clear  the  goods  in  14  running 
days  af>er  her  arrival  in  port,  or  to  pay  4/.  per  diem  for  demurrage."  The  vessi-l  was 
If  ady  to  deliver  on  the  3d  of  October,  and  the  defen^unt  applieHfitr  an<f  tntM  reotfy  to  rerriwe  Ail 
g^»  ^^'hin  the  running  dayn,  but,  being  undermost  in  the  vessel,  delivery  could  not  b« 
Blade  till  theS2d.  It  was  held,  that  the  plaintiff  was  entitled  to  recover  demurrage,  ihougH 
bf  did  not  deliver  the  goods  within  the  lime  allowed,  being  prevented  by  other  soodi 
W<  nging  to  c  ther  coosigneca  which  oyerlaid  them :  and  Qibba,  C.  J.,  said--*' Each  mo* 
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Whateletfy  in  reply. — ^I  submit  that  the  plaintiff  is  entitled  to  demurrage 
from  the  time  the  ship  was  reported  to  be  ready  for  discharging  till  lite  last 
day  when  the  last  portion  of  her  cargo  was  taken  out,  and  that  in  computing 
the  time  the  Sundays  should  be  reckoned.(a) 

* Alderson,  B. ,  (in  summing  up. J — The  second  plea  states,  that  the  rmiA^ 
defendant  did  load  in  and  on  board  this  ship  a  full  cargo  according  L  ^^' 
to  this  charterparty  at  one  of  the  usual  and  customary  ports  or  places  of  load- 
ing,  including  the  rivers  Ulna  and  Dulce ;  and  to  show  that  he  did  not,  a 
letter  is  put  in,  by  which  he  directs  the  ship  to  go  to  Belize,  where  a  part 
of  the  cargo  is  put  on  board.  The  letter  does  not  in  terms  direct  him  to 
Belize  for  his  cargo.  It  is  for  you  to  say,  whatever  ambiguity  there  may  be 
in  the  letter,  whether  the  conduct  of  the  parties  does  not  fix  Belize  as  the 
port  of  loading.  It  is  not  material  to  the  verdict  whether  Belize  was  the 
port  of  loading  or  not,  because,  if  Belize  was  not.  Ulna  certainly  was ;  and 
at  all  events  the  defendant  cannot  say  that  he  put  a  full  cargo  on  board  at 
any  one  port,  which  he  was  bound  to  do.  Still  it  is  important  with  respect 
to  the  damages ;  for,  if  Belize  was  not  the  port  to  which  the  ship  was  di« 
rected  as  the  port  of  loading,  and  Ulna  was,  the  plaintiff  cannot  charge  anj 
thin^  for  additional  expenses  in  going  to  Ulna.  With  respect  to  the  claim 
for  demurrage,  it  appears  that  the  ship  arrived  at  Hull  on  the  1st  of  February, 
and  on  that  day  was  reported,  and  was  also  put  in  the  charge  of  the  dock 
company's  officers,  and  that  she  ^t  to  her  berth  on  the  m.  Now  the 
period  from  which  the  days  count  is  from  the  time  the  vessel  arrives  in  the 
dock  and  is  in  the  management  of  the  dock  company's  or  harbour-master's 
officers ;  and,  when  neither  party  is  to  blame,  the  number  of  days  run  from 
the  time  when  the  ship  is  in  a  dischargeable  state ;  and  if  no  penod  is  men- 
tioned, the  cargo  is  to  be  discharged  in  a  reasonable  time,  to  commence  from 
the  time  when  the  ship  is  in  a  stale  to  begin  delivering ;  therefore  I  r^AAQ 
*think  that  demurrage  should  be  calculated  from  the  1st  of  February,  *- 
unless  it  were  shown  that  the  lapse  of  time  arose  from  the  plaintiff's  own 
negligence ;  and  if  it  did,  you  ought,  as  to  this  part  of  the  case,  to  find  for 
the  defendant. 

Verdict  for  the  plaintiff  on  all  the  issues,  with  151/.  damages  on  the 
first  issue ;  the  jury  also  giving  damages  for  three  days'  demurrage^ 
and  stating  that  they  did  not  deduct  the  Sundays. 

On  a  subsequent  day,  Jervis  applied  for  a  new  trial,  but  the  court  refused 
a  rule ;  and  Lord  Abivger,  C.  B.,  said  : — '*  My  opinion  is,  that  the  lay 

sifcnce  andertakes  to  clear  away  his  i^oods  within  a  certain  time :  and  although  by  the 
de/iuU  of  othtn  he  is  prevented  from  so  doing,  he  is  liable  notwithstanding  to  demurrage 
by  the  terms  of  the  contract,  utilen  iht  May  be  oteationed  by  the  tie/null  of  Uu  capiain  or  kit 
erew^  "In  point  of  law,  I  ihink,  the  plainiiflf  is  entitled  to  recover,  though  he  did  not 
deliver  the  goods,  being  prevented  by  nther  goods  belonging  to  other  consignees,  which 
overlaid  them.'*  In  the  case  of  Barrett  v.  Dutton^  4  Camp.  333.  where  there  was  a  stipu* 
lation  in  a  charterparty  that  thirty  running  days  should  be  allowed  for  loading  the  ship, 
it  wa.)  held  that  the  freighter  was  liable  for  her  subsequent  detention  for  that  purpose, 
although  the  loading  of  her  within  the  specified  time  was  rendered  impossible  by  the 
ice  in  the  river  where  she  lay;  but  that  after  her  loading  was  completed,  the  freighter 
was  not  liable  for  any  delay  that  might  arise  in  despatching  her  occasioned  by  the  acci- 
dental impossibility  of  obtaining  her  clearances. 

(a)  In  the  case  of  /  rere'on  v.  Chapman,  5  M.  d^  P.  626,  it  was  held  that  the  lay  dayv 
allowed  by  a  charterparty  for  discharging  a  cargts  are  to  be  reckoned  from  the  time  of  the 
ship's  arrival  at  the  usual  place  of  discharge,  and  not  at  the  entrance  of  the  port  to  which 
■he  is  chartered,  and  this,  although  part  of  the  cargo  was  taken  out  for  the  pnrpose  of 
lightening  the  vessel  after  she  had  entered  the  port,  and  before  her  arrival  at  the  quaja 
wiuoh,  by  the  costom  of  the  port,  was  the  usual  place  of  delivery. 
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da78  ander  this  charterparty  commenced  from  the  time  the  yessel  entered 
the  dock,  as  she  had  then  arrived  at  the  usual  place  of  discharge.  They 
ratainly  did  not  commence  at  the  time  of  her  entering  the  port,  as  that 
might  be  very  extensive ;  for  instance,  Gravesend  is  part  of  the  port  of 
London :  and  with  respect  to  the  days,  I  think  *  days'  and  *  running  days* 
mean  the  same  thing,  namely,  consecutive  days,  unless  there  be  some  par- 
ticttlar  custom.  If  you  wish  to  exclude  any  days  fiom  the  computation,  they 
must  be  expressed." 


*449]  ^SiObigi  at  Westminster  ajter  TrinUy  Tem,  1842. 

BEFORE  LORD  ABDTGER,   C.  B. 


MARY  TURNER,  HENRY  TURNER,  and  LAYTON  v.  HARDEY. 

If  plaintifls  put  in  one  part  of  a  written  agreement  which  is  signed  hy  the  defendant  on]jr» 
and  is  daly  stampedt  the  defendant  may  put  the  other  part  of  the  agreement  which  is 
signed  by  one  of  the  plaintiffs  "for  self  and  the  other  executors,"  although  that  part  of 
the  agreement  is  not  stamped* 

Assumpsit  for  use  and  occupation.  Pleas-— first,  non  assumpsit;  and,, 
second,  that  the  plaintifls  were,  by  this  action,  claiming  to  recover  the 
amount  of  a  quarter's  rent  due  from  the  25th  of  March  to  Midsummer-day, 
1841,  by  virtue  of  a  certain  memorandum  of  agreement  made  between  the 
plaintifls,  executrix  and  executors  of  H.  H.  Turner,  deceased,  of  the  one 
part,  and  the  defendant  of  the  other  part,  whereby  the  plaintifls  agreed  to  let 
to  the  defendant,  and  the  defendant  agreed  to  take  of  the  plaintifls,  execu- 
trix and  executors  aforesaid,  the  premises  in  the  declaration  mentioned :  that 
it  was  afterwards,  to  wit,  on,  &c.,  agreed  by  and  between  the  plaintifls,  the 
defendant,  and  one  W.  Wasbrough,  that  W.  Wasbrough  should  hold  and 
occupy  the  premises  as  tenant  thereof  to  the  plaintifls  from  the  25th  of  March, 
'  1841,  and  that  the  defendant  should  be  discharged  from  all  liabili  y  to  pay  any 
rent  accruing  subsequently  to  that  time.  The  plea  then  averred,  that  the  defend- 
ant on  that  day  delivered  up  possession  of  the  premises  to  W.  Wasbrough,  who 
held  and  occupied  them  till  the  Midsummer  following,  on  the  terms  of  the 
said  agreement;  and  that  the  plaintifls  accepted  W.  Wasbrourii  as  their 
tenant,  and  in  discharge  of  the  liability  of  the  defendant  to  the  said  rent,  (con- 
eluding  with  a  verification.)  Replication  to  the  second  plea,  de  injuriS. 
^4501  ^^^  ^^  P^  ^^  ^^  plaintifls  a  written  agreement  was  put  in,  by 
-'  which  the  plaintifls  (therein  described  as  executrix  and  executors  d 
Mr.  H.  H.  Turner,  deceased)  demised  the  premises  in  Question  to  the  de» 
'fendant  for  a  certain  term,  litis  agreement  was  signea  by  the  defendant 
only,  and  was  properly  stamped. 

The  defence  was,  that  the  plaintifls  had  agreed  with  the  defendant  to 
accept  a  person  named  Wasbrough  as  their  tenant  instead  of  the  defendant, 
and  that  Wasbrough  had  taken  possession  accordingly ;  but  the  agreement 
to  accept  Mr.  Wasbrough  as  tenant  was  by  parol,  and  was  made  by  Mr. 
Henry  Turner  (one  of  the  plaintifls)  alone ;  and  in  order  to  show  that  he  had 
authority  to  act  for  the  other  two  plaintifls,  in  matters  relating  to  these  pre* 
mises,  Crowdetj  for  the  defendant,  proposed  to  put  in  the  ouer  part  of  the 

yeement,  entered  into  between  the  plaintifls  and  defendant,  the  one  part 
which  had  been  already  given  in  evidence  on  behalf  of  the  plaintifls. 
This  part  of  the  agreement  was  signed  by  the  plaintifl*,  Mr.  Heniy  Turner, 
^*  For  self  and  the  other  executors,"  but  was  not  stamped. 
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Dundoi^  for  flie  plaintifls.— I  submit  (hal  this  doctnagpt  is  not  reoeiirMe 
in  evidence,  as  it  is  not  stamped. 

Lord  AmNGERy  C.  B. — I  think  that  this  part  of  tbtf  agteement  is  admA9» 
aible  without  a  stamp.  The  defendant  pioposes  to  make  use  of  it  for  the 
purpose  of  provinjg  a^ncy,  and  the  plaintifls  having  pujt  in  the  pait  of  the 
agreement  which  is  signed  by  the  detendant  alone,  Uie  defendant  has  a  ri^t 
to  make  use  (tf  the  other  part  to  show  the  entire  contniict  I  think  the  pomt 
does  not  admit  of  a  question. 

•The  evidence  was  received.  r*451 

Verdict  for  the  plaintifis.(a)      "■ 

(a)  This  was  a  second  trial  of  the  case  of  Turner  mtd  olkert  ▼.  ffardey,  9  Mee.  Sc  W. 
770.  Oo  the  first  trial,  the  defendant  merely  proved,  in  snpport  of  the  second  plea,  that 
one  of  the  plaintifls  (Mr.  H.  Tamer)  agreed  by  parol  to  accept  Mr.  Wasbroagh  as  tenant 
instead  of  the  defendant,  and  on  that  evidence  alone  the  defendant  had  a  verdict  on  the 
seeond  issue ;  but  the  Court  of  Exchequer  granted  a  new  trial  on  the  ground  thai  the 
second  plea  was  not  proved  by  evidence  that  am  of  the  plaintiffs  had  so  agreed  to  accept 
ISr.  Waabroagh  aa  tenant,  iastsad  of  the  defendant 


Second  SUiings  at  Westminster  in  Michaelmas  Termy  1842. 

B£iXAS  BAROV  ALDEBSOX. 


LEAF  r.  BUTT. 

la  a  town  canse  for  goods  sold,  in  which  the  defendant  and  his  attorney  both  lived  in 
town,  a  notice  to  produce  a  letter  from  the  plaintiff  to  the  defendant,  asking  payment, 
was  served  at  the  office  of  the  defendant's  anomey,  at  7  r.  m.,  on  the  evening  of  the  day 
before  that  on  which  the  eause  was  tried: — i&ld  to  he  not  too  ]ate»  and  the  letter  not 
being  produced,  secondary  evidence  was  given  of  its  contents. 

Debt  for  goods  sold,  with  a  count  upon  an  aocount  stated.  Plea-^«iiR- 
quam  indebitatus. 

The  cause  was  undefended;  and  it  was  <^ned  by  Humfrey^  for  tlie 
plaintiff,  that  a  letter  had  been  sent  by  the  plaintiff  to  the  defendant,  asldng 
payment  of  the  balance  dtie,  and  that  after  receiving  this  letter  the  defend* 
ant  had  made  an  admission. 

In  order  to  give  secondary  evidence  of  this  letter  of  the  plaintiff,  it  was 
proved  that  a  notice  to  produce  it  had  been  served  on  the  defendant's  attoi 
ney,  at  his  office,  in  Craven  street,  Strand,  at  seven  o'clock,  on  the  9th  of 
November,  which  was  the  evening  before  the  trial.    It  was  proved  that  the 
<lefendant  lived  in  the  Edgeware  road. 

*Aldeb8on,  B. — This  is  very  late  to  send  a  notice  to  produce,  but  t^am 
I  will  confer  with  the  other  members  of  the  court  upon  the  point.         ^ 

His  lordship  having  conferred  with  the  other  learned  barons  who  were  sit- 
ting in  banco,  said,  that  he  should  receive  the  evidence. 

Secondary  evid^ce  was  given  of  the  letter  written  by  the  plaintiff  to  the 
defendant.  Verdict  for  die  phtintiC 


MEYRICK  V.  WOODS. 

la  a  town  eanse  for  an  assaalt,  in  which  the  defendant  and  his  attorney  both  lived  in  lowit 
a  notice  lo  produce  a  letter  from  the  plaintiff's  attorney  to  the  defendant,  asking  aom* 
j^nsaiioa,  was  senred  at  the  defendant's  house  and  at  the  olBce  of  the  defendant's  aHofw 
aey«  at  about  haltpast  six  r.  m^  on  the  evening  of  the  day  before  that  on  which  Iha 
eauKc  was  tried  i-^Httd  to  be  not  too  late,  and  the  letter  not  being  prodaced*  secoailaff 
eridence  was  giv«a  of  its  aontenta. 
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This  was  i^n  actkm  for  an  assault    Plea — noi  ^Ity. 

It  was  prored  that  at  half-past  six,  on  the  evening  ot  the  18th  of  Novem- 
VcTj  (the  evening  before  the  trial,)  the  plaintiff's  attonie^  had  caused  a  notice 
to  pfoduce  a  letter,  written  by  him  to  the  defendant,  asking  compensation,  to 
be  served  on  the  defendant  at  his  house  in  Duke  street,  Manchester  square, 
by  leaving  it  with  the  defendant's  wife,  and  that  he  bad  also  caused  a  simi- 
lar  notice  to  be  served  at  the  office  of  the  defaMlanl's  attorney,  in  Seymour 
street,  Bryanstone  square,  at  a  few  minutes  later  on  the  same  evening. 

Aldersox,  B.,^  held  that  the  service  of  the  notice  to  produce  was  not  too 
fate,  and  allowed  a  copy  of  the  letter  to  be  given  in  evidence. 

Veidict  for  the  plaintiff. 

♦463]  ^LEVY  V.  PYNE  and  RICHARDS. 

If  a  bill  of  exchange  or  promissory  note  be  drawn,  accepted,  or  endorsed,  by  one  of  two 
persons  who  are  partneni  in  a  business  which  is  ool  a  trade  (e.  g.  as  atiorn'^ys)  in  the 
Bame  of  the  firm,  and  the  partner,  who  did  not  write  the  names  of  the  firm,  by  his  plea 
4eay  the  drawing,  acceptance,  or  endorsement  reapeciivcVy,  the  plaintiff  must  give 
CYidence  of  the  authority  of  the  other  partner  to  draw,  accept,  or  endorse  in  the  nane 
of  the  firm ;  but  in  the  case  of  a  commercial  firm  this  is  not  necessary,  as  there  is  a 
general  authority. 

T.  and  R,  who  were  in  partnership  as  attorneys,  were  soed  as  the  endorsers  of  a  promis- 
porj  note  endorsed  by  P.  in  the  name  of  the  firm.  P.  suffered  judgment  by  defhnlt, 
«M  R.  pleaded  that  he  did  noi  endorse  i^^Hihif  that  ia  ofder  to  show  an  authority  in  P. 
to  endorse  notes  in  the  name  of  the  firm,  parol  evidence  could  not  be  given  of  other 
bills  and  notes  drawn,  accepted,  or  endorsed  in  a  similar  manner  and  paid  by  the 
fim,  as  showing  a  course  of  dealing;  but  that  each  bill  and  note  must  be  produced  or 
accounted  for;  and  that  such  of  the  bills  or  notes  as  had  been  given  up  to  the  defend- 
aats  when  paid,  might  be  called  for  under  a  notice  to  prodace,  anda  if  not  prodaced» 
secondary  evidence  might  be  given  of  their  contenta. 

BirU,  also,  that  evidence  might  be  given  of  bills  and  notes  (which  were  produced)  which 
had  been  drawn,  accepted,  or  endorsed  by  R.  in  the  name  of  the  firm,  and  which  were 
afterwards  paid  by  the  firm,  as  this  was  evidence  of  a  motua)  authority  for  each  partner 

.  |o  4raw,  accept,  and  endorse  aoiea  and  bills  in  the  ^aai9  of  Vh»  firm* 

Assumpsit. — ^The  first  count  of  the  declaration  stated,  that  Alfred  Count 
PH)rsay,  on  the  20th  day  of  March,  1842,  made  his  promissory  note,  and 
thereby  promised  to  pay,  to  his  own  order,  489/.  l&f.  for  value  received, 
three  months  after  the  date  thereof,  which  promissory  note  he  endorsed  to  the 
defendants,  who  endorsed  it  to  the  plaintm.  Seeond  count,  for  money  lent. 
Tiatd  count,  upon  an  account  stated. 

Pleas,  by  the  defendant  Richards — first,  to  the  first  count,  that  he  did  not 
endorse  the  note;  and,  secondly,  to  the  second  and  third  counts,  non 
avumpsit. 

The  defendant  Pyne  suffered  judffment  to  go  by  de&ult. 

It  was  opened  by  PhU  for  the  plaintiff,  that  the  defendants  had  been  fiir 
pome  years  in  partnership  as  attoime}'S  and  solicitors,  and  bad  been  also 
extensively  emploved  as  money-scriveners  by  various  gentletnen  of  fashion 
at  the  west  end  of  the  town,  to  raise  money  for  thoae  gentlemen  on  the  i&t^ 
eount  of  their  bills  and  notes,  which  made  it  necessary  for  the  defendants,  ia 
the  course  of  their  business,  to  endorse  a  considerable  nupiber  of  such  biHa 
and  not«>8,  for  the  purpose  of  their  being  discounted,  He  would  show  thait 
it  had  been  the  constant  habit  for  each  of  the  defendants  to  draw  and  endoraa 
bills  in  the  name  of  the  firm,  and  it  would  also  be  shown  that  the  note  in 
qtiestion  was  endorsed  by  Mr.  Pyne  in  the  partnership  name,  to  satisQr  n 
M541  ^^^^^  judgment  against  both  the  ^defendants,  and  that  Mr.  Richaida, 
^  after  the  note  was  so  endorsed,  expressed  his  approbation  of  wluit 
bad  been  done. 

TOL.  ILL  32 
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It  was  proved  by  Mr.  Daniels,  that  the  defendants  were  in  paitnership  ai 
attorneys  and  solicitors,  and  were  also  extensively  employed  as  money- 
acriveners  in  raising  mone^  for  various  clients  by  the  discount  of  bilb  and 
notes,  and  that  he  had  discounted  a  bill  for  62/.,  drawn  by  Messra.  Pyne 
'and  Richards  upon  a  person  named  Shirley,  which  bill  was  drawn  in  the 
name  of  the  firm  of  Pyne  and  Richards,  but  in  the  handwriting  of  Mr. 
Richards,  who  also  endorsed  it  in  the  name  of  the  firm.  (This  bill  was 
produced.) 

AiJ>ERSON,  B. — In  this  case,  which  is  not  one  relating  to  a  commercial 
finn,  it  must  be  shown,  on  the  part  of  the  plaintiiT,  trat  Mr.  Pyne  had 
authority  to  endorse  in  the  name  of  the  firm.  In  the  case  of  a  commercial 
firm  there  is  a  general  authorily.(a) 

It  was  further  stated  by  Mr.  Daniels,  that  he  had  ^discounted  ten   r*^^ 
or  a  dozen  bilb  for  Messrs.  Pyne  and  Richards,  to  the  amount  of  ^ 
2000/.  or  3000/. 

PlaU. — Does  not  your  lordship  think  I  may  ask  this  witness  what  was  the 
course  of  dealing  b^etween  him  and  the  defendants,  as  to  the  accepting  and 
endorsing  of  bills  ? 

Alderson,  B. — ^I  think  not  The  way  in  which  the  bills  were  drawn  and 
endorsed,  and  in  whose  handwriting,  would  appear  by  the  production  of 
the  bills. 

Mr.  Morris  Levy,  a  son  of  the  plaintiflT,  produced  a  bill  which  was  drawn 
in  the  name  of  ^^  Pyne  and  Richards,"  which  was  brought  to  him  by  Mr. 
Richards,  and  of  which  the  drawing  and  endorsement  was  in  Mr.  Richards'a 
handwriting. 

Kellt/j  for  the  defendant  Richards. — I  submit  that  the  plaintiflT  cannot  gp 
into  evidence  as  to  any  other  bills ;  and  that  the  evidence  of  a  practice  is 
not  receivable.  It  would  not  follow,  that,  because  one  of  these  gentlemen 
had  given  the  other  authority  in  one,  or  even  in  one  hundred  instances,  to 
endorse  a  particular  bill  or  note,  or  particular  bills  or  notes,  that  he  there* 
fore  gave  authority  for  the  endorsing  of  this  note. 

Alderson,  B. — The  question  is,  whether  evidence  of  a  number  of  iMlIf 
given  in  this  way,  and  afterwards  paid,  would  not  go  to  show  a  general 
authority. 

Kelly. — Mr.  Pyne  havincr  given  Mr.  Richards  a  general  authority,  or  any 
number  of  particular  authorities,  to  endorse  bills  or  notes  in  the  name  of  tbiie 
firm,  would  be  no  evidence  diat  Mr.  Richards  had  given  Mr.  Pyne  any 
authority  at  all. 

(0)  In  the  case  of  HedUy  r,  JUnnbridget^Q,  &  D.  483,  it  was  held  that  one  partner  of  a 
Urm  of  attorneys  has  no  aathority  to  make  a  pn>iniswry  note  in  the  name  of  the  fimi, 
though  for  money  delivered  to  him  in  the  course  of  business,  to  be  invested  by  the  firm 
on  mortgagee;  and  in  delivering  the  judgment  of  the  Court  of  Queen's  Bench  in  that  case^ 
Lord  Denman,C.  J.,  said,  *'The  defendant  and  a  Mr.  Spurrier  were  in  partnership  as 
attorneys ;  a  sum  of  money  was  deposited  with  Mr.  Spurrier  by  the  plaintiff,  a  client  of 
the  firm,  to  be  laid  out  on  mortgage,  and  he  gave  the  plaintiff  the  promissory  note  of  tb« 
firm  for  the  amounu  The  question  is,  whether,  under  those  circumsunces.  Spurrier  had 
power  to  bind  the  firm  by  such  note.  No  d(»ubt  a  debt  was  due  from  the  firm,  but  it  does 
not  follow  that  one  partner  had  authority  to  give  a  promissory  note  for  that  debt. 
Fanners  in  trade  have  authority,  as  regards  third  persons,  to  bind  the  firm  by  bills  of 
exchange,  for  it  is  in  the  usual  course  of  mercantile  transactions  so  to  do,  and  this 
authority  is  by  the  custom  of  merchants,  which  is  part  of  the  general  law  of  the  land^ 
but  the  same  reason  does  not  apply  to  other  partnerships.  There  is  no  custom  or  usage 
that  aitomeys  should  be  parties  to  negotiable  instruments,  nor  is  it  necessary  for  the  pur* 
poses  of  their  business.  Upon  the  whole^  we  think  that  the  implied  authority  is  confined 
.to  partners  in  trade. 
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Aldcbson,  B. — ^I  cannot  say  that  it  mig^t  not  be  evidence  of  mutual 
authority. 

•4561  *^^'  Morris  Levy  further  said,  ^^  I  bad  a  bill  drawn  in  the  name 
^  of  ^  Pyne  and  Richards,'  in  the  handwriting  of  Mr.  Pyne.  It  was 
drawn  on  a  person  named  Shirley.  Mr.  Richards  a^ed  me  to  renew  it,  and 
gave  me  the  note  I  have  produced,  which  is  signed  in  the  name  of  ^  Pyne 
and  Richards'  by  Mr.  Richards.  I  gave  up  the  bill  to  Mr.  Richards.  I 
have  often  discounted  bills  for  Messrs.  Pyne  and  Richards  at  their  own 
office,  when  both  have  been  present." 

A  notice  to  produce  was  put  in,  and  by  it  the  plaintiff's  attorney  gave  the 
defendants  and  their  attorney  notice  to  produce  **  all  bills  of  exchange  drawn 
by  the  said  defendants  on  Count  D'Orsay,  and  all  promissory  notes  drawn 
by  Count  D'Orsay  and  endorsed  bjr  the  defendants,  and  all  bills  of  exchange 
drawn  by  the  defendants  on  —  Shiriey,  and  all  promissory  notes  made  by 
—  Shirley  and  endorsed  by  the  defendants." 

Mr.  Morris  Levy. — '^  The  promissory  note  that  I  have  produced  wasgiven 
to  me  as  a  renewal  of  a  bill  of  the  same  parties,  which  I  gave  up  to  Mr, 
Richards." 

Plait  called  for  that  bill  under  the  notice  to  produce,  but  it  was  not  pro- 
duced. 

Mr.  Morris  Levy. — "  The  bill  which  I  gave  up  was  endorsed  in  the  hand- 
writing of  Mr.  Pyne,  with  the  name  of  *  Pyne  and  Richards.' " 

Mr.  Lewis,  the  plaintiff's  attorney,  produced  an  examined  copy  of  a 
judgment  against  the  present  defendants,  at  the  suit  of  the  present  plaintiff, 
and  stated  that  that  judgment  had  been  obtained  against  the  present  defend- 
ants, and  a  similar  judgment  against  Count  D'Orsay,  upon  a  bill  of  exchange 
accepted  by  the  latter  and  drawn  by  the  former ;  and  that  all  three  having 
'  applied  for  time,  he  had  agreed  to  take  the  note  on  which  the  present  action 
*4S71  *^^  brought  in  lieu  of  the  judgment ;  and  that  Mr.  Pyne,  having 
•I  endorsed  the  note  in  the  name  of  the  firm  of  Mr.  Richards,  called  on 
the  following  day  to  ask  further  time,  when  he  (Mr.  Lewis)  said,  that  the 
matter  was  settled,  and  showed  Mr.  lUchards  the  note  which  Mr.  Pyne  had 
endorsed  ;  upon  which  Mr.  Richanis  said  it  was  all  right. 

Alderson,  B.,  inquired  of  the  defendants'  counsel  if  they  had  any  answer 
to  this  case,  and,  on  their  replying  in  the  negative,  his  lordship  directed  the 
jury  to  find  for  the  plaintiff.  Verdict  for  the  plaintiff. 
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BEFORE  BAKON   ALDEB80N. 


GIBSON  and  Others,  Assignees  of  EMILY  ANN  BIRCH,  a  Bankrupt, 

V.  KING. 

A  boarding  and  1odging-hoa»e  keeper,  who  also  keepn  a  stock  of  wine,  which  she  sap* 
plies  to  her  boarders  and  lodgers,  by  a  bottle  at  a  time,  as  each  of  them  may  require  itp 
IS  a  hotel*keeper  nnder  sect.  8  of  the  Bankrapt  Act,  6  Geo.  4,  e.  16,  and  as  such  sab* 
ject  to  the  bankrnpl  laws. 

A  person  by  saflering  jad^rment  to  go  by  defaalt,  does  not  "  procare"  his  goods  to  bo 
taken  in  execution  nnder  sect.  3  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  so  as  to  be  aa 
act  of  bankruptcy,  although  his  goods  be  aAerwards  taken  in  an  execution  sued  out 
upon  tha4  judgment. 

A  person's  **  procuring**  his  goods  to  be  taken  in  execntioa  has  no  effbet  aa  an  ae  of 
bankmpiey  tiU  the  goods  are  actoally  taken. 
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A  fiftt  in  baakniploy  issued  on  the  7lh  of  March,  1843,  and  in  an  action  of  trover  by  the 
assignees  for  goods  pledged  by  the  bankrupt  on  the  28th  of  February,  the  trading 
was  disputed.  The  bankrupt  was  a  boarding-bouse  keeper  and  sold  wine  to  her 
boarders:— AW,  that  a  paper  in  the  handwriting  of  the  bankrupt,  purporting  to  be  aa 
fccouni  between  her  and  one  of  her  boarders,  from  December,  1840,  to  May,  1841,  was 
^ot  receivable  in  evidence  to  prove  the  trading,  unless  it  could  be  shown  lo  have 
been  written  before  the  bankruptcy;  and  held  also,  that  a  book  contaioing  acconnle 
between  the  bankrupt  and  one  of  her  boarders,  of  dates  all  antecedent  to  the  bank* 
ruptcy,  and  to  which  the  word  ''settled"  was  added  in  the  bankrupt's  handwriting,  was 
also  not  receivable  in  evidence,  unless  it  was  shown  that  the  entries  were  written 
before  the  bankruptcy. 

If  in  an  action  of  trover  by  assignees  of  a  bankrupt  the  defendant  plead  that  the  plain* 
tiffs  are  not  assignees,  the  plaintiffs  may.  op  that  issue,  give  evidence  of  any  act  of 
bankruptcy  committed  before  the  date  of  the  fiat,  although  such  act  of  bankruptcy 
be  later  in  date  than  the  tranaaction  which  is  relied  on  as  the  conversion  by  the  de* 
fendant. 

Troveh  for  watches  and  plate. — ^The  first  count  of  the  declaration  was  on 
^e  possession  of  the  bankrupt ;  and  the  second  count  on  the  possession  of 
the  assignees.  Pleas— first,  not  guilty.  Second,  ^'  that  the  plaintifis  are 
not  assignees  of  the  estate  and  effects  of  the  said  Emily  Ann  Birch,  accord* 
ihg  to  the  statutes  in  force  concerning  bankrupts,"  (concluding  to  Uie  coun* 
try.)  Third,  to  the  first  count,  that  the  bankrupt  was  not  lawfully  possessed ; 
and,  fourth,  to  the  second  count,  that  the  plaintiffs,  as  assignees,  were  not 
lawfully  possessed.  Notice  had  been  given  of  disputing  the  trading  and  act 
of  bankruptcy. 

The  fiat,  dated  the  7th  of  March,  1842,  was  put  in.  In  it  the  bankrupt 
was  described  as  ^' Emily  Ann  Birch,  of  19  Bedford  place,  Russell  square, 
in  the  county  of  Middlesex,  lodging-house  keeper,  trader,  dealer,  and 
chapman."  The  adjudication,  dated  the  8th  of  March,  1842,  and  the 
Appointment  of  assignees,  dated  the  I8th  March,  1842,  were  r^^^o 
put  in.  I  Wf 

To  prove  the  trading,  evidence  was  given  that  Mrs.  Birch,  for  several 
years  before  the  fiat  issued,  had  kept  a  boarding-house,  and  supplied  wine 
by  a  bottle  at  a  time  to  such  of  her  inmates  as  required  it ;  and  that,  in  the 
latter  end  of  1841,  she  laid  in  a  stock  of  twenty  dozen  of  port  wine  and 
twelve  dozen  of  sherry. 

Hurnfreyj  for  the  plaintiffs,  proposed  to  put  in  a  paper  in  the  handwriting 
of  the  bankrupt,  which  purported  to  be  an  account  between  her  and  Miss 
Scott,  who,  for  several  years  before  the  fiat  had  issued,  was  one  of  the 
inmates  in  her  boarding-house.  The  account  purported  to  extend  from 
December,  1840,  to  May,  1841. 

Kelly^  for  the  defendant. — ^I  submit  that  this  account  is  not  receivable 
in  evidence,  unless  it  cm  be  shown  to  have  been  in  existence  before  the 
bankruptcy. 

Hum/rey. — ^The  case  of  Sinclair  v.  Ba^galey  is  an  authority  to  show 
that  the  date  in  the  accourt  is  priinfi  fiicie  evidence  of  the  time  of  its 
existence,(a)  and  all  the  dates  in  this  account  are  long  before  the  bank* 
luptcy. 

(a)  In  the  case  of  SmrkAr^  orngmH  9f  Gu,  a  bankrupt,  r,  Fagtohy, 4  M.  4c  W.  319,  which 
was  an  action  for  goods  sold  and  dHivered  by  the  bankrupt,  with  a  plea  of  set-off.  it  <vaa 
l^eH  that  a  written  paper,  c<mtainin^  a  statement  of  mutual  accounts  between  too 
4etendant  and  the  bankrupt,  by  whom  it  was  signed,  bearing  date  previous  to  the  bank* 
vnptey,  and  showing  a  balance  due  to  the  defendant,  was  primA  facie  evidence  in  this 
action  that  it  was  written  at  the  time  it  bore  date:  and  Lord  Abinger,  t*.  B.,  said,  '*It  haa 
liever  yet  been  held,  or  even  contended,  that  where  a  paper  if  adduced  in  evide^ea 
•fainst  a  bankrunt  or  bia  assignee,  the  docaneot  iuelf  is  not  prini  (kcie  evidence  iluU 
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^^larn      *A]j)cs8dK,  B. — ^ThiB  pspef,  I  tionk,  doei  not  oft  tlie  Ause  <^  it 
^  purport  to  have  been  made  out  before  the  bankruptcy.    It  18  ah 
aoooimt  from  December,  1840,  to  May,  1841 ;  but  k  may  very  well  have 
Ibeen  made  out  after  the  banknqptcy. 

The  evidence  was  rejected. 

As  further  evidence  of  the  trading,  jHinfi/hiy,  fer  the  f»)«intiffs,  pfopo«ied 
to  put  in  a  book  containing  accounts  between  the  banknipt  and  Miss  Scott 
of  different  dates,  but  all  before  the  bankruptcy :  the  word  *^  settled"  being 
written  in  different  parts  of  the  book  in  the  bankrupt's  handwriting. 

Ajlderson,  B.-^lliis  book  may  have  been  made  up  ^ears  after  the  acts 
were  done.  You  must  show  that  the  accounts  tendered  m  evidence  existed 
before  the  bankruptcy.  The  decision  of  the  Court  of  Exchequer,  of  which 
I  was  a  member,  m  Sinclair  v.  Bagg^ley^  has  been  greatly  doubted. 

The  book  was  not  given  in  evidence.(a) 
^4611       ^  ^  ^^  ^^^  ^  bankruptcy,  evidence  was  given  with  a  *view  of  ^ 
-'  showing  an  act  of  bankruptcy  on  the  19th  of  February,  1842,  and 
another  on  the  3d  of  March,  1842. 

With  respect  to  the  defendant's  possesion  of  the  watches  and  plate,  which 
were  the  subject  cS  this  action,  three  examinations  of  the  defendant  under 
the  fiat  were  put  in,  and  from  diem  it  appeared  that  he  had  at  various  times, 
commencing  in  the  year  1836,  advanced  money  to  the  bankrupt  to  the 
amount  of  more  than  2000/. ;  and  that,  on  the  12&  iX  Februaiy,  1842,  he 
commenced  an  action  aeainst  her  to  recover  the  amount  due  to  him,  in 
which  judgment  was  sufiSred  to  go  by  default,  and  in  which  final  judgment 
was  signed  on  the  28th  of  that  month ;  and  that,  on  the  same  day,  the 
imnkrupt  induced  him  to  lend  her  55/.  on  the  deposit  (rf*  the  watches  and 
plate,  which  were  the  subject  of  the  present  action ;  that  he  did  then  lend 
her  the  sum  of  55/.  and  received  those  articles  as  a  security ;  and  that,  oh 
the  Ist  of  March,  1842,  he  sued  out  a  writ  of  fuen  facias  against  the  bank- 
rupt on  the  judgment  he  had  recovered,  under  which  the  sheriff  levied  on 
her  p:oods  on  the  same  day. 

'Hwmfreyy  for  the  plaintiffs,  proposed  to  go  into  evidence  with  a  view  of 
showing  that  the  defendant  was  not  in  circumstances  to  have  advanced  sUch 
large  sums  as  were  mentioned  ^by  him  in  his  examinations ;  and  he  proposed 
to  commence  this  head  of  evidence  in  the  year  1836. 

Kelly, — I  submit  that  the  state  of  the  defendant's  circumstances  in  1836 
cannot  be  relevant  on  an  inquiry  as  to  whether  he  advanced  the  bankrupt  a 
loan  of  55/.  m  1842. 

it  was  made  at  the  time  it  bears  date,  and  I  nerer  yet  knew  an  instance  where  the  de- 
fendant was  called  upon  to  proye  the  actual  date." 

In  the  case  otjSndtrton  y.  Wtiton  and  Fabrork,  8  Scott,  6S3, which  was  an  action  afi^ainst 
the  defendants  as  the  drawers  of  a  bill  of  exchange,  it  was  held  that  a  bill  of  exchange 
most,  in  the  absence  of  evidence  to  raise  a  presumption  to  the  contrary,  be  taken  to 
have  been  drawn  on  the  day  on  which  it  bears  date:  bnl  in  delivering  judgment,  Mr* 
Justice  Bosanquet  said,  **  There  is,  however,  one  exception,  to  which  seyeral  cases 
apply,  that  is,  where  a  bill  or  note  is  produced  for  the  purpose  of  proving  a  petitioning 
creditor's  debt  to  support  a  fiat  in  bankruptcy.  In  that  case,  though  there  may  be  some 
variance  in  the  decisions  on  the  subject,  I  apprehend  it  may  be  taken  to  be  now  settle^}, 
^at  some  evidence  beyond  the  mere  date  is  necessary  to  show  that  the  instrument 
produced  for  that  purpose  had  its  existence  before  the  act  of  bankruptcy  took  place;  bat 
the  ground  for  requiring  that  proof  appears  to  be  a  very  reasonable  and  substantial  ona. 
A  proceeding  in  bankruptcy  differs  from  an  ordinary  snit:  the  effVct  of  a  fiat  in  bank- 
ruptcy is  retrospective ;  it  invalidates  all  transactions  that  take  place  subsequently  to 
|he  act  of  bankruptcy,  and  therefore  it  may  well  be  deemed  insufficient,  in  such  cases 
Merely  to  produce  the  instrument,  without  giving  also  the  auxiliary  proof." 

(a)  See  the  case  of  itNamaru  v.  Oibb$,  ante,  p.  41S. 
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Humjrey. — ^I  put  it  as  showing  the  improbability  of  the  statements  in  his 
examinations. 

E.  JameSj  on  the  same  side. — ^The  question  will  be,  whether  the  bank- 
mpt's  suflering  judgment  to  go  by  de&ult  in  the  action  which  the  defendant 
brought  against  her,  is  not  *of  itself  an  act  of  bankruptcy.     It  is  a  {-•4go 

Erocuring  her  goods  to  be  taken  in  execution,  which  is  an  act  of  ^ 
ankruptcy ;  and  I  submit  that,  as  &r  as  the  trader  is  concerned,  the  act  is 
complete  nom  the  time  the  debtor  allows  the  creditor  to  send  in  the  execu- 
tion. 

Aldebson,  B. — It  seems  to  me  that  a  person  allowing  judgment  to  go  by 
default  suffers  his  goods  to  be  taken  in  execution  rather  than  procures  them 
to  be  so :  to  constitute  an  act  of  bankruptcy  there  must  be  2l  procuring  the 
goods  to  be  taken  in  execution,  and  that  procuring  has  no  effect  as  an  act 
of  bankruptcy  till  the  goods  are  actually  taken. 

KMy. — That  was  on  the  1st  of  March,  and  the  loan  of  the  65/.  by  the 
defendant  was  on  the  previous  day. 

Alderson,  B. — You  have  pleaded  that  the  plaintiffs  are  not  asaenees, 
and  on  that  issue  they  may  give  evidence  of  any  act  of  bankruptcy  before 
the  issuing  of  the  fiat ;  but  if  you  will  give  up  that  issue,  I  will  reject  the 
evidence. 

Kelly, — ^I  cannot  do  that. 

Alderson,  B. — ^I  think  that  the  evidence  is  admissible  to  show  the  exe* 
cution  fraudulent,  on  the  issue  that  the  plaintiffs  are  not  assignees. 

The  evidence  was  given. 

Kelly^  for  the  defendant,  submitted  that  on  this  evidence  the  bankrupt 
was  not  a  trader  within  the  meanin?  of  the  bankrupt  laws,  and  that  the  case 
of  Smith  and  ^nother^  assignees  of  BobertSj  v.  ScoUj  2  Moo.  &  Sc.  35,(a) 
ought  to  be  reconsidered. 

Alderson,  B. — ^You  may  go  to  the  court  on  that  point.  r*463 

Verdict  for  the  plaintiffs.   *• 

On  a  subsequent  day  Kelly  applied  to  the  court  for  a  new  trial,  or  to 

enter  a  nonsuit;  but  the  court  refused  a  rule. 

(a)  In  that  case  it  was  held,  that  one  who  keeps  aJods^in^-hoase,  sapplying  the  guests 
with  pro7isions  at  a  small  profit,  (such  provisions  not  forming  any  common  stock  of  iIm 
hoase,  hat  being  set  apart  for  the  particular  individual  or  family  for  whom  they  are  pro- 
cured,) is  a  hotel-keeper  within  the  meaning  of  the  stat.  6  Geo.  4,  c  16,  s.  8,  and,  as 
such,  subject  to  the  bankrupt  law.  In  that  case,  the  house  was  not  licensed  as  a  botel* 
and  there  was  nothing  in  the  external  appearance  of  the  house  to  indicate  its  character« 
save  a  bill  in  the  window  on  which  was  written  **  Lodgings  to  let." 


Third  SUHng  ai  Westminster  in  Michaelmas  Termy  1842. 

BEFOKE  MR.   BAKON  ALDEBSON. 


CHAPM4N,  Public  Officer  of  the  Newcastle,  Shields,  and  Sunderland 
Union  Joint-Stock  Banking  Company,  v.  BROWN.  ^ 

/•  tht  Exehi^uer,  if  a  cause  be  tried  at  the  third  siuing  in  term,  and  there  be  not  fom. 
days  remaining  in  the  term  after  the  return-day  of  the  distringas,  the  plaintiff  ought 
to  apply  for  speedy  execution,  in  order  that  he  may  not  be  delayed  till  the  next  term. 

Assumpsit  by  the  plaintiff",  as  public  officer  of  the  above-named  banking 
eompany,  upon  a  bill  of  exchange  for  1264/.  2s,  of  which  the  company  were 


46S]  I  Carrington  &  Marbhman.  255 

endorsees.  The  bill  haying  been  drawn  by  the  Northern  Coal  Mining  Com* 
^4641  ^^^  ^^  ^^  defendant,  and  accepted  by  him,  pa)'able  to  *the  order 
•I  of  die  drawers  six  months  after  date,  and  by  them  endorsed  to  the 
before-mentioned  banldng  company.  Plea — that  the  defendant  did  not 
accept  the  bill. 
The  acceptance  was  proved,  and  there  was  a 

Verdict  for  the  plaintiflT. 
Granger^  for  the  plaintiff,  applied  for  speedy  execution  on  the  ground 
that  the  writ  of  distrmgas  would  be  returnable  on  the  22d  of  November,  and 
the  term  ended  on  the  25th  of  November. 

Alderson,  B. — As  there  will  not  be  four  days  left  in  the  term,  you  will 
require  a  certificate  for  speedy  execution — ^you  shall  have  execution  imme- 
diately. 

Certificate  for  immediate  execution  granted.(a) 

(a)  We  beliere  that  id  the  Coart  of  Queen's  Bench,  if  a  case  be  tried  at  the  third  si^ 
tiogs  in  term,  a  certificate  for  speedy  execution  is  not  necessary,  if  the  distrinfi^as  be 
returnable  on  any  day  in  that  term,  although  there  may  not  be  four  days  remaining  in 
the  term  after  the  return-day  of  the  distringas. 


*465]       ""SUHngs  at  Westminster  after  Michaelmas  Term^  1842. 

BEFORE  MB.  BABON   GUBNEY. 


DOMETT  and  Another  v.  YOUNG  and  ANOTHER. 

A  ship  which  was  insured  ran  aground  and  was  much  damaged.  She  was  sunreyed^ 
and,  in  consequence  of  the  report  of  the  surveyors,  was  sold  as  she  lay :— HfM,  that,  to 
entitle  the  assured  to  recover  as  for  a  total  loss,  they  must  satisfy  the  jury,  that,  as 
prudent  men  and  exercising  a  sound  discretion,  they  would,  if  they  had  been  uninsured, 
have  sold  the  vessel  as  they  did;  and  that  the  jury  must  be  satisfied  not  only  that  the 
assured,  if  uninsured,  would  have  acted  as  they  did,  but  that  they  did  prudently  in  so 
acting. 

Where  a  defendant  has  paid  a  sum  into  court,  and  has  pleaded  that  the  plaintiflT  has  sus- 
tained no  greater  damages,  the  plaintiff  may  give  in  evidence  a  judge's  summons 
taken  out  by  the  defendant  two  days  before  the  trial,  to  allow  him  to  pay  a  larger  sum 
into  court,  although  that  summons  was  abandoned  and  no  order  made  upon  it. 

AssDMPSiT  on  a  policy  of  insurance  on  the  schooner  Union. — The  first 
count  of  the  declaration  stated,  that,  before  the  death  of  Henry  Reynolds,  the 

Iilaintifls  did  make  assurance  with  the  Forth  Marine  Insurance  Company, 
ost  or  not  lost,  for  ten  calendar  months,  from  the  1st  of  February  to  the  30th 
of  November,  1841,  upon  the  ship  or  vessel  called  the  Union,  for  600/.  the 
ship  valued  at  700/. :  that  the  policy  was  made  by  the  plaintiffs  as  agents 
for  Whitwell  Theaker  and  Henry  Keynolds,  since  deceased,  and  that  the 
defendants  beins  partners  in  the  said  company,  and  two  of  the  directors 
Ihereof,  promised  to  perform  all  things  in  the  policy  contained.  This  count 
of  the  declaration  then  went  on  to  aver  an  interest  m  the  vessel,  to  the  value 
of  the  sum  insured,  in  'Whitwell  Theaker  and  Henry  Reynolds  till  the  time 
of  the  death  of  the  latter,  and  in  W.  T.  and  Emily  Reynolds,  executrix  of 
Henry  Reynolds,  afterwards  and  at  the  time  of  the  loss,  and  stated  a  total 
loss  by  perils  of  the  seas,  on  the  27th  day  of  October,  1841.  Second  cotmt^ 
for  money  had  and  received.    Third  cotmt  upon  sm  account  stated. 

Pleas — *^  As  to  so  much  of  the  first  count  of  the  declamtion  as  relates  to 
the  non-payment  by  the  defendants  of  the  sum  of  170/.,  parcel  of  the  said 
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Bttm  of  600/.  in  the  said  first  count  mentioned,  and  as  to  the  last  count, 
80  far  as  relates  to  170/.,  parcel  of  the  money  in  that  count  mentioned," 
an  allegation,  that  *^the  said  account  statea  in  the  said  last  count,  as 
to  the  sai*J  sum  of  170/.,  parcel  of  the  money  in  that  count  mentioned, 
was  so  stated  of  and  concerning  the  said  sum  of  170/.,  parcel  of  thte 
*8aid  sum  of  600/.  in  the  said  first  count  mentioned ;''  and  a  plea  t^ac^ 
of  payment  of  that  sum  into  court,  and  that  the  plaintiffs  had  not  ^ 
sustained  damages  to  a  greater  amount.  ^'  And  as  to  the  said  first  count, 
except  as  relates  to  the  non-payment  of  the  said  sum  of  170/.,  parcel  of  die 
said  600/.,  the  defendants  say  that  the  said  ship  or  vessel  was,  by  the  penb 
and  dangers  of  the  seas,  ana  by  stormy  and  tempestuous  weather  and  the 
violence  of  the  winds,  a  little  bulged,  broken,  damaged,  and  spoiled,  as  in 
the  declaration  is  mentioned ;  and  that  the  said  Whitwell  Theaker  and  tfafe 
said  Emily  Reynolds  thereby  sustamed  and  incurred  a  certain  average  loss 
to  the  amount  of  the  said  sum  of  170/.  above  excepted,  and  no  more ;  with* 
out  this,  that  the  said  ship  or  vessel  was  wholly  lost  to  the  said  W.  T.  and 
to  the  said  £.  R.  as  such  executrix  as  aforesaid,  in  manner  and  form  as  is 
in  the  said  count  alle^d,"  (concluding  to  the  country.)  (a)  As  to  the  second 
count  of  the  declaration,  and  as  to  the  last  count,  except  as  to  170/.,  parcel 
thereof,  in  the  introductory  part  of  the  first  plea  mentioned,  non  assumpserunt 
Shet^  Serjt.,  for  the  plaintiffs,  in  his  opening,  submitted  that,  if  a  ^tp  wa) 
so  much  injured  by  a  peril  of  the  seas  that,  though  her  materials  were  left, 
she  had  ceased  to  exist  in  the  character  and  for  the  purposes  of  a  ship,  this 
was  a  total  loss.  He  cited  the  cases  oi  CanAridge  v.  ^dertonj  4  D.  &  R. 
203,  and  2  B.  &  C.  691,  r9  E.  C.  L.  R.  224  ;)(*)  and  ^AUen  v.  Su-  .^^^^ 
grue,  3  M.  &  R.  9,  and  8  B.  &  C.  561,  (15  E.  C.  L.  R.  297  ;)(c)  ^  ^' 
&e  former  of  which  cases  was  recognised  in  the  case  of  Boux  v.  SalvBdor^ 
4  Scott,  1,  (32  E.  C.  L.  R.  110.)  (rf) 

(a) By  the  rule  of  Hilary  Term,  4  Will.  4,  No.  13,  "All  special  trarerses,  or  traverses 
with  an  iudacement  of  afflrmatire  mauer.  shall  conclade  to  the  coantry:  provided  that 
this  regrulation  shall  not  prvelnde  the  opposite  party  from  pleading  over  to  the  induce* 
ment  when  the  traverse  is  immaterial.*' 

(6)  In  that  case,  it  appeared  that  the  yessel  was  so  damaged  by  a  sea  peril,  that^ 
in  order  to  render  her  seaworthy,  it  would  cost  as  much  to  repair  her  as  she  was  origi* 
nally  wonh,  and  that  the  captain  sold  her  to  a  purchaser,  who  partially  repaired  her  and 
sent  her  upon  a  yoyage,  which  she  never  completed,  in  consequence  of  her  infirmity:  and 
it  was  held,  first,  that  the  underwriters  were  liable  as  for  a  total  loss,  thongh  the  vessel 
remained  in  specie  at  the  time  she  was  sold;  and,  secondly,  that  notice  of  abandonment 
was  unnecessary  to  entitle  the  owner  to  recover.  In  that  case.  Lord  Chief  Justice  Abbott 
said,  <*If  the  ship  remains  in  specie  as  a  ship,  and  available  for  the  purposes  of  a  ship, 
she  cannot  be  said  to  be  totally  lost;  but  if  she  is  a  mere  congeries  of  planks,  utterly 
Useless  without  a  repair  which  would  cost  more  than  her  value,  which  was  the  case 
here,  then  she  is  totally  lost  in  every  fair  sense  of  the  words ;"  and  on  Copley,  A.  6.« 
observing  that  she  was  sold  as  a  ship  with  her  register,  his  lordship  added,  *'The  name 
you  give  a  thing  will  not  alter  the  nature  of  it" 

(r)  In  that  case,  the  ship  had  gone  aground,  and  the  expenses  of  repairing  her  wonI4 
have  exceeded  what  she  was  worth  when  repaired,  and  Lord  Tenterden,  C.  J.,  said« 
"The  question  in  this  case  is,  was  this  a  total  losst  The  jury  have  found  that  the  ship 
was  so  damaged  as  not  to  be  worth  the  costs  of  repairing  her.  In  other  words,  they  have 
found  that,  though  the  materials  were  left,  the  ship  had  ceased  to  exist  in  the  character 
and  for  the  purposes  of  a  ship.  In  short,  that  the  ship  was  a  total  loss,  for  that,  accord* 
ing  lo  the  decision  in  several  reeent  eases  upon  this  subject,  is  the  legal  efieet  and  resnte 
Of  their  finding." 

(tf)  In  the  case  of  Bxmx  v.  SaUadort  hides  were  shipped  on  board  a  vessel  at  Valparaiso 
Ibr  Bordeaux.  The  ship  sailed  from  Valparaiso  on  the  13th  of  Mav,  and  on  the  7th  of 
July  put  into  Rio  de  Janeiro  in  consequence  of  damage  by  stress  e^  weather.  It  bei«^ 
iniiid  that  the  hides  wei«  so  much  damaged  that  it  woutd  be  Impracticable  to  carry  thea 
In  specie  to  the  termination  of  the  voyage,  (they  being  in  such  a  state  that  they  mMk 
•ither  have  been  annihilated  by  putrefaction  or  thrown  overboard,}  they  were  sold  mt 
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It  appeared  fitnzf  the  eyidenee,  flrat,  an  the  25th  of  October,  1841,  the 
Union  bad  come  to  Deal  with  a  cargo  of  coals,  and  that,  as  is  usual  with 
colliers  at  thai  place,  she  was  ^'beached," — which  means  run  upon  the 
beach  for  the  purpose  of  discharging  her  cargo, — ^but  that  before  the  cargo 
*4fi81  ^^^'^  ^  discharged  the  wind  veered  from  east-north-^east  to  south- 
•l  west ;  and  rough  weather  coming  on,  it  became  necessary  that  sh^ 
riiould  be  hauled  off  and  floated ;  but  m  an  attempt  to  do  this,  an  anchor 
came  home  and  the  vessel  drifted  broadside  upon  the  beach  and  sustained 
reiy  considerable  damage.  It  was  further  proved,  that  the  captain  caused  k 
survey  and  report  to  be  made  bv  Captain  Taylor  and  Mr.  H.  R.  Reynolds, 
who  reported  that  they  found  the  vessel  *^  very  much  strained  all  over,  the 
butts  started,  the  oakum  washed  out  of  the  seams,  «id  the  vessel  much  and 
generally  injured,''  but  ^^  that  the  full  extent  of  the  damage  could  not  be 
accurately  ascertained  till  the  vessel  should  be  placed  in  dock."  And  tl^y 
recommended,  for  the  benefit  of  all  parties,  that  the  schooner  should  be  sold 
as  she  then  lay,  as  there  would  be  ^at  expense,  uncertainty,  and  risk  in 
getting  her  off,  and  the  probable  repairs  might  exceed  the  value  of  the  ves* 
sel.  It  further  appeared,  that  in  consequence  of  this  survey  and  report,  and 
the  weather  still  continuing  bad,  the  captain  caused  the  vessel  to  be  sold  by 
auction  in  the  state  in  which  she  then  lav ;  and  that  her  hull  was  bought  for 
105/.  and  her  spars,  &c.  for  80/.  more,  by  Mr.  Bushell,  a  shipbuilder  carry- 
ing on  business  at  Deal.  It  was  proved  by  Mr.  Bushell,  that  it  cost  him 
50/.  to  remove  the  vessel  from  the  place  at  which  she  was,  and  about  300/L 
more  to  repair  her ;  but  that  he  had  repaired  her,  and  the  vessel  had  made 
several  voyages  since.  Mr.  Bushel!  also  stated,  that,  from  having  a  number 
of  men  always  in  his  employ,  he  had  caused  the  vessel  to  be  repmred  on 
much  more  advantageous  terms  than  an  owner  could  have  done ;  and  that, 
if  the  weather  had  continued  bad,  the  vessel  would  have  been  lost  altogether. 

It  was  proved  by  Mr.  Friend,  that  he  had  surveyed  the  vessel  before  the 
auction,  and  found  that  ^^  some  of  her  floor^timbers  next  the  kelson  were 
broken,  several  butt-ends  started,  some  of  her  stem-posts  started,  the  oakum 
washed  out,  and  several  treenails  started ;''  but  that  it  was  '^  impossible  to 
make  an  accurate  survey  without  taking  up  her  ceiling." 
*4fiQ1  *Captain  Taylor  was  called  to  prove  the  state  of  the  vessel  when 
-'  he  surveyed  her ;  and  he  also  stated,  that  if  the  weather  were  calm 
the  vessel  could  have  been  got  off  easily ;  but  that,  under  all  the  circum^ 
stances,  he  should  have  broken  the  vessel  up. 

With  a  view  of  showing  that  the  sum  paid  into  court  was  not  sufficient, 
Sheey  Seijt.,  for.  the  plaintiffs,  proposed  to  put  in  a  summons  of  Baron  At- 
BERsoN,  served  by  one  of  the  clerks  of  the  defendants'  attorneys  on  Mr.  Cur- 
ling, one  of  the  plaintiffs'  attorneys,  two  days  before  the  trial.  This  was  a 
summons,  calling  upon  the  plaintiffs'  attorneys  to  Aovr  cause  why  the  defend* 
ants  should  not  have  leave  to  pay  a  further  sum  of  30/.  into  court.  This 
summons  had  been  abandoned,  and  JMt  order  had  been  made  upon  it. 

ftio  for  one-foorth  of  their  value.  On  the  28d  of  July  the  ship  set  sail  from  Rio  on  her 
voyage  to  Bordeaux,  and  was  stranded  on  the  89th  of  September,  at  the  entrance  of  the 
Garonne.  In  an  action  on  a  policy  containing  a  memorandum,  declaring:  **  cocoa  and 
hides  free  of  particular  average,  unless  the  ship  were  stranded,"  it  appeared  that  tha 
assured  received  the  n«ws  of  the  damage  and  of  the  sale  of  the  hides  at  the  same  time: 
ind  it  was  held,  first,  that  this  was  not  a  stranding  of  the  ship  within  the  meaning  of  tha 
Bemoraodum,  so  as  to  entitle  the  assured  to  recover  for  an  average  loss ;  and,  secondly^ 
that  the  assured  were  entitled  to  recover  as  for  a  total  loss  without  abandonment  la 
Aat  case,  the  authority  of  the  case  of  Cambridge  v,Jlndtrton  was  recognised  by  Lord 
Abinger,  C.  B.,  in  delivering  the  .judgment  of  the  Court  of  Exchequer  Chamber  .  . 
▼OL.  XUU  33  Y  2 
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ThetigeTj  for  the  defendants. — ^I  submit  that  this  summons  is  not  receir- 
able  in  evidence,  as  no  order  was  made  upon  it. 

GuRNEYy  B. — ^I  shall  receive  the  evidence. 

The  summons  was  given  in  evidence. 
.  Thesiger  addressed  the  jury  for  the  defendants,  and  submitted,  that,  if 
the  captain  had  exercised  a  sound  discretion  as  a  prudent  owner  would  have 
done  in  case  his  ship  had  been  uninsured,  he  would  have  had  her  repaired, 
instead  of  selling  her,  as  he  did.  He  cited  the  case  of  Young  v.  I\tringj{a) 
and,  with  respect  to  the  summons,  he  submitted  *that  that  did  not  r«4»/v 
prove  that  the  defendants  admitted  a  greater  amount  of  damages  than  '- 
170/.,  because  prudent  persons  oflen  paid  into  court  larger  sums  than  they 
ou^t,  from  a  fear  of  paying  in  too  little,  which  would  place  them  in  as  bad 
a  situation  as  if  they  had  paid  in  no  money  at  all. 

GuRNEY,  B.,  (in  summing  up.) — The  main  question  in  this  case  is,  whe- 
iber  the  loss  was  a  total  loss,  or  a  partial  loss  only ;  and  in  determining  that 

Suestion,  you  will  have  to  consider  whether  the  owners  of  the  ship,  as  pni- 
ent  men,  aad  exercising  a  sound  judgment,  would,  if  they  had  been  unin- 
sured, have  sold  the  vessel,  as  was  done  here,  or  whether  they  would  have 
employed  persons  to  try  to  ^t  her  oflT,  and,  if  successful,  have  repaired  the 
vessel  for  themselves ;  for,  m  order  to  entitle  the  plaintiffs  in  this  case  to 
lecover  as  for  a  total  loss,  they  must  satisfy  you  that,  if  they  had  been  unin* 
sured,  they  would  have  acted  as  they  have  done,  and  also  that  they  did 
prudently  in  so  acting. 

The  jury  found  that  there  had  been  a  partial  loss  only,  and  it  was 
arranged  that  the  amount  should  be  ascertained  upon  a  reference. 

(a)  In  the  case  of  Ymng  y.  Twing,  Bart^  8  8coU,  N.  R.  758,  in  which  the  question  was» 
whether  there  was  a  partial  or  a  total  loss,  Lord  Chief  Justice  Tindat  told  the  jury,  '*That 
they  were  to  take  into  their  consideration  the  cost  of  the  repairs  on  the  one  hand,  and  on 
the  other  what  would  he  the  intrinsic  value  of  the  ship  to  the  owner  under  all  the  cir- 
eamstances  attending  her,  after  she  was  repaired;  and  that  they  were  to  say,  whether 
the  owner  of  this  ship,  being  a  man  of  prudence  and  discretion,  and  uninsured,  woald, 
under  all  the  existing  circumstances,  have  repaired  his  ship  or  not;  that  if  a  prudent 
and  discreet  owner,  being  uninsured,  would  have  repaired  the  ship,  the  assured  ought  to 
have  done  so,  and  the  loss  in  that  case  was  only  a  partial  loss ;  and  if  such  person 
would  not  have  repaired  his  ship,  the  loss  was  a  total  loss."  To  this  direction  of  the 
lord  chief  justice  there  was  a  bill  of  exceptions,  but  the  Court  of  Exchequer  held,  thai 
the  direction  of  the  lord  chief  justice  was  right;  and  Lord  Abinger,  C.  B.,  in  delivering 
the  judgment  of  that  court,  said,  **The  lord  chief  justice  has  laid  down  the  usual  and 
recognised  rule,  that  the  jury  ought  to  consider,  whether,  under  all  the  circumstances 
attending  the  ship,  a  prudent  owner,  if  uninsured,  would  have  repaired  the  vessel.**  In 
that  ease  it  was  also  held,  that,  in  determining  this  question,  the  jury  were  not  to  take 
into  their  consideration  the  circumstance  of  the  ship  being  valued  at  S0002.  in  th.e  policy. 


♦MACNAMARA  v.  HULSE  and  Others.  [•471 

In  an  action  for  the  infrinfrement  of  a  patent,  the  defendant  cannot,  by  his  notice  of  ol^ 

jections,  (given  nnder  the  stat  6  &  6  Will.  4,  c  S3,  s.  5,)  go  beyond  his  pleas. 
Smbie,  that  if  an  invention,  for  which  a  patent  is  granted,  would,  if  put  into  practice,  be 
'    nseful,  an  action  for  the  infringement  of  the  patent  may  be  maintained,  althongh  the 
plaintiflTs  invention  has  never  been  put  into  actual  use,  except  by  the  defendant,  wbea 
he  infringed  the  patent 
Where  in  an  action  for  infringing  a  patent  for  blocks  for  pavement,  the  plaintiflT claimed 
-    as  his  invention  that  his  block  was  bevelled  both  inwards  and  oatwards  on  the  same 
■    »ide  of  the  block,  and  it  was  alleged  that  the  defendant's  blocks  were  an  imitation  of 
.    the  plaintiff's,  as  two  of  the  defendant's  blocks  were  equivalent  to  one  of  the  plain 
tiff's: — Htld^  that  it  was  for  the  jury  to  say  whether  die  defendant's  blocks  were  m 
effect  the  same  as  the  platntiff^s,  although  no  single  block  of  the  defendant's 
Wrelled  both  inwards  and  oatwards  on  the  same  side. 
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In  raeb  a  ease  the  speeilleatioii  did  not  state  at  what  angle  the  berels  should  he  madie. 
and  one  witness  stated,  that  the  angle  was  material,  but  another  witness  stated  that  any 
angle  would  be  of  some  benefit :— JXeU^  that  if  the  jury  thought  that  a  bevel  at  any 
angle  would  be  beneficial,  the  specification  would  be  good,  although  it  omitted  to  state 
any  particular  angle  at  which  the  bevels  should  be  made. 

If  a  patent  be  taken  out  for  blocks  for  paving  with  **  stone  or  onjr  aihir  imiabU  material  ^ 
this  will  include  wood  pavement,  although  no  wood  pavement  was  in  actual  use  at  the 
date  of  the  patent,  and  although  the  inventor  might  not  have  had  wood  pavement  in 
his  contemplation. 

Case  for  the  infringement  of  a  patent,  dated  15th  of  March,  1837,  for 
"  certain  improvements  in  paving,  pitching,  or  covering  streets,  roads,  and 
other  ways."  The  declaration,  besides  the  usual  breaches,  that  the  defend- 
ants used  the  plaintiff's  invention,  &c.,  stated  that  the  defendants  did  make 
and  cause  to  be  made  large  quantities  of  wooden  blocks,  for  the  purpose  of 
paving  roads,  streets,  and  ways  according  to  the  improvements  of  the  plain- 
tifif,  and  in  imitation  of  his  mvention.  Pleas,  first,  not  guilty.  Second, 
that  the  plaintiff  was  not  the  true  or  first  inventor.  Third,  that  the  said  in- 
vention was  not,  at  the  time  of  making  and  granting  the  said  letters  patent, 
a  new  invention  within  this  realm,  but  had  been  and  was  publicly  practised 
and  used  before.  Fourth,  that  the  nature  of  the  said  invention,  and  the 
manner  in  which  the  same  was  and  is  to  be  performed,  were  not  nor  are 
particularly  described  or  ascertained  by  the  specification.  Fifth,  that  the 
said  invention  was  not  nor  is  of  any  public  use  or  benefit.  All  the  defend- 
ants' pleas  concluded  to  the  coimtry,  except  the  third,  which  concluded 
with  a  verification.  Replication  to  the  thind  plea,  that  the  said  invention 
was,  at  the  time  of  the  making  and  granting  the  said  letters  patent,  a  new 
invention  within  this  realm,  and  had  not  been  nor  was  publicly  practised  or 
known  before  that  time,  (concluding  to  the  country.) 
^4721  ^^^  defendants  had,  imder  the  stat.  5  &  6  Will.  4,  c.  83,  *s.  5,(a) 
-I  given  to  the  plaintiff  a  notice  of  sixteen  objections,  which  were  in 
substance  as  follows : — First,  that  the  mode  of  paving  described  in  the  letters 
patent  was  not  new. 

Second,  that  the  invention  does  not  show  any  new  method  of  cutting  the 
materials. 

Third,  "  that,  at  the  time  of  granting  the  letters  patent,  wood  pavement 
was  not  practised  or  known  in  iSigland,  and  the  term  ^ paving'  or  'pitching' 
signifies  a  road  laid  with  stones  endwise ;  and  throughout  the  whole  patent 
the  word  '  wood'  is  not  used,  but  only  stone  or  other  suitable  materials  of  a 
similar  nature,  such  as  marble,  gramte,  or  any  mineral  substance,  but  not 
Tegetable  substance." 

Fourth,  diat  the  patent  does  not  apply  to  any  pitching  or  covering  of 
wood,  and  is  not  applicable  to,  and  does  not  aumorize  the  making  roads 
with  wood. 

Fifth,  that  the  specification  was  not  sufiScient,  because  it  did  not  state  tmy 

invention,  any  novelty,  any  new  process,  or  any  new  result  from  an  old 

ptocess. 

(m)  By  which  it  is  enacted*  ''That  in  any  action  brought  against  any  person  for  in* 
frininng  any  letters  patent,  the  defendant,  on  pleading  thereto,  shall  give  to  the  plaintiflT, 
and  in  any  wire  facias  to  repeal  snch  letters  patent,  the  plaintiff  shall  file  with  his  de- 
claration, a  notice  of  any  objections  on  which  he  means  to  rely  at  the  trial  of  sach 
aetion  s  and  no  objection  shall  be  allowed  to  be  made  in  behalf  of  such  defendant  or 
plaintiflT  respeciiyely  at  snch  trial,  unless  he  pmre  the  objections  stated  in  snch  notice; 
.provided  always,  that  it  shall  and  maybe  lawful  for  any  judge  at  chamben,  on  summons 
aenred  bv  snch  defendant  or  plaintiff  on  snch  plaintiff  or  defendant  respectively,  to  phow 
eanse  whv  he  should  not  be  allowed  to  ofler  other  objections,  whereof  notice  shall  not 
have  been  given  as  aforesaid,  to  give  leave  to  offer  such  objections,  on  snch  .terms  as  w 
such  judge  shall  seem  fit.'' 
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Sixth,  fliat  the  pbuntiff's  Glaim  ia  fin*  all  shapes,  foim^  and  bcrel^i  and 
DO  angle  is  defined  in  the  specification. 

Seventh,  that  the  plan  and  section  do  not  agree. 

Eighth,  that  no  exact  depth  of  the  materials  is  given. 

Ninth,  that  the  specification  sometimes  says  half-stOBes  to  be  against  the 
curb,  but  the  section  does  not  show  it. 

Tenth,  that  iron  and  brick  roads  were  tried  after  the  *inrention   rmAn^ 
and  patent,  and  that,  so  &r  as  they  are  included  in  them,  they  are  of   I- 
no  practical  benefit  or  advantage. 

Eleventh,  that  the  supposed  mvention  is  of  no  public  benefit  or  advmtag^. 

Twelfdi,  that  it  was  not  new. 

Thirteenth,  that  the  tide  of  the  patent  is  insufficient  and  inapplicable,  if  it 
was  intended  thereby  to  extend  to  wood  pavements,  such  as  have  been  pat 
in  practice  and  used  by  the  defendants. 

Fourteenth,  that  the  specification  is  insufficient,  because  it  does  not 
describe  the  invention  so  that  it  is  fiilly  disclosed  and  made  known  to  the 
public. 

Fifteenth,  that  by  the  specification  it  is  not  described  whether  the  sides  of 
die  materials  should  be  laid  down  at  right  angles  with  the  base,  or  with  each 
other,  or  at  any  ande,  or  in  what  figure ;  nor  do  the  drawings  supply  that 
defect,  nor  does  the  length,  breadth,  or  depth  of  the  stones  or  other  materials 
appear. 

Sixteenth,  that  the  depth,  breadth,  and  length  of  the  stones  or  other  sub- 
stances  will  depend  on  the  mineral  or  vegetable  substances  used,  whereas 
neither  the  specification  nor  drawings  point  out  nor  define  what  difilerences 
will  be  created,  or  how  met  or  disposed  of. 

It  was  opened  by  Pollock j  A.  G.,  for  the  plaintifi",  that  the  plaintiflT  had 
invented  a  block  which  was  useful  for  wood  pavement,  the  plaintiflT's  block 
being  in  the  form  of  two  solid  riiombs,  placed  one  in  front  of  the  other  in 
opposite  directions,  so  that  each  side  of  one  of  the  plaintiff's  blocks  was 
bevelled  both  inwards  and  outwards.  This  block  had  been  imitated  by 
the  defendants,  each  of  whose  blocks  consisted  of  a  single  solid  rhomb,  and 
the  defendants  then  fastened  their  blocks  together  by  pins,  so  that  two  of  the 
defendants'  blocks  fastened  together  by  the  pins,  as  they  were  intended  to 
be,  were  exactly  the  same  as  one  of  the  blocks  of  the  plaintiff;  and  if  one 
of  the  plaintiff's  blocks  were  cut  in  half,  so  as  to  detach  finom  each  other  the 
two  solid  •rhombs  of  which  it  consisted,  the  two  parts  would  be  each  r*^^^ 
of  them  the  same  as  one  of  the  defendants'  blocks.  It  appeared  finom  ■- 
the  defendants'  objections,  delivered  under  the  5th  section  of  the  stat.  5  &  6 
Will.  4,  c.  83,  that  it  was  to  be  objected  that  the  plaintiff's  patent  was  not 
taken  out  for  wood  pavement,  and  that  the  defendants  meant  to  rely  on  six* 
teen  different  objections. 

Lord  Abinger,  C.  B. — Whatever  objections  (he  defendants  may  have 
given  you  notice  of,  they  cannot  go  beyond  their  pleas.  I  apprehend  that 
tne  statute  does  not  make  the  notice  of  objections  stand  in  the  place  of  pleaa» 

Kelly,  for  the  defendants. — The  notice  of  objections  merely  states  more 
]iarticularly  what  the  pleas  state  more  generally. 

PoUockj  A.  G. — ^Tbe  objection  is,  mX  wood  is  not  q>ecificaDy  mentioned 
csther  in  the  patent  or  in  the  specification. 

Lora  Abinger,  C.  B. — ^This  is  not  a  patent  for  wood  pavement,  it  is  for 
paving  without  any  limit  as  to  material. 

•    On  the  part  of  the  phintiff  an  exatmned  oopgrof  the  q>ecification  was  put 
m.  .  U  was  dated  the  lat  of  Scptsember,  1837,  and  was  as  foUows:— 
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"  My  invention  consists  in  an  improved  mode  of  cutting  or  foiming  stone, 
mr  other  tuiiabk  nuUerialj  for  paving  or  covering  roads  or  other  places,  such 
as  roo&  of  buildings,  or  fbors,  as  hereafter  described."  [Here  followed  a 
description  of  a  drawing  annexed  to  the  specification.  There  was  no  scak 
attached  to  the  drawing,  and  the  precise  angle  at  which  the  bevels  were  to 
be  made  was  not  stated.]  And  it  concluded — '^  And  I  would  have  it  under- 
*4751  ^^^^;  ^^  whai  ^I  claim  is  the  mode  herein  explained  of  forming  or 
•I  working  the  stones  or  other  materials  to  the  figures  A.  or  B.,  for  the 
purpose  of  producing  better  paving,  pitching,  or  covering  of  streets,  roads, 
and  wayS|  and  other  purposes,  as  above  described." 

It  was  proved  by  Mr.  Bebbineton  that  he  had  made  seven  of  those  blocks 
for  the  plaintiff,  who  had  shown  nim  a  copy  of  the  specification  and, drawing, 
And  also  given  him  some  verbal  directions ;  but  be  stated  that  any  person  of 
ioompetent  skill  could  have  made  the  blocks  from  seeing  the  specificalicm 
and  drawing  only,  without  any  verbal  explanation  or  direction;  and  that, 
although  the  precise  angle  at  which  the  beveb  were  to  be  made  was  not 
stated,  that  could  not,  in  the  witness's  judgment,  be  material,  as  a  bevel  at 
any  angle  would  be  to  some  extent  useflil. 

It  was  proved  by  Mr.  Robertson,  the  editor  of  the  Mechanics'  Magazine^ 
that  the  subject  of  wood  pavement  had  been  discussed  among  scientific  men 
before  the  year  1837 ;  aini  Mr.  Robertson  also  stated  that  he  considered  that 
the  plaintiff's  invention  would  be  useful,  and  that  the  novelty  of  it  consisted 
in  the  obtaining  mutual  support  by  the  bevelling  outwardly  and  inwardly  on 
the  same  side  of  the  block. 

Mr.  Gibbs,  a  civil  engineer,  stated  that  in  his  judgment  the  plaintiff's 
invention  would  be  useful,  '^  if  put  into  practice ;"  but  that  the  angle  ^ 
which  the  bevels  should  be  made  would  be  material. 

KtUy^  for  the  defendants. — I  submit  that  there  is  no  case  to  go  to  the 
jury  on  the  fifth  issue,  in  which  the  defendants  say  that  the  plaintiff'* 
invention  is  of  no  public  utility.  The  plaintiff  has  on  that  issue  to  prove 
that  it  is  useful,  but  there  is  no  evidence  of  any  one  block  made  according 
to  the  plaintiff's  method  ever  being  used  anywhere  from  the  year  1837  to 
the  present  time — the  only  evidence  being  tlie  speculative  opinions  of  two 
witnesses,  that,  if  carried  into  effect,  the  invention  would  be  useful. 
*A7f\1  *Loid  Abingcr,  C.  B.— -The  plaintiff  says  that  your  clients  have 
•I   carried  it  into  practical  effect  and  have  found  it  useful. 

Kelly, — There  is  no  proof  that  there  were  any  of  these  blocks  made. 

Lord  Abingee,  C.  B.— The  first  witness  made  some  for  the  plaintiff. 

Kelly, — ^They  were  not  intended  to  be  used. 

Lord  Abinger,  C.  B. — It  shows  that  they  were  ready. 

KeUy. — I  submit  that  it  must  be  shown  that  the  invention  has  been 
^rousfht  into  use ;  but  I  am  quite  content  if  your  lordship  will  give  me  the 
benefit  of  the  objection  hereafter. 

Lorfl  Abinger,  C.  B.— Surely. 

KHly. — ^I  submit,  further,  that  as  the  plaintiff  claims  as  his  invention  the 
bevilling  in\^ards  and  outwanls  on  the  same  side  of  one  block,  the  defend* 
ants  have  not  pirated  that,  as  they  have  never  had  any  block  bevelled  both 
inwards  and  outwards  on  the  same  side. 

Lord  Abinger,  C.  B. — ^That  is  a  matter  of  fact.  It  will  be  for  the  jury 
to  say  whether  they  think  the  defendants'  blocks  in  effect  the  same  as  th^ 
plainiff's. 

KeUy, — There  is  also  in  the  specification  no  direction  whatever  as  to  the 
angle  at  which  the  bevels  are  to  be  made. 
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Lord  Abinger,  C.  B. — One  of  the  plaintiff's  witnesses  says  that  the  pm 
cise  angle  of  the  bevel  is  important,  but  ^another  of  the  witnesses  rmA*vj 
says  that  any  angle  will  be  of  some  use.  It  will  be  for  the  jury  to  >• 
say  whether  any  particular  angle  is  essential,  or  whether  any  anne  whatever 
is  useful  and  beneficial.  It  must  be  less  than  a  right  angle,  because  if  it 
was  a  right  anrie  it  would  not  be  a  bevel.  If  the  specification  leave  it  to 
experiment  to  determine  what  is  the  proper  angle,  it  is  not  good ;  but  if  any 
angle  is  a  benefit,  it  will  do. 

Kelly. — I  submit,  further,  that  the  plaintiff's  patent  does  not  apply  to 
wood  pavement  Inhere  was  no  wood  pavement  m  actual  use  in  the  year 
1837,  which  is  the  date  of  his  patent ;  and  then  comes  the  question  whether 
it  can  extend  to  any  thing  but  stone  or  something  then  used. 

Lord  Abinger,  U.  B. — ^I  think  that  the  words  ^^  any  other  suitable  ma- 
terial" include  a  wood  pavement,  though  probably  the  plaintiff  never  con- 
templated it. 

Aelly  addressed  the  jury  for  the  defendants,  and  stated  (inter  alia)  that  the 
plaintiff's  invention  was  not  new,  because  a  person  named  McCarthy  had, 
m  the  year  1818,  taken  out  a  patent  for  a  pavement,  in  which  each  block 
was  to  have  two  bevels  invrards  and  two  bevels  outwards  on  the  same  side 
of  the  block;  and  that  if  the  plaintiff  was  correct  in  contending  that  one  of 
his  blocks  cut  in  two  would  be  the  same  as  two  of  the  defendant's  blocks, 
it  would  be  equally  true,  that  one  of  Mr.  M'Carthy^s  blocks  cut  in  two 
would  be  the  same  as  two  of  the  blocks  of  the  plaintiff;  and  that  if  the 

Slaintiff 's  block  were  not  to  be  considered  as  in  effect  the  same  as  Mr. 
l^Carthy's,  the  defendant's  could  not  be  considered  the  same  as  the 
plaintiff's. 

An  examined  copy  of  Mr.  McCarthy's  specification  was  put  in ;  and  it 
was  proved  by  Mr.  Farey,  that  in  principle  the  invention  there  described 
was  the  same  as  the  plaintiff's. 

^Pollocky  A.  G. — ^There  is  no  doubt,  that  if  you  take  McCarthy's  rt^m 
block  and  divide  it,  you  get  a  bevel  inwards  and  outwards  on  the  ^ 
same  side  of  the  block. 

Lord  Abinger,  C.  B. — ^You  can  make  the  plaintiff's  block  by  cutting 
McCarthy's  block  into  two,  and  you  can  make  the  defendants'  block  by 
cutting  McCarthy's  block  into  four,  and  there  is  an  end  of  the  originality.  I 
think  so,  and  probably  the  jury  think  so  too. 

The  foreman  of  the  special  lury.     ci  ^e  do,  my  lord." 

Kellt/. — The  jury  ou^ht  to  be  discharged  as  to  the  other  issues. 

Pollocky  A.  G. — If  the  jury  are  satisfied  in  iavour  of  the  defendants  as  to 
one  issue  which  goes  to  the  whole  case,  I  think  that  I  ought  not  to  keep  up 
die  cause  merely  to  determine  the  other  issues. 

Verdict  for  the  defendants  on  the  second  issue,  and  the  jury  discharged 
as  to  all  the  other  issues. 

Lord  Abinger,  C.  B. — ^I  may  now  say  that  my  opinion  was  as;ainst  the 
plaintiff  as  to  the  angle  not  being  stated,  and  that  the  specification  in  that 
respect  was  insufficient. 


A19}  1  Carrington  &  Marshmak.  263 


M79]  ^BXFOEE  LOBO  ABINGER,  C.  B« 


SMITH  V.  MARRABLE,  Knt. 

If  premises  be  let  for  the  purposes  of  occupation,  it  is  on  an  implied  condition  that 
they  should  be  fit  for  occupation. 

If  A.  take  a  furnished  house  of  B.  for  five  weeks,  and  it  be  so  infested  with  bugs  as  to  be 
unfit  for  the  occupation  of  »  respectable  family,  this  will  jastify  A.  in  quitting  it ;  and 
when  in  such  a  case  the  tenant  quitted  at  the  end  of  four  days,  paying  a  week's  rent» 
it  was  held  that  he  was  justified  in  what  he  did,  and  was  not  liable  for  any  subse- 
quent rent. 

AM,  also,  that  in  an  action  for  use  and  occupation  for  the  four  weeks'  rent,  (in  which 
credit  was  given  in  the  particulars  for  the  rent  actually  paid,)  non  assumpsit  was  the 
proper  plea. 

If  the  counsel  for  a  plaintiff*  proposes  to  give  evidence  in  anticipation  of  the  intended 
defence,  but  does  not  do  so,  the  judge  then  intimating  an  opinion  that  the  defence 
cannot  be  gone  into,  as  it  was  nor  specially  pleaded,  and  the  judge  aAerwards  allows 
the  defence  to  be  gone  into,  and  the  plaintiff*  adduces  his  evidence  as  evidence  in 
reply,  and  there  be  a  verdict  for  the  defendant  :—if(lrf,  that  these  circumstances  are  no 
ground  for  granting  a  new  triaL 

Assumpsit  for  use  and  occupation  of  a  furnished  house.  Plea,  non 
assumpsit.(a) 

It  was  opened  by  Haywardj  for  the  plaintiflT,  that  in  the  month  of  Sep- 
tember, 1842,  by  an  agreement  in  writing,  the  plaintiff  agreed  to  let,  and 
the  defendant  agreed  to  take,  the  house  No.  5  Brunswick  place,  Brighton, 
for  five  or  six  weeks,  at  the  option  of  the  defendant,  at  the  rent  of  eig^t 
guineas  per  week,  the  rent  to  commence  from  the  date  of  the  agreement ; 
and  that  the  defendant's  family  took  possession  of  the  house,  and  after 
occupying  it  for  four  days  quitted  it,  and  sent  the  key  to  the  plaintiff,  with 
right  guineas  for  a  week's  rent,  alleging  that  they  could  not  occupy  the 
house  any  longer,  as  it  was  infested  with  bugs.  The  plaintiff  refused  to 
accept  the  key,  and  had  brought  this  action  for  33/.  12«.  for  four  weeks' 
rent,  the  residue  of  the  term  mentioned  in  the  agreement.  He  submitted, 
*4801  ^^^  ^^  ^^  ^^  ^^  defence  to  be  offered  by  the  ^defendant,  it  was 
■■  inadmissible  under  the  plea  of  non  assumpsit,  which  was  the  only 
plea  to  the  count  for  use  and  occupation  ;  but  that  if  his  lordship  thought 
that  the  intended  defence  was  admissible  on  these  pleadings,  he  should  go 
into  evidence  to  disprove  it. 

Lord  Abingek,  C.  B. — It  appears  to  me  that  this  defence  will  not  be 
open  to  the  defendant  on  these  pleadings. 

On  the  part  of  the  plaintiff,  the  agreement  (properly  stamped)  was  put  in. 
It  was  to  the  effect  above  stated,  and  it  was  proved  that  the  defendant's 
family  entered  and  had  possession  of  the  house,  and  occupied  it  for  four  days, 
and  then  left,  paving  rent  for  one  week ;  and  that  the  key  was  sent  to  the 
plaintiff,  who  renised  to  accept  it. 

Erky  for  the  defendant. — The  defence  in  the  present  case  is,  that  this 
house  was  so  infested  with  bugs  that  the  defendant's  family  found  that  thej 
could  not  occupy  it;  and  I  submit  that  I  am  at  liberty  to  go  into  this 
defence  under  the  plea  of  non  assumpsit,  the  plaintiff  relying  on  the  general 
count  for  use  and  occupation ;  and  if  I  should  prove  that  the  house  was  not 

(a)  The  declaration  aho  contained  a  count  upon  a  demise  to  the  defendant,  allegiaf 
that  the  defendant  did  not  use  the  premises  in  a  tenantplike  manner,  and  assifrned  as  a 
breach  that  three  panes  of  glass  in  the  windows  were  broken.  To  this  the  defendant 
pleaded  that  he  did  use  the  premises  in  a  tenant-like  manner;  bat  no  evidence  was 
oibred  onlhis  pan  of  the  case. 
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habitable  by  reason  of  the  nuisances  alluded  to  by  the  plaintiff's  counsel,  it 
follows  as  a  consequence,  that  no  implied  praniae  in  law  could  arise  to  pay 
rent,  save  in  respect  of  the  actual  occupation.(a)  Here,  the  defendant  has 
paid  rent  for  the  period  during  which  he  occupied  the  house,  and  this  pay* 
ment  is  given  credit  for  in  the  plaintiff's  particulars  of  demand  annexed  to 
Ibe  record^(&)  I  propose,  thereforci  to  give  evidence  of  *sueh  facts  r»40] 
as  will  show  that  the  premises  were  incapable  of  occupation,  and  ^ 
that  will  entide  the  defendant  to  a  verdict  on  the  authority  of  rtie  cases  of 
Chapman  v.  Marshal,  4  C.  &  P.  65,  (19  E.  C.  L.  R.  275 ;)  Edwards  v. 
SeiherMgtm,lD.SiR.  117, (16 E.  C.  L.  R, 271 ;)  Co/Kiw v.  JSamwr,  1  M. 
&  Rob.  112 ;  and  Caune  v.  Goodwin,  9  C.  &  P.  378,  (38  E.  C.  L.  R.  162.) 
The  particulars  of  the  plaintiff's  demand  annexed  to  the  record  were  in 
the  following  form: — 

£    s.   d. 

^'To  five  weeks' iwit  4200 

Cr.  By  cash  on  account  •        •        •        •        •        •        •880 

£33    12   0" 


Lord  Abinger,  C.  B. — ^I  think  that  the  evidence  is  admissible. 

On  the  part  of  the  defendant,  it  was  proved  by  several  witnesses,  that  all 
the  beds  in  the  house  except  one  were  infested  with  bugs ;  and  one  witness 
stated,  that  on  the  first  night  of  the  occupying  of  the  house,  he  caught  thirty* 
four  bugs  in  and  about  his  bed,  and  on  the  second  night  not  auite  so  many. 
Two  other  witnesses  deposed  to  the  state  of  the  beds,  and  said,  that,  during 
the  four  days  of  the  occupation  of  the  house  by  the  defendant's  femily,  a  con- 
siderable number  of  bugs  were  taken  in  the  bed-rooms ;  that  they  could  npt 
sleep ;  that  they  felt  these  insects  crawling  over  *them  when  in  bed ;  rv^oo 
that  the  beds,  mattrasses,  and  bedsteads  smelt  strong  of  bugs.  ^ 

In  reply  witnesses  were  called,  who  deposed  to  the  clean  state  of  the 
bouse ;  and  a  clergyman  named  Pullen,  who  occupied  it  after  the  plaintiff's 
&mily  had  left,  stated  that  his  family  found  no  inconvenience  from  bugs. 

Lord  Abinger,  C.  B.,  (in  sununmg  up.) — Every  person  who  undertakes 
to  let  a  ready-furnished  house  or  apartments,  is  bound  to  take  care  that  the 
premises  are  free  from  nuisance.  The  question  in  the  present  case  is,  whe- 
ther this  house  has  or  has  not  been  so  infested  with  bugs,  and  therefore  pre- 
figented  such  a  nuisance  as  justified  the  defendant's  family  in  quitting  it.  If 
a  man  lets  a  house,  he  does  so  under  an  implied  contract  that  it  is  fit  for  the 
ireception  of  a  family ;  and  it  is  his  duty  to  take  care  that  it  is  so,  and  that 
it  is  in  a  comfortable  and  tenantablc  state.  It  will  be  for  you  to  say,  whe- 
ther in  this  instance  the  amount  of  bugs  was  so  great  as  to  render  it  impo^ 

(a)  In  the  case  of  PretUirt  v.  EIUoU,  6  Mee.  &  W.  606,  in  an  action  for  nse  and  occa|i^ 
tion,  the  defendant  pleaded  that  he  had  the  preraiFes  under  a  demise  from  the  plaintiC 
at  a  certain  rent,  payable  quarterly,  and  that  before  the  rent  became  due  the  plaintiff 
evicted  him  from  the  possession  of  the  premises ;  and  it  was  held,  on  special  demurnsTi 
that  this  plea  was  bad,  as  amounting  to  the  general  issue. 

(6)  By  the  rule  of  T.  T.  1  Vict,  it  is  ordered  that,  **  In  any  case  in  which  the  plaintiff 
(in  order  to  avoid  the  expense  of  a  plea  of  payment)  shall  have  given  credit  in  the  par- 
ticulars of  his  demand  for  any  sum  or  sums  of  money  therein  admitted  to  have  be^n 
paid  to  the  plaintiff,  it  shall  not  be  necessary  for  the  defendant  to  plead  the  payment  of 
jMich  sum  or  sums  of  money ;  but  this  rule  is  not  to  apply  to  cases  where  the  plaintiiiv 
after  stating  the  amount  of  his  demand,  stales  that  he  seeks  to  recover  a  certain  balance 
ariihout  giving  credit  for  any  particular  sum  or  sums.  Payment  shall  not  in  any  case 
|m  allowed  to  be  givea  in  evidenen  in  reduction  of  daii&ag^s  or  debt,  but  ahall  be  plei^d^d 
in  bar  * 
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Able  for  any  renieeUible  Amily  to  oociipy  the  house.  If  it  ivas  so,  I  have 
DO  hesiUitioa  in  lajiiig  it  down,  that  in  my  opinbn  the  defendant  has  been 
justified  in  the  couise  he  has  adopted.  If,  on  the  other  hand,  you  consider 
that  there  was  not  a  mater  number  of  these  insects  than  a  long  and  hot 
jiummer  would  be  like^  to  produce,  and  that  they  did  not  amount  to  a  nui 
sance,  and  that  the  defendant  merely  made  it  a  pretext  for  leaving  the  house, 
it  yiiil  be  your  duty  to  find  a  verdict  for  the  plaintiff. 

Verdict  for  the  defendant 


^AQo-y  ^^  ^  ensuing  term  Hayward  applied  for  a'  new  trial  on  *three 
J  grounds ;  first,  that  the  defence,  that  the  premises  were  infested  with 
JMigs,  was  no  ground  of  defence  in  this  action ;  secondly,  that  if  it  were,  it 
should  have  been  specially  pleaded ;  and,  thiitlly,  because  he  should  have 
been  allowed  to  give  evidence  in  anticipation  of  the  defence,  instead  of 
giving  that  evidence  as  evidence  in  reply. 

The  court  refused  a  rule  on  all  the  points ;  and  with  respect  to  the  third 
Lord  Abinger,  C.  B.,  said,  that  he  had  at  first  thought  that  the  state  of  the 
premises  should  have  been  specially  pleaded,  and  that  bis  opinion  on  that 
point  had  chan^d  in  the  course  of  the  cause ;  but  that  no  injustice  had  been 
done  to  the  plamtifiT,  as  the  whole  of  his  witnesses  were  examined  in  reply. 

Parke,  B. — As  these  premises  were  let  for  the  purposes  of  occupation,  it  is 
en  an  implied  condition  that  they  should  be  fit  for  occupation  ;  and  the  cases 
appear  to  me  to  ;rarrant  the  propositions  laid  down  by  my  lord  chief  baron  to 
the  jury,  if  theie  was  such  a  nuisance  from  bugs  that  no  respectable  family 
could  reasonably  occupy  the  house,  the  defendant  had  a  right  to  give  it  up ; 
and  if  so,  the  plea  of  non  assumpsit  is  not  only  a  proper  plea,  but  the  only 
ene  which  would  be  so. 

Lord  Abinger,  C.  B. — I  am  glad  that  authorities  are  to  be  found  in  sup- 
port of  that  which  I  laid  down  at  the  trial ;  but  I  wanted  none.  It  is  plain, 
good,  common  sense,  that  if  a  man  lets  a  house,  it  shall  be  fit  for  the  purposes 
of  occupation.  Suppose  that  a  landlord,  perfectly  unconscious  of  the  fact, 
let  a  house  in  which  the  late  tenant  had  died  of  the  plague,  could  it  be  said 
that  the  new  tenant  was  bound  to  stay  in  it  ?  This  is  a  less  strong  case ;  but 
here  one  of  the  defendant's  sons  said  that  he  passed  the  night  in  catching 
bags,  and  that  he  killed  thirty-four.  I  left  it  to  the  jury  to  say  whether  the 
defendant's  family  made  this  a  pretext  for  leaving  the  house,  or  whether  they 
*4841  ^^^  '^^  '^  because  they  could  not  reasonably  be  expected  to  stay  in  *it» 
^   They  found  the  latter.    I  think  there  should  be  no  rule. 

Aldersoh,  B.,  and  Gurnet,  B.,  concurred. 


Firit  SStting  at  Wegtmimter  m  HUary  TWtn,  1843. 

BEFORE  lARON  R0|«F£« 


VAIN  V.  WHITTINGTON. 

In  ao  action  on  a  bill  of  exchange,  the  defendant  was,  by  a  Judge's  order,  (in  the  nsna. 
form.)  to  make  the  admisxfon  itpeeiAed  in  the  notice  to  admit,  and  the  notice  called  en 
the  defendant  to  admit  that  the  document  therein  **  specified  to  be  original,  was  writtra^ 
aigned,  or  executed,  as  purports  to  have  been,  toving  alljuti  exftptiont  to  Iht  athnisnhUiiy 
^  $uek  dormHtni  u$  evUfnr*  in  thia  cau!«e.**  The  notice  then  described  the  bill  of  ex* 
change  in  the  nsual  manner  t-^HeM^  that  this  admission  did  not  preclude  the  defend 
ant  from  objecting  that  the  biU  was  not  properly  stamped,  and  also  that  this  vaa  aai 

.  foch  an  admisaiiOA  as  dispeaaad  with  the  proilootion  of  the  hilL  -     « 
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Debt,  by  the  plaintiflf,  as  the  drawer,  agaiiwt  the  defendant  as  the  acceptor 
of  a  bill  of  exchan^,  dated  the  5th  of  August,  1842,  for  33/.,  payable  to 
the  order  of  the  plaintiff  three  months  after  uate ;  2d  count,  upon  an  account 
stated. 

.  Pleas — ^first,  to  the  first  count,  that  the  defendant  did  not  accept  the  bilL 
Second,  to  the  second  count,  nunquam  mdebitatus. 

On  the  part  of  the  plaintiff,  an  order  of  Baron  Alderson  uras  put  in.  I^ 
was  in  the  following  form : — 

«  V  '        1      Up^"  hearing  the  attorneys  or  agents  on  both  ades,  and  hj 
^^       I  consent,  I  do  order,  that  the  defendant,  u^n  the  trial  of  this 
Wb't^'frto     I  ^^^^'  hereby  make  the  admissions  specified  in  the  notice 
^  ^  J  served  by  the  plaintiff's  attorney  or  agent  upon  the  defend- 
ant's attorney  or  agent,  dated  the  5th  day  of  January,  1843. 

^*£«  H.  Aldebsov. 
'  <<  Dated  the  9th  day  of  January,  1843." 

The  notice  to  admit,  which  was  referred  to  in  Baron  Aldebson's  order^ 
was  put  in :  it  was  as  follows : — 

*"  In  the  Exchequer  of  Pleas.  r*485 

^^  Between  William  Vain,  plaintiff,  ^ 

and 
'^  Richard  Whittineton,  defendant. 
**  Take  notice,  that  the  plaintiff  in  mis  cause  proposes  to  adduce  in  evi- 
dence  the  document  hereunder  specified,  and  that  the  same  may  be  inspected 
by  the  defendant,  his  attorney,  or  agent,  at  our  offices,  situate  No.  12 
Serjeant's-Inn,  Fleet  street,  in  the  city  of  London,  on  Friday,  the  6th  of 
January,  instant,  between  the  hours  of  eleven  and  one  o'clock ;  and  that  the 
defendant  will  be  required  to  admit  that  the  said  document  as  is  herein  spe* 
cified  to  be  original,  wai  vfritien,  signed^  or  executed  as  it  purports  to  have 
been,  saving  all  just  exceptions  to  the  admissibility  of  such  document  as  evi* 
dence  in  this  cause.    Dated  this  5th  day  of  January,  1843. 

*'  Yours,  &c.,  Smith  &  Atkins, 

'*  Plaintiff's  agents. 
'^  To  Mr.  T.  White,  defendant's  attorney  or  agent. 


DtKnptkm  of  J)oeument$* 

Date. 

Origmal  or  Jhtplicmte  atned,  ««<» 
or  deUvertdf  wkm^  Jbow,  and  6y 
whomm 

A  bill  or  eichange  Tor  dSL,  at  three 
months'  date,  drawn    by  plaintif* 
upon    and  accepted  by  defendant, 
and  payable  to  plaintiflTs  order. 

6  Angt 
1842. 

Original." 

The  bill  of  exchange  was  put  in. 

H.  HUly  for  the  defendant. — I  submit  that  this  bill  is  not  receivable  in 
evidence,  as  it  is  on  a  wrong  stamp.  The  stamp  ought  to  be  Ss.  6c/.,  but  it 
has  been  only  2s.  6d. 

RoLFE,  B. — The  stamp  is  so  defaced  that  I  cannot  see  any  thing  on  it 
except  the  words  "  shillings  and  sixpence." 

*H,  mil. — The  first  Une  is  entirely  rubbed  out,  but  there  could  r%Ac%o 
not  have  been  so  long  a  word  as  "  three,  "(a)  ^  ^^ 

(a)  In  the  caite  of  Doe  d.  Fryer  v.  Coombe,  13  Lnw  J..  New  8er.,  Q.  B.  86,  it  was  held 
diat  where  a  deed  requirinfr  an  ad  valorem  Mamp  is  pn-dueed,  bearing  the  appearance 
of  havin^r  had  a  stamp  upon  it,  but  the  nature  of  which,  by  reason  of  obliteration,  cannot 
lie  ascertained,  it  was  for  the  party  objecting  to  the  deed  to  give  acne  evidence  that  a 
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BoviUj  for  the  plaintiff. — ^I  submit,  that,  after  making  this  admission  of 
the  bill,  a  party  cannot  make  any  objection  to  the  stamp. 

RoLFE,  B. — ^He  admits  the  handwriting  to  prevent  tne  necessity  of  a  wit* 
ness  coming  here  to  prove  it ;  but  he  only  admits  the  document,  ^*  saving 
all  just  exceptions  to  the  admissibiUty  of  such  document  as  evidence  in  this 
cause"— one  of  these  just  exceptions  to  the  admissibility  being  an  objectiim 
to  the  stamp. 

BoptU. — I  submit  that  the  order  and  notice  to  admit  are  sufficient  to  enti- 
tle the  plaintiff  to  a  verdict,  without  putting  in  the  bill  at  all.  The  declara- 
tion states,  that  the  defendant  accepted  a  bill  of  exchange,  at  such  a  date, 
for  such  an  amount,  and,  by  the  notice  to  admit  and  order,  the  defendant 
admits  that  he  did  accept  a  bill  of  exchange,  tallying  with  the  description  in 
every  respect  The  cases  of  JfewhaU  v.  HoU^  6  Mee.  &  W.  662,(a^  and 
^^Ajg^^  Slotterie  V.  Pooley^  6  Mee.  &  W.  664,(6)  decide  that  ^an  admission 
•■  respecting  a  written  document  may  be  received  in  evidence,  without 
the  production  of  the  document. 

RoLFE,  B. — Those  cases  are  unlike  the  present  If  the  defendant  had 
said,  ^^I  owe  A.  B.  15/.  on  a  bill  of  exchange,"  this  would  be  evidence 
without  producing  the  bill  of  exchange ;  but  here,  the  defendant  is  to  admit 
that  the  document  was  si^ed  as  it  purports  to  have  been,  saving  all  just 
exceptions  to  its  admissibility.  I  think  that  you  cannot  go  on  without 
producing  the  bill,  and  that  when  you  have  done  so,  the  defendant  is  not 
precluded  from  objecting  to  its  being  on  a  wrong  stamp.  The  plaintiil'  must 
be  nonsuited. 

BoviU  asked  for  leave  to  move  to  enter  a  verdict  for  the  plaintilT. 

RoLFE,  B. — To  ^uard  a^inst  the  possibility  of  the  expense  of  coming 
down  to  a  second  triM,  I  will  give  you  leave  to  move. 

Nonsuit. 


On  a  subsequent  day,  BovUl  moved  for  leave  to  enter  a  verdict  for  the 
*4881   P'^'^^^^Y  ^^^  ^^^^  Slarkie  on  £vidence,(c)  *and  the  case  of  Doe  d, 
■I    Wright  V.  Smithy  but  the  court  refused  a  rvie.{d) 

proper  stamp  had  not  been  imposed,  otherwise  a  presumption  may  be  made  that  the  deed 
Dad  been  daly  stamped. 

(a)  In  the  ease  of  Nveh^U  v.  Holt,  it  was  held,  in  an  action  for  floods  sold  and  delivered, 
and  on  an  account  stated,  that  a  parol  admission  of  the  debt  by  the  defendant  is  evidence 
under  the  accoant  stated,  thnui^h  it  appears  that  there  was  a  written  agreement  relating 
to  the  goods;  and  in  that  ca»e  Baron  Parke  said,  **What  a  defendant  says  is  alwaya 
evidence  against  him,  although  it  may  have  arisen  out  of  a  written  agreement." 

(6)  In  the  case  of  Slaiurie  v.  Poo/ry,  it  was  held,  that  a  parol  admission  by  a  party  to 
a  suit  is  always  receivable  in  evidence  against  him,  although  it  relate  to  the  contents  of 
a  deed  or  other  written  instrument,  and  even  though  its  contents  be  directly  in  issue 
in  the  cause.    See  also  the  case  of  Earle  v.  Pirktn,  6  C.  db.  P.  A42,  (84  E.  C.  L.  R.  448.) 

(r)  Mr.  Starkie  says,  (Liw  of  Ev.  1054,)  **  After  consent  to  a  judge's  order  for  the 
admission  of  an  original  instrument,  or  a  counterpart  of  a  deed,  an  objection  cannot  be 
taken  to  the  insufficiency  of  the  stamp;**  and  for  this  he  cites  the  case  of  Doe  d,  Wright  v. 
Smi'h,  2M.6l  Rob.  7;  but  that  case  does  not  appear  to  support  the  proposition  of  Mr. 
Starkie,  as  there  the  plaintiflT  had  obtained  a  judge's  order  to  admit  **  the  counterpart  of  a 
lease  from  B.  T.  to  the  defendant,  dated,"  Ac  The  instrument,  when  produced,  appeared 
to  have  been  executed  by  b<ith  parties,  it  was  properly  stamped  as  a  counterpart, 
with  a  W.  lOf.  stamp,  but  as  a  lease,  it  should  have  borne  a  2L  stamp.  It  was  objected 
that  it  was  not  receivable  in  evidence,  as  it  was  a  lease;  but  in  answer  to  this,  it 
was  contended  that  under  the  judge's  order,  the  defendant  was  precluded  from  saying 
that  it  was  not  a  counterpart;  and  Lord  Denman,C.J^  said,  **I  think  you  have  eon 
sented  to  admit  it  as  a  counterpart,  and  cannot  now  take  tkit  objection ;"  and  his  lordship 
received  the  evidence.  The  case  afterwards  came  before  the  Court  of  Queen's  BencPt 
(8  N.  6l  p.  885,)  who  held  that  the  decision  at  Nisi  Prios  was  right;  and  Mr.  JvtiM 
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FettesoB  Mid,  "The  defendant  had  an  opportunity  of  inspecting  this  docoment  before 
admitting  it,  and  might  then  have  refused  to  admit  om  a  counterpart  that  which  appeared 
to  he  a  lease  ;**  and  Mr.  Justice  Coleridge  said,  *'If  the  defendant  had  in  this  case 
Inspected  the  document,  he  might  have  aaid— *I  admit  the  execution  of  this  instrument, 
but  I  object  to  admit  it  as  a  counterpart,  because  there  is  no  original  lease,  or  because  I 
have  the  original  lease,  and  it  varies  from  the  supposed  counterpart.*  He  would  then  hare 
put  the  other  part^  on  his  guard,  and  enabled  him  to  bring  the  proper  evidence  forward 
on  the  trial ;  but  if  he  makes  the  admission,  he  lulls  his  opponent  into  security,  and 
Uierefore,  I  think,  precludes  himself  from  taking  the  objection  at  a  future  time.*'  And 
Mr.  Justice  Littiedale  observed,  that  a  duplicate  lease  and  a  counterpart  required  the 
jame  amount  of  stamp,  and  that  if  in  the  notice  this  had  been  calleid  a  duplicate,  the 
defendant  after  admitting  it  could  not  have  objected  at  the  trial  that  it  was  a  lease  and 
not  a  duplicate. 
{d)  See  the  case  otPooU  r.  Pmlmgr,  ante,  p.  69. 
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BEFORE  EABON  BOLFE. 


CRIPPS  and  Others  v,  WELLS. 

If  a  declaration  on  promissory  notes  by  endorsee  against  drawer,  contains  counts  on  the 
notes  only,  without  any  other  count,  and  the  defendant  plead,  as  to  part  of  the  amount, 
payment  of  that  sum  while  the  payee  was  the  holder  of  the  notes,  and,  as  to  the 
residue,  a  payment  of  a  further  sum  into  ciiurt,  and  that  the  plaintiff  has  sustained  no 
greater  damages.  Replication  to  the  first  plea,  that -the  payment  was  not  made  while 
the  payee  was  the  holder  of  the  notes ;  and  to  the  second  plea,  that  the  plaintiff  had 
sustained  greater  damages : — Heltif  that  if  the  first  issue  had  stood  alone,  the  defendant 
would  have  been  entitled  to  begin,  but  that  the  second  issue  entitled  the  plaintiff  to 
begin,  although  it  was  stated  by  the  defendant's  counsel,  that,  if  the  defendant  suc- 
ceeded on  the  first  issue,  the  plaintiff,  as  matter  of  calculation,  could  not  be  entitled  to 
any  thing  on  the  second  issue. 

Assumpsit  by  the  plaintifls,  as  endorsees,  against  the  defendant  as  maker 
of  three  promissory  notes.  The  declaration  contained  three  counts  only. 
The  fir^t  count  stated,  that,  on  the  28.h  of  May,  1839,  the  defendant  made 
her  promissory  note  in  writing,  *^  and  thereby  promised  to  pay  one  Thomas 
Lediard,  or  lus  order,  on  demand,  the  sum  of  125/.,  with  lawful  interest 
from  the  date  thereof;"  which  note  was  endorsed  by  Thomas  Lediard  to  the 
plaintiffs.  The  second  count  was  precisely  similar,  but  was  on  a  note 
for  175/.,  "  with  interest  from  the  date  thereof;"  and  the  third  count  was 
also  precisely  similar,  but  was  on  a  note  for  100/.,  ''  with  interest  from  the 
date  thereof."  Pleas — ^as  to  the  sum  of  301/.,  parcel  of  the  amounts  of  the 
notes  and  the  interest  thereon,  that  while  Thomas  Lediard  was  the  holder  of 
the  three  promissory  notes,  he  demanded  payment  of  them,  and  that  after 
the  said  demand  the  defendant  paid  Thomas  Lediard  301/.  in  satisfaction  of 
the  causes  of  action  in  the  introductory  part  of  this  plea  mentioned ;  and  that 
Thomas  Lediard  endorsed  the  notes  to  the  plaintiffs  after  that  payment, 
.(concluding  with  a  verification ;)  and  as  to  the  residue  of  the  causes  of 
action,  a  payment  into  court  of  134/.  I3i. ;  and  that  the  plaintiffs  have  not 
sustained  damas^es  to  a  greater  amount.  Replication  to  the  first  plea,  that 
Thomas  Lediard  endorsed  the  no^es,  and  each  of  them,  to  the  plaintifls 
before  the  time  of  the  payment  of  the  sum  of  301/.  to  the  said  Thomas 
Xiediard  *in  the  first  plea  mentioned  ;  ^*  without  this,  that  the  said  fmAOfi 
Thomas  Lediard  was  the  holder  of  the  said  promissory  notes,  or  of  any  ^ 
or  either  of  them,  at  the  time  of  (he  said  payment,  in  manner  and  form  as 
da  the  said  fir^t  plea  is  alleged,"  (concluding  to  the  country ;)  and  as  to  the 
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ftecood  plea,  tbat  the  plionfiSt  have  wstaiaed  daoMigea  ta  a  greatef  aaMmat 

than  the  sum  of  134/.  I3s.{a) 

^Agii       *Jem$j  for  the  defendant,  el»med  the  right  to  begpn. 

^  IL  K  Skhards,  for  the  plaintifls. — On  the  second  issue  the  plain- 
lifls  have  to  show,  if  they  can,  that  they  have  sustained  damages  to  an 
amount  above  134/.  I3f. 

Jervis, — lUs  declaratioa  contains  tliree  eoimfson^y,  one  oit  each  note,  and 
does  not  contain  any  other  count ;  and  the  first  issue  is,  that  Lediard  received 
301/.  of  the  defendant  while  he  was  the  holder  of  the  notes.  That  is  an 
issue  on  the  defendant ;  and  if  the  defendant  makes  that  out,  it  follows  as 
matter  of  calculation  that  the  plaintifls  cannot  have  sustained  damages  to  so 
large  an  ainount  as  134/.  13^.,  because  their  dsonages  ean  only  consist  of 
the  residue  of  the  amovmt  of  the  notes,  and  the  interest. 

RoLFE,  B. — ^The  plaintiffs  say  that  they  have  sustained  greater  damasea 
than  134/.  13^.  It  Kes  upon  them  to  prove  that,  if  they  can.  If  the  first 
issue  had  stood  alone,  I  should  have  hdd  that  the  defenaant  was  entitled  to 

(a)  As  the  forms  of  the  pleas  and  replication  may  be  useful  in  practice,  we  ha7e 
sobjoioed  them. 

PUa», — And  the  defendant,  as  to  the  sum  of  3012.  Ot.  9d^  parcel  of  the  three  several 
sums  of  135^  176/.,  and  100/.,  and  of  the  interest  thereon,  in  the  several  counts  of  th« 
declaration  mentioned — Saith,  that  from  the  respective  times  of  the  making  of  the 
promissory  notes  in  the  declaration  mentioned,  and  each  of  ihem,  until,  at,  and  af^er  the 
time  of  the  making  of  the  payment  by  the  defendant  as  hereinafter  mentioned,  the  said 
Thomas  Lediard  was,  and  continued  to  be,  the  holder  of  the  said  promissory  notes,  and 
each  and  every  of  them,  and  entitled  to  demand  and  receive  payment  thereof.  And  the 
defendant  saith,  that  after  the  making  of  the  feaid  promissory  notes,  and  of  each  and 
every  of  them,  and  whilst  the  said  Thomas  Lediard  was  the  holder  of  the  same,  as  here- 
inafter mentioned,  to  wit,  on  the  3d  of  November,  1840,  the  said  Thomas  Lediard 
demanded  of  the  defendant  payment  of  the  said  promissory  notes,  and  of  each  and  every 
of  them,  and  thereupon  the  defendant  afterwants,  and  after  the  said  promissory  notes, 
and  each  of  them,  had  become  payable  by  virtue  of  the  said  demand,  and  whilst  the 
same,  and  each  of  them,  remained  unpaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
paid  to  the  said  7*homas  Lediard,  and  the  said  Thomas  Lediard  then  accepted  and  re- 
ceived of  and  from  the  defendant,  the  sum  of  SOW.  0».  8d  in  full  satisfaction  and  dis» 
charge  of  the  causes  of  action  in  the  introductory  part  of  this  plea  mentioned.  And 
the  defendant  saith,  that  the  said  Thomas  Lediard  endorsed  the  said  promissory  notes, 
and  each  and  every  of  them,  to  the  plaintiffs  as  in  the  several  counts  of  the  declaration 
mentioned,  aAer  the  defendant  so,  as  aforesaid,  paid  to  the  said  Thomas  Lediard  the  said 
anm  of  30W.  On.  Srf.  in  full  satisfaction  and  discharge  as  aforesaid,  and  this  she  the  said 
defendant  is  ready  to  verify,  &c.  And  as  to  the  residue  of  the  causes  of  action  in  the 
declaration  mentioned,  the  defendant  saith,  that  the  plaintiffs  ought  not  further  to  main- 
tain their  action,  because  the  defendant  now  brings  mto  court  the  sum  of  134/.  13i. ready 
to  be  paid  to  the  plaintiffs.  And  the  defendant  says,  that  the  plaintiffs  have  not  sustained 
damages  to  a  greater  amount  than  the  said  sum  of  134/.  13«.  in  respect  of  the  causes  of 
action  in  the  introductory  part  of  this  plea  mentioned,  and  this  she  is  ready  to  verify, 
'Whereupon  she  prays  judgment  if  the  plaintiffs  ought  further  to  maintain  their  action 
thereon. 

Replieatvnu — And  the  plaintiffs,  as  to  the  plea  of  the  defendant  by  her  first  above 
pleaded,  say,  that  the  said  Thomas  Lediard  endorsed  the  said  promissory  notes,  and  each 
and  every  of  them,  to  the  plaintiffs,  in  manner  and  form  as  in  the  said  declaration  is 
alleged,  before  the  time  of  the  payment  of  the  said  sum  of  301/.  Ot.  %d,  to  the  said  Thomas 
Lediard  by  the  defendant,  in  the  said  first  plea  mentioned ;  without  this,  that  the  said 
Thomas  Lediard  was  the  bolder  of  the  said  promissory  notes,  or  of  any  or  either  of  them, 
at  the  time  of  the  said  payment  in  manner  and  form  as  in  the  said  first  plea  is  alleged. 
And  this  the  plaintiffs  pray  may  be  inquired  of  by  the  country,  dtc.  And  the  plaintifls, 
19  to  the  plea  of  the  defendant  by  her  secondly  above  pleaded,  say,  that  they  ought  not 
to  be  barred  from  further  maintaining  their  aforesaid  action  against  the  defendant,  as  to 
Ih*  said  eanm  of  aciion  in  the  introductory  part  of  the  said  second  plea,  because  thev 
mfft  that  they  have  sustained  damages  to  a  greater  amount  than  the  said  sum  of  134l 
4ai^  in  respect  of  the  last-mentioned  caosas  of  action,  and  this  the  plaintiffs  pray  may 
la  ioquired  by  the  eonauy,  dbc 
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be^ ,  but  the  second  issue  being  upon  the  plaintifis,  I  think  that  they  are 
entitled  to  begin. 
^H  V.  BuAardSf  (or  the  plaintifis,  opened  the  plaintiff's  case.         r^^oo 

Verdict  for  the  defendant       "■ 


Second  Sitting  at  Wetinmsier  in  Hilary  Term^  1843. 

BEFORE  BABON  BOLFE. 


PHILLIPS,  Gent,  one,  &c.,  v.  HARRIS. 

A  party  Tefused  to  admit  the  handwriting  of  a  third  person  to  a  document  The  judge 
at  chambers  made  the  usaal  order  for  the  costs  of  proving  it  at  the  trial ;  the  baii<^ 
writing  of  the  docnment  was  proved,  bat  the  ducament  itself  was  one  which  was  not 
receivable  in  evidence  in  the  cause.  The  judge  at  nisi  prius  would  not  certify  for  the 
costs  of  proving  it. 

Debt  for  business  done  by  the  plaintiff  for  the  defendant  as  an  attorney, 
mth  a  count  upon  an  account  stated. 

Plea,  nunquam  indebitatus. 

A  summons  had  been  taken  out  for  the  admission  of  the  handwriting  of 
Mr.  Gwynne  to  two  letters  addressed  to  the  plaintiff,  which  the  defendant's 
attorney  refused  to  admit,  and  a  learned  baron  had  made  the  usual  order 
thereon.(a) 

The  handwriting  of  Mr.  Gwynne  to  the  letters  was  proved ;  but  Rolfe,  B., 
held  that  the  letters  were  not  receivable  in  evidence,  as  it  was  not  sufficiently 
shown  that  they  had  been  written  by  the  authority  of  the  defendant 

There  was  a  verdict  for  the  defendant 

H.  HUl^  for  the  plaintiff,  applied  to  the  learned  baron  to  certify  that  the 
handwriting  of  Mr.  Gwynne  was  proved,  to  entitle  the  plaintiff  to  the  costs 
of  proving  Mr.  Gwynne^s  handwriting  to  these  letters. 

RoLFB,  B. — I  cannot  grant  you  a  certificate,  as  I  have  ^decided   t^am 
Ifcat  the  letters  are  not  receivable  in  evidence  in  the  cause.    A  ^ 
plaintiff  might  harass  a  defendant  with  all  sorts  of  things  if  he  could  get 
costs,  because  the  defendant  would  not  admit  the  handwriting  of  papers 
which  are  not  receivable  in  evidence  in  the  cause. 

Certificate  refused.(&) 

(a)  Under  the  rule  of  3  Will.  4,  s.  SO. 

(6)  Bee  the  case  of  Slacty  v.  Blake,  1  C^V,  404,  (33  E.  C.  L.  R.  658.) 
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WINCHESTER  ASSIZES. 
(CSm7  Side.) 

BEFORE  MR.  JUSTICE  COLERTOOE. 


ELGAR  ».  WATSON. 

^bere  a  tenancy  is  continued  beyond  the  time  for  which  it  was  ori^nally  taken,  aad 
nothiniT  is  arranged  re^pectinj?  the  amount  to  be  paid  on  the  new  holding,  that  new 
holdini;  is  not  of  necessity  to  be  on  the  same  terms  as  the  fc»nner;  but  the  jury  may 
give  the  laadlord  a  larger  sum  for  the  continued  occupaUon,  if  there  be  eireiunstaiieea 
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to  show  that  such  increased  rent  was  expected  by  him  in  the  event  of  holding  orer, 
and  that  that  understanding  was  not  repudiated  by  the  tenant. 
Where  a  bill  of  particulars  is  for  claims  of  diverse  character,  if  the  defendant  pay  money 
into  court  generally*  he  acknowledges  the  validity  of  every  species  of  claim,  and  it  is 
then  for  the  jury  to  assess  the  damages  on  each. 

Assumpsit  for  use  and  occupation  and  for  money  lent.  Particulars :  For 
rent  for  two  months,  at  &.  a  week,  and  then,  during  the  four  months  sub- 
sequent, at  14f .  a  week,  and  also  for  7/.  leilt  to  defendant's  servant.  Pleas, 
nunquam  indebitatus,  and  payment  of  17/.  in  satisfaction. 

The  plaintiff  let  lodgings  at  a  watering-place  in  the  Isle  of  Wight.  The 
defendant  went  (I8th  May,  1841)  to  engage  the  apartments  for  his  child 
and  servant.  The  plaintiiT  said  the  charge  would  be  8s.  a  week  for  two 
months,  for  two  rooms.  The  defendant  said,  if  the  place  agreed  with  the 
child's  health,  .he'  should  continue  the  lodgings  on  afler  the  two  months. 
The  plaintiff  then  said,  "  there  must  be  a  new  arrangement  at  the  end  of  the 
two  months,  if  the  defendant  continued  to  keep  the  apartments,  because  he 
(the  plaintiff)  could  let  them  at  the  end  of  that  period,  and  get  more  money 
for  them  in  consequence  of  the  'season' commencing."  The  defendant 
said,  money  was  no  object.  The  child  and  servant  remained  till  the  9th 
•4951  November  •following,  (six  months,)  and,  after  the  first  two  months, 
•I  the  plaintiff  charged  14s.  a  week  for  the  lodgings.  Nothing  more 
had  been  said  of  raising  the  rent  than  what  has  been  mentioned,  though  the 
defendant  had  been  at  the  house  twice,  with  other  members  of  his  family, 
for  a  day  or  two.  Besides  the  above  demand,  the  servant  of  the  defendant 
had,  while  living  in  the  house,  borrowed  7/.  from  the  plaintiff. 
-  CoLE&iDGE,  J.,  (in  summing  up.) — There  are  different  considerations 
attaching  to  either  portion  of  the  money  claimed  in  this  action.  First,  the 
plaintiff  says,  that  he  admits  some  contract,  but  that  not  more  than  17/.  is 
due.  The  substance  of  the  contract  was,  I  suppose,  that  the  defendant  did 
not  know  whether  the  place  would  suit,  but  he  took  it  for  two  months  cer- 
tain ;  and  then  the  plamtiff  said,  'If  you  slay  longer  there  must  be  a  new 
arrangement.'  It  was  impossible  that  the  jury  could  doubt  that  the  new 
arrangement  meant  an  arrangement  respecting  money.  But  then,  at  the  end 
of  the  two  months,  nothing  was  said  as  to  an  alteration  in  the  charge.  And 
it  was  assumed,  on  behalf  of  the  defendant,  that  as  nothing  was  said,  the 

fmce  was  to  go  on  as  before.  There  is  no  rule  of  law  to  that  effect.  The 
aw,  in  these  cases,  exists  only  by  the  construction  of  the  contract ;  generally 
speaking,  in  the  absence  of  any  new  contract,  the  old  continues ;  but  if,  here, 
the  facts  and  previous  circumstances  exclude  the  former  agreement  from 
attaching  to  the  subsequent  holding,  I  think  the  terms  of  a  new  tenancy 
remain  open,  and  then,  no  new  arrangement  having  been  made,  it  is  for  the 
jury  to  say  what  was  a  iair  sum  to  be  paid  tmder  that  new  holding.  For 
the  second  point,  namely,  the  7/.  borrowed  by  the  servant ;  it  had  been  said 
by  the  defendant's  counsel  that  a  servant  has  no  right  to  borrow  money 
which  shall  be  charged  to  her  master,  especially  as  the  money  had  not  been 
proved  to  have  been  laid  out  for  the  defendant's  child ;  yet  the  defendant  had 
•4061  P^'^  ^  ^^™  ^^^  court  on  the  •whole  declaration,  and  therefore  ht 
i  acknowledged  the  plaintiff's  right  to  claim  on  every  item. 

Verdict  for  the  plaintiff  for  the  whole  amount 
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BEiXlSE  HR.  JUSTICE  WIGBTMAV. 


REGINA  V.  RANDALL. 

On  an  indictment  for  a  nuisance,  it  was  prored  od  the  part  of  the  prosecution,  that  the 
vfaarf  (the  nuisance  complained  of)  was  erected  orer  a  part  of  the  river,  betweea 
bigh  aoti  low  water-raarky  where  boats  were  nsed  before  to  pass.  And  for  the  defend* 
ant  it  was  shown  that  the  wharf  was  a  convenience  to  the  public,  inasmuch  as  boaiR 
of  heavy  burden  could  come  to  unlade  at  the  wharf,  which,  before  the  building  of  tb« 
wharf,  anchored  in  the  middle  of  the  river ;  and  that  the  channel  of  the  river  was  bjr 
this  convenience  kept  dear. 

Beld,  that  the  question  for  the  jury  was,  whether  the  wharf  occasioned  any  hinderance  to 
the  navigation  of  the  river  by  vessels  of  any  description,  and  not  whether  the  erecting 
of  the  wharf  had  caused  a  benefit  to  the  navigation  in  generaL 

Indictment  for  a  nuisance,  in  building  and  continuing  a  wharf  in  the 
navigable  river  Itchen.    Plea,  not  guilty. 

For  the  prosecution,  it  was  proved  that  the. wharf  was  built  between  high* 
and  low  water-mark,  and  projected  over  a  portion  of  the  river  on  which  boats 
formerly  passed. 

For  the  defence,  it  was  shown  that,  before  the  erection  of  the  wharf,  there 
was  no  means  of  unloading  trading  vessels  in  the  river,  except  by  lightening 
them  in  the  middle  of  the  stream,  and  then  getting  them  at  high  water  on  to 
the  mud  between  hidi  and  low  water-mark.  Since  the  erection  of  the 
wharf  in  question,  such  vessels  had  been  unloaded  at  it,  and  thus  the  centie 
of  the  river  was  kept  clear,  and  the  general  navigation  improved. 

It  was  contended  for  the  prosecution,  that,  in  point  of  law,  the  verdict 
must  be  for  the  crown,  if  the  jury  should  *find  that  die  wharf  covered  rv^m 
any  part  of  the  soil  of  the  river  over  which  boats  formerly  navigated.  *• 
For  the  defendant,  it  was  urged  that,  although  the  wharf  covered  a  portion 
of  the  river  over  which  boats  formerly  went,  yet,  that  it  was  for  the  jury  to 
say  whether  in  fad  any  sensible  nuisance  or  impediment  to  the  navigation 
of  the  river  by  the  public  had  been  occasioned  by  the  act  of  the  defendant ; 
and  that,  in  coming  to  their  conclusion,  the  jury  were  justified  in  taking  into 
consideration  the  effect  produced  by  the  building  and  use  of  the  whaif  is 
keepins;  clear  the  channel  of  the  river.  The  cases  of  Bex  v.  Busselly  6  B. 
&  C.  566,  (13  E.  C.  L.  R.  254;)  Bex  v.  Ward,  4  A.  &  £.  384,  (31  E.  C. 
L.  R.  92 ;)  and  Bex  v.  'nndaU,  6  Ad.  &  E.  143,  (33  E.  C.  L.  R.  26,)  (a) 
were  cited. 

WiGHTMAN,  J.,  (in  summing  up,)  left  it  to  the  jury  to  say,  whether  the 
wharf  itself  occasioned  any  hinderance  or  impediment  whatever  to  the  navi- 

Sation  of  the  river  by  any  description  of  vessels  or  boats;  and  told  them  that 
ley  were  not  to  take  into  their  consideration  the  circumstance  that  a  benefit 
had  resulted  to  the  general  navigation  g[  the  river  by  the  mid-channel  being 
kept  clear,  Sis  proved  by  the  defendant's  witnesses. 

The  jury,  however,  could  not  agree  upon  their  verdict ;  and,  after 
bemg  locked  up  throughout  the  night,  were  discharged, 
(a)  See  also  the  cases  there  referred  ta 


•DORSETSfflRE  ASSIZES.  [•498 

BEFOBE  MB.   JUSTICE  WIGHTMAN. 


CARTER  V.  FILLITER. 

TIm  plaintiff  refused  to  exercise  the  office  of  parish  officer  and  make  a  rate  for  his  di»» 
tlict,  thoagh  he  had  been  appointed  churchwarden  of  a  chapelry  within  the  onio^ 


^ 
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'Whereupon  the  defendant,  the  clerk  to  the  hoat^  of  guardians,  ohtained  hy  their  direo 
tion  a  warrant  of  justices  to  levy  the  amount  claimed  off  the  plaintiff's  goods  under  t 
A  3  Vict  c.  84,  s.  1.  Upon  trespass  brought  by  the  plaintiff  for  this  distress : — ffeld^ 
that  this  trespass  was  an  act  done  in  pursuance  of  the  provisions  of  the  Poor  Law 
Amendment  Act,  and  that  therefore  the  defendant  was  entitled  to  notice  of  action  and 
to  the  other  protectiona  afforded  by  4  4b  5  W.  4,  c.  76,  s.  104. 

Trespass  for  taking  the  plaintiff's  goods  and  breaking  his  close. — PIea| 
Not  guilty,  "  by  statute.'' 

The  plaintiff  had  been  appointed  churchwarden  of  Wool,  in  Dorsetshire^ 
for  several  years  previous  to  1841,  but  in  that  year  he  declined  to  act,  oa 
the  ground  that  another  person  was  appointed  churchwarden  for  1841,  who 
had  refused  to  be  sworn  into  office.  The  Poor  Law  Commissioners  after- 
wards issued  an  order  requiring  the  parish  officers  of  Wool  to  pay  the  pordon 
due  from  that  parish,  as  a  district  of  the  Wareham  Union,  formed  under  the 
Poor  Law  Amendment  Act,  4  &  5  Will.  4,  c.  76,  s.  26.  Tlie  plaintiff  refused 
to  interfere  as  a  parish  officer  in  making  a  rate  to  raise  the  monevi  and  con* 
tended,  first,  that  another  churchwarden  had  been  appointed ;  and,  secondly, 
that  Wool  was  a  chapelry,  and  that  the  churchwarden  was  not  therefore  a 
parish  officer,  ex  officio.(a)  The  board  of  guardians  directed  the  defendant, 
who  was  their  clerk,  to  apply  to  the  justices  for  a  warrant  to  levy  the  amount 
under  2  &  3  Vict.  c.  84,  s.  1.  The  magistrate  granted  the  warrant :  the  board 
of  guardians  entered  a  resolution  on  their  book,  directing  the  defendant  that 
the  warrant  should  be  enforced  against  the  plaintiff  in  the  first  instance,  unless 


the  amount  was  paid  by  the  parish  officers  before  a  certain  day.  The 
plaintiff  did  not  pay  on  the  day  appointed.  The  defendant  sent  the  warrant 
to  a  constable,  and  directed  him  to  go  in  the  first  instance  to  the  plaintiff's 


M9Q1   ^^^^  ^^  ^^  ^^^  goods ;  and  if  the  levy  could  not  be  made  ther^, 
^   then  *to  proceed  to  make  it  off  the  goods  of  the  other  parish  officers 
of  Wool.     The  levy  was  made  off  the  plaintiff's  goods,  which  were  sold,  and 
the  present  action  was  to  recover  damages  therefor. 

'  The  warrant  issued  by  the  justices  was  defective,  by  reason  that  it  did 
not  show  the  jurisdiction  of  the  justices. 

It  was  submitted  for  the  defendant,  that  the  plaintiff  must  be  nonsuited, 
on  the  ground  that  the  defendant  was  entitled  to  notice  of  action,  and  to  the 
benefit  of  the  other  protections  which  were  afforded  under  section  104  of  the 
Poor  Law  Amendment  Act. 

For  the  plaintiff  it  was  insisted  tlmt  the  defendant  was  not  so  entitled, 
inasmuch  as  the  trespass  was  not  an  act  done  in  pursuance  of  the  Poor  Law 
Amendment  Act. 

WiGHTMAN,  J.,  allowed  the  objection;  and  the  plaintiff  was 

Nonsuited. 

Afterwards,  in  Michaelmas  Term,  BompnSy  Serjt.,  applied  to  the  court  to 
set  aside  the  nonsuit,  and  grant  a  rule  for  a  new  trial ;  but  the  applicatkn 
was  refused. 

(a)  R.  V.  Inhabi.  of  North  Riding  of  Yorkihirt,  6  A.  A:  E.  86d»  (33  E.  C.  Iklt  S88.) 

•600]  •DEVONSHIRE  ASSIZES. 

{CraumSide.) 

SEFOaC  MB.  JUSTICE  CBESSWfiLL. 


REGINA  V.  POWELL. 

T*<e  prisoner  made  his  defence  before  the  commiuing  magtatmte,  and  on  his  trial  Imi 
felled  on  matter  of  exense  vholly  refKignMiC  to  his  former-  alatement.    That  f-^mm 
f  OL.  XliL  35 
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cfatement  had  not  been  given  in  evidence  in  the  case  for  the  prosecotion,  and  thero* 
fore  the  court  wonld  not  allow  it  to  be  read,  aAerWards,  to  contradict  the  defence  set 
up  on  trial. 

The  prisoner  vras  indicted  for  fomng  and  uttering  a  certain  oider,  pur- 
porting to  be  an  order  from  Robert  Petre,  addressed  to  Messrs.  N.  &  Son, 
requiring  them  to  deliver  to  T.  W.  a  ton  of  coals,  and  to  place  the  same  to 
the  account  of  the  said  Robert  Petre,  with  intent,  &c. 

The  prisoner's  defence,  on  his  examination  before  the  commitdng  magisi 
trate,  was,  that  the  order  in  question  was  not  forged  by  him,  and  the  hand 
writing  was  none  of  his. 

On  the  trial  at  the  assizes,  the  for^g  and  uttering  were  proved ;  but  the 
prisoner's  examination  was  not  put  m  evidence.  The  defence  now  set  up, 
was,  that  the  prisoner  wrote  the  order  by  the  authority  of  Robert  Petrels 
wife,  and  that,  respecting  orders  of  this  sort,  she  acted  K>r  her  husband. 

Rawej  for  the  prosecution,  then  oflered  to  put  in  the  prisoner's  previous 
denial  of  the  handwriting  contained  in  his  examination. 

Cresswell,  J. — You  might  have  given  that  evidence  in  chief;  as  you  did 
aot  do  so,  I  think  you  cannot  offer  it  now  to  contradict  the  prisoner's 
witnesses.  Verdict— Not  Guilty. 


•REGINA  V.  JOHN  NORMAN.  [•501 

Gmhezzlement  necessarily  involves  secrecy  and  concealment.  If,  therefore,  instead  of 
denying  the  appropriation  of  property,  the  prisoDcr*  in  rendering  his  aceiiant,  admits 
the  appropriation,  alleging  a  right  in  himself,  no  matter  how  uofoonded,  or  setting  up 
an  ezcasie,  no  matter  how  frivoloas,  his  offence  in  taking  and  keeping  is  no  embezzle* 
ment. 

Embezzlement. — llie  prosecutors  were  owners  of  a  vessel,  and  the  pri- 
toner  was  in  their  service  as  her  master.  The  vessel  was  chartered  to  carry 
culm  from  Swansea  to  Plymouth,  for  a  coal  merchant  resident  at  the  latter 
place.  The  culm  when  delivered  at  Plymouth  weighed  215  tons,  and  the 
prisoner  received  payment  from  the  coal  merchant  for  the  freight  accordingly. 
When  he  was  asked  for  his  account  by  an  owner,  he  delivered  a  statement, 
acknowledging  the  delivery  of  210  tons,  and  the  receipt  of  freight  for  so 
much.  Being  further  asked  whether  this  was  all  he  had  received,  he 
answered,  that  there  was  a  difference  of  five  tons  between  the  weinrhing  at 
Swansea  and  the  weighing  at  Pljrmouth,  and  that  he  had  retained  the  ba- 
lance for  his  own  use,  according  to  a  recognised  custom  between  ownen 
and  captains  in  the  course  of  busmess. 

There  was  no  evidence  of  the  alleged  difierence  of  measurement  in  weigh- 
ing, or  of  the  custom  asserted  by  the  prisoner. 

Cbesswell,  J.,  (in  summing  up.)— I  think  that  this  does  not  amount  to 
embezzlement  Embezzlement  necessarily  involves  secrecy :  the  conceal- 
ment, for  instance,  by  the  defendant  of  his  having  appropriated  the  money. 
If,  instead  of  denying  his  appropriation,  a  defendant  immediately  owns  it, 
alleging  a  right,  or  an  excuse  for  retaining  the  sum  detained,  no  matter  how 
frivolous  the  allegation,  and  although  the  fact  itself  on  which  the  allegation 
rests  were  a  mere  falsification ;  as  if,  in  the  present  case,  although  it  should 
turn  out  that  there  was  no  such  difierence  as  that  asserted  by  the  captain, 
between  the  tonnage  as  measured  at  Swansea  and  at  Plymouth,  or  that  there 
was  no  such  custom  as  is  set  up.  .  I  do  not  say  to  what  species  *of  r^gQA 
ofience  this  may  amoiut,  but  in  my  opinion  not  to  embezzlement.       *- 

Verdict— Not  Guil^. 
flte  the  case  of  lies  ▼.  BMksM,  3  a  at  P.  4SS»  (U  E.  C.  L.  R.  37e.) 
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{CwUSKde.) 

BEFOBE  MR.  jusncE  ERSKiNE. — (Special  Juiy.) 


FOX  V.  FRITH  and  Others,  Partners  in  the  West  Mining  Association. 

IB  an  action  on  a  promittsory  note,  the  note  purported  to  be  *<  For  value  received  in  ?€&• 
nance  shares,  pnrsaani  to  annexed  contract r  no  contract  was  in  fact  annexed:— HeU; 
that  this  special  description  of  the  consideration  for  the  note  did  not  render  it  incum- 
bent on  the  plaintiff  to  put  in  any  contract  or  other  document  besides  the  note  itself,  in 
order  td  establish  his  case. 

Assumpsit  on  a  promissory  note  for  1385/. — The  note  was  made  by  the 
defendants,  and  was  payable  to  the  plaintifT,  and  in  these  words : — 

"1385/.  London,  17th  Aug.,  1839. 

^  We  jointly  promise  to  pay  J.  Fox  the  sum  of  1385/.,  on  the  1st  day  of 
Angusty  1841,  for  value  received  in  Pennance  shares,  pursuant  to  annexed 
contract 

"  (Signed)  Frith,  and  the  other  Partners  of  the  Western 

Mining  Association." 

No  contract  was  in  feet  annexed.    Plea,  that  the  defendants  did  not  make 
the  note ;  with  a  special  plea,  that  the  plaintiff  was  a  partner  with  the  de- 
fendants in  the  same  transaction,  &c. 
*5031       '^^^  making  of  the  note  was  proved  by  the  plaintiff,  and 

•I  ^Crowder  and  M.  S^Uhj  for  the  defendants,  submitted  that  the 
plaintiff  was  further  bound  to  put  in  the  contract  referred  to  in  the  note ;  for 
it  might  be,  that  such  instrument,  on  inspection,  would  be  found  to  qualify 
the  note,  and  to  show  that,  in  law,  it  was  not  a  promissoiy  note,  but,  on  the 
contrary,  that  the  two  documents  taken  together  amounted  only  to  an  agree- 
ment between  the  parties,  and  required  that  that  agreement  should  be  de- 
clared on  specially. 

Erskine,  J. — The  objection  taken  by  the  defendants  is,  not  that  the  note 
cannot  be  read,  but  that  the  contract  mentioned  in  it  ou^  also  to  be  pro- 
duced and  proved  as  part  of  the  plaintiff's  case,  and  that  in  default  ot  such 
proof  I  ought  to  direct  a  nonsuit.  But  I  am  of  opinion,  that  k  is  not  nece»- 
sary  for  the  plaintiff  to  produce  the  contract.  l*he  words  ^*  For  value  re- 
ceived in  Pennance  shares,  pursuant  to  annexed  contract,"  are  nothing  more 
than  a  statement  of  the  consideration  for  the  note ;  that  consideration  need 
not  be  proved  any  more  than  in  the  common  cases  of  promissory  notes, 
where  the  description  of  the  consideration  is  value  received  in  coals,  value 
received  as  per  bill  delivered,  or  value  received  in  any  other  way. 

Verdfict  for  the  plaintiff. 

Afterwards,  the  court  having  been  moved  on  the  point,  as  set  out  in  the 
plea,  that  the  plaintiff  himselTwas  a  shareholder  with  the  defendants  in  the 
mining  company ;  they  held  that  the  plaintiff,  who  was  only  a  holder  of 
script,  and  not  a  registered  sharehokler,  had  but  an  inchoate  risht  of  pait- 
*fi041  ^^'^'P  ^  ^^  company,  and  not  a  perfect  *rigfat.  That  the  note  had 
-'  not  been  made  by  the  defendants  as  directors,  nor  bad  the  plaintiff 
taken  it  with  any  view  of  depending  upon  his  right  in  equity  against  thf 
makers  of  it,  and  therefore 

Defendants^  rule  discharged. 
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SOMERSETSHIRE  ASSIZES. 
(CSvaSSde.) 

BEFOEE  BIB.  JUBTICE  C&ESSWEIX. 


HARTLEY  p.  MOXHAM. 

t%e  defendant  let  apartments  in  bis  house  to  the  plaintiflf,  and  on  a  dispnte  arising,  he 
locked  up  one  of  the  rooms  in  which  there  were  certain  wares  and  merchandise 
belonging  to  the  plaintiff,  and  be  kept  the  key,  ordering  the  plaintiff's  servant  not  to 
come  on  the  premises  again.  The  plaintiff  himself  left  the  house,  and  subsequently 
brought  an  action  of  trespass  for  the  seizure  of  his  goods : — MeJd^  that  there  was  not  a 
sufficient  seizure  to  support  the  action. 

Trespass  for  seizing  the  plaintiff's  goods.  Plea,  among  others,  not 
guilty. 

The  plaintiff  rented  certain  rooms  of  the  defendant  in  his  house  at  Cleve- 
d»a.  On  the  day  in  question,  the  plaintiff  had  packed  up  his  goods,  and 
was  about  to  take  them  away,  when  the  defendant  interfe^d  and  said  the 
plaintiff  should  not  remove  any  thing  until  his  account  was  paid.  The 
plaintiff  desired  to  know  the  amount  of  it,  but  the  defendant  said  it  was  not 
then  ready.  Upon  this  the  plaintiff's  wife  desired  her  servant  to  take  the 
articles  back  again  to  one  of  the  rooms  rented  bv  plaintiff.  The  defendant 
then  locked  up  that  room  and  kept  the  key.  The  plaintiff  left  the  house, 
and  on  the  following  day  the  defendant  ordered  the  plaintiff's  servant  not  to 
c6me  on  the  premises  a^ain ;  and  neither  the  plaintiff,  nor  any  one  on  fais 
hehalf,  had  been  there  since  that  time. 

Upon  these  facts  it  was  submitted,  on  behalf  of  the  defendant,  that  th« 
trespass  in  taking  the  goods  was  not  proved,  the  defendant  never  having 
seized  or  had  possession  *of  them ;  and  that  the  remedy  should  have  r«^^ 
been  sought  by  an  action  of  trover.  «■  ^^ 

For  the  plaintiff,  it  was  argued,  that  to  prevent  a  person  from  dealing  aa 
ke  pleased  with  his  f2;oods,  and  to  lock  them  up,  was  a  trespass ;  and  that 
the  defendant  had,  by  his  act,  acquired  a  sufficient  possession  of  them  to 
entitle  /dm  to  maintain  trespass,  by  reason  of  that  possession,  a^inst  anv 
other  person  as  a  wrong-doer.  Swan  v.  The  Earl  ofFalmouihy  8  B.  &  Cf. 
466,  (15  E.  C.  L.  R.  264,Xa)  was  cited  to  show  that  actual  seizure  waa 
not  necessary  to  make  the  party  a  wrong-doer. 

Cresswell,  J. — ^I  think  this  is  not  a  sufficient  seizure  to  entitle  Ae  plain*^ 
tiff  to  maintain  trespass.  Plaintiff  nonsuited. 

Afterwards,  in  Michaefanas  Term,  the  court  refused  a  rule  to  set  aside  (bit 
nonsuit. 

(a)  An  action  on  the  case  lor  ezeesslve  distress.  There  the  landlord's  agent  went 
upon  the  tenant's  premises,  walked  round  them  and  gave  a  wntten  notice  that  he  had 
tUstrained  certain  goods  lying  there  for  an  arrear  of  rent,  and  that  nnless  the  rent  was 
paid,  or  the  goods  replevied  within  five  days,  they  wonld  be  appraised  and  sold;  and 
then  he  went  away,  not  leaving  any  parson  in  possession ;  it  was  held  that  this  was  a 
Mifficient  seizure  to  give  the  tenant  a  ri^t  of  action  for  an  excessive  distress,  and  tlutt 
fhe  quitting  the  prenuses  witBoat  leaving  any  one  in  possession,  was  not  an  abandoi^ 
nent  of  the  distress,  since  the  stat  11  Geo.  S,  c  19,  s.  10,  gives  the  landlord  power  to 
impound,  or  otherwise  secure  on  &e  premises  goods  distraiaedlbr-mit  in  anear. 
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*506]     •QUEEN  v.  The  Inhabitants  of  GLOUCESTERSHIRE. 

A  bndge  bad  been  built  before  43  Geo.  3,  over  a  stream  of  water.  The  stream  WM 
Dever  known  to  be  dry ;  but  in  the  winter  its  depth  only  averaged  two  and  a  half  feet. 
It  was  part  of  a  sheet  of  water  crossing  low  land,  and  at  the  place  where  the  bridge 
cru&sed  it,  it  was  confined  by  embankments  to  prevent  it  from  overflowing  the  adjoin- 
ing meadows.  Th^  judge  left  it  to  the  jury  whether  this  structure  were  a  bridge  over 
a  stream  of  water,  for  if  so,  it  was  not  necessary  that  it  should  be  for  the  convenience 
of  the  pablic  under  43  Geo.  3,  c  69,  s.  6,  but  the  county  were  liable  to  repair  it^ 

Indictment  under  22  Hen.  8,  c.  5,  for  not  repairing  a  certain  highway 
next  adjoining  to  each  end  of  the  West  Warmley  bridge,  in  the  parish  of 
Siston  and  Bitton,  in  the  county  of  Gloucester,  leadmg  from  Bristol  to 
Marshfield.     Plea,  Not  guilty. 

The  prosecutors  were  trustees  acting  under  the  provisions  of  59  Geo.  3, 
intituled  '^An  act  for  repairing,  &c.,  the  roads,  &c.,  round  the  city  of 
Bristol.;' 

The  indictment  was  removed  by  certiorari,  and  the  venue  was  awarded 
into  the  county  oif  Somerset,  upon  suggestion  and  by  order  of  the  court. 

The  bridge  was  built  before  the  stat.  43  Geo.  3,  c.  59,  s.  5,(a)  and  it  con- 
veyed the  turnpike  road  at  a  level  from  Bristol  to  Marshfield,  between  parapet 
walls  over  a  stream  of  water,  which  rose  in  the  parish  of  Siston,  and  passed 
through  several  ponds  or  pieces  of  water.  This  stream,  at  the  place  where 
West  Warmley  bridge  crosses  it,  was  confined  between  banks,  which  pre- 
vented its  overflowing  the  adjacent  land  in  the  winter,  when  the  water 
averaged  2^  feet  in  depth ;  but  the  stream  was  never  dry  at  any  time  of  the 
year.  The  approaches  to  the  bridge,  for  300  yards  on  each  side  in  the 
^5071  ^^^'^  parishes  of  Siston  and  Bitton,  *were  out  of  repair  on  tlie  day 
-I   of  taking  the  inquest,  and  before  then. 

For  the  prosecution,  Regma  v.  Oxfirrdshvre^  1  B.  &  Ad.  289,  (20  £.  C. 
L.  R.  389,)  and  R^gina  v.  Derbyshire^  L.  J.  vol.  11,  Mag.  Cases,  51,  were 
cited,  in  which  last  it  was  held  that  a  cursus  aqus  was  not  necessary  to 
constitute  the  passage  over  it  to  be  such  a  bridge  as  that  the  county  should 
be  rendered  liable  to  repair  it. 

For  the  defendants,  it  was  contended  that,  if  this  were  a  bridge  because 
there  was  here  a  fiumen  aquse  with  a  road  over  it,  then  any  board  or  tree 
laid  across  a  stream,  so  that  people  might  pass  dry-shod,  would  be  a  bridge, 
and  render  the  inhabitants  liable  to  repair  it.  And,  moreover,  in  this  parti- 
cular instance,  the  inhabitants  of  Gloucestershire  never  yet  had  repaired  the 
structure  in  question. 

Cresswell,  J.,  (in  summing  up.) — There  may  be  such  structures  as  have 
been  mentioned  by  the  counsel  on  behalf  of  the  defendants.  If  you  are 
satisfied  that  this  structure  is  a  bridge,  your  verdict  must  be  for  the  crown, 
for  it  is  not  disputed  that  it  is  out  of  repair.  If  it  has  been  erected  for  the 
convenience  of  the  public  in  passing  over  a  stream  of  water,  I  am  of  opinion 

(a)  And  for  the  more  clearly  ascertaining  the  deitcription  of  bridges  hereaAer  to  be 
tvecied,  (which  inhabitantfi  of  coanties  shall  and  may  be  bound  or  liable  to  repair  and 
maintntn,)  be  it  enacted  that  do  bridsre  hereafter  to  be  erected  or  bailt  in  any  county,  by 
or  at  thr*  expense  of  any  individual  or  private  person,  body  politic  or  corporate,  shall  be 
deemed  or  taken  to  be  a  county  bridire,  or  a  bridtre  which* the  inhabitants  of  any  coanty 
shall  be  compellable  or  liable  to  maintain  or  repair,  unless  such  bridge  shall  l>e  erected 
in  a  substantial  and  commodious  manner,  under  the  direction  or  tu  the  satisfaction  of  the 
county  surveyor,  or  person  appointed  by  the  justices  of  the  peace  &t  their  general  qnarter 
•cssions  assembled;  and  which  surveyor  or  person  so  appointed  is  hereby  required  to 
saperintend  and  inspect  the  erection  of  such  bridge  when  thereunto  requested  by  ths 
ftrty  or  parties  dntrons  of  erecting  the  saroe*  dw. 
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that  it  is  a  county  bridge,  and  renders  the  county  liable  to  repair  it,  thourii 
the  bridge  might  not  have  been  necessary  for  the  convenience  of  the  pubuc 

when  it  was  built. 

Verdict — Guilty. 

BampaSy  Serjt.,  applied  for  costs  under  5  &  6  Will.  4,  c.  50,  s.  98. 
Cresswell,  J. — This  is  not  the  court  before  which  the  indictment  is  pre» 
ferred.     Sect.  98  applies  to  cases  mentioned  in  s.  94. 


•WILTS  SUMMER  ASSIZES.  [•508 

BEFORE  2fR.   JUSHCE   CRESSWEIX. 


SNELGROVE  v.  STEVENS  and  Others. 

A  witness  being  sworn,  and  having  then  in  court  a  document  in  his  possession,  is 
bound  to  produce  it,  if  required,  though  he  have  not  received  anj  notice  to  prodnccv 
nor  been  served  with  a  snbpceni  duces  tecum. 

Trespass  for  breaking  and  entering,  &c. — Plea,  Not  guilty,  (by  statute.) 

The  action  was  for  a  seizure  made  by  virtue  of  a  warrant  issued  by  (be 
defendants  as  commissioners  under  a  court  of  requests'  act 

It  was  necessary  in  the  course  of  the  trial  to  produce  the  record-book  of 
the  court  of  requests,  and  the  warrant  of  execution ;  and  the  attorney  for  the 
now  defendants  was  also  the  officer  of  the  court  of  requests,  who  had  custody 
of  both  the  documents.  He  had  received  notice  to  produce  the  former 
only ;  and  when  the  warrant  of  execution  was  called  for  by  the  plamtiff,  the 
witness  had  it  in  court,  but  he  would  not  show  it. 

Cresswell,  J. — ^A  witness  here  sworn  to  give  evidence,  and  having  a 
document  in  his  possession,  may  be  compelled  to  produce  it ;  he  is  just  as 
much  under  the  control  of  the  court  in  this  respec  t  as  if  he  had  brought  the 
document  under  a  subpoend  duces  tecum. 

The  document  was  produced. 


•STEVENS  V.  CLARK,  Esq.  [•SCW 

After  a  summons  issued,  information  was  jriven  before  the  magistrate  that  the  paitf 
against  whom  the  summons  had  be^n  granted,  was  going  out  of  the  magistrate's  juris- 
diction, who  thereupon  issued  his  warrant,  and  the  person  was  taken  into  custody,  and 
aAerwards  brought  his  action  against  the  magistrate  for  false  imprisonment.  At  the 
trial  the  summons  was  put  in  evidence,  and  the  warrant,  but  not  the  information : — HM^ 
that  the  evidence  was  not  sufficient,  and  that  the  ma^cistrate  must  put  in  the  informa- 
tion  to  justify  his  warrant  for  apprehension,  as,  without  a  proper  information,  the  magis- 
trate would  not  be  justified  in  issuing  his  warrant 

Trespass. — For  false  imprisonment. 

Plea,  General  issue,  "  by  statute." 

Samuel  Noble,  and  Anne  his  wife,  came  before  the  defendant,  who  was 
a  justice  of  the  peace  for  the  county  of  Wilts,  and  complained  against  the 
plaintiiTfor  a  nuisance.  The  defendant  then  issued  a  summons  to  the  plain* 
tiflT  to  appear  and  answer  the  complaint  at  the  petty  sessions  on  a  certain 
day.  But  before  that  day  the  defendant  was  informed  that  the  plainfiflT  was 
going  out  of  the  jurisdiction  of  the  defendant,  and  he  tliereupon  sent  for  the 
superintendent  of  the  police,  and  told  l)im  he  was  wanted  to  take  the 
plaintiff  into  custody.    The  complainant  and  his  wife  were  present,  and  the 
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defendant  read  over  an  information  which  was  concerning  the  plaintiff  leav- 
ing town,  and  then  a  warrant  to  take  him  into  custody  was  signed  by  the 
defendant,  and  delivered  to  the  constable. 

On  the  part  of  the  defendant  the  information  was  not  put  in,  but  the  sum- 
mons  and  warrant  only. 

Cbesswell,  J.,  to  Erk,  who  was  of  counsel  for  the  defendant. — Have  you 
any  authority  that  the  warrant  itself  is  evidence  of  an  information  ?  If  not, 
you  must  give  evidence  of  the  information  upon  which  the  warrant  was 
issued ;  and  in  the  absence  of  such  evidence,  I  think  that  the  warraht  does 
not  prove  that  there  was  an  information  on  oath  upon  which  to  found  it. 

Erk, — There  is  a  difficulty  about  the  information,  and  I  do  not  put  it  in. 
The  question  therefore  will  be  one  of  damages  only. 

C&EsswELL,  J.,  (in  summing  up.)— If  a  magistrate  issues  a  warrant,  he  must 
be  able  to  show  his  information,  else  there  is  no  foundation  for  the  warrant. 
There  is  a  summons  in  this  case,  and  as  the  plaintiff,  it  appears,  was  going 
*5101   ^^'  ^^  ^constable  takes  him  on  a  warrant  from  the  defendant.  There 

.  -I  is,  therefore,  here  a  warrant  without  information  on  oath  upon  which 
to  ground  it.  The  warrant  is  executed,  and  therefore  the  whole  imprison- 
ment b  illegal.    The  verdict  must  be  for  the  plaintiff. 

Verdict  for  the  plaintiff. 


!  BRISTOL  ASSIZES. 

t  BEFORE  2fR.   JUSTICE  WICHTBCAIT. 


COOK  V.  W.  LONG. 

The  defendant's  father  owed  the  plaintitT  money  for  goods  sold ;  and  for  the  price  of  thes 
goods,  the  defendant  made  his  promissory  note  in  his  own  name,  and  gave  it  to  the 
plaintiff,  who  was  cognisant  of  all  the  facts,  and  that  the  defendant  had  received  no 
consideration  for  the  note,  &c. : — HtUt  that  the  above  circamstances  could  not  be 
given  in  evidence  under  a  plea  of  **  accommodation  bill,"  and  that  there  was  in  this 
case  an  original  liability  on  the  part  of  the  defendant,  and  that  for  a  good  considera^ 
tion,  viz.,  family  affection. 

Debt  by  the  endorsee  of  a  promissory  note  against  the  maker. 

Plea,  No  consideration,  and  that  the  defendant  made  the  note  for  the 
accommodation  of  R.  Long,  and  that  the  plaintiff  received  the  note  with 
notice  to  that  efiect,  that  there  was  no  consideration  for  the  delivery  of  the 
note  to  the  plaintiff,  and  that  he  held  it  without  value. 

The  defendant's  father  bought  sheep  of  the  plabtiflT,  and  for  the  payment 
for  them,  the  defendant  gave  the  plaintiff  a  promissory  note  in  his  own  name. 
There  was  not  any  consideration  to  the  defendant  for  the  note,  nor  was  the 
defendant  in  partnership  with  his  father  in  any  manner. 
^5111  ^^  ^^  submitted  for  the  defendant,  that  the  note  in  ^question  was  for 
•I  the  accommodation  of  another  person,  and  that  the  plaintiff  taking  it 
with  notice  took  it  as  described  in  the  plea,  with  all  the  consequent  man 
abilities  attaching  to  it  as  an  accommodation  note. 

WiGHTMAN,  J. — It  is  not  propcrlv  a  note  for  the  accommodation  of  airy 
one ;  it  is  a  note  given  and  a  sum  of  money  due  for  a  bygone  debt ;  but  it  is 
an  original  liability  on  the  part  of  the  ddendant,  and  the  consideration  of 
the  debt  is  family  affection.  I  think  that  on  these  facts  the  plaintiff  is  enti- 
tled to  his  verdict 

Verdict  for  the  plaintiff. 


RowcLiFFE  V.  Murray.  W.  C.  184S.  f511 


REGINA  V.  LUCY. 

.i  Toter  having  changed  his  residence  since  the  last  registration,  cannot  be  indicted 
under  the  2  W.  4,  c.  46,  fur  swearing  that  be  has  still  the  same  qaalificattoo,  if  tba 
sheriff's  deputy  shoald  omit,  at  the  time  the  voter  tenders  his  vote,  to  read  orer  lo 
him  the  specific  qualification  from  the  register. 

Indictment  on  the  58th  sect,  of  the  Reform  Act,  2  &  3  Will.  4,  c.  46, 
for  giving  a  false  answer  at  the  time  of  voting  for  members  of  pariiameot. 
The  first  count  stated,  that  there  had  been  an  election  of  members  to  serve 
in  parliament  for  the  city  of  Bristol,  and  that  the  defendant  claimed  to  be 
entitled  to  vote  at  such  election  in  respect  of  the  occupation  of  a  certun 
house  in  Lodge  street ;  that  the  defendant  tendered  his  vote,  and  the  sheriflf's 
deputy  put  the  following  question  to  him,  (2  Will.  4,  c.  45,  s.  58 :) — ^^  Hare 
you  the  same  qualification  for  which  your  name  was  originally  inserted  in 
the  register  of  voters  now  in  force  for  the  city  and  county  of  Bristol  ?"  To 
which  he  made  answer,  ^^  I  have ;"  whereas  the  said  defendant  had  not,  &c. 

The  sheriif 's  deputy  stated,  that,  on  the  defendant  tendering  his  vote,  he 
bad  asked  him  the  question  as  set  out  *in  the  first  count,  but  that  he   r«5 1  n 
did  not,  at  the  end  of  that  question,  read  from  the  register  the  line  in   ^ 
which  Mr.  Lucy's  name  and  qualification  were  inserted. — ^^  Lucy,  WiUiam^ 
House,  Lodge  street." 

WiGHTBfAN,  J. — The  particular  Qualification  ought  to  have  been  read  over. 
As  it  is,  the  defendant  could  not  be  indicted  for  wilfully,  knowingly,  and 
falsely  giving  a  wrong  answer.(a) 

His  lordship  directed  an  acquittal.  Verdict — not  guilty. 

(a)  2  W i  11. 4,  c. 46,85.27,28,68.  The  third  question  in  s.68is  in  these  words,**  Havejoa 
the  same  qualification  for  which  your  name  was  originally  inserH  in  the  register  ot 

roters  now  in  force  for  the  county  of,  dec,  [orf  for  the Riding,  Sector  for  the  city,  dtc  1 

M  the  ca$e  mtty  be,  apeeifyiHg  in  earh  ca$e  the  partinUar$  of  Ike  outdtfieattOH  a§  tteerribed  in  tki 
nfu'er.'*]  See  the  case  of  JUg.  v.  Dodaworth,  8  C  dc  P.  218,  {H  £.  C.  L.  R  360 ;)  and  the 
cases  of  Reg,  ▼.  Bowier,  Reg,  v.  EUi9t  and  Reg.  v.  ^taldiHg,  post. 


ROWCLIFFE  V,  MURRAY,  LARKIN,  and  PETTY.      [•SIS 

Trespass  was  brought  against  three  defendants  ftir  an  assault  committed  in  Bristol.  Two 
of  them  were  constables  of  Oxford,  and  had  come  down  and  taken  the  plaintiff  at 
Bristol,  (thus  committing  the  assault,)  on  suspicion  of  his  haring  stolen  a  horse  be* 
longing  to  the  other  defendant  in  Oxfordshire.  The  declaration  set  out  all  the  tree- 
passes  to  have  been  done  without  reaeonable  or  probable  cause.  The  two  constables 
pleaded  not  guilty  only: — Hetd^  that  they  might  give  the  special  matter  in  evidence  in 
mitigtuion  of  damages,  to  show  that  there  was  reasonable  and  prtibabte  cause ;  bat, 
umble^  having  acted  out  of  their  jurisdiction,  they  were  not  entitled  as  eoneiable*,  under 
81  Jac.  1,  c.  12,  s.  6,  to  give  the  special  matter  in  evidence  under  the  general  issue  as 
a  defence  of  the  trespasses. 

Trespass  for  assaulting  the  plaintiff  and  taking  him  from  the  council- 
house,  in  Bristol,  to  a  police-station  there,  and  to  the  Great  Western  Rail- 
way Terminus,  and  from  there  to  Oxford,  and  there  detaining  him  in  priaoa 
for  twenty-five  days.  All  the  circtmistances  of  the  trespass  were  laid, 
•everally,  to  have  been  "  without  reasonable  or  probable  cause." 

Plea  by  Murray  and  Larkin,  Not  guil^.  Petty  pleaded  specially,  that  a 
gelding  of  his  had  been  stolen  in  Oxfordshire,  and  that,  suspecting  die 
j^aintifi  to  have  stolen  it,  he  went  from  that  county  with  the  other  two 
defendants,  constables  in  the  county  of  Oxford,  to  Bristol,  where  the  pkin- 
tiff  bved,  and  found  the  horse  in  his  possession,  wherefore  he,  Petty,  le* 
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quested  the  other  two  defendants,  being  then  cansiaUes^  to  cany  the  plaintiff 
before  the  mayor  of  Bristol  to  be  examined  touching  the  premises^  the  said 
mayor  then  beiu^  the  nearest  justice,  &c. ;  that  the  mayor  said  he  had  not 
any  jurisdiction  m  the  matter,  as  the  horse  had  been  stolen  in  the  county  of 
Oxford  ;  and  that  the  defendant  Petty  did  then  request  the  other  defendants, 
being  constables,  &c.y  to  take  the  plaintiff  to  Oxford ;  and  that  the  magis- 
trate at  Oxford  made  out  his  warrant  of  committal  and  delivered  it  to  the 
constables  Murray  and  Larkin. 

The  defendants  Murray  and  Larkin  were  police  ccuistables,  but  not  of 
Biistol.  Petty  was  a  private  individual  whose  horse  was  alleged  to  have 
been  stolen,  and  the  plaintiff  was  suspected  of  the  theft. 

No  application  was  made  to  the  Bristol  magistrates  by  the  defendants 
Murray  or  Larkin  for  a  warrant  before  they  took  the  plaintiff;  and  it  was 
not  proved  on  behalf  of  the  defendant  Petty  that  any  horse  of  his  had 
been  stolen,  or  that  the  horse  found  upon  the  plaintiff  was  that  of  this 
defendant. 

mMA-i       '^^  circumstances  of  the  plaintiff's  trial  at  Oxford  on  *lst  March, 
•■   1841,  were  shown,  the  evidence  given  against  him  by  the  defendant 
ilurray,  and  his  subsequent  acquittal. 

For  the  defendants  Murray  and  Larkin,  evidence  was  offered,  in  mitiga* 
tion  of  damages,  to  show  the  circumstances  under  which  they  acted  as  con- 
stables in  this  transaction ;  but  it  was  objected  to  on  the  authority  of  those 
cases  which  rule  that  no  evidence  can  be  given  for  any  collateral  purpose 
which  is  excluded,  by  reason  of  its  not  having  been  specially  pleaded,  from 
being  heard  as  a  defence  to  the  action.  And  it  was  answered,  that  these 
defendants,  though  they  were  not  constables  of  Bristol,  nor  had  any  warrant 
from  a  Bristol  magistrate,  and  though  thev  committed  the  trespass  alleged  in 
Bristol,  and  therefore  out  of  their  jurisdiction,  were  nevertheless  acting  as 
constables  in  seizing  a  man  whom  they  suspected  had  been  guilty  of  a 
felony ;  that  they  were  within  the  provisions  of  24  Geo.  2,  c.  44,  s.  8  ;(a) 
and  diat  in  the  case  of  Barton  v.  WiUiamSy  3  B.  &  A.  333,  decided  under 
that  statute,  it  was  said  by  Abbott,  C.  J.,  that  the  officer  is  entitled  to  the 
protection  of  this  section,  (the  8th,)  provided  he  act  bonft  fide  in  his  character 
of  officer,  and  under  a  belief  that  he  is  exercising  the  authority  with  which 
he  is  invested ;  and  that  the  constables,  therefore,  acting  bond  fide  were 
protected,  though  by  mistake  they  acted  wrong ;  and  then  they  came  withm 
the  provisions  of  21  Jac.  1,  c.  12,  s.  5.  They  might,  therefore,  perhaps 
give  the  special  matter  in  evidence  even  as  a  defence,  but  that  even  if  they 
could  not,  the  evidence  was  receivable  in  mitigation  of  damages. 
*fil51  WiGHTBiAN,  J. — I  think  this  case  is  not  within  the  ^principle  of 
J  the  21  Jac.  1,  c.  12,  s.  5,  as  relating  to  the  protection  afforued  to 
constables  who  have  done  any  thing  touching  or  concerning  their  office 
being  impowered  to  plead  the  general  issue  and  give  the  special  matter  in 
evidence.  But  I  think  that  here  evidence  of  the  special  matter  may  be 
given  in  mitigation  of  damages,  because  the  declaration  avers  that  the  tres- 
passes were  committed  without  any  reasonable  or  probable  cause.(6) 

(a)  No  action  shall  be  brought  againnt  any  jnstiee  of  the  peace  for  any  thing  done  m 
thi  aeeution  of  kit  offiett  or  against  any  constable,  headborough,  or  other  officer  or  person 
actiDg  as  aforesaid,  unless  commenced  within  six  calendar  months  af>er  the  act  com- 
mitted. .  •  .  (**The  object  of  this  section  diflfers  from  thai  of  the  sixth  section,  being 
intended  for  the  benefit  of  persons  who  intend  to  act  right,  but  by  mistake  act  wrong.") 
IKoscoe's  Ev.  edit  4,  p.  5S4. 

(6)  **  If  any  action  upon  the  case,  trespass,  battery,  or  false  imprisonment,  shall  be 
iMOQf  bt  against  any  jnslice  of  ths  peace,  mayor,  or  bailiff  of  eity  or  town  corporate, 
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The  evidence  was  giren. 

WiGHTBCAN,  J.,  (in  summing  up.) — ^The  only  question  is,  whether  the 
defendants  caused  the  imprisonment  of  the  plaintiff,  and  if  so,  what  are  the 
damages.  The  defendants  Murray  and  Larkin  have  pleaded  not  guilty. 
Petty  has  put  a  defence  on  the  record,  which,  however,  has  not  been 
proved,  for  there  has  been  no  evidence  that  an^  horse  of  hb  was  stolen,  or 
that  the  horse  found  upon  the  plaintiff's  premises  was  that  alleged  to  have 
been  stolen.  The  whole  question,  therefore,  reduces  itself  to  a  denial  of  the 
imprisonment.  But  since  it  is  alleged  in  the  declaration,  that  the  imprison- 
ment was  without  reasonable  and  probable  cause,  it  is  right  for  you  to  con- 
sider, in  ^assessing  the  damages,  whether  the  defendants  acted  bonal  ■-•5t  g 
fide,  '• 

Verdict  for  the  plaintiff.     Damages,  40f . 

borough,  portreeve,  constable,  tithiDg->man,  collector  of  sabsidj  or  fiAeens,  chnrchward- 
ens,  and  persons  called  sworn-roen,  executing  the  office  of  ch  arch  warden  or  overseer  of 
the  poor  and  their  deputies,  or  any  of  them,  or  any  other  which,  in  their  aid  and  assist* 
ance,  or  by  their  commandment,  shall  do  any  thing  touching  or  concerning  his  or  their 
office  or  offices,  for  or  concerning  any  matter,  cause,  or  thing  by  them,  or  any  of  them, 
done,  by  virtue  or  reason  of  their,  or  any  of  their  office  or  offices,  the  said  action  shall  b« 
laid  within  the  county  where  the  trespass  or  fact  shall  he  done  and  committed,  and  not 
elsewhere;  and  it  shall  be  lawful  to  and  for  all  and  every  person  and  persons  aforesaid 
to  plead  the  general  issue,  and  give  the  special  matter  in  evidence."   81  Jac.  1,  c  13,  s.  6 


NORTHERN  CIRCUIT. 


LIVERPOOL  SUMMER  ASSIZES. 
{Crown  Side.) 

BEFORE  LORD  DENMAN. 


THE  QUEEN  (on  the  Prosecution  of  ANNE  CRELLIN)  v.  SAMUEL 
MARTIN  COPELAND,  otherwise  called  S.  MARTIN. 

The  prisoner  paid  his  addresses  to  the  prosecutrix,  and  obtained  a  promise  of  marriage 
from  her,  which  promise  she  afterwardx  refused  to  ratify.  He  then  threatened  hec 
with  an  action,  and  by  this  means  obtained  money  from  her.  During  the  whole  of  the 
transactions  the  prisoner  had  a  wife.  On  an  indictment  against  him  for  obtaining 
money  under  fahe  pretences,  the  pretences  laid  were,  first,  that  he  was  unmarried; 
secondly,  that  he  was  entitled  to  bring  and  maintain  his  action  against  her  for  a  breach 
of  promise  of  marriage : — Hel/tt  (Jjiird  Denman,  C.  J.,  and  Maule,  J.,)  that  the  fact 
of  the  prisoner  paying  his  addresses  was  sufficient  evidence  for  the  jnry  on  which 
they  might  find  the  first  pretence,  that  the  prisoner  was  a  single  man  and  in  a  condi* 
tion  to  marry ;  and.  per  Maule,  J.,  that  there  was  sufficient  evidence  on  which  to  find 
the  falseness  of  the  other  pretence,  that  he  was  entitled  to  maintain  his  action  for 
breach  of  promise  of  marriage,  and  that  such  latter  false  pretence  was  a  sufficient  false 
pretence  within  the  statute. 

False  Pretences. — It  was  agreed  to  rest  the  prosecution  on  the  thiid 
eount  of  the  indictment,  which  charged  the  defendant  with  having  falsely 
pretended  to  A.  C,  then  being  a  single  woman,  that  he  was  an  unmarried 
mhn,  and  having  thereby  obtained  a  promise  of  marriage  from  the  said  A. 
C. ;  tliai  she  refused  to  marry  the  defendant,  and  *that  he  falsely  r^^iiv 
pietended,  at  the  time  of  such  refusal,  that  he  was  an  unmarried  ^ 
nan,  and  entided  to  bring  an  action  against  her  for  the  bmach  of  promiso 
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of  marriage,  by  means  of  which  he  obtained  from  her  100/.  Whereas,  in 
truth,  &c.,  he  was  not  an  unmarried  man,  and  not  entitled  to  mainfaiin  an 
action  for  the  breach  of  promise  of  marria^  against  her.(a) 

The  fact  that  the  prisoner  was  a  married  man  was  proved;  aid  Anne 
Crellin,  the  prosecutrix,  stated,  that  she  bein^  a  single  woman,  and  possessed 
of  considerable  property,  the  prisoner  had  paid  his  addresses  to  her,  and  that 
*5181  ^^^  ^^  ^consented  to  marry  him,  she  being  ignorant,  at  the  time, 
•■  that  he  was  already  married.  She  further  stat^,  that,  after  promis- 
ing to  marry  the  prisoner,  she  changed  her  mind,  and  wished  to  '^  be  off" 
the  match ;  that  she  intimated  as  much  to  the  prisoner,  and  that  he,  there- 
upon, threatened  her  with  an  action  at  law  for  breach  of  promise  of  marriage, 
and,  he  added,  that,  by  means  of  such  proceeding,  he  could  take  half  her 
fortune  from  her ;  and  that  she,  belieyiner  that  he  could  and  would  carry  his 
threat  into  eflect,  and  in  order  to  induce  nim  to  refrain  from  doing  so,  agreed 
to  pay  and  did  pay  him  a  sum  of  money.  The  mone^  was  paid  and  received 
on  a  written  stipulation  (produced  at  the  trial)  that,  m  consideration  of  such 
payment,  he  (the  prisoner)  would  forego  proceedings  at  law  against  the  pro- 
secutrix, for  promise  of  marriage  broken  by  her.  She  stated,  on  cross-exami- 
nation, Uiat,  but  for  the  prisoner's  threat  of  bringing  an  action,  she  would 
not  have  paid  the  money ;  and  that  she  was  induced  by  such  threat  to  pay 
it :  and,  ^e  added,  that,  had  she  known  that  the  prisoner  was  a  married 
man,  she  would  not  have  paid  the  money. 

On  behalf  of  the  prisoner,  it  was  submitted  that  there  must  be  an  acquittal, 
because  the  prosecutrix  had  disproved  that  the  money  was  obtuned  from  her 
by  means  of  the  false  pretences  laid.  Admitting  that  false  pretences  might 
be  by  conduct  and  demeanor,  and  do  not  of  necessity  imply  language,  it 
appeared  here,  that  the  money  was  obtained,  no/  by  a  pretence  that  the 
prisoner  was.  single,  or  that  he  was  entitled  to  sue,  but  by  a  threat  that  he 
would  bring  an  acHon,  This  was  either  a  mere  menace  and  no  false  pre- 
tence at  all,  or  if  a  false  pretence,  it  was  a  pretence,  not  of  any  existing  fact, 
but  of  something  prospective ;  and  for  aught  appearing  it  was  not  a  false 
pretence,  inasmuch  as  it  may  have  been  the  prisoner's  intention  to  take  the 
proceedings  threatened.     Again,  if  it  be  said  the  prisoner  pretended  that  he 

(a)  The  3d  count  was  in  the  following  form  :^**  And  the  jurors  aforesaid  upon  their 
oaih  aforesaid,  do  farther  present,  that  the  said  Samuel  Martin  Copeland,  otherwise  called 
Samuel  Martin,  on  the  day  and  year,  dec^  unlawfully  did  falsely  pretend  to  the  said  Ana 
Crellin,  then  and  there  being  a  sin|[;le  woman,  that  he  was  a  single  and  unmarried  man, 
and  thereby  then  and  there  obtained  a  promise  of  marriage  frf>m  the  said  Ann  (yreIlin,to 
wit,  a  promise  that  in  consideration  that  he  would  marry  her  she  would  marry  him* 
And  the  jurors,  dcc^  do  further  present  that  the  said  Ann  Crellin  aHerwards,  to  wit,  on 
the  day  and  year,  dcc^  wholly  refused  to  marry  the  said  Samuel  Martin  Copeland,  other* 
vise  called,  d^c.  And  the  jurors,  dec  do  further  present  that  the  said  Samuel  Martin 
Copeland,  otherwise  called,  6ce^  afterwards,  to  wit,  on  the  day  and  year,  Ac,  unlawfully 
did  falsely  pretend  to  the  said  Ann  Crellin  that  he  was,  at  the  times  of  the  said  promise 
and  refusal  in  this  count  mentioned,  a  single  and  unmarried  man,  and  entitled  to  bring 
and  maintain  an  action  for  breach  of  the  said  promise  of  marriage  against  her  the  said 
Ann  Crellin;  by  means  of  which  said  last-mentioned  false  pretences  in  this  count  men- 
tioned, the  said  S.  M.  Copeland,  otherwise  called,  dec,  did  then  and  there  unlawfully 
obtain  from  the  said  Ann  Crellin,  one  promissory  note  of  the  Governor  and  (company 
of  the  Bank  of  England,  for  the  payment  of  100/^,  dec^**  (deffrilnng  variouM  kindt  of  numtf 
otui  umrifien,)  "of  the  property  and'mfmeys  of  the  said  Ann  Crellin,  with  intent  then  and 
there  to  cheat  and  defrand  her,  the  said  Ann  Crellin,  of  the  same :  whereat,  in  truth  and 
in  fact,  the  said  8.  M.  Copeland,  otherwise  called,  dec  was  not,  at  the  time  of  the  said 
.promise  of  marriage  in  this  count  mentioned,  or  at  the  time  of  the  said  refusal  in  this 
count  mentioned,  a  single  man  or  an  unmarried  man,  nor  was  he  at  either  of  those  timesp 
or  at  any  other  time  entitled  to  brinff  or  maintain  an  action  for  breach  of  the  said  promiie 
ol  •narriage  against  the  said  Ann  Crellin/'  dtc.;  against  the  form  of  the  statute,  dec 
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mras  entitled  to  sue,  such  pretence  was  rather  a  pretence  of  natter  of   ■-•gig 
*Iaw,  than  of  any  existing  fact :  and,  further,  the  prisoneruKU  entitled   ^ 
to  bring  an  action,  although,  by  prc^per  pleading  and  eyidence,  he,  in  sudi 
an  action,  would  have  been  defeated. 

For  the  prosecution,  it  was  contended  that  there  was  evidence  to  go  to 
the  jury,  that  by  Tneans  of  the  prisoner's  fidsely  pretending,  by  his  conduct 
in  addressing  the  prosecutrix  as  a  suitor,  that  he  was  single  and  in  a  condi- 
tion to  marry  her,  the  money  was  obtained.  It  is  not  necessary  that  alt  the 
false  pretences  laid  be  proved :  it  is  enough  if  some  one  divisibfe  and  sufficiefit 
false  pretence  be  shown ;  and,  beyond  all  doubt,  there  is  evidence  that  the 
prisoner  falsely  pretended  that  he  was  a  single  man.  But  it  is  said  that  this 
false  pretence  did  not  extort  the  money :  ifor  that,  but  for  the  threat  of  an 
action,  this  pretence  would  have  been  of  no  effect.  The  answer  is,  that  hui 
for  the  false  pretence  in  question,  the  threat  would  have  been  absurd,  and, 
of  necessity,  inefiicacious :  and  that,  upon  a  reasonable  construction  of  the 
statute,  money  may  be  said  to  be  obtained  "  by"  or  '^  by  means  of"  false 
pretences,  if  the  mlse  pretence  enters,  as  a  mainly  influential  part,  into  the 
entire  representation  made  to  the  person  cheated,  although  it  may  not  stand 
alone,  or  be  the  sole  incentive.  Further,  there  was  evidence  of  a  sufficient 
false  pretence  in  this,  that  the  prisoner  was  entitled  to  "  brine  and  maintain'* 
an  action  for  breach  of  promise  of  marriage.  The  meaning  of  the  representa- 
tion that  he  could  and  would  sue  the  prosecutrix  was  this — that  existing 
fects  were  such  as  to  enable  him  to  commence,  and  successfully  to  prosecute, 
an  action :  and  this  was  false  in  both  branches.  True  it  is,  any  one  may 
purchase  a  writ,  and,  in  that  sense,  be  "  entitled"  (that  is  have  iha  power)  to 
commence  any  kind  of  action  against  another.  But  so  A.  has  the  power  to  enter 
un  the  close  of  B.,  or  to  convert  C.'s  chattels,  if  he  can  seize  them ;  but  he  is 
not,  therefore,  "  enHUecP^  to  do  either  of  these  thin^.  And  ijt  is  as  much  a 
wrongful  and  unlawful  act  (though  differently  ^punishable)  to  sue  forth  r i^caq 
process  without  ground  of  action,  (either  honest  or  Technical,)  as  it  ^ 
ts  to  commit  a  trespass,  or  to  be  guilty  of  a  conversion.  At  all  events,  the 
prisoner  was  not  in  a  situation  to  ^^  maintain,"  that  is,  to  prosecute  to  a  suc- 
cessful issue,  such  an  action ;  nor  could  it  be  contended  that  this  pretence 
was  of  a  matter  of  law.  The  hw  is  so  plain  that  no  one  could  have  been 
misled  as  to  it:  the  pretence  was  (as  before  urged)  of  the  existence  of  those 
matters  of  fact  which  the  law  notoriously  requires,  in  order  to  the  mainte- 
nance of  such  an  action  as  the  prisoner  threatened  to  bring  and  maintain 
against  the  prosecutrix. 

Lord  Denman,  C.  J.,  allowed  the  case  to  proceed  ;  reserving  the  suffi- 
ciency of  the  evidence  of  the  false  pretences  laid,  for  consideration.  At 
the  close  of  the  case,  his  lordship  lefl  it  to  the  jury  to  say,  whether  the  money 
was,  in  fact,  obtained  by  the  false  pretence  that  the  prisoner  was  sing^le :  and 
a  verdict  of  "  Guilty"  was  returned.  On  the  following  day  his  lordship 
intiina^ed  that  he  had  conferred  with  Mr.  Justice  Maule,  and  that  they  were 
both  clearly  of  opinion  that  there  was  evidence  to  go  to  the  jury,  that  the 
money  was  obtained  by  the  false  pretence  that  the  prisoner  was  a  single  roan 
and  in  a  condition  to  intermarry  with  the  prosecutrix ;  and  that  Mr.  Justice 
Maule  was  further  of  opinion  that  there  was,  also,  evidence  of  the  money 
having;  been  obtained  by  the  false  pretence  of  the  prisoner,  that  he  was 
entitled  to  maintain  an  action  for  breach  of  promise  of  marriaire ;  and  that 
iucii  latter  false  pretence  was  a  sufficient  false  pretence  within  the  statute. 

Verdict— Guil^ 
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(CVtMon  jSStfe.) 

BEFOE£  UK.  JUSTTICE  WIGHTHAJT. 


BEGINA  V.  CANT. 

A  nagistrate  residing  witlilii  a  pooi^Hiw  union  is  only  a  gnardian  ex  officio  under  tha 
Pour  Law  AmendmeDt  Act,  while  he  is  acting  as  such  gnardian. 

Two  magistrates  made  an  order  of  filiation  under  the  staL  S  dt  3  Vict  c.  85,  upon  tha 
complaint  of  the  guardians  of  the  T.  Union.  Both  the  magistrates  resided  within  the 
T.  Union,  and  were  therefore  guardians  ex  officio  of  it>  and  one  of  them  was  a  rated 
inhabitant  of  a  township  within  the  T.  Union,  but  not  that  in  favour  of  which  the 
order  was  made;  one  of  the  magistrates  had  on  other  occasions  acted  as  a  guardian 
ex  officio,  but  neither  had  acted  as  guardian  in  any  thing  respecting  this  matter  :— 
Miid,  that  the  order  was  good. 

Misdemeanor. — The  defendant  was  indicted  for  disobeying  an  order 
made  by  William  John  Sawrey  Monitt,  Esq.,  and  the  Venerable  Archdeacim 
Headlam,  who  were  magistrates  of  the  North  Riding  of  Yorkshire,  and  also 
of  the  county  of  Duiham. 
The  order  was  as  follows: — 

*^  At  a  petty  session  of  the  peace,  held  at  the  Monritt  Arms,  Greta  Bridge, 
in  the  North  Riding  of  the  county  of  York,  in  and  for  the  division  of 
Grilling  West,  in  the  said  North  Riding,  on  the  30th  day  of  March, 
1841,  before  aS)  two  of  her  majesty's  justices  of  the  peace  in  and  for 
the  said  riding  and  county. 
"  Whereas  several  townships  and  parts  of  the  Teesdale  Union,  in  the 
counties  of  Durham  and  York,  are  situate  within  the  division  aforesaid : 
And  whereas  application  hath  this  day  been  made  to  us,  the  justices  of  the 
peace  holding  the  said  session,  by  the  guardians  of  the  poor  of  the  said 
union,  for  an  order  upon  William  Cant  to  reimburse  the  said  union  for  the 
Biaintenance  and  support  of  a  msJe  bastard  child,  of  which  its  mother,  Mar- 
garet Bottoms,  hath  lately  been  delivered,  and  which  hath  lately  become 
chargeable  to  the  township  of  Holwick,  situate  within  the  said  union,  and 
respecting  which  child  no  application  hath  been  made  to  any  court  of  general 
^5221  *4^^^^'^  sessions,  under  the  provision  of  an  act  passed  in  the  fiflb 
-■  year  of  the  reign  of  his  late  majesty,  intituled  ^  An  Act  for  the 
Amendment  and  better  administration  of  the  Laws  relating  to  the  Poor  in 
England  and  Wales :'  And  whereas  it  hath  been  duly  proved  before  us, 
that  the  said  William  Cant  hath  had  ten  days'  due  and  legal  notice  under 
the  hands  of  the  said  guardians  of  their  intention  to  make  here  this  applica- 
tion, and  hath  not  appeared  by  himself  or  his  attorney ;  and  we  having  pro* 
eeeded  to  hear  the  said  application  and  the  evidence  thereon,  and  it  being 
duly  proved  here  to  our  satisfaction,  well  as  upon  the  oath  of  the  said  Mar- 
garet Bottoms,  corroborated  in  some  material  particular  oy  other  testimony 
as  otherwise,  that  the  said  child  was,  on  the  9th  day  of  February  last,  (and 
aince  die  passing  of  the  said  before-mentioned  act  of  parliament,)  bom  a 
bastard  of  the  bodv  of  its  said  mother,  and  did,  on  the  6th  day  of  March 
last,  by  reason  ot  the  inability  of  its  said  mother  to  provide  for  its  mainte* 
nance,  become  chars^ble  to  the  said  last-mentioned  township,  as  aforesaid ; 
^nd  that  the  said  William  Cant  is  really  and  in  truth  the  father  of  the  said 
child :  Now,  therefore,  we  do  hereby  adjudge  all  the  said  premises  to  be 
tae ;  and  it  appears  to  us  here,  under  all  the  circumstances  of  the  case,  just 
md  reasonable  that  we  should  order,  and  we  do  hereby  accordingly  ordef| 


f86  Rbgina  i;.  Cant.  N.  C.  1842.  [5SS 

that  the  said  William  Cant  shall  and  do,  upon  demand,  reimburse  and  pay, 
unto  the  guardians  of  the  poor  of  the  said  union,  the  sum  of  nine  pence, 
duly  proved  before  us  here  to  have  been  already  expended  by  them  for  the 
maintenance  and  support  of  the  said  child  from  the  time  when  it  became 
chargeable  as  aforesaid  up  to  the  present  time ;  and  do  and  shall  reimburse 
and  pay  to  the  said  guardians  for  the  time  being,  weekly  and  every  week 
hencefcMih,  until  the  said  child  shall  have  attained  the  age  of  seven  years, 
(if  the  said  child  diall  so  long  live  and  continue  chargeable  as  aforesaid,) 
such  sum  or  sums  of  money  as  shall  be  weekly  expended  by  the  said  union 
for  the  maintenance  and  support  of  the  said  child  during  *the  time  ■-•coo 
last  aforesaid,  not  exceeding  the  sum  of  three  shillings  weekly.  ^ 

"  Given  under  our  hands  and  seal,  at  the  session  aforesaid. 

"  W.  J.   S.  MORRITT,  (l,  s.) 

"John  Hcadlam,  (l.  sJ" 
It  was  opened  by  OUer^  for  the  prosecution,  that  Archdeacon  Headlam 
and  Mr.  Morritt,  who  had  made  the  order,  were  magistrates  for  the  West 
Riding  of  Yorkshire,  and  also  for  the  county  of  Durham,  and  that  Mr.  Mor- 
ritt and  Archdeacon  Headlam  both  resided  within  the  Teesdale  Poor  Law 
Union,  and  were  therefore  guardians  ex  officio  of  that  union;  and  that 
Archdeacon  Headlam  was  a  rated  inhabitant  in  the  township  of  Thorpe, 
which  was  within  that  union,  several  parts  of  which  were  in  the  division  of 
Gilling  West,  Archdeacon  Headlam  having  acted  as  chairman  of  the  board 
of  guardians  of  that  union  on  several  occasions,  but  he  had  not  acted  in  any 
way  as  a  guardian  in  any  of  the  proceedings  against  or  relating  to  the  present 
defendant.  By  the  Poor  Law  Amendment  Act,  5  &  6  Will.  4,  c.  76,  s.  72, 
it  had  been  enacted,  that  orders  of  this  kind  should  be  made  at  the  quarter 
sessions ;  but  by  the  stat.  2  &  3  Vict.  c.  85,  the  jurisdiction  was  transferred  to 
the  mac^^itrates  of  the  ^^  special  or  petty  sessions  in  and  for  the  division  or  bo- 
rou2;h  within  which  such  union,  parish,  or  any  part  thereof,  shall  be  situated  ;'* 
and  as  by  the  stat.  4  &  5  Will.  4,  c.  76,  it  is  enacted,  that  all  magistrates 
residing  within  a  union  should  ex  officio  be  guardians,  it  will  often  happen 
th^t  they  must  be  the  sam3  persons,  and  the  only  persons,  by  whom  an  order 
m*ist  be  made  under  the  stat.  2  &  3  Vict.  c.  85.  In  the  case  of  Rex  v.  TAe 
InhibUant8  of  Great  Yarmouth^  6  B.  &  C.  646,  it  was  held,  that  an  order  of 
removal  sin;ned  by  two  justices,  one  of  whom  at  the  time  was  churchwarden 
of  the  removing  p:irish,  was  *bad,  on  the  ground  that  he  was  one  of  f^koa 
the  complainants,  as  well  as  being  one  of  the  magistrates :  but  in  the  ^ 
pre^nt  case,  the  two  mir^strates  who  made  this  order  were  not  then  acting 
as  ex  officio  G^iardians,  but  as  ma^strates.  With  respect  to  the  point  that 
Archdeacon  H^^a'lla  n  was  a  rated  inhabitant,  it  should  be  observed,  that  he 
was  a  rated  inhabitant  of  Thorpe,  which,  though  within  the  union,  was  not 
the  place  to  be  benefited  by  this  order ;  and,  further,  by  the  stat.  16  Geo.  2, 
c.  18,  s.  1,  ma^strates  are  enabled  to  do  all  acts  relating  ^^to  the  laws  for 
the  relief,  maintenance,  and  setdement  of  poor  persons,"  notwithstanding 
they  are  rated  inhabitants  of  the  place  aflfected  by  such  acts. 

Grttr^sr^  for  the  defendant. — This  order  is  made  upon  the  complaint  of 
the  ofuardians  of  the  Teesdale  Union,  of  whom  Archdeacon  Headlam  is  ccr-% 
tainly  on<;  ex  officio ;  an  1  if  the  order  in  the  case  of  jRer  v.  The  Inhabitanii 
of  Great  Ya  mouth  was  bad  because  it  was  made  on  the  cothplaint  of  the 
churchwardens,  one  of  whom  was  one  of  the  maofistrates  who  made  the 
order,  so  I  submit  that  this  order  mu^  be  bad,  as  it  is  on  the  complaint  of 
Oie  sruardians,  one  of  whom  is  one  of  the  magistrates  who  made  this  order* 
It  b  true  that  Archdeacon  Headlam  did  not  act  as  a  guardian  with  respec^ 


£243  1  Carrington  &  Marshman.  287 

to  diis  matter,  but  still  he  is  a  guardiaoy  and  therefore  one  of  the  com* 
plainants. 

WiGHTMAN,  J. — The  question  is  new  and  deserves  consideration.  If 
there  is  no  disputed  fact,  the  defendant  had  better  plead  guilty,  and  I  wiU 
reserve  the  case  for  the  opinion  of  the  judges. 

The  defendant  pleaded  guilty. 

*5251       ^'I^c  case  was  afterwards  considered  by  the  fifteen  judges,  who 
-■   unanimously  held  the  conviction  right ;  and  their  lordships  were  of 
opinion  that  Archdeacon  Headlam  was  a  guardian  when  he  acted  as  such, 
and  then  only;  and  that  here  he  did  not  so  act. 


APPLEBY  SUMMER  ASSIZES. 

BEFORE  MR.   JUSTICE  MAULE. 


REGINA  V.  ATKINSON. 

k  clerk  of  a  joint-stock  banking  company,  established  under  the  stat  7  Geo.  4,  e.  46» 
may  be  convicted  of  embezzling  the  money  of  the  company,  although  he  is  a  share- 
holder or  partner  in  such  company. 

Embezzlement. — The  first  count  of  the  indictment  charged  that  the 
prisoner,  ^'  being  employed  as  clerk  to  John  Teather  and  others/'  embezzled 
a  sum  of  53/.,  on  the  14th  of  February,  1842.  llie  second  and  third  counts 
were  similar,  but  applied  to  two  other  sums  of  money.  The  fourth,  fifth^ 
and  sixth  counts  diiiered  from  the  first,  second,  and  third,  in  stating  that  the 
prisoner,  ^^  being  employed  for  the  purpose  and  in  the  capacity  of  a  clerk  to 
the  said  John  Tealher  and  others,"  embezzled  the  three  sums.  The  seventh, 
eighth,  and  ninth  counts  w^^ere  similar,  except  that  they  stated  that  the 
prisoner  "being  employed  as  clerk  to  John  Tealher,  one  of  the  public 
officers  of  the  Carlisle  and  Cumberland  Banking  Company y^  embezzled  the 
three  sums  of  money.  The  tenth,  eleyenth,  and  twelfth  counts  differed  from 
the  three  preceding  counts  only  in  stating  the  prisoner  to  have  been  employed 
'^  for  the  purpose  and  in  the  capacity  of  a  clerk  to  the  said  John  Teather,  as 
such  public  officer  of  the  said  Carlisle  and  Cumberland  Banking  Company 
as  aforesaid."  The  thirteenth  count  was  for  a  larceny  by  the  prisoner,  as 
clerk  to  "  John  Teather  and  others,"  of  money  and  bank  notes,  the  property 
•fi261  ®f  •^^^'^  *Teather  and  others.  The  fourteenth  count  was  for  birceny, 
1  but  stated  the  prisoner  to  be  clerk  to,  and  the  money,  &c.,  to  be  the 
property  of  John  Teather,  one  of  the  public  officers  of  the  Carlisle  and 
Cumberland  Banking  Company. 

It  appeared  in  evidence  that  the  prisoner  was  employed  as  a  clerk  in  a 
banking  company,  established  under  the  stat.  7  Geo.  4,  c.  46,  and  a  return 
as  required  by  the  fourth  section  of  that  statute  had  been  made,  and  was 
proved  by  a  certificate  under  the  sixth  section.  In  this  return,  the  "  true 
name,  title,  or  firm  of  the  copartnership"  was  stated  to  be  "  The  Cailisle 
and  Cumberland  Joint-SiockBank:^^  and  the  "  names  or  firms  of  the  banks 
established,  or  to  be  established  by  the  copartnership,"  were  stated  to  be 
^  Carlisle  and  Cumberland  Bank,"  at  Carlisle ;  "  Carlisle  and  Cumberiand 
Bank,"  at  Wigton;  and  "Carlisle  and  Cumberland  Bank,"  at  Appleby; 
and  John  Teamer  was  described  as  being  a  partner,  and  one  of  the  pubUc 
officers. 

It  was  proved  by  Mr.  Nelson^the  manager  of  the  bank,  that  the  usual  and 
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onlr  name  employed  hj  the  copartnendiip  in  their  dealings  was  the  ^^  Carlisle 
and  Cumberland  Banking  Company y^  and  they  were  so  described  in  a  bonii 
of  the  prisoner  to  the  company,  which  was  giren  in  evidence.  It  further 
appeared,  that  during  the  time  of  all  the  transactions  in  question,  the  prisoner 
was  a  shareholder  or  partner  in  the  company. 

Murphy y  Sent.,  for  the  defendant. — ^I  submit,  first,  that  there  is  a  variance 
between  the  indictment  and  the  proof,  as  the  certificate  proves  the  true  name 
of  the  copartnership  to  be  difierent  from  that  laid  in  tne  indictment ;  and, 
secondly,  that  the  prisoner,  being  a  partner  in  the  company,  cannot  be 
indicted  for  embezzlement,  notwithstanding  the  9th  section  of  the  stat.  7  Geo. 
4,  c.  46,  the  object  of  that  enactment  bein^  (as  I  submit)  only  to  allow  a 
public  officer  to  be  named  instead  of  nammg  all  the  partners,  or  all  the 
partners  except  one,  in  cases  where  it  would  be  necessary  to  name  all  or  all 
except  one,  but  not  to  make  any  *thing  indictable  which  would  not  r»527 
have  been  so  independently  of  that  enactment.  I- 

Maule,  J. — I  will  ^pserve  the  case  for  the  consideration  of  the  jud^. 

Verdict — Guilty. 

BEFORE  LORD  DEKBCAK,  C.  J.,  TIKDAL,  C.  J.,  LORD  ABIKGER,  C.  -^.yVATT^aOlS^ 
J.,  GURNEY,  B.,  WILLIAMS,  J.,  COLERIDGE,  J.,  COLTMAN,  J.,  ERSKINE,  J., 
MAULE,  J.,  and  ROLFE,  B. 

Murphy y  Serjt.,  for  the  prisoner. — There  are  two  acts  of  parliament  which 
bear  upon  this  case,  which  were  not  adverted  to  at  the  trial.  The/  are  the 
Stat.  1  &  2  Vict.  c.  96,  and  3  &  4  Vict.  c.  1 11.  The  stat.  1  &  2  Vict.  c.  96, 
(which  passed  in  the  year  1838)  is  intituled  ^^  An  Act  to  amend  until  the  end 
of  the  next  session  of  parliament  the  law  relative  to  legal  proceedings  by 
certain  joint-stock  banking  companies  against  their  own  members,  and  by 
such  members  against  the  companies."  This  act  enables  the  company,  in  the 
name  of  a  public  officer,  nominated  as  is  directed  in  the  stat.  7  Geo.  4,  c.  46, 
to  proceed  civilly  against  a  member  of  the  company  as  if  he  were  not  a  mem* 
ber.  The  stat.  3  &  4  Vict.  c.  Ill,  is  mtituled  "  An  Act  to  continue  until  the 
31st  day  of  August,  1842,  and  to  extend  the  provisions  of  an  act  of  the  1st  & 
2d  years  of  her  present  majesty,  relating  to  legal  proceedings  by  certain  joint- 
stock  banking  companies  against  their  own  members,  and  by  such  members 
against  the  companies ;"  and  the  preamble  of  this  act  recites,  that  ^'  Whereas 
an  *act  was  passed  in  the  first  and  second  years  of  the  reign  of  her  r«5oQ 
present  majesty,  intituled  *  An  Act  to  extend  until  the  end  of  the  next  »• 
ses^on  of  parliament,' "  &c.,  setting  out  the  tide  of  the  stat.  1  &  2  Vict.  c.  96, 
but  substituting  the  word  "ertenrf"  for  the  word  "flmcmf;"  and  the  pre- 
amble then  recites  that  the  ^^  said  acf^  had  been  continued  till  the  31st  day 
of  August,  1840,  by  an  act  of  the  then  last  session  of  parliament,  (2  &  o 
Vict.  c.  68 ;)  and  the  2d  section  of  the  stat.  3&  4  Vict.  c.  Ill,  after  reciting 
that  ^*  Whereas  it  is  expedient  to  extend  the  provisions  of  the  said  act  hereby 
continued  as  hereinafter  stated,"  enacts  ^^  That  if  any  person  or  persons  being 
a  member  or  members  of  any  banking  copartnership  within  the  meaning  of 
die  said  act,  or  of  any  other  banking  copartnership  consisting  of  more  man 
six  persons,  formed  under  or  in  pursuance  of  an  act  passed  in  the  3d  and  4th 
years  of  the  reign  of  King  William  the  Fourth,  [the  stat.  3  &  4  Will.  4,  c.  98,] 
mtituled  '  An  Act  for  giving  to  the  Corporation  of  the  Governor  and  Company 
of  the  Bank  of  England  certain  privileges  for  a  limited  period,  under  ccrtaia 
conditions,'  shall  steal  and  embezzle  any  money,  goods,  eflects,  bills,  notes, 
securities,  or  other  property  of  or  belonging  to  any  such  copartnersbipi  or 
Adl  commit  any  firaud|  forgeiy,  erime,  or  oflence  against  or  with  intent  to 
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injure  or  defraud  any  such  copartnership,  such  member  or  members  shall  be 
liable  to  indictment,  information,  prosecution,  or  other  proceeding  in  the 
name  of  any  of  the  ofiBcers  for  the  time  being  of  any  such  copartnership,  in 
whose  name  any  action  or  suit  might  be  lawfully  brought  against  any  member 
or  members  of  any  such  copartnership  for  every  such  fraud,  forgery,  crime, 
or  offence,  and  may  thereupon  be  lawfully  convicted,  as  if  such  person  or 
persons  had  not  been  or  was  or  were  not  a  member  or  members  of  such 
copartnership ;  any  law,  usage,  or  custom  to  the  contrary  notwithstanding." 
Now,  I  submit,  first,  that  although  it  might  have  been  intended  by  the  stat. 
3  &  4  Vict.  c.  1 1 1,  to  make  a  partner  in  a  company  who  embezzled  its  money 
*6291   *^^^^^^  ^^  ^^  indictment,  yet  that  it  has  iailed  to  do  so,  inasmuch  as 

^  there  is  no  such  act  of  parliament  passed  in  the  1st  &  2d  of  Vict,  as 
an  act  mtUuled  an  act  to  extend^  &c.,  which  is  the  act  that  the  stat.  3  &  4 
Vict.  c.  Ill,  proposes  to  continue.  I  submit,  therefore,  that  the  stat.  3  &^ 
Vict.  c.  Ill,  has  no  operation  on  the  stat.  1  &  2  Vict.  c.  96,  and  as  that 
statute  expired  in  the  year  1840,  there  is  therefore  no  power  of  indicting  a 
member  of  one  of  these  copartnerships  for  embezzlement,  as  the  indictment 
is  required  to  be  in  the  name  of  some  officer  in  whose  name  an  ^'  action  or 
suit  might  be  lawfully  brought  against  any  member,"  which  could  not  be 
done  afier  the  stat.  1  &  2  Vict.  c.  96,  had  expired.  I  submit,  secondly,  that 
even  supposing  that  the  stat.  1  &  2  Vict.  c.  96,  notwithstanding  the  misre- 
cital  of  its  title,  is  to  be  treated  as  referred  to  and  extended  by  the  stat.  3  &  4 
Vict.  c.  Ill,  yet  the  conviction  in  the  present  case  cannot  be  sustained, 
because  the  oncnce  of  a  partner  against  a  company  is  made  liable  to  indict)- 
ment,  not  generally,  but  only  in  the  name  of  an  officer  in  whose  name  an 
action  could  be  brought  against  a  member  of  the  company,  such  officii 
being,  by  the  stat  1  &  2  Vict.  c.  96,  an  officer  nominated  in  the  mode  pre- 
scribed by  the  stat.  7  Geo.  4,  c.  46.  Strictly  speaking,  an  indictment  is 
not  in  the  name  of  any  person ;  but,  giving  a  reasonable  construction  to  the 
statute,  it  must  be  understood  to  require  that  where  the  company  is  the 
party  injured,  and  would  otherwise  be  described  as  such,  the  indictment 
must  give  the  name  of  some  officer  nominated  under  the  stat.  7  Geo.  4, 
c.  46,  s.  4.  If  that  be  so,  those  counts  of  the  indictment  which  charge  the 
prisoner  with  having  embezzled  or  stolen  the  money  of  John  Teather,  public 
officer  of  the  Carlisle  and  Cumberland  Banking  Company^  require  proof  of 
John  Teather's  appointment  as  public  officer  of  the  ^*  Carlisle  and  Cumber- 
land Banking  Company^^^  which  is  not  given.  And  with  respect  to  those 
counts  which  do  not  describe  John  Teather  as  public  officer,  and  do  not 
*5a01   ^'^^^^  ^^  banking  company,  I  submit  that,  even  supposing  an  in- 

-l  dictment  would  be  sufficiently  "  in  the  name  of  a  public  officer," 
within  the  meaning  of  the  stat.  3  &  4  Vict.  c.  Ill,  s.  2,  if  the  offence  were 
stated  to  be  against  him  by  hit  namej  without  describing  bis  oMce^  it  would 
be  still  necessary  that  the  person  named  should  be  a  public  officer,  and  that 
being  such  officer  the  statute  makes  his  name  equivalent  to  the  names  of  all 
the  partners,  and  consequently  the  counts  charging  the  prisoner  to  have 
committed  the  offence  against  ^^  John  Teather  and  others,"  (which  is  the 
case  with  all  those  in  which  the  bank  is  named,)  are  to  be  understood  as 
charging  it  to  have  been  committed  against  the  company  and  others^  whereas 
the  evidence  is,  tha^  it  was  against  (he  company  alone. 

The  case  was  afterwards  considered  by  the  judges,  who  held  that  th« 
ecmviction  was  right. 

VOL.  xu.  37  2  B 
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BERKSfflRE  ASaZES.  J> 

{Ova  Side.) 
MESaas  MB.  ifftnoK  VAnxaoir. 

4  PARDOW  ».  WEBB. 

If  A.  employ  B.  to  make  bricks  for  him  at  a  supnlaitd  priee  per  thousand,  aad  B.  do  m» 
and  some  of  the  bricks  be  !k>  badly  made  as  to  be  good  for  nothings  A.  will  be  cntiiled  to 
make  a  dedactlon  for  those  badly  made  bricks  oot  of  the  stipolated  price,  and  majr 
make  such  deduction  in  an  action  brought  by  B.  for  the  stipulated  price ;  bnt  it  the 
bricks  be  badly  made  in  a  trifling  degree,  only  so  as  merely  to  be  Uu  pohtabU  thaa 
they  otherwise  woald  have  been,  A«,  in  an  action  for  the  stipulated  price,  will  soft  be 
entitled  to  make  any  deduction  on  this  account. 

Debt  for  work  and  labour,  with  a  eoiint  upon  an  account  stated. 

Plea,  nunquam  indebitatus. 

It  was  proved,  on  the  part  of  the  plaintiff,  that  an  agreement  had  been 
entered  into  between  the  plaintiff  and  the  defendant,  that  the  plaintiff 
should  make  bricks  for  the  aefendaot  at  109.  per  thousand,  and  the  plabtiff 
claimed  25/.,  which  was  the  proper  amount  for  the  quantity  made  at  lOr. 
per  thousand. 

It  was  proposed  on  the  part  of  the  defendant  to  show  that  many  of  the 
bricks  were  so  badly  made  as  to  be  worthless. 

x..t./ou7,  Serjt.,  for  the  plaintiff. — ^I  submit,  that  asjfchiswas  a  contract  for 
work  at  a  specified  price,  this  eyidenceis  not  admissible  unless  the  bricks 
had  been  repudiated  by  the  defendant. 

^Patteson,  J. — ^I  think  that  the  evidence  is  receivable*  r*53!2 

The  evidence  was  given.  ■• 

Pattcson,  J.,  (in  summing  up.)'— If  any  portion  of  these  bricks  was 
badly  made  and  defective  in  only  a  triflins  degree,  so  as  only  to  make  them 
less  valuable,  the  plaintiff  will  be  entitlecfto  recover  for  the  making  at  lOt. 
per  thousand,  as  that  was  the  stipulated  price ;  but  if  you  are  satisfied  that 
any  portion  of  the  bricks  were  so  badly  made  as  to  be  good  for  nothing,  so 
that  the  defendant  could  derive  no  benefit  from  them,  the  defendant  is  at 
liberty  to  show  the  extent  of  his  loss;  and  if  you  are  atisfied  hat  this  loss 
to  him  exceeded  in  amount  the  stipulated  remuneration  to  the  plaintiff,  you 
ought  to  find  for  the  defendant ;  and  if  you  think  that  the  amount  of  the  loss 
thus  occasioned  to  the  defendant  is  less  than  the  amount  of  the  stipulated 
price,  you  should  deduct  the  amount  of  the  loss  from  the  stipulated  price, 
and  find  for  the  plaintiff  for  the  residue. 

Verdict  for  the  plaintiff  for  12/.  lOf. 


GWYNNE  V.  SHARPE,  Esq. 

If  in  an  action  for  slander,  in  which  the  declaration  contain  prefatoiy  allegations,  the 
defendant  only  plead  not  guilty,  the  plaintiff  will  not  be  allowed  to  go  into  any  eWdenca 
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ts  to  the  jfivfatory  allegations,  and  all  those  alle^tions  mast  be  taken  to  he  perfhctlf 
true,  as  the  defendant  has  not  dented  Ihediy  whioh  ha  might  have  done,  if  be  had  mmat 
I)  put  the  plainttfl*  to  prove  them* 

Slander. — The  first  count  of  the  declaration  stated,  that,  ^<  before  ^ 
^5331  ^^o'^^^^g  ^7.  ^  defendant  of  the  ^grievances  hereinafter  mei»- 
•■  tioned,  a  certain  box  or  desk  of  the  plaintiff 's,  eontming  sundry 
raluable  articles,  amongst  others  a  pearl  brooch^  [enumerating  several 
articles  of  jewellery,]  the  property  of  the  plaintiff,  had  been  and  was  feloni- 
ously stolen,  taken,  and  carried  away,  by  some  person  or  persons,  from  the 
plaintiff's  dwelling*house,  situate  within  the  borough  of  Windsor,  in  the 
county  of  Berks,''  and  that  the  plaintiff,  having  reasonable  cause  to  suspect 
that  Maria  Heaton  was  accessory  to  the  felony,  caused  her  to  be  charged 
and  examined  before  the  mayor  and  certain  justices  of  Windsor,  touching 
the  commission  of  the  aforesaid  felony,  aiKl  that  upon  such  examination  the 
plaintiff  deposed  that  the  said  pearl  brooch,  &c.,  was  feloniously  stolen  from 
her  dwelling-house ;  and  that  defendant  spoke  certain  slanderous  words  of 
the  plaintin,  importing  that  no  felony  had  been  committed.  The  second 
count  was  for  other  words  of  nearly  similar  import     Plea — ^not  guilty. 

Ludlow  J  Serjt.,  for  the  plaintiff,  proposed  to  call  witnesses  to  show  that 
the  articles  mentioned  in  the  declaration  had  been  stolen  from  the  house  of 
the  plaintifij^ 

Patteson,  J. — I  cannot  allow  it  to  be  done*  I  have  only  to  try  the  issues 
joined  in  this  cause.  There  is  no  issue  taken  on  the  allegation  that  these 
articles  were  feloniously  stolen. 

The  evidence  was  rejected.(a) 

Patteson,  J.,  (in  summing  up.)^The  statements  which  are  admitted  on 
flie  record,  that  is,  all  those  allegations  which  are  contained  in  the  derlara- 
tion,  and  not  denied  by  the  plea,  must  be  taken  to  be  perfectly  true ;  and  it 
♦6341  ^^  "^*  ®"'y  unnecessary  to  give  evidence  of  the  truth  of  them,  •but 
-I  such  evidence  cannot  be  allowed  to  be  given,  because  the  matters 
are  admitted,  and  are  not  put  in  issue,  which  they  might  have  been,  if  the 
defendant  had  chosen  to  put  the  plaintiff  to  the  proof  of  the  statements  con- 
tained in  them.  Verdict  for  the  plaintiff. 

(o)  W'-  nave  been  informed  that  on  the  taxation  of  the  plaintiff's  costs  the  master 
would  not  allow  any  thing  for  the  attendance  of  the  witneues  whose  evidence  was  re* 
jected. 


REGINA  V.  CAROLINE  HEWETT. 

A  female  senrant  being  suspected  of  stealing  money,  her  mistress  on  a  Monday  told  her 
that  5he  would  forgive  her  if  she  told  the  truth.  On  the  Tuesday  she  was  taken  before 
a  magistrate,  and  was  discharged,  no  one  appearing  against  her.  On  the  Wednesday 
the  superintendent  of  police  went  with  her  mistress  to  the  Bridewell,  and  told  her  in 
the  presence  of  her  mistress,  that  she  **  was  not  bound  to  say  any  thing  unless  she 
liked,  and  that  if  she  had  any  thing  to  say,  her  mistress  would  hear  her;'*  but  the 
superintendent  (not  knowing  that  her  mistress  had  promised  to  forgive  her)  did  not 
tell  her  that  if  she  made  a  statement  it  might  be  Riven  in  evidence  against  her.  'I'he 
prisoner  made  a  statement: — Held,  that  this  statement  was  not  receivable  in  evidence, 
as  the  promise  of  the  mistress  must  be  considered  as  still  operating  on  the  prisoner's 
mind  at  the  time  of  the  statement,  but  that  if  the  mistress  had  not  been  then  presenti  it 
might  have  l>eeo  otherwise. 

Larceny. — ^The  prisoner  was  indicted  for  stealing  thirteen  sovereigns  and 
Other  money,  the  property  of  Sarah  Cooper,  her  iLiStress. 
It  appeared  that  the  money  was  stolen  on  the  erening  of  Monday^  the  14di 
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of  Febraaiy,  1842,  and  the  prisoner  being  suspected,  Mrs.  Cooper,  on  that 
evening,  told  the  prisoner  that  she  would  forgive  her  if  she  told  the  truth. 
On  the  next  day,  Tuesday,  the  prisoner  was  taken  before  a  magistrate,  but 
Mrs.  Cooper  not  appearug  against  her,  she  was  discharged  and  pktced 
under  her  brother's  care.    After  that,  the  prisoner  made  a  statement. 

J,  J^erys  WUUamSj  for  the  prisoner,  objected  that  this  statement  was 
inadmissible,  on  the  ground  that  the  ^impression  produced  on  the    r^^og 

Erisoner's  mind,  by  Mrs.  Cooper's  promise  of  pardon  the  evening   ■- 
efore,  had  not  been  removed. 

Mrs.  Cooper,  in  answer  to  questions  put  by  the  learned  judge,  said,  that 
she  did  not  tell  the  prisoner  on  the  Tuesday  that  she  would  not  forgive,  nor 
that  any  thing  she  said  would  be  given  in  evidence  against  her. 

Patteson,  J. — I  think  that  her  statei:nent  cannot  be  given  in  evidence. 

Mr.  Houlton,  the  superintendent  of  police  at  Reading,  was  called,  and  he  . 
stated,  that  on  the  Wednesday  morning  he  was  sent  for  to  the  Bridewell, 
where  the  prisoner  was,  and  that  he  went  there  with  Mrs.  Cooper.  Mr. 
Houlton  stated,  that  he  told  the  prisoner,  in  the  presence  of  Mrs.  Cooper, 
that  she  was  not  bound  to  say  any  thing  unless  she  liked,  and  that  if  she 
had  any  thing  to  say,  Mrs.  Cooper  would  hear  her.  He  further  stated,  that 
he  did  not  know,  at  that  time,  that  Mrs.  Cooper  had  promised  to  forgive  her 
if  she  would  tell  the  truth,  and  that  he  did  not  tell  the  prisoner,  that  if  she 
said  any  thing  it  might  be  given  in  evidence  against  her.  She* then  made  a 
statement. 

J.  Jeffirys  Williams^  for  the  prisoner,  objected  to  this  statement  being 
received  in  evidence,  and  cited  the  case  of  Regina  v.  Taylor^  8  C.  &  P. 
733,  (34  E.  C.  L.  R.  608.) 

•4.  Woodf  for  the  prosecution. — In  the  case  o(  Rex  v.  JVWe,  Chitt.  ed.  of 
Bum's  Just.,  tit.  Evidence^  ihe  prisoner  was  charged  with  setting  fire  to  an 
out-house,  and  her  mistress  told  her  if  she  would  repent  God  would  forgive 
her,  but  she  concealed  from  her  that  she  would  not  forgive  her  herself.  She 
confessed,  and  the  next  day  another  person  in  her  mistress's  sight,  though 
*out  of  hearing,  told  her  that  her  mistress  bad  said  she  had  confessed,  r .  ^.w^ 
and  drew  from  her  a  second  confession.  Lord  Eldon  allowed  the  ^ 
confessions  to  be  given  in  evidence,  and  the  prisoner  was  convicted.  Lord 
Eldon  having  left  it  to  the  jury  to  say  whether  the  first  confession  was  made 
under  a  hope  of  favour  here,  and  the  second,  under  the  influence  of  the  first ; 
and  the  jury  found  that  that  was  so.  The  twelve  judges  held  that  these 
points  were  not  for  the  jury :  but  that  if  Lord  Eldon  agreed  with  the  jury, 
which  he  did,  the  confessions  were  receivable. 

Patteson,  J, — There  the  supposed  inducement  was  that  God  would  for- 
give her — here  Mrs.  Cooper  says  that  she  will  forgive  her.  The  nearest 
case  to  the  present  is  that  of  Isabella  Meynell^  2  Lew.  C.  C.  122.  In  that 
case  the  prisoner  was  charged  with  stealins;  hams,  and  a  constable  had  said 
to  the  prisoner,  in  the  presence  of  one  of  the  prosecutors,  "  You  had  better 
tell  all  about  it;"  and  she  made  a  statement  which  was  not  given  in 
evidence.  In  the  afternoon  of  the  same  day,  another  of  the  prosecutors 
went  to  the  house  of  the  prisoner,  and  entered  into  conversation  with  her 
about  the  hams,  when  she  repeated  the  confession  she  had  made  to  the  con- 
stable in  the  morning ;  but  no  promise  nor  menace  was  on  this  occasion  held 
out  to  her.  Sir  G.  ^.  Levoin^  for  the  prosecution,  requested  the  learned 
judge's  opinion,  whether  he  was  at  liberty  to  make  use  of  the  latter  confes- 
non.    Mr.  Justice  Taunton  said — ^^  I  am  clearly  of  opinion  that  it  is  not 
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Feceiirable,  it  being  impossible  to  say  that  it  was  not  induced  by  the  promise 
the  constable  made  to  her  in  the  morning."  I  think  that  the  statement  of 
the  prispner  is  not  receivable  in  eyidence.  If  Mrs.  Cooper  had  not  been 
present  when  the  statement  was  made,  it  might  have  been  different ;  but  I 
think  that,  as  Mrs.  Cooper  was  present,  and  the  interval  of  time  was  only 
*5371  ^^  ^^  Monday  to  the  Wednesday,  the  impression  *produced  by 
•■  Mrs*  Cooper's  promise  of  forgiveness  on  the  Monday  evening,  must 
be  considered  as  still  operating  on  the  prisoner's  mind. 
The  evidence  was  rejected.  Verdict-^Guilty. 


{Crown  Side,) 

BEFORE  MB.  JUSTICE  CBESSWELL. 


REGINA  V.  BLOOMFIELD. 

A  defendant  was  charged  in  the  first  count  of  an  indictment  with  having  falsely  pretended 
that  he  was  Mr.  H.,  who  had  cured  Mrs.  C.  at  the  Oxford  infirmary,  and  thereby  obtaining 
one  sovereign,  with  intent  to  defraud  6.  P.  "of  the  same.**  The  second  count  laid  the 
intfut  to  be  to  defraud  G.  P.  "of  the  sum  of  5«.,  parcel  of  the  value  of  the  said  last- 
mentioned  piece  of  the  current  gold  coin.''  It  was  proved  that  the  defendant  made 
the  pretence,  and  thereby  induced  the  prosecutor  to  buy,  at  the  expense  of  5«.,a  bottle 
containing  something  which  he  said  would  cure  the  eye  of  the  prosecutor's  child. 
The  prosecutor  gave  him  a  sovereign  and  received.  16i.  in  change.  It  was  further 
proved  that  the  defendant  was  not  Mr.  H. 

Bild,  that  this  was  a  false  pretence  within  the  stat.  7  dc  8  Geo.  4,  c  29,  a.  63,  and  that  tha 
intent  was  properly  laid  in  the  second  count. 

False  fbetences. — The  first  count  of  the  indictment  stated  that  the  de- 
fendant, on,  &c.,  at,  &c.,  ^'  did  unlawfully  and  falsely  pretend  to  one  Charlotte, 
the  wife  of  Geojge  Palmer,  that  he,  the  said  Daniel  Bloomfield,  was  Mister 
Hitchings,  and  that  he  was  the  same  person  that  had  cured  Mrs.  Clarke,  at 
the  Oxford  Infirmary.  By  means  of  which  said  false  pretence,  he,  the  said 
Daniel  Bloomfield,  did  then  and  there  obtain  from  the  said  George  Palmer, 
the  husband  of  the  said  Charlotte  Palmer,  one  piece  of  the  current  gold  coin 
of  this  realm,  called  a  sovereign,  of  the  moneys,  goods,  and  chatteb,  of  the 
said  George  Palmer,  I  with  intent  then  and  there  to  cheat  and  defraud  him, 
the  said  George  Palmer,  of  the  same;  i  whereas,  in  truth  and  in  fact,  &c., 
«eQQi  [negativing  the  false  pretences.]  The  second  *count  was  exactly 
•I  similar  to  the  first  count,  excepit  that  instead  of  the  words  between 
the  t  I,  the  following  were  inserted — ^^  with  intent  to  cheat  and  defraud  him, 
the  said  George  Palmer,  of  the  sum  of  five  shillings,  parcel  of  the  value 
of  the  said  last-mentioned  piece  of  the  current  gold  coin."  The  third, 
fourth,  and  fifth  counts  alleged  the  pretence  to  have  been  made  to  the  hus- 
band, and  that  a  sovereign  was  obtained  from  him,  with  intent  to  defraud 
him  of  ^^  the  same  ;^^  and  in  the  third  count  it  was  stated  in  a  prefatory 
allegation,  that,  in  the  year  1840,  Elizabeth  Clarke  was  a  patient  in  the 
Oxford  Infirmary,  and  that  she  was  attended  by  and  was  under  the  care  of 
one  George  Hitchings,  the  said  George  Hitchings  then  being  a  surgeon. 

Mrs.  Palmer,  the  wife  of  the  prosecutor,  was  called,  she  said — '^  On  the 
4th  of  February,  the  defendant  came  to  our  house ;  he  said,  ^^  I  am  a  gentle* 
man  come  from  Oxford  to  give  advice  to  poor  people,  for  I  understand  the 
parish  doctor  is  severe  to  the  poor.'  I  asked  him,  'Are  you  Mr.  Hitchings?' 
and  he  replied,  '  I  am ;  yes,  yes.'  I  then  asked  him  if  he  was  the  same 
person  that  had  cured  Mrs.  Clarke  at  the  Oxford  Infirmaiy,  and  hie  replied^ 
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*I  watJ  I  had  a  child  in  my  ami:  tilie  defendant  loofcad  at  flie  chdd'a 
tyesy  and  said  thi^  die  child  would  loae  them  in  leas  than  a  month,  and  he 
asked  me  if  I  would  go  to  the  expense  of  two  botdes  of  ataiff  for  the  child, 
at  6i.  6d.  a  botde,  which  would  be  lit.  I  said  I  could  not  aflbrd  it;  he 
then  asked  if  I  would  go  to  the  expense  of  one  bottle,  which  would  be  5f.  6^ 
J  said/ If  you  think  mv  child  will  lose  its  eye,  I  will  go  to  the  expense  of  one.' 
The  defendant  asked  for  a  bottle,  which  I  gave  him.  I  went  up  stairs,  and 
on  my  return,  I  saw  somediing  yellow  in  the  bottle.  My  husband  gave  the 
defendant  a  soyereign,  and  the  defendant  gave  him  in  change  two  crown 
pieces  and  two  half-crowns,  saying  he  would  let  us  have  the  stuff  for  five 
shillings." 

George  Palmer,  the  prosecutor,  stated,  that  Mrs.  Clarke,  who  was  now 
dead,  was  his  grandmother,  and  that  he  would  *not  have  dven  the  ■-•cqq 
defendant  the  sovereign,  or  have  bought  the  stuff  of  him,  if  he  had   ^ 
not  believed  that  the  defendant  was  Mr.  Hitchings. 

It  was  proved  by  the  Rev.  W.  S.  Bricknell,  that  he  knew  Mr.  Hitchings^ 
who  was  an  eminent  sur^n,  and  that  the  defendant  was  not  Mr.  Hitchings ; 
and  also,  that  he  had  given  Mrs.  Clarice  a  reoommendaKon  to  the  Oxmd 
Infirmary,  to  be  under  me  care  of  Mr.  Hitchings.  There  was  no  evidence 
to  prove  that  Mrs.  Clarke  was  at  the  Oxford  Infirmary,  but  it  was  proved  by 
Mr.  Bricknell  that  she  was  absent  from  home  soon  after  he  gave  her  Uie 
recommendation. 

TynaUU^  for  the  defendant. — ^I  submit  that  this  prosecution  cannot  be 
sustained.  I  submit,  first,  that  the  first,  third,  fourth,  and  fifth  counts  are 
disproved.  In  those  counts,  it  is  alleged  that  the  defendant  obtained  a 
sovereign,  with  intent  to  defraud  Greorge  Palmer  of  ^^  the  same."  Now, 
what  be  really  obtained  was,  not  a  pound,  but  five  shillings,  and  it  is  mani* 
.fest  he  never  could  have  intended  to  defraud  Greorge  Palmer  of  ^^  the  $anmy^ 
which  was  a  sovereign,  as  he  gave  fifteen  shillings  back,  so  that,  at  the  very 
worst,  he  never  could  defraud  George  Palmer  of  more  than  five  8hi]linfi& 
Secondly,  I  submit  that  the  second  count  oug^t  to  have  charged,  that  2ie 
defendant  had  obtained  five  shillings  with  intent  to  defraud  George  Palmer 
of  the  same. 

Cresswell,  J. — The  defendant  never  obtained  any  thing  but  a  sovereign, 
and  if  the  indictment  had  stated  that  the  defendant  obtained  five  pieces  of 
the  current  silver  coin  of  this  realm  called  shillings,  it  would  have  beea 
wrong. 

TyrwhiU.-^l  submit,  thirdly,  the^  this  is  not  an  obtaining  by  false  pre* 
fences  within  the  statute.  The  money  was  obtained  by  a  sale  of  what  the 
defendant  called  stuff.  *In  the  case  of  Rex  v.  Codringtonj  1  C.  &  T*WuAt% 
P.  661,  (11  E.  C.  L.  a.  518,)  it  was  held,  a  false  pretence  made  ^  ^^^ 
use  of  in  the  sale  of  some  landed  property  was  not  within  the  statute ;  and 
here  the  money  was  obtained,  because  the  prosecutor  and  his  wife  thou^ 
that  the  childf  would  be  cured  by  the  stuff  that  they  bought  of  the 
defendant 

CarringUmj  for  the  prosecution.^i^-1  submit  that  the  first  objection  is  not 
sustainable.  The  first,  third,  fourth,  and  fidh  counts  state  that  the  defendant^ 
obtained  a  piece  oi  gold  coin,  called  a  sovereign,  with  intent  to  defraud  the' 
prosecutor  of  '^  the  same,"  that  is,  the  piece  of  gold  coin.  Now,  as  I  subi> 
mit,  he  did  not  the  less  intend  to  defraud  the  prosecutor  of  the  piece  of  gdd 
coin,  because  he  gives  some  silver  in  exchange  for  it.  A  person  is  not  tb^ 
kas  guilty  of  stealing  a  given  article,  because,  when  he  takes  it,  he  leaves 
Aome  other  article  inateaa  of  it.    And  mth  xeq^ect  to  the  last  objection^  it^ 
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is  important  that  the  prosecutor  states  that  he  should  not  have  parted  with 
llis  money  if  he  had  not  believed  the  dftfenclant  to  be  Mr.  Hitchings.(a) 

CaiiisswELLf  J. — The  only  part  of  the  pretence  that  is  proved  is,  that  the 
defendant  said  he  was  Mr.  HitoUngs.  I  am  of  opinion  that  the  case  must 
go  to  the  jury. 

TyrwfnU  addressed  the  jury  for  the  defendant. 

Cresswell,  J.,  (in  summtiig  up.)-^Tfae  questions  for  you  to  consider  are 
these — ^Did  the  defendant  falsely  reoresent  that  be  was  Mr.  Hitcbiogs,  and 
did  be,  by  so  fidselv  representing,  obtain  this  money?  If  ^ou  are  satisSed 
*5411  ^  ^^  ^  ^'  y^^  <Migfat  to  find  him  guilty.  With  respect  to  the 
•'  intent  to  defraud,  I  do  not  think  that  it  can  be  taken  that  the  de> 
fendant  intended  to  defraud  the  prosecutor  of  a  sovereign,  because  be  not 
only  gave  silver  coin  to  the  amount  of  fifteen  shillings  to  the  prosecutor,  but 
it  was  all  along  a  matter  o(  bargain  and  arrangement  that  he  diould  do  so. 
It  therefore  appears  to  to  me  that  the  allegation  on  the  second  count,  that  the 
defendant  obtained  a  sovereign,  with  intent  to  defiraud  the  prosecutor  of  fiv9 
shillings,  parcel  of  the  value,  is  the  one  which  the  evidence  supports. 

Verdict — Guilty,  on  the  second  count.--«Sentence--Suc  months* 
imprisonment 

(a)  Id  tKe  ease  of  Jbr  v.  JKK,  S.  4k  I.  C.  C.  ISS,  (British  C.  C.  ?ol.  1,)  it  was  heU  tba^ 

on  an  indictment  for  obtainiag  money  by  false  pretences,  the  whole  of  the  pretence 
cbarg^  need  not  be  proved;  proof  of  part  of  it,  and  that  tb^  money  was  obtained  on 
Ihai  part,  is  tofleicnt. 

REGINA  r.  MARIA  RUSSELL. 

Ja  a  case  of  arson,  it  appeared  that  a  small  fagot  was  set  on  fire  on  the  boarded  floor  of 
a  room,  and  the  fagot  was  nearly  consumed,  the  boards  of  the  floor  were  ''scorched  black» 
bnt  not  bnrnt,"  and  no  part  of  the  wood  of  the  floor  was  consumed : — Held,  that  this 
was  not  a  sufficient  burning  to  support  an  indictment  for  arson. 

Arson. — ^The  prisoner  was  indicted  for  maliciously  setting  fire  to  the 
house  of  Ann  Wright,  at  Old  Windsor. 

On  the  part  of  the  prosecution  Miss  Wright  was  called :  she  said — *<  Hie 
prisoner  was  in  my  service.  Very  early  on  the  morning  of  the  4tfa  of  Decem- 
ber, I  perceived  smoke  and  got  up ;  and  on  my  going  down  stairs  I  found 
a  small  fagot  lighted  and  burning  on  the  boarded  floor  of  the  kitchen,  about 
four  feet  from  me  hearthstone.  I  took  up  the  burning  wood  and  put  it  into 
the  grate.  A  part  of  the  boards  of  the  kitchen  floor  was  scorched  blad^ 
but  not  burnt.  The  fagot  was  nearly  coasumed,  but  no  part  of  the  wood 
of  the  floor  was  consumed. 

«f. . Ai       ^Cresswell,  J. — The  case  of  R^ina  v.  Parker ^  9  C.  P.  45, 
^^J  (38  E.  C.  L.  R.  29,)  (a)  is  the  nearest  to  the  presait,  but  I  think  it 
is  distinguishable. 

Cwrrvn^tonj  for  the  prisoner. — I  submit  that  the  wood  of  the  floor  bmff 
scorched  is  not  sufficient  to  constitute  this  oflence,  as  wood  may  be  seoichea 
without  ever  being  actually  on  fire. 

Cresswcll,  J. — I  have  conferred  mth  my  brother  Pattesow,  and  be 

concurs  with  me  in  thinking,  that  as  the  woocl  of  the  floor  was  scorched,  but 

no  part  of  it  consumed,  the  present  indictment  cannot  be  supported.     Wc 

think  that  it  is  not  essential  to  this  oflence  that  the  wood  should  be  in  a 

blaze,  because  some  species  of  wood  will  bum  and  entirely  consume  without 

blazing  at  alL    The  prisoner  must  be  acquitted.       Verdict — ^Not  guil^. 

(a)  In  that  ease  the  wood  of  the  floor  was  *<  charred  in  a  trifling  way,  it  had  beca  at  % 
led  heat,  bat  not  in  a  hlaze/*  and  this  was  held  «  sufficient  boming  to  support  an  ind»fV 
mnt  for  arson. 
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^WORCESTER  ASSIZES.  [*543 

{Crown  Side.) 

BEfX>EE  MR.   JUSTICE  PATTESON. 


REGINA  V.  BROOKES  and  Three  Others. 

An  indictment  for  breaking  into  a  warehoase  and  stealing  goods,  stated  the  offence  to 
have  been  committed  in  **  the  parish  of  St.  Peter  the  Great,  in  the  connty  of  W."  It 
appeared  that  only  part  of  the  parish  of  8l  Peter  the  Great  was  in  the  county  of  W. 

JSild,  that  the  indictment  eonld  not  be  supported  for  the  breaking  into  the  warehouse,  bot 
that  it  was  sufficient  for  the  larceny,  and  that  to  be  good  as  to  the  breaking,  it  shoald 
have  charged  the  offence  to  have  been  committed  **  in  that  part  of  the  parish  of  Su  Peti*r 
the  Great  which  lies  within  the  county  of  W." 

Breaking  into  a  warehouse. — The  indictment  charged  that  "John 
Brookes,  late  of  the  parish  of  St.  Peter  the  Great,  in  the  county  of  Worces« 
ter,  labourer,  John  Attwood,  late  of  the  same,  labourer,"  [naming  all  the 
prisoners,]  "  the  warehouse  of  Henry  Webb,  and  another  there  situate,  felo- 
niously did  break  and  enter,  and  100  knives  of  the  value  of  10/.,  of  the  goods 
and  chattels  of  the  said  H.  W.  and  another  in  the  same  warehouse,  then  there 
being  found,  then  and  there  feloniously  did  steal,  take,  and  carry  away,"  &c. 

It  appeared  in  evidence  that  the  parish  of  St.  Peter  the  Great  is  partly 
situate  in  the  county  of  Worcester j  and  partly  situate  in  the  county  of  the  dty 
of  Worcester. 

Whitmorej  for  the  prisoners. — ^I  submit  that  the  description  of  the  parisdi 
in  this  indictment  is  insufficient,  and  that  the  locality  of  the  premises  being 
material  to  this  charge,  it  must  be  proved  as  laid.  According  to  the  alle- 
gation contained  in  this  indictment,  the  whole  of  the  parish  of  St.  Peter  is 
situate  in  the  county  of  Worcester ;  but  according  to  the  evidence  a  part  only 
of  this  parish  is  so  situate,  llie  indictment  should  have  stated  in  the  ususd 
manner,  that  the  offence  was  committed  "  in  that  part  of  the  parish  of  St. 
Peter  which  is  within  the  county  of  Worcester." 

Patteson,  J. — I  am  of  opinion  that  that  U  so,  and  that  *the  pri-  rmKAA 
soners  must  be  acquitted  of  the  breaking  into  the  warehouse,  but  they   ^ 
may  be  convicted  of  the  larceny.(a)  Verdict — Guilty  of  larceny. 

(a)  In  the  case  of  Rex  v.  Bullock,  R.  dit  M.  C.  C.  334,  n.,  and  Car.  8npp.  S83,  which  was 
an  indictment  for  breaking  into  a  house  and  stealing  goods,  the  house  was  laid  to  be  in 
the  parish  of  **  Saint  Boiolph,  Ald^ate,"  and  it  was  proved  that  the  parish  was  *'8aint 
Botolph  tcithout  Aldgate.**  The  prisoner  was  convicted  of  the  larceny,  and  the  twelve 
judges  held  the  conviction  right,  as  there  was  no  proof  that  there  was  no  such  parish  in 
the  county  as  that  named. 

In  the  case  of  Rex  v.  Perkim,  A  CAP.  363,  (19  E.  G.  L.  R.  419,)  it  was  held  that  if  a 
parish  be  partly  situated  in  the  county  of  W.  and  partly  in  the  county  of  8..  it  is  suffw 
cient,  in  an  indictment  for  larceny,  to  state  the  offence  to  have  been  committed  **  at  th€ 
parish  of  H.  in  the  county  of  W,** 

In  the  case  of  Rex  v.  Woodward,  'R.A  M.  C.  C.  323,  (Brit.  C.  C.  vol.  S,)  the  prisoner 
was  indicted  for  setting  fire  to  a  stack  of  beans  at  the  parish  of  Norman ton-on-the- Wold,  in 
the  county  of  Nottingham.  There  is  no  such  parish  as  that  stated,  it  being  a  hamlet  mainuin* 
ing  its  own  poor;  and  the  judges  held,  **that  the  offence  had  nothing  of  locality  in  it,  and 
that  there  being  no  such  place  in  the  connty,  it  could  be  only  taken  advantage  of  by  plea 
in  abatement,  and  the  conviction  was  affirmed. 


REGINA  V.  JOHN  BROOKES  and  Three  Others. 

fa  an  indictment  for  burglary,  it  is  sufficient  to  allege,  that  the  bnrglary  was  committed 
at  a  place,  naming  it,  e.g.  **at  Norton-jnzta-Kempsey,  in  the  connty  aforesaid,**  withod 
stating  the  place  to  be  a  parish,  vill,  chapelry,  or  the  like. 
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BiiBGT^&RY. — ^The  indictment  charged,  that  ^^  John  Brookes,  late  of  the 
parish  of  Norton-juxta-Kempsey,  in  the  county  of  Worcester,  labourer,  John 
Attwooil,  late  of  the  ^me,  labourer,  [describing  kll  the  prisoners,]  on  the 
4th  day  of  January,  1842,  in  the  night  of  the  ^me  day,  with  force  and  arms, 
"  at  Norton-juxta-Keropsey  aforesaid,  in  the  county  aforesaid,  the  dwelling 
house  of  Thomas  Hooke,  there  situate,  feloniously  and  burglariously  did 
break  and  enter,''  &c.,  (charging  a  burglary  in  the  usual  form,  and  the  steal* 
ing  of  two  guns  and  other  articles.) 

•54fil  *y^TnJtmorey  for  the  prisoners. — I  submit  that  this  indictment,  as  to 
-I  the  burglary,  is  bad,  because  the  place  Norton-juxta-Kempsey,  at 
which  the  oflence  is  alleged  to  have  been  committed,  is  not  described  by 
some  word  importing  some  known  division  of  the  county,  such  as  parish, 
vill,  chapelry,  or  the  like. 

Patteson,  J. — I  think  that  the  name  of  the  place,  Norton-juxta-Kemp- 
sey, is  sufficient  of  itself,  without  calling  it  either  a  parish  or  a  vill  or  any 
thing  of  that  kind.  Verdict — Guilty.(a) 

(a)  In  the  case  of  Bmx  v.  Napper,  R.  dc  M.  C.  G.  44,  (BriL  C.  C.  vol.  2,)  which  was  an 
indictmeot  for  larceoj  in  a  dwelling-house,  the  indictment  charged  that  the  prisoner,  on, 
&Cn  "  at  LiverpocI,  in  the  county  aforesaid,*'  one  coat,  of  the  value  of  40t.,  of  the  goods 
and  chattels  of  D.  J.,  **in  the  dwethng-lumM  of  W*  T,  then  and  there  being,  then  and  there 
did  feloniously  steal,**  Ac.  The  doubt  was,  whether  it  should  not  have  been  stated  **  in 
the  dwelling-hoase  of  W.  T.  there  tituate^  but  the  judges  ^'held  that  the  indictment 
showed  sufficiently  that  the  house  was  situate  at  Liverpool,  and  that  the  conviction  there- 
fore was  proper.** 


REGINA  V.  TIPPIN. 

A  knife  was  stolen  from  the  pocket  of  A.,  as  his  dead  body  lay  in  a  road  at  8.,  in  the  dio- 
cese of  W.  The  last  place  of  abode  of  A.  was  at  T.,  in  the  diocese  of  G.,  but  A.*s 
father  stated  that  he  believed  his  son  had  left  T.  to  come  to  live  with  him,  but  did  not 
know  whether  his  son  had  given  up  his  lodgings  at  T.: — Held,  that  this  was  sufficient 
proof  to  support  a  count  for  larceny,  laying  the  property  in  the  lord  bishop  of  W. 

Larceny. — The  prisoner  was  indicted  for  stealing  a  knife  and  other  arti- 
cles, which  were  alleged  in  the  first  count  of  the  indictment  to  be  the  pro- 
perty of  Richard  Samuel  Kington ;  in  the  second  count  they  were  alleged 
•5461  *°  ^®  ^®  property  of  Henry,  Lord  Bishop  of  Worcester ;  •and  in  the 
J  third  to  be  the  property  of  Thomas  Kington,  the  fether  of  Richard 
Samuel  Kington. 

It  appeared  that  Richard  Samuel  Kington  had  been  in  the  employ  of  an 
ironmonger  at  Tewkesbuiy,  which  is  in  the  diocese  of  Gloucester,  and  that 
on  the  evening  of  the  18th  of  December  he  left  that  place  with  the  knife  in 
hb  possession.  It  further  appeared,  that  on  the  morning  of  the  19th 
December  he  was  found  dead  on  the  turnpike-road  leading  from  Tewkes- 
bury to  Worcester,  at  that  part  of  the  road  which  is  situate  m  the  parish  of 
Seven  Stoke,  which  is  in  the  diocese  of  Worcester.  It  appeared  that  the 
last  place  of  residence  of  Richard  Samuel  Kington  was  at  Tewkesbury,  m 
the  diocese  of  Gloucester;  but  it  was  stated  by  the  &ther  of  the  deceased, 
that  he  believed  that  the  deceased  had  left  Tewkesbuiy  with  a  view  of 
coming  to  live  with  him,  and  he  did  not  know  of  his  own  knowledge 
whether  or  not  the  deceased  had  given  up  his  lodgings  at  Tewkesbury. 

Patteson,  J.,  (in  summing  up,)  desired  the  jury  to  inform  him  (m  the 
event  of  their  coming  to  the  conclusion  that  the  prisoner  was  guilty)  whether 
tbey  found  that  the  property  was  taken  from  the  deceased  Richajxl  Samuel 
Kington  before  or  afler  his  death. 

VOL.  xu«  3S 
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Tbe  jtiiy  fbtmd  the  ptiaoper  guiky,  and  that  flie  propei^  was  talooi 
from  the  deceased  after  bia  death. 


Patteson,  J. — I  am  of  ofiiiiioii  that  the  propeitjr  is  ^rig^tlj  laid  io  the 
of  Woroe8ter»(a) 


(a)  Lord  Chief  Baron  Com  jot  layi  down  (Com.  Dig.  ttt  Aimwultrmimr,  (B.  S)  ) 
that,  **  if  an  intestate  has  not  bona  notabilia,  administntion  shall  be  i^rmnled  hf  te 
Mshop  of  the  diocese  wbere  he  dies  ;^  nod  in  the  ease  of  JA/lieiirf  t.  Coz,  1  ttalk.  S7,  It  was 
laid  down  bj  the  Court  of  King's  Bench,  that,  ^if  a  man  have  two  houses  in  several 
lUoceses,  and  lives  most  at  one,  bot  sometimes  goes  to  the  other,  and  being  there  for  a 
day  or  two  dies,  administration  of  his  personal  estate  shall  be  granted  by  the  bishop 
of  this  diocese,  for  Im  was  commoratti  there,  and  not  there  as  a  traveller ;"  and  it  appears 
itom  another  report  of  Ihitcaae  ia  I  Ld*  liayai*  MS»  that  this  indgmrpf  was  deUvcred  by 
LefdUolt,  /  *— •  # 
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A  aervant  clandestinely  taking  his  master's  com  to  give  to  his  master's  horses,  is 
guilty  of  a  larceny,  and  this  point  having  been  so  recently  decided  by  a  laige  majority 
of  the  twelve  judges,  the  jadge  at  the  trial  woald  not  again  reserve  the  point. 

Labcent. — ^The  prisoner  ivas  indicted  for  hawing  on  the  7th  of  Febraaiy, 
1842,  feloiaously  stotea  thirty  bushels  of  bailey,  the  propeity  of  John  Deyey^ 
his  master. 

On  the  part  of  die  pposeention,  Mr.  John  Derey,  jun.,  was  caDed ;  lie 
said,  ^*  On  the  7th  of  February  last,  the  prisoner  was  in  the  employ  of  nsy 
father  as  wagoner.  I  had  missed  considerable  quantities  of  barley.  I 
searched  the  tallet  of  the  stable,  and  there  found  under  some  clover  seed 
and  fodder  eight  ba^  of  barley,  amounting  to  thirty  bushels.  Upon  my 
laacing  the  prisoner  with  it,  he  sud  dint  he  had  taken  the  bailey  for  the  pur- 
pose of  giving  it  to  the  horses. 

Beadonj  for  the  prisoner. — I  submit  that  there  is  no  case  to  go  to  the 
jury,  on  the  ground  that  the  prisoner  had  no  intention  of  appropriating  any 
part  of  this  barley  to  his  own  use.  I  am  aware,  that,  in  die  case  of  &x  v. 
Morfit  and  others,  R.  &  R.  C.  C.  SOT,  (Brit.  C.  C.  vol.  l,)(a)  it  was  hid 
down  by  the  judges  that  a  ser\'ant*s  •improperiy  taking  com  to  feed  rm^AO 
the  horses  of  his  employer  was  a  larceny,  but  it  may  oe  a  question  *- 
whether  it  would  be  advisable  in  all  cases  to  act  on  that  decision. 

Patteson,  J. — ^Even  so  far  as  regards  the  question,  whether  the  pri- 
soner meajiit  to  appropriate  the  barley  to  his  own  use,  there  is  a  case  for  the 

ieadan  addressed  die  jury  on  behalf  of  the  prisoner,  and  contended  that 
(ftue  prisoner  ijitended  to  give  the  com  to  his  employer's  horses  to  make  them 
iiQok  better. 

Pattesobt,  J.,  (in  summtnfi;  up.)— The  case  referred  to  by  the  .learned 
.counsel  is  similar  in  all  its  bearings  to  the  present ;  and  in  respect  of  it  a 
l^nsiderabie  minority  of  the  judges  decided,  diat  a  servant  clandestinely 


(a)  In  that  case  the  prisoiiers  were  iidieted  for  slealiaf  beaas,  the  property  of 
Iheir  master,  and  tried  before  Mr*  Justice  Abbott.    It  was  tboad  by  the  jarv  that  the 

Erisnners  took  the  beans  intendinf^  to  grive  them  to  their  master's  horses.  Mr.  Jasttee 
ayley  had,  in  a  similar  case,  directed  an  acquittal;  bat  Mr.  lastioe  Abbott  being 
^oformed  that  the  late  Mr.  Instice  Heath  had,  on  several  oeeasions,  held  this  to  be  lai^ 
«eny,  and  that  Lord  Chief  Baron  Maedoaald  had  told  the  grand  jury  at  Maidstone  that 
Ibis  was  a  larceny,  his  lordship  reserved  the  ease  for  the  consideration  of  the  judges, 
and  the  point  having  been  considered  by  eleven  of  the  jadges,  eiirht  of  their  lordships 
held  that  this  was  felony,  but  Barons  Graham  and  Wood^aad  Mr.  Justice  Dallas,  thoa|^l 
iiis  not  alielony 
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tddng  earn  fbr  die  paipoae  of  feeding  his  loaater's  horses  vts  giultj  of  a 
larceny.  However,  as  there  should  be  a  wide  difleience  in  the  punishment, 
I  wish  you  to  say  whether  the  jpriaooer  took  the  com  for  his  own  use  and 
benefit,  or  to  give  to  his  master's  horses. 

Verdictr^uilty ;  the  foreman  of  the  jurr  adding,  *'  We  think  that  he 
took  the  com  with  intent  to  give  it  to  ni9  master's  horses." 

Pattbsov,  J. — ^I  will  confer  with  my  teamed  brother  on  this  case 
^5491       ^^A'^^'smMj  J. — I  have  eomerred  wilh  Mr.  Justice  Cressweix, 
^  and  we  both  think  that  the  case  of  Be^  v,  M<>rfit  is  too  recently 
decided  by  a  large  majority  of  the  judges  for  me  to  take  the  opinion  of  the 
judges  a^^  upon  the  point 

The  pnaoner  was  sentenced  to  be  imprisoned  for  one  month. 


STAFFORD  ASSIZES. 


{OvU  Suk.) 

BKIOBE  BOU  JUSTICE  PATTBSOV. 


DOE  on  the  demise  of  STANWAY  v.  ROCK. 

The  pimriso  as  to  cestai  que  trnsts  eootaiaed  in  tcet  7  of  the  stat  8  Sc  4  Will.  4,  e.  S7, 
applies  oDly  to  cases  of  declared  and  express  trusts,  and  not  to  the  case  of  a  person 
holding  under  an  agreement  to  purchase. 

If  a  person  who  has  agreed  to  purchase  real  property  be  let  into  possession,  he  is  a  tenant 
at  will,  and  such  tenancy  at  will  is  determined  by  his  death ;  and,  if  aAer  his  death, 
his  widow,  who  is  also  devisee  of  his  feal  estate,  continue  in  possession,  this  in  not  a 
continuance  of  his  tenancy  at  will,  so  as  to  prevent  the  operation  of  that  statute,  and 
therefore  in  such  a  case,  where  the  person  thus  let  into  possession  died  more  than 
twenty  years  before  ejectment  brought  by  the  representatives  of  the  intended  vendor, 
it  was  held  that  it  was  too  late,  unless  a  new  tenancy  could  be  shown  in  the  widow, 
the  first  year  of  whose  tenancy  was  within  twenty  years  before  the  ejectment;  and  if 
anch  new  tenancy  were  shown,  no  demand  of  possession  would  be  necessary,  as  such 
new  tenancy  would  be  determined  by  the  death  of  the  widow,  which  occurred  before 
the  ejectment. 

Where,  after  the  jury  are  sworn  in  an  eieetment  case,  it  is  discovered  that  in  the  nisi 
prius  record,  the  name  of  the  real  defendant  has  not  been  substituted  for  that  of  Richard 
hoe,  but  the  consent  rule  and  jury  process  are  right,  the  record  ought  in  strictness  to 
be  withdrawn  and  amended  on  summons,  and  then  re-entered ;  but  by  consent  the 
judge  will  allow  the  amendment  without  withdrawing  the  record. 

Ejectment  to  recover  a  piece  of  ground,  situate  at  the  parish  of  Wed- 
nesbuiy. 

After  the  juiy  had  been  sworn,  and  after  MsUyardj  for  the  plamtiflT,  had 
0{>ened  the  pleadings,  it  was  discovered  bv  Patteson,  J.,  that  in  the  nisi 
prius  record  the  name  of  the  real  defendant  bad  not  been  substituted  for  that 
of  Richard  Roe. 

*fifi01       *^  ^^  consent  rule  and  jury  process  the  name  of  the  real  defend- 
-'  ant  was  correctljr  insetted. 

Ta^owrdy  Serjt,  for  the  plaintiflry  asked  to  have  the  mistake  rectified  by 
M  aoMndfuent. 

Patteson,  J. — As  the  teal  defaidant  is  not  befoie  this  court,  the  record 
Plight  in  strictness  to  be  withdrawn,  and  a  summons  taken  out  for  the  parties 
1^  appear  b^ore  me,  in  order  that  the  declaration  shotdd  be  amended  bj 
•nserting  the  name  of  the  real  defendant,  and  the  oanse  re-entered;  b^t  tp 
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are  tiine  I  will  allow  the  amendment  to  be  made  in  court,  if  the  odier  ade 
will  consent 

LudhWj  Serjt,  for  the  defendant,  consented. 

The  amendment  was  made,  and  the  jury  resworn. 

It  was  opened  by  Talfourdj  Serjt.,  for  the  plaintiff,  that  the  ground  in 
question  had  belonged  to  Sir  Joseph  Scott  and  Mr.  Foley,  who  were  lords 
of  the  manor  of  Wednesbuiy,  and  under  whom  the  lessor  of  the  plaintiff 
claimed  as  a  vendee ;  and  that  they  having  asreed,  in  the  year  1816,  to  sell 
the  property  to  a  person  named  Richard  Wooirich,  an  agreement  had  been 
entered  into  between  Wooirich  and  Thomas  Butler  for  the  sale  of  it  to  the 
latter ;  but  that  purchase  never  having  been  completed,  Buder  gave  up  the 
possession  to  Wooirich,  who  died  in  the  year  1822,  when  his  widow  came 
into  possession,  and  she  died  in  the  year  1837.  The  present  ejectment  was 
brought  on  the  8th  of  January,  1842 ;  and  he  submitted  that  it  was  not  too 
late,  as  this  case  came  within  the  proviso  as  to  cestui  que  trusts  contained 
in  the  seventh  section  of  the  stat.  3  &  4  Will,  c  27.(a)  *He  also  r*55i 
cited  Sir  Edward  Sugden's  Vendors  and  Purchasers,  c.  xi.,  s.  v.,  *- 
div.  iv. 

It  appeared  that  about  fortv  years  ago  the  ground  in  question  (upon  which 
a  house  then  stood  j  ws^  held  of  the  lords  of  Uie  manor,  Sir  J.  Scott  and  Mr. 
Foley ;  and  that  about  the  year  1816,  Richard  Wooirich  was  in  possession 
of  it ;  and  that.on  the  Ist  of  January,  1817,  Wooirich  entered  into  the  fol« 
lowing  agreement  with  Thomas  Butler: — 

^^  An  agreement  made  the  1st  day  of  January,  1817,  between  Richard 
Wooirich,  of  Wednesbury,  in  the  county  of  Stafford,  former,  of  the 
one  part,  and  Thomas  Butler,  of  Darlaston,  in  the  same  county,  fanner, 
of  the  other  part. 

^^  Whereas  the  said  Richard  WooIricLhavins  agreed  to  purchase  a  small 
plot  or  parcel  of  land  in  Wednesbury  aforesaid,  and  has  erected  shambles 
thereon,  from  Sir  J.  Scott,  Bart.,  and  Edward  Thomas  Foley,  Esq.,  for  the 
sum  of  30/. :  At\d  whereas  the  said  Richard  Wooirich  having  got  no  con- 
veyance or  title  to  the  said  land,  and  being  unable  to  pay  the  money  or 
complete  the  said  purchase,  has  agreed  to  sell  and  dispose  of  such  agreement, 
and  the  premises  aforesaid,  to  the  said  Thomas  Butler,  for  the  price  or  sum 
of  100/. :  therefore  the  said  Richard  Wooirich  doth  hereby  agree  to  sell  and 
transfer  the  said  a^^reement  of  purchase,  and  the  said  shambles  or  buildings 
thereon,  to  the  said  Thomas  Butler,  his'  heirs  and  assigns ;  and  the  said 
Richard  Wooirich  doth  hereby  acknowledge  to  have  had  and  received  the 
said  sum  of  100/.  of  and  from  the  said  Thomas  Butler  for  the  said  purchase ; 
and  that  he  the  *said  Richard  Wooirich  shall  and  will  make  or  join  r«^sA 
in  a  conveyance,  at  the  expense  of  the  said  Thomas  Butler,  accord-  •- 
ingly.     As  witness  the  hands  of  the  parties,  the  day  and  year  aforesaid. 

^^lUcHAKD   WOOLRICH, 

** Witness,  "Thomas  x  Butler, 

"  R.  Jesson.  his  mark." 

(a)  By  the  sut  3  &  4  Will.  4,  c  S7,  s.  7,  it  is  enacted,  "that  when  any  person  shall  be 
in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant 
at  will,  the  right  of  the  person  entitle^  subject  thereto,  or  of  the  person  through  whom  he 
claims,  to  make  an  entry  or  distress  or  bring  an  action  to  recover  snch  land  or  rent,  shaU 
be  deemed  to  have  first  accrned  either  at  the  determination  of  such  tenancy,  or  at  the 
expiration  of  one  year  next  after  the  commencement  of  snch  tenancy,  at  which  time 
soch  tenancy  shall  be  deemed  to  have  determined :  provided  always,  that  no  mortgagor 
^or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will,  within  the  meaning  of  thi» 
elaieie,  to  hia  mortgagee  or  trostee.** 
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It  further  appeared,  that  Butler  gave  up  possession  to  Woobicn,  who  was 
buried  on  the  8th  of  January,  1822,  (the  present  ejectment  being  brought  on 
the  8th  of  January,  1842,  and  more  than  twenty  years  after  the  death  of 
Woolrich.)  It  was  proved  that  Mrs.  Woolrich  (who  was  the  devisee  of  her 
husband's  real  estate)  died  in  the  year  1837 ;  but  the  only  evidence  to  show 
that  Mrs.  Woolrich  ever  was  the  tenant  of  the  lords  of  the  manor,  was  that 
of  a  person  named  Growcock,  who  said,  ^^  I  knew  Mr.  Weddell,  the  agent 
of  Scott  and  Foley ;  I  went  to  ask  Mrs.  Woolrich  for  rent  of  the  land  the 
shambles  were  on :  she  said  that  she  or  one  of  the  family  would  be  over  in 
half  an  hour,  at  the  rent-house,  (the  Talbot :)  it  was  close  at  hand.  I  went 
back  to  Mr.  Weddell,  and  told  him  that  she  would  come  in  half  an  hour, 
or  one  of  the  family." 

LudloWy  Sent.,  for  the  defendant. — I  submit  that  this  ejectment  cannot  be 
maintained.  There  is  no  evidence  of  any  rent  paid  within  twenty  years ; 
and  if  Woolrich  was  a  tenant  at  will,  there  should  have  been  a  demand  of 
possession.  It  is  quite  clear  that  the  proviso  in  the  seventh  section  of  the 
Stat.  3  &  4  Will.  4,  c.  27,  applies  to  cases  of  trusts  of  quite  a  diiTerept 
kind. 

Patteson,  J. — I  have  conferred  with  my  brother  Cresswell,  and  he 
agrees  with  me  in  thinking  that  the  proviso  contained  in  the  seventh  section 
of  the  Stat  3  &  4  Will.  4,  c.  27,  does  not  apply  ^o  this  ease.  A  person  let 
in  under  a  purchase  is  a  tenant  at  will ;  and  t).i«  proviso  applies  only  to 
^5531  ^^^^^^^^  ^"^  express  trusts,  and  not  to  trusts  in  equity  of  *this  kmd. 
J  That  reduces  it  to  the  question,  whether  the  widow  of  Richard  Wool* 
rich  became  tenant  at  will  under  a  new  taking ;  because,  if  the  only  tenancy 
at  will  was  the  husband's,  that  was  determined  more  than  twenty  years  ago« 
Z'i  it 'is  quite  clear  that  that  tenancy  at  will  was  determined  by  me  death  of 
the  husband.  The  only  question  is,  whether  there  was  a  new  tenancy ;  for 
if  there  was,  the  present  ejectment  is  brought  within  twenty  years  af^er  the 
first  year  of  tfiat  tenancy.  With  regard  to  a  demand  of  possession,  none  was 
necessary,  because  we  have  it  that  the  new  tenancy,  if  such  ever  existed, 
was  determined  by  the  death  of  the  widow,  which  occurred  before  the  8th 
of  January,  1842.  The  jury  will  have  to  say  whether  there  was  a  new 
tenancy  at  will  by  the  widow  after  death  of  the  husband ;  and  of  that  the 
evidence  is  very  slight.  No  rent  ever  paid — ^no  act  by  which  she  acknow- 
ledges herself  to  be  tenant.  Nevertheless,  as  there  is  some  evidence,  I  must 
leave  it  to  the  jury.  Verdict  for  the  defendant. 

In  the  ensuing  term,  Talfoiird^  Sent.,  applied  to  the  Court  of  Common 
Pleas  for  a  new  trial,  but  the  court  renised  a  rule. 


•664]  •PERRY  and  Others  v.  SMITH. 

In  a  cleclanition  in  an  action  for  not  eompletini?  a  purchase  of  copyhold,  it  was  allevett 
that  on  the  87th  of  June  the  plaintiffn  <*were  ready  and  willing,  at  the  office  of  the 
steward  of  the  said  manor  of  N.,  to  receive  the  residue  of  the  purchase-money,  and 
then  and  there  to  surrender.*'  This  was  denied  by  the  p\eti  i^Heltf^  that  this  alle^ra- 
tion  was  proved  by  showing  that  the  plaintiffs  were  ready  and  willing  to  have  gone  to 
the  steward's  office  on  that  day  to  surrender,  but  did  not  do  so,  because  on  the  25th 
the  defendant  told  the  solicitor,  who  was  concerned  for  all  parties,  that  he  was  not 
ready  to  complete  the  purchase  on  the  27th. 

If  a  plaintidf  in  his  declaration  aver  the  performance  of  a  condition  precedent,  and  the 
defendant  deny  this  by  his  plea,  and  the  plaintiff'  were  to  reply  matter  of  excuse  for 
Bot  performing  the  condition,  this  would  be  a  departarr. 

2C 
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A  purchaser  had  agreed  to  eomplete  a  purehasa  on  the  t7di  of  June.  The  iiolieltor,  vho 
was  concerned  for  all  parties,  called  on  him  on  the  S6ih  of  June,  and  asked  hioi  if  he 
would  be  ready  to  complete  on  the  STth: — &Ut  that  what  the  purchaser  said  ia  answer, 
was  not  a  privileged  communication. 

A  purchaser  agreed,  that  if  the  completion  of  (he  purchase  **  should  be  delayed  on  his 
part"  beyond  the  S7th  of  June,  he  would  pay  interest  The  rendor  and  his  trus^tee 
were  willing  to  complete  oa  that  day,  but  the  purchaser  was  not  prepared;  but  on  the 
28th  of  November,  when  the  purchaser  was  ready,  the  vendor  s  trustee  would  not 
join  i^Heldt  that  the  purchaser  was  liable  to  interest  only  from  the  87th  of  June  to  tike 
28ih  of  November. 

Assumpsit. — ^The  first  count  of  the  declaration  stated,  that,  bjr  an  agree- 
ment in  writing,  reciting  that  the  defendant  had  purchased  certain  copyhold 
lands  at  public  auction  of  the  plaintiffs,  at  the  sum  of  300/.,  the  plaintifls, 
in  consideration  of  30/.,  paid  to  them  at  or  before  the  signing  of  the  agree- 
ment, and  also  in  consideration  of  270/.  to  be  paid  to  the  plamtifls  on  the 
S7tb  of  June  then  next,  did  agree  that  they  the  plaintifls  would  make  a  good 
title,  and  deliver  an  abstract  on  the  1st  of  April  then  next ;  **  and  on  pay- 
ment of  the  remainder  of  the  said  sum  of  300/.  on  the  said  27th  day  of  June^ 
at  the  office  of  the  steward  of  the  said  manor  of  Newcastle-under-Lyme, 
should  and  would,  with  all  necessary  parties,  surrender  or  join  in  surrender- 
ing the  said  lands"  to  the  defendant :  that  the  defendant  agreed  to  pay  the 
remainder  of  the  said  300/.  to  the  plaintiffs  on  the  said  27th  day  of  June,  on 
having  such  surrender  made,  (at  which  time  the  defendant  was  to  enter  into 
possession,)  and  also  to  be  at  the  expense  of  preparing  such  surrender:  and 
that  it  was  further  agreed,  that  in  case  completion  of  the  purchase  should  be 
delayed  on  the  part  of  the  defendant  beyond  the  time  appointed  for  that 
purpose,  that  the  defendant  should  pay  interest  from  the  27  th  of  June.  .This 
count  contained  an  allegation  of  mutual  promises,  and  a  general  averment 
of  performance  by  the  plaintiffs  of  all  that  was  to  be  by  them  performed ; 
and  also  averments,  that  on  the  1st  of  April  the  plaintiffs  made  *out  rv&gK 
a  good  title,  and  delivered  an  abstract ;  and  that  on  the  27th  of  June  ^ 
the  plaintiffs  "  were  ready  and  willing,  at  the  office  of  the  steward  of  the 
said  manor  of  Newcastle-under-Lyme,  to  receive  the  residue  of  the  said 
purchase-money,  and  then  and  therey  with  all  necessaiy  parties,  to  surrender 
and  cause  to  be  surrendered  the  said  lands,"  &c.,  to  the  defendant ;  and 
that  the  defendant  entered  into  possession  on  the  27th  of  June.  Breach,  that 
the  defendant  did  not,  on  or  before  the  27th  of  June,  prepare  a  surrender,  nor 
did  he  then  pay  the  remainder  of  the  purchase-money ;  and  that,  although 
the  completion  of  the  purchase  had  been  delayed  by  the  defendant,  he  had 
not  paid  any  interest.  Second  count,  upon  an  account  stated.  Pleas — 
first,  non  assumpsit.  Second,  that  the  plaintiffs,  on  the  said  27th  day  of 
June,  were  not  ready  and  willing  to  surrender,  or  cause  to  be  surrendered, 
the  said  lands,  &c.,  in  manner  and  form  as  in  the  declaration  is  alleged. 

The  agreement  was  put  in.     It  was  to  the  effect  stated  in  the  declaration. 

On  the  part  of  the  plaintiffs,  Mr.  Stevenson,  the  attorney  for  the  plaintifls, 
was  called  : — He  stated  that  he  was  employed  by  the  defendant  to  draw  the 
surrender,  and  had  also  acted  for  the  plaintiffs  respecting  the  sale ;  and  that 
the  defendant  did  not  pay  the  plaintifls  270/.  on  tlie  27th  of  June.  In  his 
cross-examination  he  stated,  that  the  plaintiffs  were  not  at  the  steward's 
office  on  that  day ;  but  on  his  re-examination  he  said,  that  on  the  25th  of 
June  he  had  called  on  the  defendant  to  ascertain  if  he  would  be  ready  to 
complete  the  purchase  on  the  27th. 

W.  /.  Alexander  J  for  the  defendant. — As  Mr.  Stevenson  has  stated  tha** 
be  was  at  that  time  employed  by  the  defendant  to  prepare  the  surrender,  ] 
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qqpfdicnd  thai  he  oug^  not  to  state  what  he  was  tdd  by  the  drfendaltti  who 
was  his  elienly  as  it  was  a  privileged  oomsMUiicatioD^ 

PATTBSoiTy  J. — ^I  think  that  the  erideace  is  receiyable. 
*5fi61  *^'*  ^^^^'^'^^"^  stated,  that,  on  the  S&th  of  Jane,  the  defendant 
^  told  Um  that  he  should  not  be  ready  by  the  27th  of  June,  and  wished 
the  matter  to  be  postponed  till  the  foUowinff  court-day ;  and  that  in  conse- 
quence of  this  he  (Mr.  S.)  did  not  prepare  the  surrender,  which,  but  for  this, 
he  should  have  prepared,  and  the  plaintifls  would  have  surrendered  the 
proper^.  It  further  appeared,  that  after  some  more  delays,  the  parties  met 
at  die  steward's  oflSoe  on  the  38th  of  November,  when  one  of  the  trustees 
lefiised  to  join  in  the  surrender,  althouj^  he  had  been  ready  to  do  so  on  the 
37th  of  June. 

W.  J,  .Alexander, — ^I  submit  that  the  second  issue  is  not  proved.  To 
prove  that  issue  on  the  part  of  the  plaintifls,  it  should  have  been  shown  that 
the  plaintifls  were  at  the  steward's  office  on  the  27th  of  June ;  and  if  thcnr 
meant  to  have  relied  on  any  excuse,  they  should  have  stated  it  in  their 
declaration,  or  have  replied  it. 

Patteson,  J. — ^It  could  not  have  been  replied,  as  that  would  have  been 
a  departure. 

Greaves  and  Whiimorej  for  the  plaintifls. — ^The  defendant  was  bound  by 
his  agreement  to  be  at  the  steward's  oflice  to  pay  the  270/. ;  and  if  he  did 
not  go  there,  the  plaintifls  were  not  bound  to  go  there  to  surrender.  But 
even  assuming  that  the  plaintifls  were  bound  to  oe  there,  it  is  not  competent 
for  the  defendant  to  say  that  they  were  not  there.  When  a  person  has 
agreed  to  do  an  act,  anq  he  is  prevented  by  the  other  party  from  doing  the 
act,  it  is  just  the  same  as  if  he  had  done  it,  and  it  is  not  open  to  the  other 
party  to  say,  that  the  act  which  he  has  prevented  has  not  been  performed. 
It  is  laid  down  in  Mr.  Chitty's  work  on  Contracts,  pa^  738,  that  a  readi- 
ness and  ofler.to  fulfil  a  condition  precedent  by  a  plamtifl*,  and  the  discharge 
mcM-i  or  *hinderance  of  its  performance  by  the  defendant,  are  in  law 
•■  eouivalent  to  the  completion  of  the  condition  precedent.  Suppose 
the  plaintifls  had  been  actually  going  to  the  office  of  the  steward,  and  had 
been  met  by  the  defendant,  who  haa  told  them  they  need  not  go,  as  he  was 
not  prepared  to  pay  the  money,  it  is  clear  that  that  would  be  equivalent  to 
being  at  the  steward's  office  ready  to  surrender ;  and  that  state  of  things  is 
not  distinguishable  from  the  present,  as  here  the  defendant  prevented  the  * 
plaintifls  jfrom  going  to  the  steward's  office,  by  not  preparing  the  surrender. 

W.  J.  Alexander. — The  plaintifls,  in  dieir  declaration,  ought  to  have 
stated  the  excuse  instead  of  stating  the  performance  of  the  condition. 

Patteson,  J. — I  think  the  issue  is  not  on  the  fact  of  the  plaintifls  being 
at  the  steward's  office,  but  on  the  readiness  of  the  plaintifls  to  surrender. 
The  witness  has  proved  that,  although  the  plaintifls  were  not  at  the  stew* 
ard's  office  ready  to  surrender,  that  was  because  the  defendant  was  not  ready 
to  pay  the  money.  I  interpret  the  issue  not  to  be,  that  the  plaintifls  were  at 
the  steward's  office,  but  that  they  were  ready  to  go  there.  I  think  also  that 
the  verdict  ought  to  be  for  the  plaintiff  for  270/.,  the  remainder  of  the  pur- 
ehase-money  and  interest,  from  the  27th  of  June  to  the  28th  of  November; 
but  as  there  was  on  that  day  a  refusal  to  surrender,  the  defendant  is  not 
liable  to  pay  interest  after  that  period. 

^  eraict  for  the  plaintiff  for  270/.,  and  interest  from  the  27th  of  June  to 
the  28th  of  November. 
*&681       *'^  ^^  ensuing  term,  W,  J.  Alexander  applied  to  the  Court  of  Ez- 
•'  chequer  for  a  new  trial,  on  the  ground  that  what  the  tlefendant  said 
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to  Mr.  Stevenson  on  the  25th  of  June  vas  a  privileged  communication ;  bat 
the  court  refused  a  rule,  and  Baron  Parke  said — "if  the  part^  employs  an 
attorney  who  is  also  employed  on  the  other  side,  the  privilege  is  confined  to 
such  communications  as  are  clearly  made  to  him  in  the  character  of  his  own 
attorney.  It  is  plain  this  was  not  but  in  his  adverse  character  of  attorney 
for  the  vendors."  And  Baron  Aldehson  said — "  It  is  clear  that  the  com 
munication  made  to  thb  witness  was  made  to  him  in  his  character  of  attor 
nev  for  the  vendors,  on  whose  part  he  was  applying  for  payment.  If  Mr. 
Jiiexander^s  argument  were  right,  the  eflect  would  be,  that  wherever  an 
attorney  is  employed  by  both  parties,  no  communications  made  by  him  cpuld 
be  admitted  in  evidence,  because  they  must  all  be  made  through  the  com- 
mon  attorney  .(a) 

(a)  In  the  case  of  GiUard  v.  Bate$,  9  Law  J.,  New  Ser^  Exch.  171,  which  was  an  action 
for  work  and  labour,  in  saio^  out  an  execution  against  a  person  named  Clarke,  the  de- 
fence was,  that  the  plaintiff,  who  was  an  attorney,  had  been  employed  by  a  person  named 
Bendle,  and  not  by  the  defendant,  and  it  was  held  that  the  plaintiff's  agent,  who  was  aa 
attorney,  might  be  asked  whether  the  plaintiff,  on  introducing  Bendle  to  him,  had  not 
atated  that  he  (the  plaintiff)  had  been  employed  by  Bendle  to  sue  out  execution  against 
Clarke,  and  that  this  was  not  a  privileged  communication  ;  and  in  giving  judgment  the 
court  said,  ^'The  privilege  does  not  attach  to  every  thing  that  a  client  says  to  his  attor- 
ney; the  test  is,  whether  the  communication  is  necessary  for  the  purpose  of  carrying  on 
the  action.  If  it  is  necessary,  it  becomes  privileged."  See  the  case  of  Regina  v.  Jhery^ 
8  C.  dc  P.  596,  (34  E.  C.  L.  R.  64S.) 
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If  A.,  who  is  registered  as  an  elector  for  a  borough  as  a  10/.  householder,  gives  up  the 
house  in  respect  of  which  he  is  registered,  and  takes  another  of  superior  value  within 
the  same  borough  after  the  registration  and  before  the  election,  he  loses  his  vote ;  and 
if  before  and  at  the  time  of  the  election  a  new  tenant  has  taken  possession  of  the 
house  that  A.  has  left,  and  is  paying  rent  for  it,  the  fact  that  a  few  articles  of  A.*s  fur^ 
niture  remain  in  the  house,  and  that  A.  retains  one  of  the  two  keys  of  it,  will  make  no 
difference. 

Stmble,  that  an  indictment  against  a  voter  for  giving  a  false  answer  at  the  poll,  which 
states,  that  at  a  certain  election  for  a  member  of  parliament  for  the  borough  of  8^  the 
defendant  appeared  as  a  voter  and  tendered  his  vote  as  such,  and  that  he  gave  a  false 
answer,  that  he  had  the  same  qualification  for  which  he  was  put  on  the  register, 
whereas  in  truth  he  had  not,  is  bad,  because  it  states  all  the  matters  by  way  of  recitaU 
and  because  it  neither  states  the  writ  nor  the  precept  for  holding  the  election,  nor  that 
the  defehdants*  name  was  ever  on  the  register. 

Indictment,  on  the  58th  section  of  the  Reform  Act,  2  &  3  Will.  4,  c.  45, 
for  giving  a  false  answer  at  the  time  of  voting  for  members  of  parliament  for 
the  borough  of  Stoke-upon-Trent,  at  the  general  election  in  the  year  1841. 

The  indictment,  which  consisted  only  of  one  count,  was  in  the  folIoMring 
form : — 

"  The  jurors,  Ac.,  present,  that  heretofore,  to  wit,  on  the  30th  day  of 
June,  1841,  at  a  certam  election  for  a  member  to  serve  in  the  Commons' 
House  of  Parliament  of  and  for  the  United  Kingdom  of  Great  Britain  and 
Ireland  for  tlie  borough  of  Stoke-upon-Trent,  in  the  county  of  Stafford,  to 
wit,  at  the  said  borough  of  S.,  in  the  same  county,  Joseph  Bowler,  late  of, 
&c.,  then  and  there  appeared  as  a  voter  at  the  time  of  polling  at  the  said 
election,  and  then  and  there  tendered  his  vote  as  such  voter,  and  that  John 
Ford  Hyatt,  gentleman,  then  and  there  duly  appointed  deputy  returning  offi- 
cei  by  and  for  John  Gary,  Esq.,  which  said  J.  C,  Esq.,  was  then  and  there 
the  returning  officer  at  the  said  election  for  the  said  borough,  the  said 
J.  F.  H.,  duly  appointed  deputy  as  aforesaid,  did  then  and  there,  at  the 
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time  ot  the  said  J.  B.  so  tendering  his  vote  as  aforesaid,  the  said  J.  F.  H., 
so  appointed  deputy  for  such  returning  officer  as  aforesaid,  having  competeod 
power  and  authority  so  to  do,  put  to  the  said  J.  B.,  he  the  said  J.  F.  H- 
38  such  deputy  returning  officer  as  aforesaid,  being  thereunto  required  on 
behalf  of  William  Taylor  Copeland,  Esq.,  and  Francis  Dudley  Ryder,  Esq., 
who  were  then  and  there  candidates  at  the  said  election,  the  following  que^ 
tion,  that  is  to  say,  Have  you  the  same  qualification  for  which  your  name 
*5601  ^^  originally  inserted  in  the  reg^er  of  voters  now  in  force  for  *the 
^  borough  of  Stoke-upon-Trent,  namely  a  house  in  Glebe  street  ?'* 
meaning  a  house  in  Glebe  street  in  the  said  boroudi ;  to  which  question  the 
said  J.  B.  then  and  there  unlawfully  and  wilfully  did  falsely  answer  ^*  Yes,^ 
whereas  in  truth  and  in  &ct  the  said  J.  B.  had  not  then  and  there  the  same 
qualification  for  which  his  name  was  originally  inserted  in  the  register  of 
Toters  then  in  force  for  the  said  borough,  to  wit,  a  house  in  Glebe  street ; 
but,  on  the  contrary  thereof,  the  said  J.  B.  had  at  the  time  of  the  said  election 
and  loifg  before  given  up,  quitted,  and  relinquished  possession  of  the  said 
house  so  situated  in  Glebe  street  as  aforesaid,  in  the'  bbrough  aforesaid, 
nrhich  theretofore  qualified  him  to  be  put  on  the  register  of  voters,  and  for 
'which  his  name  was  theretofore  originally  inserted  in  the  register  of  voters 
then,  to  wit,  at  the  time  of  the  said  election  in  force  for  the  said  borough  of 
Stoke-upon-Trent,  and  ceased  and  discontinued  to  occupy  the  same  and 
eveiy  or  any  part  thereof,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace,  8uc,(a) 

Talfourd,  Serjt.,  for  the  defendant. — Before  the  case  is  gone  into  upon  the 
&ct8, 1  would  submit  that  this  indictment  is  bad,  because  it  sates  all  the 
matters  contained  in  it  by  way  of  recital  and  not  as  express  allegations.  It 
states,  that  at  a  certain  election  for  a  member  of  pariiament  for  Stoke-upon- 
Trent,  the  defendant  appeared  as  a  voter  and  tendered  his  vote  as  such,  and 
that  he  gave  an  answer  that  he  had  the  same  qualification  for  which  he  was 
put  on  the  register,  namely,  a  house  in  Glebe  street.  There  is  no  statement 
of  any  writ  or  precept  for  holding  the  election,  and,  for  aught  that  appears,  it 
might  have  been  a  mock  election,  like  that  represented  in  Mr.  Haydon's 
celebrated  picture,  or  an  election  held  ^without  lawful  authority,  like  that  at 
which  some  years  ago  Sir  Charles  Wolseiey  and  Mr.  Edmonds  were  elected 
^5611  ^P^^^^^i^^s  *f^^  Birmingham,  and  for  which  Mr.  Edmonds  and 
^  others  were  afterwards  imprisoned.(6^  Neither  is  it  stated  affirma- 
tively that  the  defendant  ever  was  on  the  register  for  a  house  in  Glebe  street 

GodsoTiy  for  the  prosecution. — The  indictment  is  in  the  same  foim  as  that 
in  the  case  of /fegtna  v.  Dodsworih,  8  C.  &  P.  218,  (34  E,  C.  L.  R.  360,) 
in  which  Sir  W.  FoUett  was  the  leading  counsel  for  the  defendant,  and  there 
no  such  objection  was  taken. 

Patteson,  J. — That  case  went  off  upon  other  points.  I  think,  Mr. 
Godson^  that,  subject  to  any  observations  you  may  make,  the  objections  to 
this  indictment  are  formidable,  but  I  shall  let  them  remain  for  the  decision 
of  die  Court  of  Queen's  Bench.(c) 

On  the  part  of  the  prosecution,  examined  copies  of  the  writ  and  the  pre- 
cept for  holding  the  election  were  put  in,  and  also  the  list  of  voters  signed 
by  the  revising  barristers,  and  also  the  fair  copy  of  it  made  by  the  returning 
onicer,  which  by  sect.  54  of  the  Reform  Act,  2  &  3  Will.  4,  c.  25,  is  dis- 
clued  to  be  the  register. 

(a)  This  indietai«iit  hid  been  removed  by  certiorari*  and  waf  tried  at  nisiDTiof. 

(6)T.T.1«1. 

(t)  8ee  the  ease  of  Jtigiaa  y.EUiif  post, p.  M4. 

Toi..  XLL  39  2c8: 
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It  was  also  prored,  that  the  election  took  place  on  the  30th  of  June,  1841 , 
.that  Alderman  Copeland,  Mr.  Ricardo,  and  Mr.  Ryder  were  the  candidates 

It  was  proved  by  Mr.  Hyatt  that  he  was  one  of  the  deputy  returning 
officers  at  this  election,  and  that  Mr.  Stevenson,  on  the  behalf  of  Alderman 
.Copeland  and  Mr.  Ryder,  desired  him  to  put  the  third  question  to  the  .*e- 
^endant,  which  he  did  in  the  fpllowing  form : — ^^  Have  you  the  same  quali* 
ficalion  for  which  your  name  was  originally  inserted  in  the  register  of  voters 
now  in  force  for  the  boroush  of  Stoke-upon-Trent,  namely,  a  house  in 
Glebe  street?"  and  that  the  defendant  then  answered  "  Yes,"  or  "I  have,*' 
and  then  voted  a  plumper  for  Mr.  Ricardo.  It  was  proved,  that  in  the 
morning  of  the  election  the  ^defendant  was  served  witli  a  printed  r*f^a 
notice,  which  stated  that  he  had  no  right  to  vote,  because  he  had  ^ 
left  the  house  for  which  he  was  registered,  and  was  liable  to  be  prosecuted 
if  he  did  vote. 

.  It  was  further  proved  by  Mr.  Williamson,  that,  in  June,  1841,  he  had 
taken  the  house  in  Glebe  street  for  which  the  defendant  was  registered,  and 
that  he  had  paid  rent  from  the  24th  of  June,  and  that  the  defendant  had  left 
off  sleeping  there  from  the  autumn  of  1840,  when  he  went  to  keep  the  Vine 
Inn,  which  was  also  within  the  boroueh  of  Stoke-upon-Trent,  and  was  a 
house  of  greater  value  than  that  for  which  he  was  registered.  This  witness 
also  stated,  that  until  the  time  of  and  after  the  election,  the  defendant  still 
•retained  one  of  the  keys  of  the  house  in  Glebe  street,  of  which  there  were 
two ;  but  that  after  the  24th  of  June  there  was  nothing  belonging  to  the 
defendant  at  that  house  except  a  grate,  a  window-blind,  some  shelves,  and 
the  knocker  on  the  door. 

Talfaurdj  Serjt.,  for  the  defendant. — I  submit  that  the  defendant  had  fair 
ground  for  supposing  that  he  still  had  such  an  interest  in  the  house  in  Glebe 
street  as  entitled  him  to  vote  in  respect  of  it ;  but  even  if  that  were  not  so, 
.he  might  fairly  suppose  that  he  had  the  same  qualification  if  he  had  a  house 
in  the  borough  of  equal  or  superior  value.  I  will  admit  that  the  law  is 
otherwise,  but  even  that  was  by  no  means  settied  till  certain  decisions  had 
.taken  place  on  the  subject,  which  an  innkeeper  at  Stoke-upon-Trent  could 
know  nothing  about ;  and  with  respect  to  the  notice,  it  could  hardly  be  expected 
that  a  voter  would  attend  to  a  notice  given  to  him  by  his  opponents  at  an 
/election,  telling  him  not  to  vote,  more  especially  when  the  defendant  knew 
that  he  still  retained  the  kev  of  the  house  whicn  he  had  quitted,  and  had 
furniture  there,  which  in  all  probability  was  not  known  to  the  parties  giving 
the  notice. 

Patteson,  J.,  (in  summing  up.) — The  question  in  this  •case  is,  r#ggQ 
whether  the  defendant  wilfully  made  a  ialse  answer  to  the  question  '- 
put  to  him  as  to  his  having  the  same  qualification  to  vote  for  which  his 
name  was  on  the  register.  That  his  answer  was  a  false  answer  both  in  law 
and  fact,  is,  I  think,  made  out ;  but  it  is  still  possible  that  the  defendant  might 
have  thought  otherwise,  as  persons  might  construe  '*  the  same  qualification'^ 
to  mean  one  of  the  same  nature,  because  a  person  changing  his  qualification 
before  the  registration  might,  by  the  28th  section  of  the  Reform  Act,  claim 
to  be  registered,  and  persons  might  consider  that  it  would  be  the  same  if 
they  changed  their  qualifications  after  the  registration ;  but  that  is  not  so,  for, 
•to  entide  the  party  to  vote,  he  must  have  the  same  premises  for  which  he 
was  registered,  it  has  been  truly  stated,  that  a  man  who  was  not  a  lawyer 
might  not  know  that,  and  before  you  can  convict  the  defendant  on  this  in- 
dictment you  must  be  satisfied  that  he  gave  this  ftilse  answer  **  wilfully.'' 
It  is  clearly  shown  that  the  defendant  had  quitted  his  house  in  Glebe  street^ 
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and  gone  to  the  Vine  Inn,  which  was  of  greater  value ;  but  the  defendant 
could  not  truly  say  that  he  kept  on  the  occupation  of  the  house  in  Glebe 
street,  as  Mr.  Williamson  had  been  there  as  tenant  from  the  24th  of  June ; 
and  the  fact  of  the  defendant  keeping  the  key  and  having  a  grate  and  other 
articles  there,  was  of  no  consequence  whatever,  as  they  were  not  there  at 
all  in  respect  of  the  defendant's  possession  of  the  house.  Still  it  does  not 
follow  that  the  defendant  made  this  answer  wiliuUy ;  however,  to  fix  him 
with  knowledge  that  he  had  no  vote,  evidence  has  been  given  that ;  ust 
before  he  voted  he  was  served  with  a  notice,  which  stated  Uiat  he  had  no 
vote.  Now  it  might  b^,  that  the  opposite  party  telling  a  man  that  he  had 
no  vote  was  just  ue  way  to  make  him  act  on  any  notion  of  his  own  that  he 
had ;  still  it  drew  his  attention  to  the  subject.  Whether  the  defendant's  vote 
was  of  any  consequence  in  the  election  is  wholly  immaterial.  The  question 
is  this.  Did  the  defendant  wilfully  make  a  false  answer,  or  did  he  really 

*5641  *^^^^^^  ^^^  ^^  ^^^  ^^®  ^^^  qualification  ?  It  might  have  been 
•'  that  the  defendant  supposed  that  he  had  such  a  possession  of  the 
house  in  Glebe  street  as  would  allow  him  to  retain  his  vote,  or  he  might 
think  that  the  '*  same  qualification"  meant  one  of  equal  value.  In  either  of 
these  cases  the  defendant  ought  to  be  acquitted,  but  if  you  think  the  answei 
was  wilfully  fidse,  you  ought  to  find  him  guilty. 

The  specisJ  jury  found  the  defendant  Not  guilty,    llie  foreman 
addmg,  ^^  We  think  that  he  acted  very  incautiously  in  voting." 


REGINA  V.  ELUS. 

A  roter  in  a  borongh,  who  in  registered  as  a  102.  honseholder,  in  respect  of  a  bouse  in 
**£.  place/*  loses  his  vote,  if,  after  the  registration  and  before  the  election,  be  removes 
to  another  house  of  equal  value  in  B.  place,  although  the  house  to  which  he  removes 
is  in  every  respect  within  the  deitcription  contained  in  the  register. 

The  '•same  qualification"  in  the  5Sth  section  of  the  Reform  Act,  2  dc  8  Will.  4,  c.  45, 
means  the  same  identical  property. 

In  a  register  of  borough  voters,  the  word  "  Penkhull,**  which  denoted  a  portion  of  tb« 
borough,  was  put  at  the  head  of  several  names,  including  that  of  the  defendant,  who 
was  on  the  register  in  respect  of  a  house  in  E.  place : — Held,  that  if  there  was  no  other 
E.  place  in  the  borough,  it  was  not  necessary  for  the  deputy  returning  officer,  in  putting 
the  third  question  under  the  Reform  Act,  to  add  the  word  **Penkhnir  as  part  of  the 
description. 

The  word  •*  wilfnlly,"  in  an  indictment  nn  the  68Ui  sect  of  the  Reform  Act,  %&9  Will.  4, 
c.  46,  for  giving  a  false  answer  at  the  poll,  should  be  construed  in  the  same  way  as  in 
an  indictment  for  perjury,  and  be  supported  by  the  same  sort  of  evidence. 

A  defendant  in  an  indictment  cannot,  afler  plea,  take  ao vantage  of  any  defect  which  is 
aided  after  venHei  by  the  2l8t  section  of  the  staL  7  Geo.  4,  c  64;  the  only  mode  of  taking 
advantage  of  snch  defects  being  by  demurrer. 

iNDicnfENT  on  the  58th  section  of  the  Reform  Act,  2  &  3  Will.  4,  c.  46, 
against  the  defendant,  for  giving  a  false  answer  at  the  time  of  voting  for 
members  of  parliament  for  the  borough  of  Stoke*upon-Trent,  at  the  ^neral 
election  in  the  year  1841,  by  stating  that  he  had  the  same  qualification  for 
which  he  was  registered. 

The  indictment  was  in  precisely  the  same  form  as  in  the  last  ca8e.(a) 
^5651  ^Patteson,  J. — The  indictment  here  is  open  to  all  the  same  objec- 
-'  tions  as  the  indictment  in  the  last  case ;  but  it  may  be  worthy  of  con- 
sideration whether  the  defects  may  not  be  aided  by  the  21st  section  of  the 
Stat.  7  Geo.  4,  c.  64,  which  enacts,  ^^  that  where  the  offence  char^  has 
been  created  by  any  statute  or  subjected  to  a  greater  degree  of  punishment 

(a)  8m  tka  case  of  Bigim  v.  Aowbr,  ante,  p>  669, 
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fay  any  statute,  the  indictment  or  infonnation  shall,  q/tar  vetdUdy  be  hdd 
ittiBcient  to  warrant  the  punidiment  prescribed  by  the  statute,  if  it  deacril>e 
the  offence  in  the  words  of  the  statute."  Now,  a  party  vrfao  has  not  demurred 
cannot  afler  plea  take  any  objection  to  any  matter  <m  the  record  which  ia 
aided  by  rerdict,  under  this  enactment(a) 

Ihlfaurd^  Serjt,  for  the  defendant. — This  indictment  does  not  fidlow  the 
words  of  the  statute  which  creates  the  offence. 

.  Patteson,  J. — ^You  can  make  your  objections  hereafter  in  the  Court  at 
Queen's  Bench,  if  it  should  become  nece8saiy.(i) 

On  the  part  of  the  prosecution  examined  copies  df  the  writ  and  precept 
fiNT  holding  the  election  were  put  in,  and  also  the  list  of  voters,  and  the  book 
which  was  the  regbter  of  voters.  In  the  latter,  a  •lunber  of  names  of 
voters,  including  that  of  the  defendant,  were  put  uuaer  a  heading  whidi 
consisted  of  the  name  ^^  Penkhull,"  and  other  voters  were  put  under  ibe 
headings  <'  Shelton,"  ''  Hanley,"  and  ''  Lane  End." 

It  was  proved  by  Mr.  Hyatt,  the  deputy  returning  officer,  that  he  put  the 
third  question  to  the  defendant,  in  the  following  form*— ^^  Have  you  the  same 
qualification  for  which  your  name  was  originally  inserted  in  the  register  of 
voters  now  in  force  for  the  borough  of  Stoke-upon-Trent,  namely,  a  house 
in  Eldon  place  ?"  to  which  the  defendant  answered  in  the  affirmative,  bk 
his  cross«examination,  Mr.  Hyatt  stated,  that  in  asking  the  question  he  did 
not  say  ^^  namely,  in  Eldon  place,  Penkhull,"  and  he  further  stated,  that 
PenkhuU  was  a  place  in  the  borough  of  Stoke-upon-Trent,  which  comprised 
several  streets,  besides  Eldon  place,  and  that  Shelton,  Hanley,  and  Lane 
End  were  also  places  in  the  .borough,  each  of  which  consisted  of  several 
streets,  and  that  there  was  no  place  in  the  borough  called  Eldon  place, 
except  that  in  which  the  house  in  respect  of  which  me  defendant  was  regis* 
tered  was  situate. 

Talfourdj  Serjt. — The  question  was  not  properly  put,  as  it  did  not  com- 

Erise  the  whole  description  of  the  voter's  qualincation.    The  word  **  Penk« 
uU"  being  at  the  head  of  a  number  of  names,  is  just  the  same  as  if  it  were 
added  to  every  one. 

Godson,  for  the  prosecution. — The  qualification  was  a  house  in  Eldon 
place,  in  the  borough  of  Stoke-upon-Trent,  and  these  divisions  are  only 
*to  assist  in  finding  the  voters  more  easily.  They  are  not  divisions  r«ggg 
which  are  recognised  by  the  Reform  Act.  It  might  just  as  well  be  ■• 
insisted  that  in  putting  the  questions  the  officer  should  mention  the  voter^ 
number  on  the  register. 

Wiitmorej  oa  the  same  side. — The  description  is  the  words  contained  in 
the  lateral  line  with  the  voter's  name,  and  that  is  the  only  part  of  the  register 
that  he  is  entitled  to  look  to,  and  if  his  vote  had  been  struck  off  by  the 
revising  barrister,  the  words  in  that  line  would  have  been  struck  out  and  the 
word  ^^  PenkhuU"  would  have  been  left  untouched.  There  is  nothing  it 
tfie  Reform  Act  to  authorize  such  a  heading  as  ^^  Penkhull ;"  indeed,  it  is 
contrary  to  the  Reform  Act,  which  directs  the  description  to  be  ^*  street,  lane» 
or  other  place,"  which  means  place  ejusdem  generis. 

Pattrson,  J. — ^I  think  that  as  there  is  but  one  I^don  plaeein  the  borough, 
it  IS  sufficient 

It  was  proved  that  the  election  took  plaoe  on  ^  30th  of  June,  1841,  and 
that  the  defendant  had  left  the  house  m  Eldon  place,  which  he  held  at  tlie 

(a)  See  tb«  cases  of  Rex  ▼.  Harru,  7  C.  dc  P.  49S,  (SS  E.  C.  L.  R.  670,}  and  JZrfiM  V* 
Caapar,  S  C.  At  P.  306,  (88  E.  C.  L.  R.  It4.) 

(6)  This  i&dictiiMatlMdi  beta  Maiev«4b7«aitiMan.a»i  was  tiM  at  m^^ 
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time  of  the  registration,  and  that  he  then  removed  to  another  house  in  Eldon 
place,  next  door  but  one  to  his  former  residence,  and  resided  there  at  the  time 
of  the  election.  It  appeared  that  the  tvro  houses  were  of  the  same  size  and 
value.  It  was  proved  by  Mr.  Stevenson,  that  he  had  before  the  election 
told  the  defendant  that  having  removed  from  one  house  to  another  in  Eldon 
place  since  the  register,  he  had  lost*  his  vote,  and  that  if  he  attempted  to  vote 
ne  would  be  liable  to  a  prosecution ;  and  it  was  also  proved  that  before  the 
election  the  defendant  was  served  with  a  printed  notice,  which  stated  that  he 
was  not  entitled  to  vote,  as  he  had  changed  his  residence. 

Talfonrdj  Serjt,  for  the  defendant. — This  case  differs  from  every  other 
case  which  has  preceded  it,  as  the  answer  of  the  defendant  was  true  in  terms, 
and  I  do  not  here  admit  that  there  was  even  a  mistake.  The  origin  of  all 
these  difficulties  is  the  Reform  Act  itself,  which  does  not  disqualify  any  of 
these  voters,  except  by  the  inference  that  is  to  be  drawn  from  the  form  of  this 
third  question.  Indeed,  in  the  Southampton  case^  a  committee  of  the  House 
of  Commons  was  of  opinion  that  all  persons  removing  to  qualifications  of 
equal  value  in  the  same  borough  retamed  their  votes,  and  though  there  have 
since  been  decisions  the  other  way  on  the  main  question,  yet  there  is  no  deci- 
sion that  goes  to  the  extent  of  disqualifying  a  voter  where  he  is  wirhin  the 
description  contained  in  the  register,  as  m  the  present  case ;  and  even  now, 
it  may  be  doubtful  whether  the  defendant  had  not  a  good  vote.  It  has  been 
proved  that  Mr.  Stevenson,  an  opponent,  told  him  not  to  vote,  but  still,  if 
there  was  a  fair  doubt,  the  defendant  was  not  likely  to  rely  on  the  opinions 
of  his  opponents,  and  it  mi^t  well  be  that  the  defendant  was  mistaken  in 
supposing  that  a  house  in  Eldon  street  came  within  the  meaning  of  the  ques- 
*5671  ^^"'  ^  ^^  *does  within  its  words,  he  having  a  qualification  of  the 
-I  requisite  value ;  but  even  taking  that  not  to  be  so,  the  defendant  has 
done  nothing  morally  wrong  either  before  God  or  man,  as  he  has,  at  the  very 
most,  only  put  a  mistaken  construction  on  his  right  of  voting. 

Patteson,  J.,  (in  summing  up.) — I  have  no  doubt  that  the  words  "the 
same  qualification,"  mean  the  same  property  in  respect  of  which  the  partv 
was  put  on  the  register,  and  that  the  defendant  ought  to  have  answered  "  No," 
unless  he  was  in  the  occupation  of  the  very  same  house  which  he  had  at  the 
dme  of  the  registration.  The  defendant  had  removed  to  the  house  next  but 
one  to  his  former  residence,  which  is  not  the  same  qualification  for  which  he' 
was  on  the  register ;  and  then  comes  the  question,  whether  the  defendant 
gave  this  untrue  answer  wilfully,  and  I  think  that  the  word  **  wilfully,"  should 
be  here  construed  in  the  same  way  as  in  perjury,  and  be  supported  by  the 
same  sort  of  evidence.  To  be  untrue  is  not  enough,  or  to  be  wilful  it  must 
have  been  false  to  the  knowledge  of  the  party  at  the  time ;  and  if  the  present 
defendant  has  really  misconstrued  the  facts,  or  misconstrued  the  law,  he  is 
Bot  guilty  of  this  offence ;  but  it  will  be  for  you  to  say  whether,  after  what 
had  been  said  to  him  by  Mr.  Stevenson,  and  after  the  notice,  the  defendant's 
answer  was  wilfully  false  or  not.  It  certainly  was  false,  and  you  must 
determine  whether  it  was  wilfully  so. 

Verdict — Guilty. 

In  the  ensuing  term,  Talfotird^  Serjt.,  in  the  Court  of  Queen's  Bench, 
obtained  a  rule  to  show  cause  why  the  judgment  should  not  be  arrested  on 
tfie  objections  taken  by  him  at  the  trial  to  the  form  of  the  indictment,  which 
rule  was,  at  the  sitting  of  that  court,  after  Michaelmas  Term,  1842,  made 
absolute,  no  cause  being  ^own. 
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•REGINA  V.  SPALDING.  [•568 

On  an  indictment  ander  the  Reform  Act,  2  &  3  Will.  4,  c  45,  for  giving  a  false  answer  at 
the  poll  at  an  election  of  members  of  parliament  for  a  borough,  it  is  not  essential  that 
the  returning  officer  should  kimMelf  put  the  three  questions  to  the  voters  under  secL  58 
of  the  Reform  Act,  2dc  3  Will.  4,  c.  45;  it  is  sufficient  if  the  town  clerk  do  it  in  his 
presence,  and  by  his  direction:  neither  is  it  necessary  to  show  that  the  agent  who 
required  the  questions  to  be  put,  was  expressly  appointed  by  the  candidate;  it  is 
sufficient  to  show  that  he  has  acted  as  agent  for  the  candidate. 

Indictment  on  the  58th  section  of  the  Reform  Act,  2  &  3  Will.  4,  c.  45, 
for  giving  a  false  answer  at  the  time  of  voting  for  a  member  of  parliament  for 
the  borough  of  Walsall,  at  the  election,  on  the  2d  of  February,  1841,  by  the 
defendant  stating  that  he  had  the  same  qualificadon  for  which  he  was  regis* 
tered.  The  indictment  was  in  precisely  the  same  form  as  that  in  the  case  of 
Remna  v.  Bowler^  ante,  p.  559. 

It  appeared  that  the  defendant  had  ceased  to  occupy  the  ^^  house"  in 
^*  Ablewell  street,"  for  which  he  had  been  registered ;  but  Mr.  Whitgreave, 
the  returning  officer,  stated,  in  giving  his  evidence,  that  he  was  not  certaia 
whether  he  had  himself  put  the  third  question  to  the  defendant,  or  whcth^ 
the  town  clerk  had  put  it  in  his  presence,  and  bv  his  authority,  and  it  was 
also  proved  by  Mr.  Thomas,  at  whose  request  the  third  question  was  put, 
that  he  acted  as  the  asent  of  Mr.  Gladstone,  but  had  not  received  any 
authority  from  that  gentleman  personally  to  act  as  his  agent. 

Patteson,  J. — If  the  third  question  is  put  at  the  poll  in  the  presence  of 
the  returning  officer,  by  the  town  clerk,  by  his  direction,  that  is  sufficient. 
It  is  not  needful  that  he  should  put  it  with  his  own  lips,  neither  need  it  be 
proved  that  the  agent,  who  required  the  question  to  be  put,  was  expressly 
appointed  by  the  candidate.  It  is  sufficient,  if  he  acted  as  the  agent  for  the 
candidate.  Verdict — Guilty. 

JVfntmorey  for  the  defendant,  took  the  same  objections  to  the  indictment 
which  were  taken  by  Talfourdj  Serjt.,  in  the  cases  of  Reg,  v.  Bowkr  and 
Reg.  V.  Ellisy  ante,  p.  564.  Judgment  postponed. 

Pattcson,  J. — As  this  is  tried  as  a  traverse,  and  has  not  been  removed 
by  certiorari,  I  shall  postpone  the  judgment  till  after  the  decision  of  the 
Cfourt  of  Queen's  Bench  in  the  case  of  Regina  v.  Ellis. 


•REGINA  V.  GOODFELLOW  and  KNIVETON.         [•Seg 

On  the  trial  of  an  indictment  for  perjury,  alleged  to  have  been  committed  before  magis- 
trates, on  the  hearing  of  a  case  punishable  on  summary  conviction,  the  conviction  by 
the  roasristrates  is  not  receivable  in  evidence,  because  it  is  irrelevant. 

If  an  indictment  for  perjury  allege  that  G.  swore  falsely  before  magistrates,  on  a  charge 
against  K.  of  receiving  stolen  goods,  this  will  not  be  supported  by  proof  that  an  in- 
formation against  K.  on  the  stat.  17  Geo.  3,  c,  56,  s.  10,  respecting  purloined  silk,  was 
heard  before  the  magistrates,  and  that  on  that  hearing  G.  gave  evidence  that  would 
have  been  material  to  a  charge  of  receiving  stolen  goods  by  K. 

Where,  to  give  magistrates  jurisdicticm  to  hear  a  case  punishable  on  summary  convio* 
tion,  it  is  essential  that  thev  should  have  an  information  on  oath,  made  before  theni» 
It  is  not  surticient  in  an  indictment  for  perjury,  alleged  to  have  been  committed  on  the 
hearing  of  such  information,  to  allege  that  before  M.  G.,  E<q.,  and  T.  H.  H.,  clerk,  two 
of  the  justices,  Ac,  [the  m.«gistrates  who  heard  the  case,]  J.  O.  came  and  **  exhibited  a' 
certain  inform n tion  upon  onth**  because  it  does  not  sufficiently  show  that  J.  O.  was 
■worn  before  M.  G.,  Esq.,  and  T.  H.  H.,  clerk. 

In  an  indictment  for  perjnry,  an  averment  that  *'it  became  and  was  material  to  ascertain 
the  truth  of  the  matter  hereinafter  alleged  to  have  been  sworn  to,  and  stated  by  the 
said  J.  G.  upon  his  oath,"  is  not  a  good  averment  of  materiality. 
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'  IvDumiEirT  against  the  defendant  Goodfellow  for  perjuiy,  and  against  the 
defendant  Kniveton  for  subornation  of  perjury :  the  first  count  of  the  indict- 
ment was  in  the  following  form: — The  jurors,  &c.,  present,  that  heretofore, 
to  wit,  on  the  1 1th  day  of  August,  1841,  at  the  parish  of  Leek,  in  the  county  of 
Stafford,  before  Matthew  Gaunt,  Esq.,  and  the  Hev.  Thomas  Henry  Heath- 
cote,  clerk,  two  of  the  justices  of  our  said  lady  the  queen,  assigned  to  keep 
the  peace  in  and  for  the  said  county,  came  one  Joseph  Osborne,  of  the  parish 
aforesaid,  in  the  county  aforesaid,  watchman,  and  then  and  their  exkUnted  to 
and  t>efore  the  said  Matthew  Gaunt  and  Thomas  Henry  Heathcote,  so  being 
such  justices  as  aforesaid,  a  certain  information  upon  oathy  and  thereby 
informed  the  said  justices  that,  on,  &c.,  at,  &c.,  certain  quantities  of  silk  and 
materials  used  in  the  manufacture  of  silk,  to  wit,  twelve  ounces  weight  of 
raw  Brutia  silk  unwrought,  two  pounds  and  twelve  ounces  weight  of  raw 
Novi  silk  unwrouj^t,  [enumerating  a  sreat  quantity  of  wrought  and  un- 
wrought silk,  sewings  m  gum  unwrou^t,  &c.,]  suspected  to  be  purloined 
and  embezzled,  were  found  concealed  in  the  dweUins-house  and  place  of 
the  said  Thomas  Kniveton,  late  of  the  parish  aforesaid,  labourer,  by  virtue 
of  a  warrant  under  the  hands  and  seals  of  two  of  her  majesty's  justices  of 
the  peace  for  the  said  county,  pursuant  to  the  statute  in  such  case  made  and 
provided ;  and  that  he  the  said  Joseph  Osborne  had  cause  to  suspect  and 
^5701         suspect  that  the  said  silk  and  materials  had  *been  purloined  and 

^  embezzled ;  and  that  the  said  Thomas  Kniveton  had  received  the 
said  silk  and  materials  from  some  person  or  persons  not  entitled  to  dispose 
thereof,  he  the  said  Thomas  Kniveton  knowing  that  such  person  or  persons 
was  or  were  not  entitled  to  dispose  thereof,  contrary  to  the  statute  in  such 
case  made  and  provided ;  that  being  the  first  offence  of  the  said  Thomas 
Kniveton  against  the  said  statute.  And  the  jurors,  &c.,  do  further  present, 
that  the  said  Thomas  Kniveton  afterwards,  to  wit,  on,  &c.,  at,  &c.,  canie  iu 
his  own  proper  person  before  the  said  Matthew  Gaunt  and  Thomas  Henry 
Heathcote,  so  being  such  justices  as  aforesaid,  and  then  and  there  pleaded  to 
the  said  information,  and  said  that  he  was  not  guilty  of  the  said  offence  in 
die  said  information  mentioned,  in  manner  and  form  as  in  and  by  the  said 
mformation  was  alleged.  And  the  jurors,  &c.,  do  further  present,  that  after- 
wards, to  wit,  on  the  I8th  day  of  August,  in  the  year  afi>resaid,  in  the  parish 
aforesaid,  in  the  county  aforesaid,  the  said  Thomas  Kniveton  did  personallv 
appear  before  the  said  Matthew  Gaunt,  so  being  such  justice  as  aforesaid, 
and  the  Rev.  John  Sneyd,  clerk,  one  other  of  the  justices  of  our  lady  the 
queen,  assigned  to  keep  the  peace  in  and  for  the  county  aforesaid,  and  also 
to  hear  and  determine  divers  felonies,  trespasses,  and  other  misdemeanors 
in  the  said  county  committed ;  and  the  said  Matthew  Gaunt  and  John  Sneyd 
did  then  and  there,  as  such  justices  as  aforesaid,  proceed  to  hear  and  deteiw 
mine  the  roasters  of  the  said  information.  And  the  jurors,  &c.,  do  further 
present,  that  at  and  upon  the  hearing  of  the  nature  of  the  said  information 
before  the  said  Matthew  Gaunt  and  John  Sneyd,  so  being  such  justices  as 
aforesaid,  the  said  Thomas  Kniveton  did  prodiuce  one  James  Goodfellow, 
late  of,  &c.,  aforesaid,  labourer,  as  a  witness,  to  prove  the  sale  of  certain 
parts  of  the  said  silk  and  materials,  by  one  James  Broadhurst,  of  Macclesfield, 
being  a  person  duly  entitled  to  sell  and  dispose  of  the  same  to  the  said 
Thomas  Kniveton  ;  and  that  the  said  Thomas  Kniveton  did  then  and  there 
*5711   ^P^"  ^^  *^'^  hearing  of  the  said  information,  produce  before  the 

^  said  Matthew  Gaunt  and  John  Sneyd,  so  being  such  justices  as  afore- 
nid,  tliree  paper  writinfss  as  and  for  invoices  of  the  said  parts  of  the  said 
silk  and  materials,  so  sold  by  the  said  James  Broadhurst  to  the  sa«d  Thomas 
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Knireton  as  aforesaid,  one  of  which  said  |iaper  wntiiigs  was  and  is  in  ^ 
words,  letters,  and  figurei  following ;  that  is  to  say, 

"  Mr.  T.  Kniveton, 

1 841 .  Bought  of  J.  firoadhuist 

Feb.  26— To  56  lbs.  Gam  Sewing,  at  lbs.  6d.—42l.  12c.  6d. 

Settled  same  time." 
And  another  of  which  said  paper  writings  was  and  is,  &c.,  [setting  out  the 
two  other  papers  in  like  manner.] 

And  the  jurors,  &c.,  do  further  present,  that  at  and  upon  the  hearing  of  the 
said  information,  the  said  James  Goodfellow,  then  sikI  there,  as  such  wi^ 
ness,  by  and  before  the  said  Matthew  Gaunt  and  John  Sneyd,  so  being  such 
justices  as  aforesaid,  was  in  due  manner  sworn,  and  did  take  his  corporal 
oath  upon  the  holy  gospel  of  God,  they,  the  said  Matthew  Gaunt  and  John 
Sneyd,  so  being  such  justices  as  aforesaid,  then  and  there  having  competent 
power  and  authority  to  administer  an  oath  to  the  said  James  Goodfellow  on 
that  behalf.  And  the  jurors,  &c.,  do  further  present,  that,  upon  the  hearing 
of  the  said  information  before  the  said  Matthew  Gaunt  and  John  Sneyd,  so 
being  such  justices  as  aforesaid,  it  became  and  was  maierial  to  ascertain  the 
truth  of 'the  matter  hereinafler  alleged  to  have  been  swam  to  and  stated  by  the 
said  James  Good/Mow  upon  his  oath;  and  that  the  said  James  GoodfeUow, 
being  so  sworn  as  aforesaid,  not  having  the  fear  of  God  before  his  ^yeiSy  &c., 
and  being  minded  and  desirous  wrongfully  and  unjustly  to  cause  the  said 
Thomas  Kniveton  to  be  acquitted  of  the  offence  charged  against  him  by  the 
said  information,  then  and  there,  to  wit,  on  the  said  18th  day  of  August,  in 
the  year  aforesaid,  at,  &c.,  at  and  upon  *the  hearing  of  the  said  T*f.rjt% 
information,  by  and  before  the  said  Matthew  Gaunt  and  John  Sneyd,  *- 
so  being  such  justices  as  aforesaid,  did,  as  such  witness  as  aforesaid,  on  his 
oath  aforesaid,  falsely,  maliciously,  wilfully,  and  corruptly  say,  depose, 
swear,  and  give  evidence  to  and  before  the  said  Matthew  Ckiunt  and  John 
Sneyd,  so  being  such  justices  as  aforesaid,  and  as  such  justices  hearing  the 
matter  of  the  said  information  as  aforesaid,  amongst  other  things,  in  sub* 
stance  and  to  the  effect  following ;  that  is  to  say, — ^I  (meaning  the  said  J. 
G.)  have  been  present  when  James  Broadhurst  (meaning  the  said  J.  B.)  has 
sold  Kniveton  (meaning  the  said  T.  K.)  silk  at  three  different  times.    It 

(meaning  the  said  silk)  was  sewings  in  the  ^m.  One  sale  was  in  Februaiy, 
meaning  February,  1841,)  of  that  sort  of  silk,  &c.,  [setting  out  the  evidence 
and  assigning  perjury  on  it.}  The  indictment  then  charged,  that  Thomas 
Kniveton  '^  did,  upon  the  hearing  of  the  said  information,  unlawfully,  wil* 
folly,  and  corruptly  suborn  the  said  J.  G.  to  depose,  say,  and  give  in  evi- 
dence, upon  his  oath,  before  the  said  justices,"  amongst  other  things,  the 
said  several  matters  and  things  hereinbefore  alleged  to  have  been  falsely 
sworn  to  and  deposed  by  the  said  J.  G.  upon  his  oatii,  on  the  hearing  of  the 
said  information,  before  the  said  M.  G.  and  J.  S.,  so  being  such  justices  as 
afore^id ;  ^'  and  that  by  means  of  the  said  corrupt  solicitation,  the  said  J. 
G.  did,  on  the  hearing  of  the  information  before  the  justices,  wisely,  cop> 
ruptly,  &c.,  say,  depose,  and  swear  the  said  several  matters  and  tiiinss 
hereinbefore  alleged  to  have  been  falsely  sworn  and  deposed  by  the  said  J. 
G.,  upon  his  oath,  upon  the  hearing  of  the  said  information ;  whereas,  in 
truth  and  in  fact,  at  the  time  when  the  said  T.  K.  did  solicit,  incite,  suborn, 
snd  procure  the  said  J.  G.  to  give  such  evidence  upon  his  oath  as  aforesaid, 
he,  the  said  T.  K.,  well  knew  that  he,  the  said  J.  G.,  would  not  give  his 
•Tidence  according  to  the  truth,  and  that  the  same  evidence  so  to  be  given 
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*5731   ^^^  ^^'  feijpied,  and  altosether  ^fictitious.    And  so  the  jurors,'^ 
^  &JC.J  concluding  in  the  usual  fonn  of  an  indictment  for  subomatioa 
of  perjury. 

The  second  count  of  the  indictment  charged,  ^*  that  afterwards,  to  wit,  on 
the  10th  day  of  August,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  certain  other  silk,  and  materials  used  in  the  maniidacture 
of  silk,  of  the  same  quantity,  quality,  and  description  as  the  said  silk  and 
materials  in  the  said  first  count  menticmed,  were  found  by  one  John  Keates, 
Aen  being  constable  of  the  townships  of  Leek  and  Lowe,  in  the  said 
parish  of  Leek,  in  a  certain  warehouse  of  the  said  Thomas  Kniveton  there 
situate,  and  that  the  said  John  Keates,  then  and  there  haying  good,  suffi* 
dent,  and  reasonable  ground  to  suspect,  and  verily  suspecting,  that  the  said 
silk  and  materials  had  been  feloniously  stolen,  taken,  and  carried  away,  and 
that  the  said  T.  K.  had  received  the  same  silk  and  materials,  well  knowmg, 
a^  lie  time  he  so  received  the  same,  that  the  said  silk  and  materials  had 
been  feloniously  stolen,  taken,  and  carried  away,  did,  then  and  there,  appre* 
bend  the  said  T.  K.,  and  him  the  said  T.  K.,  and  the  same  silk  and  mate* 
rials,  did,  within  a  reasonable  time,  to  wit,  on  the  11th  day  of  August 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  convey  before  the 
said  M.  G.  and  T.  H.  H.,  so  being  such  justices  as  aforesaid,  to  be  dealt 
with  according  to  law."  It  then  went  on  to  state,  that  T.  K.  requested  the 
aaid  justices  to  grant  him  a  reasonable  time,  in  oider  to  produce  witnesses 
that  he  had  become  honestly  possessed  of  the  said  alk  and  materials,  and 
that  the  justices  did  appoint  a  reasonable  time,  to  wit,  the  l8th  of  Au^ 
gust,  for  the  purpose  aforesaid ;  and  that  then  T.  K.  appeared  before  the 
said  M.  G.,  Esq.,  and  J.  S.,  clerk,  to  be  examined  touchmg  hb  possession 
of  the  said  silk  and  materials ;  and  that  the  defendant,  Goodfellow,  at  and 
upon  the  examination,  came  before  the  justices  as  witness  and  was  sworn ; 
and  that,  *^  upon  the  said  examination  of  the  said  T.  K.,  before  the  said  M. 

*5741  ^"  ^'  '^*'  ^  ^^^^S  ^^^^  justices  as  aforesaid,  it  then  and  *there 
-I  became  and  was  material  to  ascertain  the  truth  of  the  matter  herein- 
after alleged  to  have  been  sworn  to  and  stated  by  the  said  J.  G.  upon  his 
oadi."  [It  then  set  out  what  he  deposed  before  the  magistrates,  and  assigned 
perjury  upon  it.] 

The  infonnation  recited  in  the  indictment  was  put  in  and  proved  ;(a)  it 
was  then  proved  that  the  defendant  Goodfellow,  on  the  hearing  of  the 
infonnation,  gave  the  evidence  stated  in  the  indictment  before  Mr.  Gaunt 
and  Mr.  Sneyd ;  and  the  counsel  for  the  prosecution  then  offered  in  evi« 
dence  a  conviction  of  Kniveton  by  Mr.  Gaunt  and  Mr.  Sneyd  upon  the 
information. 

J,  Grayy  for  the  defendant  Groodfellow. — I  submit  that  this  evidence  is 
not  admissible.  There  is  no  allegation  of  this  conviction  contained  in  the 
indictment,  and  it  is  perfectly  immaterial  to  the  proof  of  the  oflfence  charged 
in  this  indictment,  whether  Kniveton  was  convicted  by  the  iustices  or  not ; 
the  defendant,  Goodfellow,  was  no  party  in  the  question  tried  by  the  justices; 
their  decision  is  therefore  not  now  evidence  against  him« 

Godgon  and  Greaoet^  for  the  prosecution. — We  are  entitled  to  give  in 
evidence  the  whole  of  the  proceedings,  and  the  conviction  is  a  part  of  those 
proceedings ;  it  is  not  improper  to  show  what  was  done  in  consequence  of 
Goodfellow's  evidence. 

Patteson,  J. — ^l*he  conviction  has  nothing  to  do  with  the  present  que»« 

(a)  The  information  was  fonnded  on  the  srat.  17  Geo.  8»  e.  66,  the  proTisioiLs  of  whiek 
will  be  found  in  Barn's  Justice,  tit.  Sttvomitt  X. 

VOL.  JLLI.  40  2D 
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tion ;  and  I  am  of  opinion  that  it  is  not  admissible,  on  the  ground  that  it  is 
irrelevant  to  the  present  issue.(a) 

*The  conviction  was  not  given  in  evidence.  r*f»7^ 

Further  evidence  was  then  given,  which  established  a  primft  £u;ie   ^ 
case  on  the  fiausts  against  both  defendants ;  but  it  was  not  proved  that  any 
other  charge  had  been  made  before  the  justices  than  that  contained  in  tlie 
information  recited  in  the  first  count  of  the  indictment. 

J,  Gray  J  for  the  defendant  Groodfellow. — ^I  submit  that  the  second  count 
is  not  proved.  According  to  that  count  the  charge  against  Kniveton  before 
the  justices  was  the  ordinary  charge  of  receiving  stolen  goods,  knowing  them 
to  be  stolen ;  but  it  is  clear  upon  the  evidence,  that  no  inquiry  took  place 
before  the  justices  upon  any  such  charge ;  that  contained  in  the  informatton 
being  a  different  and  specific  charge  under  a  particular  act  of  parliament,  to 
which  Kniveton  pleaded  not  guilty ;  and  the  evidence  was  given  upon  that 
issue,  and  not  in  the  course  of  any  inquiry  into  a  charge  of  receiving  stolen 
goods. 

Godson  and  Greaves^  for  the  prosecution. — If  evidence  given  in  the  course 
of  an  inquiry  by  magistrates  into  a  charge  made  against  a  prisoner  turn  oat 
not  to  prove  that  charge,  but  to  prove  another  ofience,  the  magbtrates  may 
commit  for  that  other  offence,  and  therefore  the  evidence  is  in  truth  evidence 
upon  a  charge  of  committing  the  second  offence.  Here  the  facts  proved 
before  the  magistrates  were  such  as  would  have  been  relevant  to  a  charge 
of  receiving  stolen  goods;  and  indeed  the  information  in  some  degree 
assumes  the  shape  of  such  a  charge. 

Patteson,  J. — The  evidence  here  was  given  upon  a  specific  issue ;  and 
I  cannot  help  seeing  from  the  information  that  this  was  not  the  ordinaxy 
charge  of  receiving  stolen  goods,  *but  a  different  one, — in  £ict,  a  rmp^jc 
charge  of  havir^  committed  an  ofience  against  the  stat  17  Geo.  3,  *• 
c.  56.  I  think  tnerefore,  the  second  count  is  not  proved,  and  may  be  laid 
out  of  the  question. 

J.  Gray. — ^There  are  three  objections  to  the  first  count.  First,  there  is  no 
sufficient  allegation  that  an  information  on  oath  was  given  to  the  justices. 
Secondly,  the  allegation  that  the  evidence  was  matenal  is  bad  and  insufli- 
cient.  Thirdly,  the  count  is  bad  for  want  of  certain  introductory  allega- 
tions: viz.,  an  allegation  that  the  silk  was  produced  before  the  magistrates, 
and  an  allegation  that  Kniveton 's  rvidence  was  given  of  and  concerning  the 
invoices  and  of  and  concerning  the  silk.  With  respect  to  the  first  objecdon, 
the  allegation  in  the  count  is,  mat  on,  ^.,  at,  &c.,  Osborne  exhibited  to  and 
before  the  two  justices  a  certain  information  upon  oathj  and  thereby  informed 
the  said  justices  of  certain  matters.  Where  there  is  an  information  on  oath 
before  justices,  the  oath  must  be  administered  by  the  justices  to  whom  the 
information  is  given.  Suppose  an  information  is  put  into  writing  and  sworn 
to  before  A.  and  B.,  two  justices,  and  then  taken  away  and  laid  before  C. 
and  D.,  two  other  justices,  who  act  upon  it,  this  cannot  be  said  to  be  an 
information  on  oath  to  C.  and  D.,  for,  if  it  could,  it  might  equally  he  so 
alleged  if  the  oath  had  been  taken  before  A.  only,  though  the  statute  might 
require  the  information  to  be  laid  before  two  justices :  the  justices  must 

(a)  In  the  case  of  Rtx  ▼.  DowlifL,  6  T.  R.  811,  which  was  an  indictment  for  perjarv 
committed  on  the  trial  ofCapt.  Kimber  for  murder,  Mr.  Jnstice  Bnller  says,  *' All  that  it 
is  ne(*e3sarjr  to  state  is,  that  there  was  a  certain  canse,  ^.,  and  that  it  came  on  to  b« 
tried  in  doe  form  of  law.  Now,  here  it  is  expressly  a) le^d,  'that  J.  Kimber  was  ia 
dqc  form  of  law  tried  upon  a  certain  indictment  then  and  there  depending  against  him, 
for  the  murder  of,'  dec  Therefoi^,  the  acquittal  or  condemaation  of  Kimber  is  imaa- 
lariai" 
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teceire  the  information  under  the  sanction  of  an  oath,  and  mast  know  diat 
fhey  do  so,  which  they  can  only  legally  do  by  actually  administering  the 
oath.  Now  it  is  consistent  with  the  woncls  in  which  the  allegation  is  made 
in  this  count,  that  the  information  may  have  been  sworn  to  before  two  other 
Justices,  and  afterwards  laid  before  Mr.  Gaunt  and  Mr.  Heathcote,  or  it  may 
have  been  sworn  to  before  one  justice,  who  would  not  have  jurisdiction  i 
there  are,  in  fact,  two  allegations — ^first,  that  Osborne  exhibited  before  the 
*5771  ^^  justices  an  information  on  oath ;  ^secondly,  that  he  thereby 
^  informed  those  justices  of  certain  facts.  With  respect  to  the  first, 
the  facts  that  the  information  was  pleaded  to,  and  that  the  hearing  was  not 
before  the  same  two  justices  who  received  it,  show  that  it  was  iii  writing"; 
and  if  it  were  sworn  before  other  persons  and  afterwards  laid  befdre  Mr. 
Gaunt  and  Mr.  Heathcote,  that  would  literally  prove  the  first  allegation : 
then,  as  to  the  second,  such  a  document  would  inform  Mr.  Gaunt  and  Mr. 
Heathcote  of  the  facts  stated  in  it,  and  so  would  literally  prove  that  allega* 
tion,  for  it  is  to  be  observed  that  the  words  are  not  that  Osborne  thereby  on 
Ms  oath  informed,  &c.  There  being,  therefore,  no  sufficient  allegation  of  an 
information  on  oath,  the  whole  foundation  of  the  count  fails,  and  it  is  bad. 
The  second  objection  is  to  the  allegation  of  the  materiality  of  the  evidence, 
that  allegation  Is,  that,  upon  the  hearing  of  the  information,  ^^  it  became  and 
was  material  to  ascertain  the  truth  of  the  matter  hereinafter  alleged  to  have 
been  sworn  to  and  stated  by  the  said  James  Goodfellow  upon  his  oath.'' 
The  usual  form,  where  an  express  allegation  of  materiality  is  made,  is,  that 
it  became  a  material  question,  whether  such  a  thing  happened  or  existed  ; 
and  this  is  proper,  because  the  materiality  of  the  question  must  be  laised  by 
the  issue,  and  must  have  existence  at  the  time  the  inquiry  is  entered  upon, 
and  before  the  witness  gives  his  evidence.  But  according  to  the  allegation 
here,  the  materiality  did  not  exist  till  the  witness  had  given  his  evidence ; 
and  there  is  this  inconsistency  in  it, — the  whole  supposition  of  the  count 
is,  that  the  evidence  is  false ;  therefore,  if  the  defendant  be  guilty,  his  alle- 

fations  had  no  foundation  in  fact,  nor  does  it  appear  even  in  su^estion,  till 
e  gave  his  evidence ;  and  the  plain  meaninj^  and  construction  of  the 
words  used  is,  that  when  he  had  given  his  evidence,  it  became  material 
to  ascertain  the  truth  of  what  he  had  stated  ;  that  might  be  so  in  point  of 
fact,  but  then  it  is  not  alleged  that  he  gave  any  evidence  after  it  so  became 
material. 

mf^o-^  •Patteson,  J. — May  not  this  allegation  be  rqected  as  surplusage-— 
-I  does  not  the  materiality  appear  independently  of  it  ? 
J.  Gray. — That  question  is  involved  in  the  third  objection.  Where  an 
issue  of  fact  is  tried  before  any  court,  the  defendant,  before  he  proceeds  to 
prove  his  case,  states,  or  may  be  supposed  to  state,  the  facts  he  means  to 
prove,  in  order  to  make  out  the  issue  on  his  part;  it  may  be  that  some 
of  them  are  collateral  facts,  not  glanced  at  in  the  issue,  but  when  so  stated, 
*  if  they  bear  upon  the  issue,  they  become  material,  and  that  materiality  arises 
and  exists  before  the  witness  gives  his  evidence ;  and  the  ordinary  form  of 
allegation,  that  it  was  a  material  question  whether  so  and  so  occurred,  fol- 
lowed by  the  allegation  that  the  witness  gave  evidence  upon  that  question,  is 
consistent  with  the  materiality  existing  before  the  witness  gave  his  evidence,  but 
flie  form  of  allegation  in  this  count  only  points  at  the  materiality  arising  after 
the  witness  has  made  his  statement,  and  not  before;  theefTect  of  this  is,  that 
the  matter  alleged  to  be  material  is  not  alleged  to  have  been  material  to  the 
issue  tne  justices  were  trying.  The  third  objection  is,  that  the  evidence  of^ 
Goodfellowi  as  set  out  in  the  count,  diows,  that  it  was  given  respecting  eer ' 
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tmt  inyoiees  and  certain  silks  then  produced  to  him ;  and  if  it  appears  sufii« 
ciently  by  the  count  that  the  invoices  he  was  giving  evidence  about  were 
the  invoices  mentioned  in  the  introductory  averment,  and  that  the  silk  wai 
the  silk  or  part  of  the  silk  mentioned  in  the  information,  it  cannot  be  contend* 
ed  that  the  materiality  of  the  evidence  will  not  sufficiendy  appear,  independ« 
endy  of  the  express  averment ;  but  with  respect  to  the  invoices,  althou^ 
there  is  an  introductory  averment  that  they  were  produced  by  Kniveton  on 
the  hearing  of  the  information,  there  is  no  allegation  that  the  witness  in  his 
evidence  was  speaking  of  those  invoices ;  such  a  colloquium  was  necessary, 
and  the  want  of  it  is  not  aided  by  the  innuendo.  In  the  case  of  Rex  v.  Marsden^ 
*4  M.  &  S.  164,  which  was  an  uidictment  for  a  libel  respecting  W.  S.,  rmprrq 
the  indictment  omitted  to  allege  that  the  defendant  published  it,  ''  o/"  ^ 
and  concerning  W.  S. ;"  and  it  was  held,  that  this  omisaon  was  neither  sup* 
plied  by  the  introductory  allegation  that  the  defendant  intended  to  vilify  W.  S., 
nor  by  the  conclusion,  '^  to  the  injury  and  disgrace  of  W.  S.,"  nor  by  the 
innuendoes,  pointing  the  different  parts  of  the  libel  to  W.  S.  But  as  to  the  silk, 
there  is  neither  an  introductory  averment  of  its  production,  nor  a  colloquium. 
It  cannot,  therefore,  be  intended  that  the  invoices  spoken  of  by  the  witness 
are  the  invoices  mentioned  in  the  introductory  averment,  nor  that  the  silk  is 
any  part  of  the  silk  mentioned  in  the  information ;  therefore,  assuming  tliat 
they  were  diflferent,  it  does  not  at  ail  appear  that  evidence  respecting  them 
was  material  to  the  matter  of  the  information,  and  the  express  averment  of 
materiality  being  bad,  there  is  nothing  to  show  the  materiality  of  the 
evidence. 

Godson  and  Greaves^  for  the  prosecution. — As  to  the  first  objection — the 
word  '^  exhibited"  is  a  technical  word,  and  when  it  is  alleged  that  Osborne 
exhibited  to  and  before  the  justices  an  information  on  oath,  it  means  that  he 
gave  them  information  on  oath.  The  word  ^^  exhibited"  has  always  been 
*used  in  this  sense,  and  this  is  the  ordinary  form  of  allegation  in  cases  like  the 
present ;  and  the  forms  in  Chitty  on  the  Criminal  Law,  vol.  2,  pp.  431,  435, 
437,  are  framed  in  this  way.  But  this  objection  has  no  force,  because,  in 
the  present  case,  the  statute  does  not  require  the  informa'^ion  to  be  on  oa'h; 
the  mforma'ion  is  und^r  the  stat.  17  Geo.  3,  c.  56,  s.  6,  and  as  that  does  not 
require  the  information  to  be  upon  oath,  the  objection  that  the  indictment  does 
not  show  it  to  be  on  oath  comes  to  nothing.  Ah  to  the  second  objection — 
the  form  of  allegation  here  used  is  proper  and  sufficient ;  indeed,  it  is  a  better 
and  more  proper  alleg:ation  than  that  such  a  thing  became  a  material  ques- 
tion, because  it  often  happens  *lhat  the  question  put  to  a  witness  is  r%rjOf\ 
itself  immaterial,  but  the  answer  he  gives  may  be  most  material ;  this  *- 
form  of  allegation  has  been  used  in  several  cases,  and  has  never  before  been 
objected  to.  But  this  objection  will  not  be  fatal  to  the  indictment,  unless 
the  third  objection  can  also  be  sustained,  and  that  objection  cannot  be  sus* 
tained,  because  the  innuendoes  render  it  sufficiently  clear  what  invoices  and 
what  silk  the  witness  was  speaking  of  in  his  evidence.  No  colloquium  is 
therefore  necessary. 

J.  Gray^  in  reply. — ^There  is  nothino;  technical  in  the  word  "  exhibited,'* 
it  mtist  have  its  ordinary  meaning.  The  precedents  referred  to  in  Chitty  on 
the  Criminal  Law,  are  cases  of  inform'^tion  not  upon  oath.  This  is  not  an 
information  upon  the  6th  section  of  the  statute,  but  upon  the  10th  section. 
Under  the  6th  section,  no  formal  information  is  necessary,  and  the  p^rty  is 
then  merely  brought  before  the  jusices  on  their  warrant ;  whereas  the  10th 
section  expressly  requires  an  information  on  oa^h,  and  here  an  infcA*ma'ioi% 
on  oath  was  laid  and  duly  pleaded  to.    As  to  the  second  objection-  4n  tht 
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aUegatioQ  of  maierialitjr  in  an  in^etmcAt  for  perjuiy ,  the  word  question  doen 
not  mean  an  interrogation,  it  means  a  subject  of  inquiry,  therefore  the  reason 
giyen  for  not  adopting  the  usual  fonn  has  no  force  here.  As  to  the  third  objec- 
tion— ^the  use  of  an  innuendo  is  only  to  apply  the  vrosdB  it  explabs  to  some- 
thing already  sufficiendy  alleged ;  it  can  never  of  itself  supply  a  defectiye 
allegation. 

Patteson,  J. — These  are  questions  of  some  nicehr,  and  before  deciding 
them  I  will  confer  with  my  brother  Cbesbweix.  (Auer  having  done  so,  his 
lordship  said)^^I  have  conferred  with  my  brother  Ckesswell  on  these  objec- 
tions, and  he  agrees  with  me  that  this  indictment  b  bad.  The  first  objection 
to  the  first  count  is,  that  it  does  not  sufficiendy  appear  that  there  was  anv 
information  on  oath.  Now,  it  is  quite  consistent  with  the  wording  of  this 
«i^.-|  "^allegaticm  that  the  infonnation  may  have  been  sworn  to  before  ju»- 
•'  tices  who  are  not  named  in  the  count,  or  before  one  justice,  or  even 
before  some  person  who  was  no  justice  at  all ;  and  it  is  impossible  without 
aome  intendment  to  construe  this  as  an  allegation  that  the  information  was 
sworn  to  before  the  justices  named  in  the  count.  I  think  I  am  not  at  liberty 
to  make  any  such  intendment;  the  allegation  must  contain  what  is  necessary 
without  intendment  one  way  or  the  ower,  and  I  think  that  this  allegation 
does  not  do  so,  for  it  does  not  even  appear  that  the  person  who  administered 
the  oath  had  jurisdiction  to  do  so.  With  respect  to  the  forms  cited  from 
Chitty  on  the  Criminal  Law,  they  do  not  contain  allegations  of  informations 
upon  oath,  and  therefore  are  not  applicable ;  but  in  ue  same  book,  at  page 
440, 1  find  a  precedent  with  respect  to  articles  of  the  peace,  and  there  it  is  not 
only  alleged  that  the  articles  were  exhibited  to  the  justices,  but  there  is  a 
separate  and  distinct  allegation  that  the  party  was  sworn  to  them  before  the 
justices.  But  it  is  said  &at  an  information  on  oath  was  not  necessary ;  it 
might  perhaps  be  an  answer  to  this  to  say,  that  the  prosecutor  has  chosen  to 
allege  an  information  on  oath  ;  and  I  am  of  opinion  that  an  information  on 
oath  was  necessary,  for  I  think,  for  the  reasons  given,  that  this  is  an  infor- 
mation on  the  10m  section,  and  not  on  the  6th ;  and  as  the  10th  section  of 
the  Stat.  17  Geo.  3,  c.  66,  requires  an  information  on  oath,  and  as  I  think 
there  is  no  sufficient  allegation  of  an  infonnation  on  oath  in  the  count,  I  am 
of  opinion  that  it  is  bad,  ai)d  the  defendants  must  be  acquitted.  With  respect  to 
the  second  objection,  as  to  the  allegation  of  materiality,  I  am  of  opinion  that 
that  allegation  is  elearly  bad  ;  it  seems  to  me  to  be  quite  absurd  to  say  that 
it  became  material  to  ascertain  the  truth  of  what  the  witness  stated ;  the  wit- 
ne^'s  statement  itself  must  be  given  to  ascertain  the  truth  of  something 
which  has  become  material  to  the  inquiry  before  that  statement  has  been 
made ;  therefore,  if  the  materiality  of  the  evidence  did  not  appear  from  the 
*^^1  ^^^^^  allegations  of  the  count,  I  ^should  hold  the  allegation  in  question 
-I  to  be  quite  insufficient.  I  am  inclined  to  think  the  materiality  does  so 
appear,  but  it  is  unnecessary  to  decide  that  question,  since  the  first  objection 
is  of  itself  fetal  to  the  count.  The  second  count  has  been  already  disposed 
of.  I  may  observe,  that  my  brother  Cresswell  quite  a^es  with  the  view 
I  have  taken  of  this  case.    The  defendants  will  be  acquitted. 

Verdict— Not  Guilty. 

REGINA  V.  ALLEN  GOODE. 

4.  employed  B.  to  take  his  barge  from  S.  to  E^  and  paid  him  his  wages  id  advance,  and 

Eve  him  a  separate  sum  of  three  sovereigns  to  pay  the  tonnage  dues,    B.  took  th« 
ilge  siiteea  miles  and  paid  tonnage  dues  to  the  amount  rather  under  S/.,  and  appio 
priated  the  renmimng  SQvaraiga  to  hit  own  9M:r^IkH  a  larceny* 
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Larceny. — ^The  prisoner  was  indicted  for  stealing  one  soreietgn,  the 
property  of  William  Mdlett,  bis  master. 

It  appeared  from  the  evidence  of  the  prosecutor,  that  he  engaged  the 
prisoner  to  take  a  canal-boat  on  a  voyaee  from  Stourbridge  to  Eliesmere 
Port,  and  that  he  paid  the  prisoner  5/.  for  his  wages  in  advance  and  for  the 
keep  of  the  towing-horse,  and  also  gave  him  a  separate  sum  of  three  sov^ 
reigns  to  pay  the  tonnage  dues  on  the  canal. 

Evidence  was  given  to  show  that  the  prisoner  had  taken  the  boat  about 
sixteen  miles,  and  had  paid  tonnage  dues  which  amounted  to  rather  under 
2/.,  and  that  the  prisoner  had  appropriated  the  remaining  sovereign  to  his' 
own  use. 

^Uefiy  for  the  prisoner. — ^I  submit  that  this  is  mere  breach  of  contract, 
and  that  the  relation  of  master  and  ^servant  does  not  exist.  Nor  is  ■-•^oo 
there  even  any  contract  of  which  time  forms  the  essence.  >- 

Patteson,  J. — Taking  that  to  be  so,  it  does  not  appear  to  me  to  be  mate> 
rial  to  the  case.  The  prosecutor  distinctly  states  that  he  gave  this  man 
three  sovereigns  to  pay  the  tonnage  dues,  and  it  appears  that  he  has  made 
away  with  one  of  the  sovereigns.  To  constitute  a  larceny  in  this  case  there 
is  no  occasion  to  show  that  the  relation  of  master  and  servant  existed.  If  I 
give  a  man  money  to  apply  to  a  particular  purpose,  and  he  appropriates  it  to 
another  purpose,  with  a  felonious  intent,  he  is  guilty  of  larceny. 

^llen. — I  submit,  that  to  constitute  a  larceny  there  must  be  some  trespass. 

F.  V,  Leey  for  the  prosecution. — ^Whether  the  prisoner  was  a  servant  or 
not,  this  money  was  put  into  his  charge  for  a  particular  purpose,  and,  as  I 
submit,  this  misappropriation  of  it  is  a  larceny. 

Patteson,  J. — If  a  man  were  to  employ  another  to  go  somewhere  with 
his  horse  for  a  certain  price,  that  other  is  for  that  purpose  his  servant;  bat 
if  in  addition  to  this  he  gives  him  a  distinct  and  separate  sum  of  money  to 
be  disbursed  in  a  particular  way,  and  if  instead  of  so  disbursmg  it  he  appro- 
priates it  to  his  own  use,  that  is  a  felony. 

Mien  addressed  the  jury  on  the  evidence.         Verdict — ^Not  guil^.(a) 

(a)  See  the  cases  of  Regina  ▼.  Beaman,  post,  p.  606;  Jtrgtna  v.  V,  Jmut,  postp  p.  611 ; 
and  Regina  y,  Evam^  posL 

^{Crawn  Side.)  [*584 

BEFORE  MR.  JUSTICE  CRE8SWELL* 


REGINA  V.  BOSWELL,  JOSEPH  WILKES,  JAMES  WILKES,  and 

GILES. 

The  mere  knowled^  by  a  prisoner  of  a  handbill,  by  which  a  goyemment  reward  and  a 
promise  of  a  pardon  are  offered  in  a  case  of  morder,  are  not  sufficient  ground  for 
rejecting  a  confession  of  such  prisoner,  unless  it  appear  that  the  inducements  there 
held  out  were  those  which  led  the  prisoner  to  confess. 

Where  a  prisoner  desired  that  any  handbill  that  might  appear  concerning  a  murder  whk 
which  he  stood  charged  might  be  shown  to  him,  and  a  handbill  was  shown  to  him  hf 
a  constable,  by  which  a  reward  and  free  pardon  was  offered  to  any  but  the  person  who 
struck  the  blow,  and  the  prisoner  three  days  aAer wards  made  a  statement,  this  state- 
ment was  held  to  be  receivable  in  evidence. 

But  where  it  was  afterwards  proved  by  another  constable,  that  the  prisoner,  on  the  night 

.  before  he  made  the  statement,  said  to  him,  that  he  saw  no  reason  why  he  should  suf- 
fer for  the  crime  of  another,  and  that  as  the  govemuient  had  offered  a  free  pardon  Id 
any  one  concerned  who  had  not  struck  the  blow,  he  would  tell  all  he  knew  about  tlM 
natter;  the  judge  held  that  the  statement  that  had  already  been  given  in  evidence 
was  not  properly  receirablet  and  stmck  it  out  of  bis  notes. 
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MuBDER. — ^The  prisoners  were  charged  with  the  wilful  murder  of  Mat- 
thew Adams,  on  the  1st  of  December,  1841,  at  the  parish  of  Wednesbuiy. 

It  appeared  that  the  prisoner  BosweU  was  taken  into  custody  oc  the  2d  of 
December  on  this  charge,  and  that  on  the  1 1th  of  December  he  made  certain 
statements,  which  were  sought  to  be  given  in  evidence. 

To  prove  one  of  these  statements  a  policeman  named  Hatherley  was  called, 
who  said  that  he  had  held  out  no  inducement  to  the  prisoner  BosweU  to 
make  any  statement,  nor  did  he  know  that  any  one  else  had,  down  to  the 
11th  of  December,  when  the  statement  was  made ;  but  he  furdier  said,  that 
on  the  6th  of  December  he  knew  a  reward  of  100/.  had  been  offered  by  the 

Svernment  for  the  discovery  of  this  murder,  accompanied  by  a  statement 
it  the  secretary  of  state  would  recommend  an  accomplice,  not  being  the 
person  who  actually  committed  the  murder,  for  a  pardon,  but  the  witness 
could  not  state  that  this  had  come  to  the  knowledge  of  the  prisoner. 

£.  Yardleifj  for  the  prisoner  BosweU,  asked  to  have  some  of  the  other 
*5851   ^^^^^^  (whose  names  were  on  the  ^indictment)  called,  with  a  view 
-■  of  showing  that  the  prisoner  BosweU  had  had  this  communicated 
to  him. 

Cresswell,  J. — ^I  think  I  cannot  allow  you  to  do  that. 
^  The  statement  of  the  prisoner  BosweU  made  to  the  witness  Hatherley  was 
given  in  evidence. 

In  a  later  part  of  the  case  a  poUceman  named  Raymond  was  called,  and 
in  his  cross-examination  he  stated  that  soon  after  the  prisoner  BosweU  had 
been  taken  into  custody,  and  before  the  6th  of  December,  the  prisoner  Bos- 
weU requested  that  he  (the  witness)  would  let  him  know  if  any  reward 
should  be  offered  or  any  papers  published  concerning  the  murder,  and  that 
he  would  bring  any  such  papers  to  him  (the  prisoner)  as  soon  as  they  were 
printed.  This  witness  further  stated,  that  on  the  6th  of  December  it  was 
generally  known  that  the  secretary  of  state  had  offered  a  reward  and  a  pro- 
mise of  a  free  pardon  to  any  of  the  offenders  except  such  as  had  struck  the 
blow ;  and  that  on  the  13th  of  December  the  witness  gave  one  of  the  printed 
handbills  to  the  prisoner  BosweU. 

The  handbiU  was  in  the  foUowing  form : — 

"  100£  Reward. 
^'  Burglaiy  and  Murder. 

''  Whereas,  on  the  night  of  Friday,  the  30th  of  November,  last,  the 
dweUing-house  of  Matthew  Adams,  of,  &c.,  was  feloniously  and  burgla- 
riously broken  into,"  &c.  [It  then  stated,  that  Matthew  Adams  had  had 
his  skull  fractured  with  some  blunt  instrument,  and  that  he  died  on  the  fol- 
lowing evening.] 

^'  The  circumstances  of  the  murder  having  been  represented  to  the  Secre- 
tarv  of  State  for  the  Home  Department,  a  reward  of  one  hundred  pounds 
will  be  paid  by  government  to  any  person  who  shaU  give  such  information 
and  evidence  as  shall  lead  to  the  discovery  and  conviction  of  the  person  or 
persons  concerned  in  the  said  murder ;  and  the  secretary  of  state  will  recom- 
^5861  ^^^^  ^^  grant  of  her  *majes^'s  gracious  pardon  to  an  accomplice, 
-I  not  being  the  person  who  actually  committed  the  murder,  who  shall 
give  such  information  as  shall  lead  to  the  same  result." 

F.  V.  JLee,  for  the  prosecution,  proposed  to  ask  the  witness  Raymond  as 
u)  a  statement  made  by  the  prisoner  to  him  on  the  11th  of  December. 

E.  Yardley. — ^I  submit  that  that  statement  is  not  receivable  in  evidence, 
as  it  now  appears  that  a  promise  of  pardon  made  by  competent  authori^ 
had  been  communicated  to  the  prisoner  previously  to  the  time  when  ba 
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iBade  his  statements,  and  it  must  be  taken  tbat  diese  atatements  were  made 
m  the  hope  of  the  pardon  so  promised.  In  the  case  of  Bex  y.  HaU^  2  Leadi, 
C.  C.  636,  n.,  the  prisoner,  who  was  tried  for  a  burglary,  had  desired  one 
of  the  witnesses  to  apply  to  the  magistrate  to  admit  him  as  witness  for  ^ 
crown,  for  that  he  had  not  entered  the  house,  but  had  only  stood  at  the  door 
while  the  other  two  prisoners  went  up  stairs  to  commit  the  felony ;  and  on  a 
witness  being  called  to  prove  that  the  prisoner  said  this,  his  counsel  objected 
that  as  this  confession  was  made  with  a  view  and  under  the  hope  of  being 
thereby  permitted  to  turn  king's  evidence,  it  was  not  admissible,  and  the 
learned  judge  (Mr.  Serjt.  Adair,)  being  of  opinion  that  this  was  not  a 
vohintary  confession,  rejected  the  evidence. 

F,  V.  Lee. — I  submit,  diat  in  order  to  exclude  these  declarations,  it  must 
be  shown  affirmatively  that  they  were  made  under  the  influence  of  the  hc^ 
of  the  pardon. 

Cresswell,  J.,  fhaving  conferred  with  PATTEaoN,  J.) — ^Wethink  that  the 
evidence  is  receivable. 

The  witness  Raymond  gave  evidence  of  the  statement  made  by  the  pri- 
soner Boswell  to  him. 

*In  a  later  part  of  the  case,  it  appeared  from  the  evidence  of  an*  r^pjgj 
other  witness  that,  on  the  evening  of  the  10th  of  December,  the  *• 
prisoner  Boswell  said  that  he  saw  no  reason  why  he  should  suffer  for  the 
crime  of  another,  and  that  as  government  had  om;red  a  free  panlon  to  any 
of  the  parties  concerned  who  had  not  struck  the  blow,  he  would  tell  all  he 
knew  about  the  matter. 

Cresswell,  J. — ^It  now  appears  with  sufficient  clearness  that  the  prisoner 
in  making  the  statements  ascribed  to  him  was  influeti(;ed  by  the  hope  of  par* 
don  held  out  by  authori;sed  parties.  I  shall,  then-fore,  n»jcct  the  evidence 
of  all  statements  made  by  him  after  the  evening  of  the  lOlh  of  December, 
and  expunge  from  my  notes  such  as  have  already  been  given  in  evidence. 

His  lordship  struck  out  from  his  notes  the  statements  of  the  prisoner  Bos- 
well, which  had  been  proved  by  the  witnesses  Halherley  and  Raymond. 
Verdict — Joseph  Wilkes,  guilty ;  the  other  prisoners,  not  guilty. 


^BEFORE  MR.    SERJEANT  LXmLOW.  [*588 


REGINA  V.  SIMEON  WALTERS. 

If  the  course  of  dealing  between  A.  and  B.  is,  that  A.  shaU  write  persons'  names  in  « list 
with  a  sum  af^ainst  each  name,  on  sight  of  which  B.  is  to  furnish  goods  on  the  credit 
of  A.  to  each  person  whose  name  is  on  the  list,  to  the  amount  set  against  his  name,— 
anch  list  is  a  request  for  the  delivery  of  goods,  and  the  fraudulent  alteration  of  one  of 
the  sums  in  it  is  indictable  as  a  forgery  under  the  staL  11  Geo.  4>  and  1  Will.  4,  c  M^ 
8.10. 

Forgery. — The  prisoner  was  indicted  for  feloniously  altering  a  ceitait 
request  for  the  delivery  of  goods  with  intent  to  defraud  •K>hn  Bradley.  In  a 
second  count  the  prisoner  was  charged  with^utteringa  forged  request  for  the 
delivery  of  goods  with  intent  to  defraud  John  Bradley,  and  in  tiie  3d  and 
4th  counts  with  altering  and  with  uttering  it  with  intent  to  defraud  Creorge 
Jones.     The  forged  instrument  was  not  set  out  in  either  of  the  counts. 

It  was  o(>ened  by  Corbeii  for  the  prosecution,  that  Mr.  John  Bradley  was 
a  butty-coliier  at  Bilston,  and  Mr.  George  Jones  a  grocer  at  tbat  place,  and 
Uttt  the  course  of  dealing  between  thcsa  was  for  w«  Biadley  to  write  a  liflk 
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of  names,  with  an  amount  against  each  name,  which  denoted  that  Mr.  Jone^ 
was  to  supply  that  person  with  goods  on  Mr.  Bradley's  account  to  the 
amount  set  opposite  his  name ;  and  that  on  the  22d  of  October  the  pri- 
floner  took  the  paper  to  Mr.  Jones's,  and  his  own  name  having  beeit 
originally  inserted  in  it  for  5^.,  he  put  a  figure  of  1  before  the  5  anc 
made  it  15«.,  and  in  that  state  presented  it  at  Mr.  Jones's  shop.  Th 
question  would  be  whether  this  list  was  a  request  for  the  delivery  of  goods 
within  the  stat.  11  Geo.  4,  and  1  Will.  4,  c.  66. 
The  paper  as  altered  by  the  prisoner  was  in  the  following  form : — 


1841— Oct  22. 

£. 

s.     d. 

Eliz.  Bradley 

0 

12    0 

Will.  Jones    - 

-    1 

0    0 

J.  Prise       ■ 

0 

6    0 

Jno.  Baylev    - 
Peter  Stapfeton    - 
Simeon  Walters 

-    0 

5    0 

0 

8    0 

.    0 

15    0 

*5S91       *[Here  followed  ten  more  names  and  a  sum  against  each,  and  the 
^  sums  were  cast  up  11.  4s.  6d.^  which  was  the  correct  casting  if  the 
sum  opposite  the  prisoner's  name  had  remained  5^.  as  it  originally  stood.] 
Opposite  the  sum  11.  48.  was  the  prosecutor's  signature,  ^^  Jno.  Bradley." 
Ludlow,  Serjt.,  (having  conferred  with  Patteson,  J.)— Mr.  Justice  Pat- 
TESON  is  of  opinion,  that  although  this  id  not  a  request  for  the  delivery  of 
eoods  on  the  face  of  it,  yet  it  may  be  shown  by  evidence  that  the  course  of 
dealing  between  the  parties  was,  that,  goods  should  be  delivered  on  the 
production  of  such  documents  as  this ;  and  that  being  ^own,  this  paper  is 
a  request  for  the  delivery  of  ^oods,  and  as  such  may  be  the  subject  of  an 
indictment,  if  a  forged  alteration  be  made  in  it. 
The  facts  of  the  case  were  proved  as  opened. 

Verdict — Gudty.    Sentence — Two  years'  imprisonment.  * 


•590]  ♦SHROPSmRE  ASSIZES. 

{CivU  Side.) 

BEFORE  MR.  JUSTICE   CRESSWELL. 


WALKER,  Executor  of  WALKER,  v.  ROBERTS. 

A  document  in  the  following  form :  «  W.  W.  lent  to  J.  R.  the  som  of  19^  lOt.  Wd.  to  re* 
eeive  five  per  ten/,  for  the  same  19/.  19t.  1 W.;  to  pay  on  demand  to  the  said  W.  W.,  giving 
J.  R.  six  months*  notice  for  the  same,'*  i3  a  promissory  note,  and  not  an  agreement. 

Assumpsit  by  the  plaintiff*,  as  the  executor  of  the  payee,  against  the  de* 
fendant,  as  maker  of  a  promissory  note,  dated  February,  1831,  for  19/.  19^. 
111/.,  with  interest,  on  demand,  six  months  after  notice. 

Plea — non  assumpsit. 

The  note,  which  was  proved  to  have  been  written  by  the  defendant's 
wife  by  his  authorihr,  was  in  the  following  form : — 

<<  Feb.,  1831.— Wm.  Walker  lent  to  James  Roberts  19/.  19<.  11</.,  to 
receive  five  per  tent,  for  the  sune  19/.  19«.  Wd. ;  to  pay  on  demand  to  the 
said  Wm.  Walker,  giving  James  Roberts  six  months'  notice  for  the  same. 

^^  Witness  my  hand, 

^' James  x  Mary  Roberts." 

It  appeared  that  the  interest  had  b^en  t>aid  to  February^  1838,  and  tfairt 
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Sit  Brad8h^/iw  v.  Hatward.  O.  S.  C.  1842.  JiSO 

there  hbd  been  six  months'  notice  giyen,  and  a  demand  made  after  the  six 
months'  notice  had  expired. 

J.  G.  Phillimoref  for  the  defendant. — I  submit  that  this  is  an  agreement  to 
pay  money  on  certain  conditions,  and  is  not  a  promissory  note ;  and  that  it 
ought  to  be  stamped  as  an  agreement,  and  not  as  a  promissory  note,  as  it  is, 

Cresswell,  J. — ^I  think  it  is  a  promissory  note. 

Verdict  for  the  plaintiff. 


•BRADSHAW  v.  HAYWARD.  [•Q91 

tn  assumpsit  by  the  plaiDtiflT  for  wages  as  a  female  servant,  the  defendant  pleaded  noa 
assumpsit,  and  the  plaintiflf  irave  evidence  of  acts  of  service.  The  defendant  proposed 
to  go  into  evidence  to  show  that  the  plaintiff  had  cohabited  with  him : — Held,  that  he 
might  do  »o  on  the  plea  of  non  assumpsit,  as  this  went  to  show  that  there  was  no 
contract  between  the  parties,  and  not  to  invalidate  any  contract  on  the  ground  of 
illegality. 

AssuBiPsit  for  wages  and  salary  of  the  plaintiff  for  services  done  and 
performed  as  servant  of  the  defendant 

Pled)  non  assumpsit. 

It,  appeared  that  the  defendant  was  an  innkeeper,  and  It  was  proved  that 
the  plaintiff  had  lived  in  his  house  for  several  years,  and  had  waited  on  the 
customers  and  done  other  acts  of  service. 

R.  V.  Bichards^  in  cross-examining  one  of  the  plaintiff's  witnesses,  put 

Juestions  with  a  view  of  showing  that  the  plaintiff  had  lived  with  the 
efendant  as  his  mistress. 

CorbeU  and  OreaveSy  for  the  plaintiff,  submitted  that  he  had  no  right  to 
do  so,  as  non  assumpsit  alone  was  pleaded.  It  was  clear,  that  if  an  express 
contract  in  writing  had  been  proved,  the  defendant  could  not  have  shown  its 
illegality  under  the  plea  of  the  general  issue ;  and  as  evidence  was  given 
here  which  led  to  the  inference  that  a  contract  existed  between  these  parties, 
no  illegality  in  the  consideration  could  be  given  in  evidence  under  the  plea 
of  non  assumpsit.  By  the  rule  of  H.  T.  4  Will.  4,  ^^  in  all  actions  of 
assumpsit,  except  on  bills  of  exchange  and  promissory  notes,  the  plea  of  non 
assumpsit  shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or 
promise  alleged,  or  of  the  matters  of  fact  from  which  the  contract  or  promise 
alleged  may  be  implied  in  law ;"  and  in  the  case  of  Potts  v.  Sparrow^ 
1  Scott,  578,  which  was  an  action  of  assumpsit  by  an  attorney  to  recover 
his  bill  of  costs  for  preparing  a  deed,  and  also  costs  of  an  action  instituted 
in  pursuance  of  that  deed,  in  which  action  his  client  had  failed  in  conse- 
quence of  the  deed  having  been  held  void  on  (he  ground  of  maintenance,  it 
was  held  that  the  defendant  could  not  set  up  the  ^illegalit]^  of  the  r^gga 
contract  in  answer  to  the  action  under  a  plea  of  non  assumpsit.  I- 

Cresswell,  J.— The  issue  is,  whether  there  was  a  contract  of  hiring  and 
service  or  not.  If  an  express  contract  had  been  proved,  and  the  defendant 
had  attempted  to  set  up  that  the  contract  was  not  only  for  service  but  for 
cohabitation,  the  defenaant  could  not  have  set  that  up  without  pleading  it ; 
but  in  my  judgment  he  is  entitled  to  prove  cohabitation  here,  as  tending  to 
show  upon  what  terms  the  plaintiff  remained  in  his  house.  The  plaintiff 
endeavours  to  show  by  acts  of  service  that  there  was  a  contract.  The 
defendant  wishes  the  jury  to  infer  that  there  was  no  contract  of  hiring  and 
service ;  he  is  not  seeking  to  discharge  himself  from  any  contract,  but  to 
show  that  there  was  no  contract  at  all. 

The  questions  were  put  in  cross-examination ;  and  witnesses  were  callec 
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for  die  defendant  with  a  view  of  proymg  that  the  plaintiff  cohabited  ivith 
him.  Verdict  for  the  plaintiff.   : 


•693]  •{Crown  SSde.) 

BEFORE  MR.  JUSTICE  PATTESON. 


REGINA  t^.  HUGHES. 

If  a  father  bay  and  pay  for  cloth  which  is  made  Into  tronsers  for  his  son,  who  is  seven- 
teen years  of  age,  these  tronsers  may,  on  an  indictment  for  larceny,  be  laid  as  the  pro- 
perty of  the  father. 

lo  snch  cases  the  property  may  be  laid  either  in  the  father  or  the  son,  but  the  better 
coarse  is  to  lay  it  in  the  latter. 

Larceny. — The  prisoner  was  indicted  for  stealing  a  pair  of  trousers,  the 
property  of  John  Jones. 

It  appeared  that  John  Jones  had  bought  the  cloth  of  which  the  trousers 
were  made,  and  had  paid  for  it,  but  that  the  trousers  were  made  for  lliomas 
Jones,  his  son,  who  was  seventeen  years  of  age ;  and  it  was  proved  by  John 
Jones  that  his  son  lived  with  him,  and  he  provided  his  son  with  clothes,  his 
son  not  being  an  apprentice,  but  a  labourer  like  himself,  both  working  for 
the  same  master. 

Patteson,  J. — I  think  that  the  property  is  well  laid.  In  cases  of  this 
kind  it  may  be  laid  either  in  the  &ther  or  the  child,  but  the  best  course  is 
to  lay  it  in  the  child.  Verdict — Guilty. 


REGINA  V.  SWINNERTON  and  BOWYER. 

If  two  prisoners  be  taken  before  a  magistrate  on  a  charge  of  felony,  what  the  first  prisoner 
says  in  his  statement  before  the  magistrate  cannot  be  given  in  evidence  against  the 
second  prisoner,  because,  when  before  the  magistrate,  the  second  prisoner  is  only 
called  upon  to  answer  the  statements  in  the  depositions  taken  on  oath,  and  not  what 
any  other  priM>ner  may  have  said  in  his  eiamination. 

Larceky. — The  prisoner  Swmnerton  was  charged  with  stealing  hay,  the 
property  of  John  Bishton  Minor,  his  master,  and  the  prisoner  Bowyer  with 
having  received  the  hay  knowing  it  to  have  been  stolen. 
^5941       *T^^  prisoner  Swinnerton  had  pleaded  guil^. 

J  It  appeared  that  when  the  prisoners  were  examined  before  Mr. 
Burton,  who  was  the  committing  magistrate,  the  prisoner  Swinnerton,  when 
called  on  to  answer  the  charge,  made  a  statement  in  the  hearing  of  the 
prisoner  Bowyer,  which  statement  was  taken  down ;  and  that  the  prisoner 
Bowyer  then  made  a  statement,  which  was  also  taken  down,  and  was  as 
follows : — *^  I  must  beg  pardon  that  I  had  it ;  I  reckon  that  it  was  not  right 
that  I  took  it.  If  I  had  not  picked  it  up,  some  one  else  would.''  The 
statement  of  the  prisoner  Bowyer  was  given  in  evidence,  and  Corbetiy  for 
the  prosecution,  proposed  to  put  in  the  statement  of  the  prisoner  Swin* 
nerton. 

E.  YardUyj  for  the  prisoner  Bowyer,  submitted  that  it  was  not  receivable 
in  evidence. 

Corbettj  for  the  prosecution.-- -I  submit  that  the  rule,  that  what  one  prisoner 
says  in  the  presence  of  another  prisoner  b  evidence  against  the  latter,  is  iini- 
Tersal  in  its  appticatioD. 
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Patteson,  J. — When  before  the  magisbrate,  a  priaoner  is  caDed  ap<ni  to 
answer  depositions  taken  on  oath,  but  he  is  not  called  upon  to  make  anj 
answer  to  the  statement  of  another  prisoner.  I  think,  therefore,  that  the 
examination  is  not  admissible  evidence  in  this  case. 

Evidence  rejected.  The  prisoner  Bowyer  was  acquitted. 


•REGINA  V.  BEAMAN.  [*596 

A  servant  was  sent  with  St.  to  bay  18  cwt.  of  coals;  he  bought  a  smaller  qnaotity,  for 
which  he  paid  St.  9d^  and  appropriated  one  of  the  shillings  to  his  own  use :— Ifeld;  a 
larceny. 

Larceny. — The  prisoner  was  indicted  for  stealing  one  shilling,  the  pro- 
perty of  Samuel  Elliot  Walter,  his  master. 

It  appeared  that  the  prisoner  was  directed  by  the  prosecutor,  who  was  his 
master,  to  fetch  twelve  hundred-weight  of  coals,  and  that  the  prosecutor's 
daughter  gave  the  prisoner  six  shillings,  which  she  had  received  from  her 
&ther  to  ^ve  to  the  prisoner  to  pay  for  the  coals.  It  was  proved  that  the 
prisoner,  mstead  of  procuring  twelve  hundred- weight  of  coals,  bought  only 
nine  hundred- weight,  the  price  of  which  was  three  shillings  and  three  pence, 
and  that  he  gave  four  shillings  in  payment,  and  received  nine  pence  in 
change.  It  further  appeared  that  die  prisoner  aflerwards  gave  back  one 
shilling  to  the  prosecutor's  daughter,  and  made  a  ialse  statement  as  to  the 
quantity  of  coals  he  had  bought,  and  appropriated  the  remaining  shilling  to 
his  own  use. 

Patteson,  J. — ^If  the  prisoner  appropriated  the  shilling  to  his  own  use, 
under  the  circumstances  that  have  been  proved,  he  is  guilh^  of  larceny. 

Verdict— Guilty.(a) 

(a)  8ee  the  cases  of  /tegtna  v.  Goode^  ante,  p.  668 ;  Regigia  v.  C  /oncf,  post,  p.  611 ;  and 
Jti^fia  V.  Evan»t  post. 

•REGINA  V.  HUXLEY,  BRAYN,  GOSNELL,  and  GROOM.  ['596 

An  indictment  for  an  assanU  with  intent  to  rob,  which  charges  that  the  prisoner,  in  and 
upon  R.B.,  feloniously  did  make  an  assanU,  **with  intent  the  moneys,  goods,  and  chat- 

•  tels  of  the  said  R.  B^  from  the  person  and  against  the  wiU  of  the  said  R.  B.,  then  and 
there  feloniously  and  violently  to  rob,  steal,  take,  and  carry  away,  against  the  form  of 
the  statute,"  dec,  is  good. 

Assault,  with  intent  to  rob. — ^The  mdictment  stated  that  the  prisoneis, 
on,  &c.,  at,  &c.,  *'  in  and  upon  Robert  Blantem,  in  the  peace  of  God  and  our 
said  lady  the  queen,  then  and  there  being,  feloniously  did  together  make  an 
assault,  Mrith  intent  the  moneys,  goods,  and  chattels  of  the  said  R.  B.,  from 
die  person  and  against  the  will  of  him  the  said  R.  B.,  then  and  there  felo- 
niously and  violendy  to  rob,  steal,  take,  and  carry  away,  against  the  fonn 
of  the  statute,"  &c. 

Soon  after  the  bill  was  found  by  the  grand  jury, 

Patteson,  J.,  said,  that  he  entertained  some  doubt  whether  this  indict* 
ment  was  good,  as  it  did  not  charge  in  so  many  express  words  that  the 
prisoners  had  an  intent  to  rob  .the  prosecutor. 

Mr.  Goodman,  the  clerk  of  indictments,  stated  that  this  was  the  fonn  that 
had  been  used  at  the  Central  Criminal  Court  ever  since  the  passing  of  the 
iitat.  7  &  8  Geo.  4,  c.  29,  s.  6. 

Patteson,  J.  (after  having  conferred  with  Cbesswell,  J.)— Upon  fiiilliir 
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ion  my  brother  Cresswell  and  myself  are  both  of  opinion  that  the 
indictment  in  its  present  form  is  sufficient. 

The  case  was  tried.  Verdict — Guilty  of  an  assault(a) 

(a)  Under  the  stat.  1  Vict.  c.  86,  s.  11. 


•697]  •REGINA  v.  CRUMPTON. 

An  indictment  for  manslaughter  stated  in  the  first  count  that  the  deceased  was  the 
apprentice  of  the  prisoner*  and  that  it  was  the  duty  of  ibe  prisoner  to  provide  the 
deceased  with  proper  nourishment,  medicine,  dcc^  and  charged  the  death  to  be  from 
neglect,  &c.  The  second  count  charged  that  the  deceased,  **  so  being  tuch  appnniire  a$ 
afumaid^  was  killed  by  the  prisoner  by  over-work  and  beating.  No  evidence  waa 
given  of  any  indenture,  but  a  witness  proved  that  the  prisoner  told  htm  that  the 
deceased  was  his  apprentice: — Held,\Xk9X  this  was  sufficient  proof  of  the  allegation 
of  the  apprenticeship  in  the  second  count,  but  not  of  that  in  the  first  count. 

Ilia  case  of  manslaughter,  the  prisoner  cannot  be  convicted  of  an  assault  under  the  11th 
sect  of  the  stat.  1  Vict  c.  85,  unless  that  assault  is  the  subject-matter  of  the  charge 
and  imbodicd  in  the  charge,  and  which  would  of  itself  have  been  the  felony  but  for 
some  other  cause,  and  the  jury  ought  not,  on  a  charge  of  manslaughter,  to  convict  the 
prisoner  of  an  assault,  unless  that  assault  conduced  to  the  death  of  the  deceased, 
although  the  death  itself  was  not  manslaughter. 

Manslaughter. — The  first  count  of  the  indictment  stated,  that  on  the  3d 
da^  01  i<  ebruary,  1842,  at,&c.,  one  Richard  Kesterton  [the  deceased]  '*  was 
then  and  there  an  apprentice  to  one  Joseph  Crumpton,  [the  prisoner,]  and 
as  such  apprentice  ^'as  then  under  the  care  and  control  of  the  said  Joseph 
Cruiipton ;  and  that  it  then  and  there  became  and  was  the  duty  of  the  said 
J.  C,  during  the  time  aforesaid,  to  permit  and  suffer  the  said  K.  K.  to  take 
and  have  such  proper  exercise  as  was  necessary  and  needful  for  the  bodily 
health  of  the  said  R.  K.,  so  being  such  apprentice  as  aforesaid ;  and  it  then 
and  there  became  and  was  the  duty  of  the  said  J.  C.  to  find,  provide,  and 
supply  the  said  R.  K.,  beinc  such  apprentice  as  aforesaid,  w^itb  proper  and 
necessary  nourishment,  medicine,  medical  care,  and  attention ;"  and  that  the 
deceased  being  weak  in  body,  the  prisoner  struck  and  beat  him,  and  forced, 
obliged,  and  compelled  him  to  work  for  an  unreasonable  time,  and  would  not 
allow  him  to  take  proper  exercise  and  recreation,  and  neglected  to  supply  him 
^th  proper  nourishment  and  medicine,  medical  care,  and  attention,  by  means 
"whereof  he  died.  The  second  count  stated  that  the  prisoner  in  and  upon  the 
deceased,  '^  so  being  $uch  apprentice  as  aforesaid^  and  under  the  care  and 
control  of  him  the  said  J.  C.  as  aforesaid,  and  so  being  sick  and  weak  in 
body  as  aforesaid,  in  the  peace  of  God  and  our  said  lady  the  queen,  feloni- 
ously did  make  an  assault ;"  and  that  the  deceased  being  so  weak  in  body 
as  aforesaid,  the  prisoner  forced  him  to  work  for  certain  unreasonable  and 
*5981    ^^^P^P^**  times,  and  beat  him,  by  means  whereof  he  died. 

^  It  appeared  from  the  evidence  of  John  Cornelius  Carpenter,  that 
the  prisoner  was  a  master  tailor,  and  that  the  deceased,  who  had  been  in  ill 
health  for  more  than  a  year  before  his  death,  and  had  had  a  bad  cough,  was 
kept  at  work  by  the  prisoner,  (in  whose  house  he  lived,)  on  some  occasions, 
from  six  o'clock  in  the  morning  till  eight  or  nine  at  night,  and  that  about  five 
weeks  before  the  death  of  the  deceased  the  prisoner  beat  the  deceased  with  a 
small  cane.  It  was  further  proved  that  the  deceased,  who  was  between 
mxteen  and  seventeen  years  of  age,  leil  the  prisoner's  house  at  Bilston,  and 
came  to  the  house  of  his  grandfather,  at  Ketley,  near  Wellington,  on  the 
same  evening,  and  remained  there  till  his  death,  which  occuired  three  week 
after.    To  prove  that  the  deceased  was  the  apprentice  of  the  prisoner,  Mr. 
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Wace  was  caQed,  who  stated  that  he  asked  the  prisoner  if  the  deoeased  was 
his  appreQtice,  and  the  prisoner  said  that  he  was. 

LuMoWj  Serjt.,  for  the  prisoner. — ^I  submit  that  the  indentare  must  be 

Siven  in  evidence.  The  first  count  of  the  indictment  not  only  states  that  the 
eceased  was  an  apprentice,  but  what  were  the  duties  of  the  prisoner  as  his 
master ;  and  in  the  second  count  it  is  stated,  that  the  deceased,  ^*  so  being 
such  apprentice  as  aforesaid,"  was  assaulted,  &c.,  thus  referring  to  the 
apprenticeship  mentioned  in  the  first  count. 

F.  V.  LeBy  on  the  same  side. — The  duty  of  the  master  as  stated  in  the  first 
count  is  to  provide  medical  attendance,  which  is  not  a  term  in  a  great  number 
of  indentures,  and  whether  it  was  so  or  not  in  this  case  can  only  appear  bj 
the  production  of  the  indenture  itself. 

Patteson,  J. — ^I  quite  asree  with  you  as  fiir  as  that  goes. 
'   *F.  V.  Lee. — The  second  count  is,  "  so  being  such  apprentice  as  rvggo 
aforesaid,"  which  means  modo  et  formS  as  in  the  first  count,  and,  as  ^ 
I  submit,  subject  to  all  the  terms  and  duties  stated  in  that  count. 

Carringtouy  for  the  prosecution. — The  words,  *'  so  being  such  apprentice 
as  aforesaid,"  only  import  that  the  deceased  vras  the  apprentice  of  the  prisoner, 
without  implying  any  duty  as  arising  therefrom,  except  such  as  arises  from 
the  legal  relation  of  master  and  apprentice.  In  the  case  of  Regina  y.  MarHtij 
9  C.  &  P.  215,  (38  £.  C.  L.  R.  87,)  the  first  count  of  the  indictment  charged 
the  defendant  with  having  assaulted  **  Eliza  Ricketts,  an  infant,  above  the 
age  of  ten  and  under  the  age  of  twelve  years ,"  and  the  second  count  charged 
the  defendant  with  having  attempted  to  kno^  and  abuse  ^'  the  sdd  Eliza 
Ricketts,"  and  it  was  there  held  that  the  second  count  was  bad,  because  it 
did  not  allege  that  Eliza  Ricketts  was  between  the  ages  of  ten  and  twelve, 
and  that  the  words  '*  the  $aid  Eliza  Ricketts"  merely  meant  that  she  was  the 
same  person  who  was  mentioned  in  the  first  count,  but  that  those  words  did 
not  import  into  the  second  count  the  description  of  Eliza  Ricketts  with 
respect  to  her  age. 

Patteson,  J. — I  think  there  is  sufficient  proof  of  the  apprenticeship  to 
support  the  second  count 

It  was  proved  by  Mr.  M'Knight,  a  surgeon  who  examined  the  body  of 
the  deceased  afler  death,  that  the  deceased  died  of  consumption,  and  that 
over- work  and  ill  usa^  might  have  accelerated  his  death,  but  Mr.  M'Knight 
was  not  able  to  say  Uiat  it  had  done  so.  This  witness  also  stated  that  he 
found  bruises  on  the  legs  of  the  deceased,  but  that  those  bruises  could  not 
at  all  have  contributed  to  his  death. 

^Patteson,  J. — This  put  an  end  to  the  charge  of  manslaughter,      fvcaa 

Carrington. — I  submit,  that  upon  this  evidence  the  prisoner  may   ■- 
be  convicted  of  an  assault,  under  the  stat.  1  Vict.  c.  85,  s.  11. 

LuilyWy  Serjt. — If  the  assault  had  contributed  to  the  death  of  the  deceased 
that  might  be  so ;  but  to  come  within  the  provisions  of  the  statute  1  Vict.  c. 
85,  it  must  be  an  assault  connected  with  the  cause  of  death  charged,  and 
must  also  be  an  assault  connected  with  the  cause  of  death  proved,  and  not  a 
distinct  and  independent  assault. 

Carrington. — The  words  of  the  11th  sect,  of  the  stat.  1  Vict.  c.  85,  are, 
^^  where  the  crime  charged  shall  include  an  assault  against  the  person,  it  shall 
be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  gmlty 
f^  assault  asrainst  the  person  indicted,  if  the  eviierux  shall  warrant  such 
finding,^*  The  crime  here  charged  includes  an  assault,  and  the  evidence  will 
warrant  the  findinpr  the  prisoner  guilty  of  an  assault 

Patteson,  J, — I  think  that,  in  oider  to  convict  a  person  of  an  asvuuH 
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under  the  11th  sect  ot  the  stat  1  Vict  c.  86,  it  must  be  an  assault  which  u 
the  subject-matter  of  the  chaige,  and  imbodied  in  the  charge,  and  which 
would  itself  be  the  felony  but  for  some  other  cause.  If  it  were  otherwise,  it 
would  be  easy  in  a  case  of  manslaughter  to  convict  a  person  of  an  assault 
which  had  really  nothing  to  do  with  the  case,  by  merely  stating  it  in  the 
indictment  as  a  part  of  the  cause  of  the  death.  I  think  that  no  assault  is 
included  in  a  charge  of  manslau^ter  which  does  not  conduce  to  the  death 
of  the  deceased,  although  the  death  itself  be  not  manslaughter.  Here  the 
*6011  ^'B^'^  disconnects  *this  assault  from  the  death,  and  I  think,  there* 
^  fore,  that  the  prisoner  is  entitled  to  be  acquitted  altogether. 

Verdict — ^Not  guilty.(a) 

(a)  See  the  eases  of  Reg.  r.  EUU,  8  C.  dc  P.  654,  (Zi  E.  C.  L.  R.  670 ;)  Meg.  v.  NirhoU^ 
9  G.  4t  P.  367,  (38  E.  C.  L.  R.  1 14 ;)  Reg.  y.  GuUerulge,  9  C.  &  P.  471,  (38  £.  C.  L.  R. 
188  ;)  Reg.  v.  St.  Gwrge,  9  C.  a^  P.  483,  (38  E.  C.  L.  R.  193 ;)  Reg.  v.  Phelpi^  ante,  p.  180 ; 
J2fg.  V.  M^Phane,  aot^  p.  212,  and  Reg.  t.  Waikin$f  ante,  p.  264. 


REGINA  V.  HUMPHREYS. 

If  the  grand  jary  at  the  assizes  or  sessions  have  ignored  a  bill,  they  cannot  find  another 
bill  against  the  same  person  for  the  same  offence  at  the  same  assizes  or  sessions,  and 
if  sach  other  bill  be  sent  before  them  they  should  take  no  notice  of  it. 

The  prisoner  had  been  committed  on  a  charge  of  having  burglariouslj 
broken  into  the  house  of  William  Lloyd,  Esq.,  and  stolen  a  haddock. 

On  Saturday,  the  19tb  of  March,  a  bill  of  indictment  upon  that  charge 
mis  sent  before  the  grand  jury,  and  they  having  examined  all  the  witnesses 
whose  names  were  on  the  draft  of  the  bill  except  two,  who  did  not  answer 
when  called,  ignored  the  bill. 

On  Monday,  the  21st  of  March,  another  bill  of  indictment,  precisely 
similar  to  that  ignored  on  the  previous  Saturday,  was  sent  before  the  grand 

j»jy- 

The  Hon.  Thomas  Kenyon,  the  foreman  of  the  grand  jury,  came  into 
court,  and  aske<l  the  learned  judge  what  the  grand  jury  ought  to  do,  as  they 
were  informed  that  the  two  witnesses  who  were  absent  when  called  on  Satur- 
day were  now  in  attendance. 

Patteson,  J. — When  I  was  first  informed  of  this  matter  by  the  proper 
officer,  I  inclined  to  think  that  a  second  bill  might  be  sent  before  you,  but 
|wv>-i  on  further  consideration  I  think  *it  cannot.  If  the  grand  jury  at  the 
^  assizes  or  sessions  have  ignored  a  bill,  they  cannot  find  another  bill 
against  the  same  person  for  the  same  oflence  at  the  same  assizes  or  sessions. 
It  is  laid  down  iti  the  books  of  practice  that  it  cannot  be  done,  though  I  know 
of  no  express  case  on  the  subject ;  and  I  think  it  would  lead  to  great  incon- 
venience if  it  could  be  done.  I  think  that  you  ought  not  to  ignore  this 
second  bill  and  }ou  cannot  find  it,  and  that  the  proper  course  is  for  you  not 
to  take  any  furthe**  notice  of  it 


REGINA  V.  LANGFORD,  PALMER,  PHILLIPS,  POWELL,  and 

PALMER. 

On  an  indictment  on  the  stat.  7  d^  8  Geo.  4,  c.  80,  s.  8,  for  the  feloniously  demolishing  a 
honse  by  rioting,  it  is  a  safficient  demolishing  of  the  house  if  it  be  so  far  destn>yed  m 
to  be  no  Ion  vet  a  house;  and  the  fact  that  the  rioters  leA  a  chimney  standing  will 
make  no  difference. 
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rbe  Stat  7  4c  8  Geo.  4,  e.  80,  s.  8,  not  haviog  given  any  definition  of  what  shnll  be  n  rioC 
'  within  the  meaning  of  thai  enactment,  the  common  law  definition  of  a  hoi  mnsl  ba 
resorted  to,  and  in  sach  a  case,  if  any  otu  of  her  majestj's  sobjects  be  terrified,  this  is 
a  safficient  terror  and  alarm  to  snbstantiaie  that  part  of  the  charge  of  riot 
If  persons  hotoasly  assemble  and  demolish  a  hon&e,  rtaiiy  Micving  iliat  it  is  the  property 
of  one  of  them,  and  act  bomdfid*  in  the  assertion  of  a  sapposed  right,  this  will  not  be  a 
felonions  demolition  of  the  hoose  within  the  staL  7  &  8  Geo.  4^  c  80y  s.  8,  e^ea  ihougb 
there  be  a  rioL 

Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  for  felonioaslj 
demolbhing  a  house.  The  first  count  of  the  indictment  charged  that  the 
prisoners  unlawftilly,  riotously,  feloniously,  and  tumultuously  assembled 
together,  to  the  disturbance  of  the  public  peace,  and  that  being  so 
assembled  they  feloniously,  unlawfully,  and  with  force  began  to  demolidi 
and  pull  down  the  dwelling-house  of  William  Palmer.  The  second  count 
was  for  riotously  assembling  and  feloniously  demolishing  and  pulling  dovm 
the  bouse. 

It  appeared  in  evidence  that  William  Palmer,  the  elder,  had  lired  in  the 
house  in  question,  which  was  a  cotla^,  for  forty-five  years,  during  the  latter 
part  of  which  time  he  had  suflfered  his  son,  WiUiam  Palmer  the  younger,  to 
occupy  an  adjoining  cottage,  which  also  belonged  to  him.  It  iurdier 
appeared,  that  about  the  month  of  January,  1840,  William  Palmer  the  elder 
lost  his  wife,  whereupon  the  prisoner  Phillips,  who  had  married  his  daughter 
came  with  hb  wife  and  lived  with  William  Palmer  the  elder,  he  r«i*Qo 
^maintaining  himself;  and  it  appeared  that  while  they  lived  toother  t 
it  was  a^ed  between  them  that  the  old  man  should  sell  the  cottage  to 
Phillips,  out  should  continue  to  live  in  it,  and  they  should  look  after  him  for 
the  rest  of  his  life.  No  writing  was  ever  signed  by  either  of  them,  nor  was 
any  money  paid.  The  old  man  was  asked  to  sign  some  papers,  but  he 
always  refused  to  do  so  unless  he  was  paid  the  money.  After  some  time, 
the  old  man  desired  Phillips  and  his  wife  to  go  away,  and  upon  their  refusal 
summoned  them  before  a  magistrate,  who  refused  to  interfere.  l*he  old  man 
then  took  advantage  of  Phillips  being  absent  at  hb  work,  about  twelve  miles 
off,  and  with  the  assistance  of  his  son  William  turned  his  dau^ter  Phillips 
and  her  children  and  furniture  out  of  the  cottage.  The  next  day  all  the  four 
prisoners  came  to  the  cottage  while  the  old  man  and  hb  son  William  were 
there ;  they  thrust  two  nodces  through  the  window,  one  for  the  old  man,  the 
other  for  his  son  William,  and  demanded  possession ;  the  old  man  refused 
to  give  it,  and  then  Phillips  with  an  axe  began  to  knock  down  the  end  of 
the  cottage ;  he  knocked  part  of  the  wood- work  against  the  old  man  and 
drove  him  back,  and  then  knocked  down  the  door  and  forced  hb  way  in ; 
he  then  caught  the  old  man  by  the  collar,  and  said  "  Come,  you  roust  go 
out  of  this  house."  The  old  man  did  go  out,  and  the  prisoners  pulled 
the  cottage  down  to  the  ground,  with  the  exception  of  the  chimney.  The 
prisoner  Langford,  who  was  a  sheriff's  bailiff,  asked  W^illiam  Palmer 
the  younger  what  he  would  give  them  not  to  pull  down  the  wall  which 
separated  the  two  cottas^es,  and  on  hb  refusal  to  give  any  thing,  Lang- 
ford said  to  Phillips,  ^^  You  may  do  what  you  like  with  your  own,  and 
the  vrall  may  be  knocked  down."  The  old  man  stated  that  he  was 
frightened. 

JO,  PkUUpSj  for  the  prisoners  Palmer,  Phillips,  and  Powell. — I  submit, 
that  there  was  in  this  case  no  riot,  and  that  it  b  at  the  roost  a  civil  trespass. 
It  is  essential  to  a  *riot  that  it  should  be  to  the  terror  and  alarm  of  her  r^^f^M 
majesty's  siAfecis^  but  here  the  only  person  that  was  at  all  alarmed   >- 
was  the  old  man* 
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Patteson,  J. — ^I  think  there  is  sii£Bcient  evidence  to  go  to  the  Juiy  as  to 
the  riot. 

W,  Johnstone  J\reakj  for  the  prisoner  Langford. — I  submit  that  the  first 
count  of  the  indictment,  which  is  for  beginning  to  demolish  the  house,  is  not 
sustained,  as  the  prisoners  did  all  that  they  mtended  to  do,  and  were  not 
interrupted ;  and  with  respect  to  the  second  count  for  the  actual  demolition 
of  the  house,  I  submit  that  this  is  not  proved,  the  house  not  being  demolished, 
as  a  chimney  was  left  standing. 

Patteson,  J. — ^I  think  that,  as  the  cottage  was  destroyed  to  such  an  extent 
as  to  be  no  longer  a  house,  it  is  a  sufficient  demolition  within  this  statute. 
It  can  never  be  said  that  a  house  is  not  demolished  because  a  few  stones  are 
left  standing  one  upon  another. 

C  PkUUpSj  and  W.  Johnstone  JVeakj  addressed  the  jury. 

Patteson,  J.,  (in  summing  up.) — The  stat.  7  &  8  Geo.  4,  c.  30,  which 
enacts,  ^'  that  if  any  persons  riotously  and  tumultuously  assembled  together 
to  the  disturbance  of  the  public  peace,  shall  unlawfully  and  with  force 
demolish,  pull  down,  or  destroy,  or  begin  to  demolish,  pull  down,  or  destroy" 
^'  any  house,"  &c.,  shall  be  guilty  of  felony,  gives  no  definition  of  what  is  a 
riot ;  it  is  therefore  necessary  to  resort  to  the  common  law,  by  which  a  riot 
is  defincxi  to  be  ^'  a  tumultuous  disturbance  of  the  peace  by  three  persons  or 
more  assembling  together  of  their  own  authority,  with  an  intent  mutually  to 
assist  one  another  against  any  who  shall  oppose  them  in  the  execution 
of  some  enterprise  of  a  private  nature,  and  afterwards  actually  executing 
the  same  in  a  violent  and  turbulent  manner,  to  the  terror  of  the  people, 
*60^1  *^^^^^^^  ^^  ^^^  intended  were  of  itself  lawful  or  unlawful."(a)  A 
-'  riot  must  be  attended  with  circiimstances  of  terror  to  the  people.  No 
one  appears  here  to  have  been  alarmed  but  the  old  man,  but  if  you  find  that 
suoh  force  was  used  by  the  prisoners  as  to  terrify  the  old  man,  I  think  that  in 
point  of  law  there  was  a  riot,  and  the  question  for  you  to  consider  on  that 
part  of  the  case  is,  whether  this  assembly  was  attended  with  circumstances 
of  alarm  and  terror  to  any  of  her  majesty's  subjects,  for  if  it  was,  I  think  that 
it  amounts  to  a  riot.  I  think,  also,  that  on  this  statute  a  felonious  demolition 
of  a  house  can  only  be  where  a  number  of  persons  begin  to  demolish  or 
actually  demolish  the  house  from  some  wrong  motive  or  other.  If  therefore 
you  believe  that  there  was  a  riot,  and  that  these  persons  to  spite  the  old  man 
did  that  which  the  witnesses  have  stated  them  to  have  done,  it  is  a  felonious 
demolinon  of  the  house  within  the  meaning  of  this  act  of  parliament.  But 
even  if  there  was  a  riot,  if  you  believe  that  the  prisoners  really  thought  that 
it  was  young  Phillip's  house,  and  that  thev  did  all  this  bond  fide  in  the  asser- 
tion of  a  supposed  right,  that  will  take  the  case  out  of  the  operation  of  the 
statute,  and  the  demolition  of  the  house  would  not  be  felonious,  and  you 
ought  to  acquit  the  prisoners. 

The  jury  found  all  the  prisoners  gui]ty.(i) 

Patteson,  J. — ^I  shall  reserve  the  case  for  the  opinion  of  the  judges. 
^fiOfil  '"  ^^^  ensuing  term  the  case  was  considered  by  the  ^judges,  who 
•I  held  the  conviction  right,  their  lordships  being  of  opinion  that  the 
house  was  ^'  demolished"  within  the  meaning  of  the  ^t.  7  ft  8  Geo.  4,  c. 
29,  s.  8,  and  that  in  a  case  of  riot,  it  was  a  sufficient  terror  and  alarm  if  any 
of  the  queen's  subjects  being  there  was  terrified. 

(ff)  1  Cnrw.  Hawk.  bk.  1,  eh.  29,  p.  513. 

(6)  See  the  cases  of  JUgma  v.  Harris^  post,  p.  661 ;  and  Regmm  v.  Simpmmf  post,  p.  666 
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MONMOUTH  ASSIZES. 
{Cknl  Side.) 

BEFO&E  MB.   JUSTICE  C&E8SWELL. 


MAUND  V.  The  Company  of  Proprietors  of  the  MONMOUTHSHIRE 

Canal  Company. 

Where  a  defendant  is  entitled  to  plead  not  guilty  "  by  statnte,"  he  may  under  that  plea 
go  into  any  defence  that  could  be  specially  pleaded,  whether  such  defence  be  founded 
entirely  on  the  statute,  or  partly  on  the  statute  and  partly  not,  or  be  a  defence  wholly 
independent  of  the  statute. 

Trespass  will  lie  against  a  corporation  aggregate  for  an  act  done  by  their  agent  within 
the  scope  of  his  authority,  and  in  such  an  action  it  is  not  necessary  to  show  th« 
appointment  or  authority  of  the  agent  under  the  seal  of  the  corporation. 

Trespass. — The  first  count  of  the  declaration  stated,  that  the  defendants 
broke,  damaged,  and  spoiled  divers  chains  with  which  certain  baizes  or 
boats  were  moored,  and  seized  the  boats  or  barges,  and  broke  the  helm  or 
rudder  of  one  of  the  barges  or  boats,  and  converted  the  same  to  their  own 
use.  Second  count,  that  the  defendants  *^  took  certain  goods  and  chatteb 
of  the  plaintiff,"  and  converted  them  to  their  own  use.  Pleas — first,  to  the 
whole  declaration,  not  guilty  '^  by  statute ;"  and  second,  to  the  first  count,  a 
plea  of  payment  into  court  of  10/.,  and  that  the  plaintiff  had  sustained  no 
^eater  damage.  Replication  to  the  second  plea,  an  acceptance  of  the  10/* 
m  full  satisfaction  of  the  causes  of  action  in  the  first  count. 

It  appeared  that  on  the  26th  of  August,  1841,  seven  boat  loads  of  coals, 
together  with  the  boats  containing  them,  *were  distrained  as  they  lay  r^gryj 
in  the  Monmouthshire  Canal  for  a  sum  of  82/.  135.  Id.,  the  amount  *- 
of  tolls  due  to  the  defendants  from  a  person  named  Davis,  and  it  was  proved 
that  on  the  5th  of  September  the  seven  boat  loads  of  coal  were  sold  by  the 
direction  of  Mrr  Cooke,  the  chief  clerk  of  the  company,  and  that  on  the  6th 
the  barges  were  returned  empty  to  the  plaintiff. 

Talfourdj  Seijt.,  for  the  defendants,  submitted  that  a  corporation  aggre* 
gate  could  not  be  sued  in  trespass  for  an  act  done  by  their  agent,  unless  an 
authority  to  the  agent  under  the  seal  of  the  corporation  were  given  in  evi- 
dence ;  and  that  at  all  events  it  was  necessary  to  show  that  the  agent  was 
appointed  by  some  instrument  under  seal. 

Crrsswell,  J. — I  will  give  you  leave  to  move  to  enter  a  verdict  for 
the  defendants  on  this  point  if  the  court  above  should  think  it  well  founded. 

Talfourdj  Sent. — I  propose  to  show  that  the  coals  were  not  the  property 
of  the  plaintiff,  but  belonged  to  a  person  named  Davis,  and  that  they  were 
distrained  for  tolls  due  to  the  company  from  Mr.  Davis,  under  the  100th 
section  of  the  Monmouthshire  Canal  Company's  act,  32  Geo.  3,  c.  102, 
which  empowers  the  persons  who  are  authorized  to  receive  the  tolls  to  dis- 
train any  boat,  vessel,  or  goods  for  arrears  of  toll  due  from  the  owner  of  such 
boat,  vessel,  or  goods. 

LudhWj  Serjt.,  for  the  plaintiff. — ^There  is  no  plea  that  the  plaintiff  was 
not  possessed. 

Talfourdj  Seijt. — By  the  147th  sect,  of  the  Monmouthshire  Canal  Com- 
pany's act  it  is  enacted,  ^'  that  if  any  action,  suit,  or  information  shall  be 
Drought  or  commenced  against  any  person  or  persons  for  any  thing  done  or 
to  be  *doue  in  pursuance  of  this  act,"  ^Mhe  defendant  or  defendants  r«gQO 
in  such  action  or  suit  shall  and  may  plead  the  general  issue,  and  ^ 
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gire  this  act  and  the  special  matter  in  evidence  at  any  trial  to  be  had  there- 
upon, and  that  the  same  was  done  in  pursuance  and  by  the  authority  of  this 
act," 

Ludlow  J  Serjt. — The  question  whether  these  were  the  plaintiff's  coals  or 
not  can  have  no  relation  to  any  act  of  parliament ;  and  if  it  was  to  be  denipd 
that  these  were  the  plaintiff's  coals,  the  defendants  should  have  pleaded  that 
the  plaintiff  was  not  |X)ssessed  of  the  coals. 

C&EsswELL,  J.,  (having  conferred  with  Patteson,  J.) — My  brother  Pat* 
TESON  informs  me  that  fourteen  of  the  judges  had  a  meeting  to  settle  the 
question  as  to  what  could  be  given  in  evidence  under  the  plea  of  not  guilty 
*'  by  statute ;"  and  he  tells  me  that  the  majority  of  the  judges  were  of  opinion 
that  every  defence  that  could  be  specially  pleaded,  whether  founded  entirely 
on  the  statute  or  partly  on  tlie  statute  and  partly  not,  or  if  it  was  a  defence 
wholly  independent  of  the  statute,  (as  here,  that  the  property  in  question 
was  not  the  property  or  in  the  possession  of  the  plaintiff,)  may  be  given  in 
evidence  under  the  plea  of  not  guilty  ''  by  statute."  I  shall,  therefore, 
receive  the  evidence. 

The  evidence  was  given.  ^___  Verdict  for  the  plaintiff. 

In  the  ensuing  term,  Talfourdy  Seijt.,  applied  to  the  Court  of  Common 

Pleas,  in  pursuance  of  the  leave  given  at  the  trial,  and  obtained  a  rule  to 

•fiOQI   ^^^  cause  why  the  •verdict  should  not  be  entered  for  the  defendant, 

-I   which  rule  was  after  argument  discharged,  the  court  being  of  opinion 

that  an  action  of  trespass  was  maintainable  against  a  corporation  aggregate 

for  the  act  of  their  agent,  without  showing  any  appointment  or  authority  of 

such  agent  under  the  seal  of  the  corporation.(a) 

(a)  As  to  actions  of  trover  against  corporations  af?gregate,  see  the  case  of  Tarhortmgh 
T.  The  hank  of  England,  16  East,  6 ;  and  as  to  the  indictments  against  corporations,  see 
the  case  of  Beg,  y.  The  Birmingham  and  GUmcttier  Bailway  Co^  S  0.  4c  D.  286,  and  0  C.  & 
P.  469,  (38  E.  C.  L.  R.  187.) 


REGINA  V.  BRETTEL. 

Where  a  person  stole  two  pigs  belonging  to  the  same  person  at  the  same  time,  and  after 
being  convicted  and  punished  for  stealing  one  of  the  pigs,  was  again  indicted  at  a 
subsequent  assize  for  stealing  the  other: — Held,  that  this  might  legally  be  done,  but 
aettible,  that  in  such  a  case  the  second  prosecution  ought  not  to  be  proceeded  with. 

Larceny. — The  prisoner  was  indicted  for  stealing  a  pig,  the  property  of 
Thomas  Barrett. 

When  the  prisoner  was  called  upon  to  plead,  Greaves,  who  was  hb 
counsel,  stated  that  the  prisoner  had  been  trieid  and  convicted,  and  was  now 
sufiering  the  punishment,  for  stealing  another  pig  of  the  prosecutor,  which  was 
stolen  at  the  same  time  as  the  pig  which  was  the  subject  of  the  present 
charge ;  and  he  suggested,  that  although  perhaps  a  plea  of  autrefois  acquit 
could  not  succeed,  yet  that  this  case  bore  considerable  resemblance  to  that 

•6101   ^^^^  ^' *f^^^'j  R«  &  R«  C.  C.  388,  (Brit.  C.  C.  vol.  l,Xfl)  •where 
^   the  death  of  two  persons  had  been  caused  by  the  same  act ;  and  the 

(a)  In  that  case  the  prisoner  had  been  convicted  of  manslaughter,  in  killing  Maiy 
Cormack,  and  had  received  the  benefit  of  clergy  for  that  offence.  He  was  aHerwards 
tried  and  convicted  of  man.^laughier,  in  killing  Mary  Ann  Condon,  the  same  act  having 
caused  the  death  of  both.  Eleven  of  the  judges  held  that  **the  former  allowance  of  clergy 
protected  him  from  any  punishment  on  the  second  verdicL**  It  appears  from  the 
ahort-hand  writer's  report  of  the  trials  (O.  B.  Bess.  Pa.  1816,  p.  156,  229,)  that 
the  prisoner  gave  a  woman  named  Condon  something,  which  he  called  composition 
coal,  and  that  when  she  put  it  on  the  fire  it  caused  an  explosion,  by  which  the  VK^ 
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prisoner  haTing  been  tried  and  punished  fbrmanslau^ter  in  the  one  case,  for 
jolline  the  one,  no  judgment  was  given  against  him  on  a  second  eonvictioa 
for  killing  the  other. 

Cresswixl,  J. — It  was  impossible,  there,  that  the  killing  of  one  could 
be  an  offence  identical  with  the  killing  of  the  other. 

Greaves, — That  is,  therefore,  a  stronger  case  than  the  present ;  but  I  have 
no  objection  to  the  prisoner's  pleading  not  guilty,  and  leaving  his  case  in 
the  hands  of  the  court. 

The  prisoner  pleaded  not  guilty. 

It  was  opened  by  j9.  Woody  for  the  prosecution,  that  the  pig  which  was 
the  subject  of  the  present  indictment  was  stolen  from  the  prosecutor  at  the 
same  time  as  the  pig  for  the  stealing  of  which  the  prisoner  had  been  before 
convicted,  but  that  the  former  had  not  been  found  till  afler  the  prisoner  had 
been  convicted  of  stealing  the  other  pig. 

Greaves. — I  admit  that  I  could  not  sustain  a  plea  of  autrefois  acquit,  as 
it  is  laid  down  by  Lord  Hale,  2  H.  P.  C.  246,  that  ^^  it  hath  happened  that 
a  man  acquitted  for  stealing  the  horse  hath  yet  been  arraigned  and  convict 
for  stealing  the  saddle,  though  both  were  done  at  the  same  time."  Still  I 
submit  that  it  is  a  case  for  the  consideration  of  the  court. 

Cresswell,  J. — I  remember  a  case  before  Baron  Wood,  •where  r#gj| 
a  prisoner  was  tried  and  acquitted  of  uttering  one  forged  note,  '* 
and  afterwards  indicted  for  uttering  another  note,  which  he  had  uttered  at 
the  same  time  as  the  former  one ;  and  Baron  Wood  held  that  it  might  be 
done ;  but  here  the  prisoner  is  convicted  and  is  suffering  the  punishment  for 
stealing  one  pi^,  and  therefore  I  think  that  it  would  be  as  well  not  to  pro- 
ceed with  this  mdictment. 

No  evidence  was  offered.  Verdict — ^Not  guilty. 

children  Mary  Cormack  and  Mary  Ann  Condon,  vere  so  much  burnt  that  they  died,  bot 
Mary  Ann  Condon  did  not  die  tiU  after  the  trial  of  the  prisoner  f«>r  the  manslaughter  of 
Mary  Cormack.  This  case  seem^  to  have  been  decided  on  the  grounds  that  a  partj 
havin{(  had  the  benefit  of  clergy  was  thereby  discharged  forever  of  that,  and  all  other 
felonies  before  committed  by  him  that  were  within  the  benefit  of  clergy;  but  the  lawoa 
this  subject  is  now  entirely  altered  by  the  abolition  of  the  benefit  of  clergy  by  the  staL 
7  &  8  Geo.  4,  c.  28,  s.  6. 


REGINA  V.  CHARLES  JONES. 

The  prisoner,  who  was  not  otherwise  in  the  prosecutor's  service,  was  employed  by  the 

prosecutor  to  drive  six  pi?s  from  C.  to  U.    On  the  way  he  left  one  at  Mr.  M.'s,  stating 

•  that  it  was  tired,  and  he  told  the  prosecutoi  that  he  had  dune  so.    The  prosecutor  told  the 

prisoner  to  go  and  ask  Mr.  M.  to  keep  the  pi?  for  him.    The  prisoner  went  to  Mr.  M.'a, 

and  sold  the  pig  to  Mr.  M.:— ffej//,  no  larceny. 

If  a  person  is  allowed  to  have  po9$t$tion  of  a  chattel,  and  he  converts  it  to  his  own  use, 
it  is  not  larceny,  unless  he  had  an  intention  of  stealing  it,  when  he  obtained  the  pos- 
session  of  it,  but  if  he  has  merely  the  riuWyof  a  chattel,  he  issruiltyof  a  larceny  if  he 
disposes  of  it,  although  he  did  not  intend  to  do  so  at  the  time  when  he  received  it  into 
his  custody. 

Larckny. — The  prisoner  was  indicted  for  stealing  a  pig,  the  property  of 
Robert  Baker. 

It  appeared  that  on  Saturday,  the  18th  of  December,  1841,  the  prose* 
cutor  had  employed  the  prisoner  to  drive  six  pigs  from  Cardiff*  to  Usk  fair, 
which  was  on  the  20th  of  that  month,  for  which  he  paid  the  prisoner  six 
shillings.  The  prisoner  had  never  before  been  in  the  employ  of  the  prose* 
cutor,  and  had  no  authority  to  sell  any  of  the  pigs.  It  appeared  that  oa 
Sunday,  the  19th  of  December,  the  pri^ner  left  one  of  the  pis:s  at  Mr, 
Matthews'Si  of  Coedkemew,  to  be  kept  till  the  next  night,  saving  that  it  was 
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too  tired  to  walk.    On  MoDday,  the  30tb,  the  prisoner  told  the  prosecutor 

*fi  1 21  ^^  ^^^  ^^  ^^  ^^^  ^^^  ^^  P^S  ^  ^^'  ^^^^^^'^  because  it  *  was  tired ; 
J  and  the  prosecutor  then  desired  the  prisoner  to  call  at  Mr.  Matthews's, 
and  ask  him  to  keep  the  pig  for  him  till  the  following  Saturday,  and  he 
would  pay  him  for  the  keep.  On  Tuesday,  the  21st,  the  prisoner  called  at 
Mr.  Matthews's,  and  sold  the  pig  to  Mr.  Matthews  for  a  guinea ;  and  on 
Thursday,  the  2i3d,  he  told  the  prosecutor  thai  he  had  seen  the  pig  at  Mr. 
Matthe  ws's,  and  that  Mr.  Matthews  would  keep  it  till  the  following  Saturday. 

Cresswell,  J. — Is  this  a  larceny  ? 

Greaves  J  for  the  prosecution. — ^llie  difficulty  is,  that  the  prisoner  did  not 
sell  the  pig  at  the  time  he  left  it,  but  left  it  because  it  was  tired,  and  sold  it 
when  it  was  no  longer  in  his  possession. 

Cresswell,  J. — fhere  is  no  evidence  that  the  prisoner  had  any  intention 
to  steal  the  pis  when  he  received  the  six  pigs  to  drive. 

Greaves. — I  submit  that  this  is  not  necessary,  as  the  prisoner  had  merely 
the  custody  of  the  pigs,  and  that  if  he  had  sold  one  of  the  pigs  on  the  road 
it  would  have  been  larceny.  In  the  case  of  Rex  v.  JM^JVam^e,  M.  C.  C. 
368,  (Brit  C.  C.  vol.  2,)  it  was  held,  that  if  a  man  who  is  hired  to  drive 
cattle  sell  them  it  is  a  larceny,  although  it  be  found  by  the  juiy  that  he  did 
not  intend  to  steal  the  cattle  at  the  time  he  took  them  into  his  charge,  because 
he  has  only  the  custody  of  the  cattle,  and  not  the  right  of  possession.  So 
in  the  case  of  Begina  v.  Haroey,  9  C.  &  P.  353,  (38  £.  C.  L.  R.  150,) 
where  the  owner  of  goods  employed  a  person  not  in  his  service  to  take  them 
to  a  particular  place,  show  them  to  a  customer,  and  bring  them  back,  but 
did  not  authorize  him  to  sell  them  or  leave  them  with  the  customer,  and  he, 
instead  of  taking'the  goods  to  the  place  specified  sold  them  for  his  own  ad- 

*61^1  ^^^^ '  ^^  ^^^  ^^^^  ^^^  ^^^  ^^  *^  larceny,  as  he  had  the  custody, 
-I  and  not  the  possession  of  the  goods. 
Cresswell,  J. — The  judges  appear  to  have  acted  lately  on  a  veiy  nice 
distinction.  If  a  man  is  allowed  to  have  the  possession  of  a  chattel  and  he 
converts  it  to  his  own  use,  it  is^  not  larceny,  unless  he  had  an  intention  of 
stealing  it  when  he  obtained  the  possession  of  it ;  but  if  he  has  merely  the 
custody  of  a  chattel,  he  is  guilty  of  a  larceny  if  he  disposes  of  it,  although  he 
did  not  intend  to  do  so  at  the  time  when  he  received  it  into  his  custody. 
Here,  it  appears,  that  the  prisoner  left  the  pig  on  Sunday,  the  19th,  and  if 
nothing  more  had  appeared,  I  should  have  held  that  Matthews  kept  it 
merely  for  the  prisoner ;  but  on  Monday,  the  20th,  he  told  the  prosecutor 
that  he  had  left  it  there,  and  the  prosecutor  told  him  to  ask  Matthews  to 
allow  the  pig  to  remain  there  till  the  Saturday.  The  prosecutor  thus  con- 
sented to  Matthews  being  the  keeper  of  the  pig  for  him,  and  therefore  his 
custody  became  the  custody  of  the  prosecutor,  and  then  the  prisoner  goes 
and  sells  the  pig  to  Matthews.(a)  I  think  that  the  prisoner  must  be 
acquitted.  Verdict — Not  guilty. 

(a)  See  the  cases  of  Re/fina  v.  Goode^  ante,  p.  683 ;  Megma  t.  Beamanf  ante,  p.  696 ;  and 
M^ina  T.  Evatu,  post,  p.  63S. 


•614]  •REGINA  v.  THOMAS  JONES. 

In  a  case  of  bigamy,  it  appeared  that  the  prisoner's  first  wife  had  left  him  sixteen  yearsi 
and  it  was  proved  by  the  second  wife  that  she  had  known  him  for  nine  years  living  at 
a  sinc^lf  man,  and  that  she  had  never  heard  of  the  first  wife,  who  it  appeared  had  been 
living  5eventeen  miles  from  where  the  prisoner  resided : — Held,  that  on  this  evidence 
the  prisoner  ought  to  be  acquitted  on  the  proviso  contained  in  the  SSd  sect  of  ttie  stat. 
9  Geo.  4,  c  81. 
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Bigamy. — The  priaoner  was  indicted  for  marrying  Sarah  Adams,  his 
former  wife,  Ann  Jones,  being  alive. 

It  was  proved  that  the  first  marriage  was  in  the  year  1812,  and  the 
second  in  the  year  1841. 

It  appeared  that  the  prisoner  had  lived  for  about  twelve  y^an  with  his 
first  wife,  and  that  she  left  him  ^xteen  or  seventeen  years  before  the  second 
marriage ;  and  it  was  proved  by  the  second  wife  that  she  had  known  the 
prisoner  for  about  ten  years,  livmg  in  service  as  a  single  man,  and  that  she 
never  knew  or  heard  that  he  had  a  former  wife.  It  appeared  that  the  first 
wife,  after  leaving  the  prisoner,  went  and  lived  at  Abergavenny,  which  was 
seventeen  or  eiditeen  miles  from  the  place  at  which  the  prisoner  lived. 

Cresswell,  J. — ^I  think  that  the  prisoner  must  be  acquitted.  By  the 
22d  section  of  the  stat.  9  Geo.  4,  c.  31,  it  is  provided  that  nothing  in  that 
act  contained,  as  to  the  offence  of  bigamy,  shall  extend  '^  to  any  person 
marrying  a  second  time  whose  husband  or  \nfe  shall  have  been  continually 
absent  from  such  person  for  the  space  of  seven  years  then  last  past,  and 
shall  not  have  been  known  by  such  person  to  be  living  within  that  time.'' 
Here,  it  appears,  that  the  prisoner's  wife  has  been  absent  sixteen  or  seven- 
teen years,  and  Uving  seventeen  or  eighteen  miles  from  the  prisoner,  which 
is  much  further  than  a  person  in  his  situation  would  go,  and  the  second 
wife  has  proved  that  she  never  knew  or  heard  of  a  former  wife.  There  is 
no  proof  that  the  prisoner  knew  that  his  first  wife  was  living,  and  in  the 
absence  of  that  proof,  I  think  he  comes  within  the  proviso. 

Verdict — ^Not  guilty. 


•GLOUCESTER  ASSIZES.  [•616 

{Gml  SUk.) 

BEFORE  MR.   JUSTICE  PATTESON. 


DOE,  on  the  Demise  of  MORSE,  v.  WILLIAMS. 

A  person  who  made  a  distress  received  a  paper  from  the  person  by  whose  anthorityhe 
distrained,  and  made  a  copy  of  it,  which  he  gave  to  the  person  distrained  on.  The 
original  was  lost: — Held,  that  parol  evidence  might  be  given  of  its  contents,  withottt 
producing  or  accounting  fur  the  copy  given  to  the  party  distrained  on. 

A  mcither  and  son  were  in  possession  of  a  honse,  for  which  honse  a  declaration  in  ejeeW 
ment  was  served  on  the  son,  who  let  judgment  go  by  default,  and  also  on  the  mother 
who  defended: — Heldf  that  on  the  trial  of  the  ejectment  against  the  mother,  an  exa^ 
mined  copy  of  a  judgment,  recovered  against  the  son  by  the  lessor  of  the  plaintiff  for 
use  and  occupation  of  the  house,  was  not  receivable  in  evidence. 

Ejectment  to-recover  a  house  and  premises  situate  at  Alvington. 

On  the  part  of  the  plaintiff,  a  conveyance,  dated  in  the  year  1819,  from 
John  Williams,  the  late  husband  of  the  defendant,  was  put  in,  which  recited 
that  a  term  of  1500  years  had  been  granted  to  Thomas  Morse  by  way  of 
mortgage,  and  that  in  consideration  of  170/.,  the  mortgage-money,  and  301. 
interest  due,  John  Williams  granted  tfie  premises  in  fee  to  Thomas  Morse. 
It  appeared  that  John  Williams  and  his  wife  (the  defendant)  and  WaKer 
Williams,  their  son,  all  resided  in  the  house  till  the  death  of  John  Williams, 
in  1837 ;  and  that  the  defendant  and  Walter  Williams  had  continued  to 
reside  there  ever  since.  It  was  proved  that,  in  the  year  1836,  a  person  who 
was  called  as  a  witness,  had  received  a  paper  from  John  Morse,  the  lessor 
(rf*  the  plaintiff,  who  was  the  heir  and  devisee  of  Thomas  Morse,  (who 
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then  dead,)  and  that  the  witness  had  made  a  copy  of  the  paper,  which  copy 
he  delivered  to  Walter  Williams  and  at  the  same  time  seized  some  casks  of 
cider  which  were  on  the  premises  now  sou^t  to  be  recovered.  It  was 
proved,  that  search  had  been  made  for  the  paper  delivered  by  John  Morse 
to  the  witness,  and  that  it  could  not  be  found. 

Greavesj  for  the  plaintiff,  proposed  to  give  parol  evidence  of  its  con- 
tents. 

*6161       ^LudtoWj  Serjt. — I  submit  that  that  cannot  be  done,  and  that  the 
-I   copy  delivered  bv  the  witness  to  Walter  Williams  must  be  accounted 
for  before  any  parol  evidence  can  be  given. 

Greaves, — ^If  secondary  evidence  of  the  contents  of  a  document  be  admis- 
sible at  all,  parol  evidence  is  admissible.  It  was  held,  in  the  cases  of  Brown 
V.  Woodman,  6  C.  &  P.  206,  (25  £.  C.  L.  R.  358,)  and  Doe  d.  Gilbert  v. 
Ross  J  7  Mee.  &  W.  102,  that  there  are  no  degrees  m  secondary  evidence. 
I  submit  that,  if  secondaiy  evidence  be  admissible  at  all,  it  may  be  given 
by  parol,  even  in  cases  where  an  attested  copy  of  the  document  is  in  ex* 
istence. 

Patteson,  J. — I  think  that  the  evidence  is  receivable.(a) 

The  evidence  was  given,  and  it  appeared  that  the  paper  was  an  author!^ 
ngned  by  the  lessor  of  the  plaintiff  to  distrain  on  the  goods  of  Walter  Wil- 
liams, for  13/.  for  rent  of  the  premises  in  question. 

It  appeared  that  a  declaration  in  ejectment  for  these  premises  had  been 
served  on  Walter  Williams  at  the  same  time  that  the  declaration  in  the 
present  ejectment  had  been  served  on  the  defendant ;  and  that  he  had  let 
judp^iilent  go  by  default. 

Greaves  J  for  the  plaintiff,  proposed  to  put  in  an  examined  copy  of  a  judg- 
ment recovered  by  the  lessor  of  the  plaintiff  against  Walter  Williams,  for 
use  and  occupation  of  these  premises. 

LudloWj  Serjt. — As  Walter  Williams  is  no  part^  to  this  action,  I  submit 
that  a  judgment  against  him  is  not  receivable  in  evidence  against  the  present 
defendant. 

•6171    ^P-^TTESON,  J. — I  think  it  is  not  receivable. 
-I   The  evidence  was  rejected. 

Verdict  for  the  plaintiff. 

(a)  At  the  end  of  the  case  the  learned  jadge  gave  Ludlow,  Berjt^  leave  to  enter  a  noii* 
tait  on  this  point,  bat  no  motion  was  made. 


REGINA  V.   GEORGE  PURCHASE. 

An  indictment  for  embezzlement,  which  charges  in  one  count  that  within  six  calendar 
months  the  prisoner  received  three  sums,  laying  a  day  to  the  receipt  of  each,  and  that 
"on  the  several  days  aforesaid,"  the  prisoner  embezzled  these  sums,  is  bad,  because  it 
does  not  show  that  the  sums  were  embezxted  mihin  six  months  from  each  other;  and 
this  objection  ought  to  be  taken  on  demurrer. 

Whether  three  actsof  embeazlement  can  be  charged  in  one  count  in  an  indictment,  giMrt; 
but  the  correct  course  ^  •  jo  pat  each  charge  of  embezzlement  into  a  separate  count. 

Where  a  prisoner  in  a  c&  .e  of  felony  has  in  the  absence  of  his  counsel  pleaded  to  an 
indictment  which  is  objectionable  on  demurrer,  the  judge  will,  on  the  application  of 
the  prisoner's  counsel,  allow  the  prisoner  to  demur  before  the  evidence  is  gone  into. 

In  a  case  of  embezzlement,  if  the  prisoner  demurs  to  the  indictment,  and  the  demurrer 
be  decided  against  him,  he  may  still  plead  over  to  the  felony  and  lake  his  trial. 

Embezzlement. — The  indictment  stated  that  the  prisoner,  on  the  16th 
day  of  November,  1841,  at,  &c.,  was  servant  of  Henry  Hodges,  and  did 
then  and  there,  by  virtue  of  his  employment,  receive  the  sum  of  21.  Is.  6d.p 
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on  account  of  fais  master,  and  that  the  said  G.  P.  afterwards,  and  within  the 
space  of  six  calendar  months,  to  wit,  on  the  16di  day  of  November,  in  the 
year  aforesaid,  did  receive  the  further  sum  of  2/.  Sf.,  on  account  of  his  mas- 
ter ;  and  that  the  said  G.  P.  afterwards,  and  within  the  space  of  six  calendar 
months  from  the  dav  first  aforesaid,  to  wit,  on  the  17th  day  of  November, 
in  the  year  aforesaid,  did  receive  the  further  sum  of  2/.  1^.,  on  account  of 
his  master ;  and  that  the  said  G.  P.  ^^  on  the  several  days  aforesaid^  in  the 
year  aforesaid,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the 
said  several  sums  of  money,  respectively  received  by  him  on  each  of  diose 
days  as  aforesaid,  feloniously  did  embezzle."  And  so  the  jurors  do  say  that 
the  said  G.  P.  in  manner  and  form  aforesaid  feloniously  did  steal  the  said 
several  sums  of  money,  against  the  form  of  the  statute^  &ic. 

*The  prisoner  had  pleaded  to  this  indictment  \^^\9K 

GreaveSj  for  the  prisoner,  stated  that  he  had  not  seen  the  indict-   ^ 
ment  before  the  prisoner  had  pleaded  to  it,  and  he  proposed  to  take  objec- 
tions to  it  before  the  evidence  was  gone  into. 

Pattcson,  J. — I  think  that  you  ought  to  demur  or  move  in  arrest  of 

i'udgment  as  to  any  defects  on  the  £ice  of  the  record.  Objections  of  that 
ind  cannot  properly  be  considered  on  a  case  reserved  for  the  opinion  of  the 
judges,  as  some  of  them  may  be  afterwards  called  upon  to  decide  the  ques- 
tion upon  a  writ  of  error. 

Greaves. — Cases  have  on  some  occasions  been  reserved,  where  the  objec- 
tion has  appeared  on  the  face  of  the  record — of  which  die  case  of  Rex  y. 
Birckenoughj  M.  C.  C.  447,  (Brit.  C.  C.  vol.  2,Xa)  is  an  instance ;  J^ut  in 
other  cases  the  judges  would  not,  upon  a  case  reserved,  go  into  objecdons 
that  were  on  the  iace  of  the  record.(6)  It  is  not  easy  to  discover  how  cases 
first  came  to  be  reserved  for  the  opinion  of  the  judges ;  but  the  earliest 
reserved  cases  which  are  reported  seem  to  have  been  so  reserved  by  con- 
sent of  both  sides,  and  some  of  the  earliest  are  cases  on  special  verdicts, 
which  were  aigued  before  all  the  judges  by  consent 

Patteson,  J. — Although  the  juages  are  consulted,  the  judgment  b  merely 
that  of  the  single  judge  who  tried  the  prisoner.(c) 

Greaves. — Some  doubt  may  perhaps  exist  as  to  whether  *the  pri-   r«giQ 
soner  could  plead  over  to  the  felony  in  this  case,  if  the  demurrer  be  ^ 
decided  agamst  him. 

Patteson,  J. — ^I  think  that  there  is  no  doubt  that  the  prisoner  may  plead 
over  to  the  felony,  if  the  demurrer  be  decided  against  him. 

Greaves, — Will  your  lordship  allow  me  on  the  part  of  the  prisoner,  to  de- 
mur now  ? 

Patteson,  J. — ^I  have  conferred  with  my  brother  Cresswell,  and  we 
think  that  you  ought  to  take  the  objection  by  demurrer. 

GreaveSy  for  the  prisoner. — ^I  shall  demur ;  and  I  submit  that  on  demurrer 
this  indictment  is  bad, — ^first,  because  it  charges  three  offences  in  one  count 
It  is  clear,  that,  at  common  law,  that  would  be  a  fktel  objection ;  and  the 
Stat.  7  &  8  Geo.  4,  c.  29,  s.  48,  only  authorizes  the  insertion  of  three  of- 
fences in  the  same  indidmentj  and  that  must  be  in  the  ordinary  course  b^ 
inserting  three  counts.  Secondly,  I  submit  that  it  does  not  appear  by  this 
indictment  that  the  three  offences  were  committed  within   six   calendar 

(a)  There  the  prisoner  had  pleaded  in  bar  of  an  indictment  which  chared  him  with  a 
felony,  as  accessory  before  the  fact,  that  he  had  been  acquitted  on  an  indictment  which 
charged  him  as  an  aider  and  abettor  in  the  felony,  and  the  judges  held  that  this  was  not 
a  S^od  plea  in  bar  to  the  second  indictment. 

{b)  See  the  case  otHeg.  v.  Overton^  post,  p.  666. 

(c)  See  the  ease  of  Jl»  v.  Perry,  7C.  dc  r.  8S6. 
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ttooths ;  for,  ihboa^  it  is  aDeged  the  money  vas  recekfed  widun  ax  caki^ 
dar  months,  there  is  no  all^ation  that  it  was  embezzled  within  six  calendar 
months ;  and  the  aU^don,  that  the  money  was  embezzled  *^  on  the  several 
days  aforesaid,"  would  be  proved  by  showing  an  embezzlement  at  any  time: 
in  declarations  in  limited  jurisdictions,  wherever  time  and  place  are  alleged, 
there  is  an  allegation  ^'  within  the  juiisdictum  aforesaid ;"  and  so  here  it 
ou^t  to  have  been  expressly  alleeed  that  the  embezzkmeai  was  within  six 
calendar  months.  Thirdly,  the  indictment  charges  a  joini  stealing  on  three 
several  and  different  days. 

Jl.  M.  Skinner  J  for  the  prosecution. — ^I  submit  that  the  indictment  is  suflB- 

*6201  ^^^^^  '^  ^  ^^  ^^  ^^^^^  ^^  larceny,  *where  the  taking  of  several 
-■  chattels  is  included  in  the  same  count  of  the  indictment 
Greaves. — In  larcenv  you  can-  only  charge  in  one  count  the  taking  of 
goods  which  are  all  stolen  at  the  same  time.  The  legislature  must  be  taken 
to  have  used  the  word  '^  indictment"  in  its  correct  legal  signification,  and 
would  have  used  the  word  '*  count"  if  they  had  intended  mree  charges  to 
have  been  inserted  in  the  same  count. 

Patteson,  J. — It  is  clear  that  this  indictment  is  bad  at  common  law ;  for 
although  you  might  charge  twenty  felonies  in  the  same  indictment,  and  tibere 
would  be  no  ground  of  demurrer  on  account  of  such  joinder,  yet  a  practice 
has  prevailed,  where  there  is  more  than  one  felony  charged  in  an  indictment, 
to  make  the  prosecutor  elect  on  which  he  will  procera.  This  mdictment 
would  be  bad,  not  on  the  ground  that  three  separate  felonies  are  included  in 
one  count,  but  on  the  ground  that  the  words  '*  against  the  fonn  of  the  sta- 
tute" cannot  be  applied  to  one  charge  any  more  than  to  another.  I  was  of 
that  opinion  in  the  case  of  Begina  v.  Jeyes,  tried  before  me  at  Warwick. 
Then  if  the  indictment  is  bad  at  common  law,  the  question  is,  whether  it  is 
good  under  the  stat.  7  &  8  Geo.  4,  c.  29.  In  the  case  of  R^ma  v.  Jeyes 
mere  was  no  allegation  that  the  subsequent  offences  were  committed  within 
six  calendar  months  of  the  first  offence,  and  I  held  that  it  was  necessary  to 
allege  that  all  the  three  offences  were  committed  within  six  calendar  months. 
The  question  then  is,  whether  that  avennent  is  contained  in  the  present  in 
dictment.  The  words  of  the  48th  sect,  of  the  stat.  7  &  8  Geo.  4,  c.  29  arp, 
that  **  it  shall  be  lawful  to  charge  in  the  indictment  and  proceed  against  the 
offender"  for  three  oflences.  It  may  be  argued  that  the  words  "  to  proceed" 
are  the  effective  words  of  the  act,  and  were  pointed  at  the  previous  practice. 
I  am  not  at  all  sure  that  it  may  have  been  intended  to  allow  three  distinct 
*fi2ll  ^^^  ^^  ^embezzlement  to  be  charged  in  one  and  the  same  count,  but 
-■  for  the  purpose  of  this  argument  I  will  assume  that  that  may  have 
been  so.  Now  here  the  words  ^^  within  six  calendar  months"  are  inserted 
in  this  indictment ;  but  if  we  look  at  the  act  of  parliament,  the  offence  is  not 
the  receipt  of  the  money  but  the  embezzlement  of  it,  and  there  must  be  some 
averment  that  the  three  acts  of  embezzlement  were  within  six  calendar 
months.  Now  in  this  indictment  these  expressions  are  pointed  only  to  the 
receipt  of  the  money ;  and  unless  the  words,  that  the  prisoner  *^  on  the  sev^ 
ral  days  aforesaid"  embezzled  the  three  sums,  confine  the  prosecutor  to 
prove  the  three  acts  of  embezzlement  within  six  calendar  months,  I  do  not 
see  how  this  indictment  can  be  sustained.     Now,  do  these  words  tie  up  the 

Erosecutor  so  that  he  could  not  succeed  unless  he  proved  that  the  three  em» 
ezzlements  were  within  six  calendar  months?    It  is  clear,  that,  if  the  mo- 
ney was  received  in  1840  and  embezzled  in  1841,  mbre  than  six  months 
afterwards,  the  prisoner  might  be  convicted  on  this  indictment.    There  is 
nodiing  to  prevent  evidence  being  given  of  the  moneys  having  been  received 
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«aily  in  1840,  and  an  embezzlement  then,  and  another  embezzlement  in  the 
month  of  January,  1841,  and  a  third  in  October  following.  I  think  there- 
fore  the  indictment  is  bad,  and  my  brother  Cresswell  agrees  with  me  in 
that  opinion.  It  is  the  safest  course  to  hare  three  separate  counts ;  becausei 
even  if  there  were  no  allegation  of  their  being  within  six  calendar  months, 
the  only  eflfect  would  be  that  the  prosecutor  would  be  put  to  his  election. 
The  prisoner  must  be  dismissed,  and  discharged  from  this  indictment. 

Demurrer  allowed. 


*{Crown  Side.)  [•622 

BEFORE  MR.   JUSTICE  CRESSWELL. 


REGINA  V.  OSBORNE. 

In  a  case  of  rape,  a  person  to  whom  the  prosecutrix  made  a  complaint  very  recentlj 
aAer  the  offence,  as  she  was  on  her  way  home,  may  be  asked  whether  nhe  named  *a 
person*'  as  having  committed  the  offence,  but  not  whoH  name  she  mentioned. 

Rape. — The  prisoner  was  indicted  for  ravishing  Eliza  Juggins. 

From  the  evidence  of  the  prosecutrix  it  appeared  that  very  soon  after  the 
commission  of  the  offence,  and  as  she  was  retumine  home,  she  had  com- 
plained to  Mrs.  Partridge  ;  and  to  confirm  this  part  of  the  case  Mrs.  Partridge 
was  called,  and  Crtpps^  for  the  prosecution,  asked  her  whether  the  prosecu- 
trix made  any  complaint,  and  was  directed  to  answer  "  yes"  or  ^^  no  ;'*  and 
on  her  answering  "  yes,'^  she  was  then  asked  whether  the  prosecutrix  named 
any  particular  person. 

GreaveSy  for  the  prisoner. — If  that  question  be  guarded  by  directing  the 
witness  to  answer,  "  yes"  or  "  no,"  it  is  unobjectionable. 

Cresswell,  J.,  directed  the  witness  to  answer  "  yes"  or  "  no." 

The  witness  answered  ^'  yes ;"  and  Cripps  then  proposed  to  ask  her 
whose  name  was  mentioned  by  the  prosecutrix. 

Greaves. — I  submit  that  the  question  cannot  be  put.  The  name  is  one  of 
the  particulars  of  the  prosecutrix's  complaint,  and  the  rule  is,  that  the  Jad 
of  a  complaint  having  been  made  is  evidence,  but  not  the  particulars  of  it 
The  &ct  of  the  complaint  is  admissible,  as  showing  that  the  prosecutrix  was 
then  a  complaining  paity :  and  it  is  only  for  the  purpose  of  corroborating  her 
that  the  complaint  is  evidence  at  *all :  and  it  was  so  laid  down  by  r«gaQ 
Baron  Parke  in  the  case  of  Regina  v.  GiUUriige^  9  C.  &  P.  471,  »■ 
(38  E.  C.  L.  R.  188.)  And  in  the  case  of  Rex  v.  Wink,  6  C.  &  P.  397, 
(25  E.  C.  L.  R.  456,)  it  was  held  by  Mr.  Justice  Patteson,  that  a  person 
who  had  been  robbed  might  be  confirmed  as  to  the  fojci  of  a  complaint  by 
the  evidence  of  a  constable  to  whom  he  made  it,  but  that  the  constable  could 
not  be  asked  what  the  name  of  the  person  was  whom  the  prisoner  had  men* 
tioned.  The  name  is  not  only  a  particular,  but  tin  some  cases  (as  w^ere  the 
question  turned  on  identity)  a  most  important  particular  of  the  prosecutrix's 
statement 

Cripps,  for  the  prosecution. — I  submit  that  this  complaint  is  receivable  in 
evidence  as  part  of  the  res  gestae.  The  complaint  was  made  very  soon  after 
the  offence  was  committed,  and  as  the  prosecutrix  was  on  her  way  home. 
}f  the  complaint  had  been  made  at  the  place  at  which  the  offence  occuiA«.i 
It  would  have  been  clearly  evidence  as  part  of  the  res  gestse.(a) 

Cresswell,  J. — The  distinction  is  perhaps  rather  fine,  but  I  think  that  Ac 

(a)  8ee  Uie  cue  of  Rat  v.  FitUtr^  6  C.  dt  P.  3S6,  (S6  E.  a  L.  K.  481.) 
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case  ofAoewn  r.  KLtmairdy  6  East,  I88,(a)  is  not  applicable  to  the  present  case, 
*6241  ^^  ^^^  ^^^  statement  of  the  ^prosecutrix  does  not  form  part  of  the  res 
•I  gestae.  If  the  prosecutrix  had  been  under  sufiering,  a  surjgeon  mi^ht 
have  examined  her ;  and  this  state  of  her  feelings  might  be  evidence,  but 
what  she  said  about  another  person  would  stand  onveiy  different  ground. 
What  the  prosecutrix  said  at  the  time  of  the  committing  of  the  offence  would 
be  receivable  in  evidence  on  the  grounds  that  the  prisoner  was  present  and 
the  violence  going  on  ;  but  if  the  violence  was  over  and  the  prisoner  had 
departed,  and  the  prosecutrix  had  gone  on  runnm^  away,  ciybg  out  the 
name  of  the  person,  it  would  not  be  evidence.  I  thmk  that  the  case  of  Bex 
V.  Wink  is  a  direct  authority  on  the  point;  but  I  own  that  my  mind  is  not 
convinced  as  to  the  latter  part  of  the  case,  as  it  seems  to  me  to  be  rather  too 
refined  a  distinction  to  prevent  the  name  from  being  mentioned,  and  yet  to 
permit  it  to  be  asked  whether,  in  consequence  of  what  was  said,  the  witness 
apprehended  a  particular  person.  I  think  you  ought  not  to  go  so  &r  as  that ; 
and  that  the  question  *'  whose  name  was  mentioned,"  ought  not  to  be  asked. 
The  question  was  not  put.  Verdict — Guilty. 

(a)  In  that  case,  which  was  an  action  by  a  hasband  on  a  policy  of  insurance  on  the 
life  of  his  wife,  declarations  of  the  wife,  made  by  her  when  lying  in  bed,  apparently  ill, 
stating  the  bad  state  of  her  health  at  the  period  of  her  going  to  Manchester,  (whither  she 
went  a  few  days  before,  in  order  to  be  examined  by  a  surgeon,  and  to  get  a  certificate 
from  him  of  good  health,  preparatory  to  the  making  of  the  insurance,)  and  her  apprehen- 
sions that  she  could  not  live  ten  days  longer,  by  which  time  the  policy  would  be  reiurned, 
were  held  to  be  admissible  in  evidence  to  show  her  opinion,  who  best  knew  the  fact  of 
the  ill  state  of  her  health,  at  the  time  of  efi*ecting  the  policy,  which  was  on  a  day  interven- 
ing between  the  time  of  her  going  to  Manchester  and  the  day  on  which  snch  declarations 
were  made ;  and  particnlarly  after  the  plaintiff*  had  called  the  surgeon  as  a  witness  to 
prove  thai  she  was  in  a  good  state  of  health  when  examined  by  him  at  Manchester,  his 
judgment  being  formed  in  part  from  the  satisfactory  answers  given  by  her  to  his  inqairies. 


•625]  »REGINA  v.  MACARTHY. 

A  prisoner's  counsel  moved  to  postpone  a  trial  for  murder,  on  an  affidavit  which  stated 
that  one  of  the  witnesses  for  the  prosecution,  who  had  been  bonnd  over  to  appear  at 
the  assizes,  was  absent,  and  that  on  cross-examination  that  witness  could  give  ma- 
terial evidence  for  the  prisoner  :'—Ae2</,  that  this  was  sufficient  ground  for  postponing 
the  trial  without  showing  that  any  endeavour  had  been  made  on  the  part  of  the  prir 
soner  to  procure  the  witness's  attendance,  as  the  prisoner  might  necessarily  expect, 
from  bis  having  been  bound  over,  that  be  would  appear. 

Murder. — The  prisoner  was  indicted  for  the  wilful  murder  of  William 
Edward  Hopper. 

C.  Watson^  for  the  prisoneTi  moyed  to  postpone  the  trial)  on  an  affidavit, 
which  stated  that  a  witness  who  wasf  present  at  the  transaction,  and  who 
was  bound  over  to  appear  at  these  assizes  and  give  evidence  a^inst  the 
prisoner,  was  not  in  attendance,  and  that  it  was  material  for  the  prisoner  that 
this  witness  should  be  cross-examined  by  the  prisoner's  counsel.  The  affi- 
davit did  not  state  that  any  endeavour  had  been  made  on  the  part  of  the 
prisoner  to  procure  his  attendance. 

Greaves^  for  the  prosecution,  state<I  that  it  was  not  known  where  the  wit- 
ness was,  and  that  on  the  part  of  the  prosecution  inquiries  had  been  made 
for  him,  but  in  vain. 

Cresswexl,  J.  (having  conferred  with  Pattesox,  J.^ — ^I  at  first  inclined 

to  think  that  there  was  no  ground  for  postponing  this  trial,  as  no  one  on  the 

part  of  the  prisoner  had  done  any  thing  in  order  to  secure  the  attendance  of 

..this  witness ;  but  upon  my  qonferring.  with  my  brother  Patteson,  he  pointed 
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OKI  to  me  that  the  witness  having  been  bound  over  to  appear  here,  the  pri- 
soner mipfat  reasonably  expect  that  he  would  appear,  and  we  are  both  of 
opinion  that  it  was  therefore  not  necessary  that  the  prisoner  should  have 
endeavoured  to  procure  the  attendance  of  the  witness.  The  trial  must  there- 
fine  be  postponed.  Trial  postponed. 


HOME  CIRCUIT,  1842.  [•626 


SURREY  SPRING  ASSIZES,  1843. 

BEFORE  Ma.   BAROir  ALDEBSOIT. 


DIRKS  9.  RICHARDS. 

A.  left  a  picture,  which  was  his  property,  in  the  rooms  of  C,  who  was  an  anodoneer.  BL 
was  in  company  with  A.  when  he  went  to  C.'s  rooms  with  the  pictore.  B.  owed  C.  9L, 
and  had  advanced  A.  some  money  upon  the  picture  in  question.  When  A.  wanted 
his  picture  back  again  and  offered  to  pay  for  the  warehouse-room,  C.  said,  fhe  cost  of 
keeping  the  picture  was  St.,  but  that  he  would  not  deliver  it  up  unless  he  was  paid 
B.'s  debts  in  addition  to  that  sum: — HrM,  a  waiver  of  the  demand  for  warehouse-room, 
and  that  detinue  would  lie  by  A.  against  C.  for  the  value  of  the  picture,  without  any 
further  offer  to  pay  for  the  co&t  of  keeping  it. 

Detinue  for  a  picture.  Plea,  non  detinet,  and  that  the  plaintiff  'was  not 
possessed,  &c. 

It  appeared  that  in  the  month  of  June,  1841,  the  plaintiff,  in  company 
irith  a  friend  of  his,  (A.  B.,)  took  the  picture  to  the  defendant,  who  was  an 
auctioneer,  and  A.  B.  said  diat  the  plaintiff  wished  to  leave  it  there  for  a 
short  time,  and  it  was  left  accordingly,  with  the  consent  of  the  defendant 
In  June  the  plaintiff  wished  to  have  it  back,  and  offered  to  pay  for  the 
Mrarehouse-room,  which  the  defendant  said  was  5$.,  but  he  did  not  demand 
any  sum.  Subsequently,  on  some  dispute  arising  as  to  sending  the  picture 
home,  the  plaintiff  wrote  a  formal  request  for  it,  and  received  an  answer 
that  the  defendant  would  not  deliver  it  up  until  8/.  owmg  to  him  finom  A.  B. 
were  repaid.  There  was  evidence,  on  the  part  of  the  defendant,  that  the 
plaintiff  had  said  that  A.  B.  had  advanced  him  (the  plaintiff)  10/.  upon  the 
picture ;  and  also  that  A.  B.  had  said  at  the  auction-rooms  that  the  picture 
was  his  own. 

Alderson,  B.,  in  summing  up. — ^There  are  two  questions  in  this  case : 
first,  who  had  the  property  m  the  article,  the  plaintiff  or  his  friend ;  and 
secondly,  whether  mere  was  any  illegal  detention  of  it  by  the  defendant. 
The  evidence  as  to  the  property  being  in  the  plaintiff  does  not  appear  to  be 
much  contradicted  by  the  defendant's  witnesses.  Then  as  *to  die  ri»gM 
detention.  If  the  defendant  had  refused  to  deliver  up  the  picture  ^ 
unless  the  warehouse-room  for  it  were  paid,  he  was  justified  ih  his  refusal; 
but  he  does  not  do  so.  The  plaintiff  offers  to  pay  what  the  defendant 
should  demand  for  that.  The  defendant  makes  no  demand,  but  refuses  to 
return  the  painting  unless  81.,  due  ftom  another  person,  were  paid  him.  This 
seems  to  me  a  waiver  of  any  other  demand  for  warehouse-room,  and  I  think, 
therefore,  that  the  subsequent  detention  was  illegal. 

Verdict  for  plaintiff,  521.  lOf.  for  the  value  of  the  picture,  * 

and  if.  damage8.(a) 

•     (a)  The  eases  which  bear  on  this  point  are  those  of  Searfi  t.  Jlfbrfaii,4  M.  &  W.  STS^ 
M^dmam  r.Sm,!  Camp. 419, n.;  and  KnigfU  v.Jfomi«ii,(«  98. caKi K. B^  10  Bi^ 
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^Afterwaids  the  Court  of  Common  Pleas  ^was  mored  for  a  new 
trial,  and  the  rule  was  refused.  It  was  said  by 
Maule,  J. — ^*  The  defendant's  conduct  amounts  to  saying,  ^^  I  do  not 
lecosnise  you  as  the  person  who  deposited  the  picture  with  me ;  if  I  did  I 
diould  only  charge  for  the  warehouse-room,  but  the  picture  came  here  fix>m 
Mr.  A.  B.  He .  thus  sets  up  a  claim  inconsistent  widi  the  claim  of  the 
plaintiff.     This  is  clearly  a  waiver  of  his  lien  with  respect  to  the  plaintiff.'' 

18^,  reported  in  SaoDders  on  Pleading  and  Evidence,  p.  641.)  Boardman  y.  Sill  was 
an  action  of  trover,  for  brandy  which  was  deposited  in  the  defendant's  cellars,  and  which, 
when  demanded*  be  had  refused  to  deliver  up,  saying  it  was  his  own  property.  At  that 
time  certain  warehouse  rent  was  due  to  the  defendant  on  account  of  the  brandy,  of  which 
no  tender  had  been  nCiade  to  him.  Lord  Ellenborough,  C.  J.,  was  of  opinion  that,  as  the 
brandy  had  been  detained  on  a  different  ground  to  i^.at  of  no  tender  for  the  warehouse- 
room,  and  as  there  had  been  no  demand  of  warehouMe  rent,  the  defendant  must  be  taken 
to  have  waived  his  lien.  In  Knight  v.  Harriaon^aLn  cited  in  Srarfe  v.  Morgan,  the  plaintiffs 
brought  trover  for  100  pieces  of  calico;  the  defendant  was  a  commission  agent  at  Man-^, 
Chester,  and  bought,  as  agent  of  Moravia  dt  Co.,  London,  of  the  plaintiffs  at  Manchester. 
1500  pieces  of  calico,  to  be  paid  for  by  a  bill  drawn  by  the  plaintiffs  on  Moravia  A,  Co. 
The  calico  was  delivered  to  the  defendant  on  the  3d  of  October;  on  the  4th  of  October, 
Moravin  A.  Co.  stopped  payment.  The  plaintiffs  applied  to  the  defendant  for  the  goods 
then  in  his  handK,  and  the  defendant,  at  first,  promised  to  return  them,  they  not  having 
been  drawn  for,  but  he  afterwards  said  he  would  not  deliver  them,  as  it  was  doubtful 
whether  he  could  safely  do  so.  The  plaintiffs  obtained  an  order  from  Moravia  &  Co., 
tnd  showed  the  order  to  the  defendant,  on  which  he  said  he  would  not  give  up  the  goods 
until  Moravia  db  Co.  had  paid  his  general  bolance,  the  amount  of  which  he  did  not  state. 
The  plaintiffs  demanded  the  goods,  and  tendered  an  indemnity,  but  the  defendant  refused 
to  accept  it.  It  was  contended  for  the  defendant,  first,  that  he  had  a  general  lien  for  his 
whole  balance;  secondly,  that  he  had  a  lien  for  40/.,  the  amount  of  expenses  incurred  by 
bim  in  getting  the  goods  glazed:  hut  Abbott,  C.  J.,  said — ^**1*he  defendant  had  no  lien  for 
bis  general  balance  as  against  the  plaintiffs,  since,  at  the  time  of  the  demand,  he  insisted 
on  having  his  general  balance,  and  did  not  name  his  particular  lien,  but  made  too  large 
a  claim:  he  is  precluded  from  setting  it  up  now,  for  if  he  had  relied  upon  that  now,  it  is 
most  probable  the  plaintiffs  would  have  paid  iu" 


SUSSEX  SUMMER  ASSIZES,  1842. 

{CivU  Side.) 

BEFORE  LOAD  ABIKGER,  C.  B. 


REGINA  V.  REUBEN  MARKER. 

An  insolvent,  wilfnlly  and  fraudulently  omitting  sums  oF  money  from  his  special  balane»> 
sheet,  is  not  guilty  of  a  mi>demeanor  under  the  00th  sect  of  the  stat.  1  dt  3  Vict,  c 
110,  as  that  enactment  only  applies  to  cases  where  the  omission  would  affect  the 
intercstof  creditors,  and  not  where  it  is  an  omission  of  money  received  and  subs^ 
quently  expended  by  the  insolvent 

Indictment  against  the  defendant,  on  the  99th  sect,  of  the  stat.  1  &  2  Vict 
mcaQ-t  c.  110,(a)  for  wilfully  omitting  a  *suro  of  money  from  his  schedule. 
-■  The  indictment  charged  that  the  defendant  was  a  prisoner  for  debt, 
m  actual  custody  wirhin  the  walls  of  the  iail  of  Horsham,  and  being  so,  he 
signed  a  certain  petition  to  the  Court  for  the  Relief  of  Insolvent  Debtors  in 
Enp:land  for  his  discharge;  ^^and  that  the  said  R.  M.,  so  being  and  con- 
tinuing such  prisoner  as  aforesaid,  afterwards,  to  wit,  on  the  15th  day  of 
June,  in  the  year  aforesaid,  at  Horsham  aforesaid,  in  the  county  aforesaid, 

(fl)  The  set  for  aboliabing  arrest  on  mesne  proeesa  in  civil  aotiont,  except  in  certain 

2r2 
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signed  a  certain  schedule,  purporting  to  confda,  amongst  other  things,  a  fu]l| 
true,  and  perfect  account  of  all  his  estate  and  effects,  real  and  personal,  iu 
possession,  reversion,  remainder,  and  expectancy,  and  puiporting,  ako,  to 
contain  a  balance-sheet  of  so  much  of  his  receipts  and  expenditures,  and  of 
the  items  comprisinj?  the  same,  as  was  required  by  the  said  Court  for  the 
Relief  of  Insolvent  Debtors  in  that  behalf;"  and  that  the  defendant  filed  his 
petition  m  the  Insolvent  Debtors'  Court ;  and  that  on  the  18th  of  June,  1841 , 
a  certain  order  of  the  said  court  *^  was  duly  made,  vesting  all  the  real  and 
personal  estate  and  effects  of  the  said  R.  M.,  both  withm  this  realm  and 
abroad,  except  the  wearing  apparel,  bedding,  and  other  such  necessaries  of 
him,  the  said  R.  M.,  and  his  family,  and  the  working  tools  and  implements 
of  him,  the  said  R.  M.,  not  exceeding,  in  the  whole,  the  value  of  20/.,  in 
Samuel  Sturgis,  of  LincolnVInn-Fields,  in  the  county  of  Middlesex,  gentle- 
man, provisional  assignee  of  the  estates  and  effects  of  insolvent  debtors  in 
England,  his  successors  and  assigns."    And  ^^  that  at  a  certain  Court  for  the 
Refief  of  Insolvent  Debtors,  holden,  to  wit,  on  the  17th  day  of  July,  1841, 
to  wit,  at  Horsham  aforesaid,  in  the  county  aforesaid,  before  T.  B.  B.,  Esq.,- 
then  being  one  of  the  commissioners  of  the  said  Court  for  the  Relief  of  Insol* 
vent  Debtors,  the  said  R.  M.,  so  being  and  continuing  such  prisoner  as 
aforesaid,  then  and  there  came  before  the  said  T.  B.  B.,  so  being  such  com- 
missioner as  aforesaid,  to  be  dealt  with  according  to  the  provi^ons  of  the 
statute  in  such  case  made  and  provided ;  ahd,  on  that  occasion,  the  said   rvgoQ 
^schedule  was  then  and  there  produced  and  shown  to  him,  the  said  R.    '- 
M.,  and  he,  the  said  R.  M.,  was  duly  sworn  and  did  take  his  corporal  oath  upon 
the  holy  Gospels  of  God,  before  the  said  T.  B.  B.,  so  then  being  such  com- 
missioner as  aforesaid,  and  having,  as  such  commissioner  as  aforesaid,  compe- 
tent power  and  authority  to  administer  the  said  oath  to  the  said  R.  M.  in  that 
behalf,  that  the  contents  of  that  his,  the  said  R.  M.'s,  schedule,  and  all  and 
every  part  thereof  respectively,  were  true.     And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  R  M.,  not  regarding 
the  statute  in  such  case  made  and  provided,  and  with  intent  to  defraud  the 
creditors  of  him,  the  said  R.  M.,  did,  to  wit,  on  the  day  and  year  last  afore- 
said, at  Horsham  aforesaid,  in  the  county  aforesaid,  wilniUy  and  fraudulently 
omit  in  his  said  schedule,  so  sworn  to  as  aforesaid,  certain  effects  of  him,  the 
said  R.  M.,  that  is  to  say,  a  certain  sum  of  57/.  I4s.  bd,j  being  the  amount 
of  a  certain  check,  made  and  drawn  by  G.  T.  P.,  Esq.,  on  Messrs.  C.  & 
Company,  of  No.  8,  Austin-Friars,  London,  for  payment  of  the  sum  of  57/. 
14^.  5i.  to  the  said  R.  M.  or  bearer  on  demand,  and  which  said  sum  of 
money  was  received  by  him,  the  said  R.  M.,  on  the  6th  day  of  October^ 
1840:  a  certain  other  sum  of  15/.  15*.,  received  by  the  said  R.  M.  of  one 
W.  P.  on  the  24th  day  of  October,  1840:  a  certain  other  sum,  &c.,  [stating 
each  sum,  and  from  whom  and  when  received,]  against  the  form  of  the 
statute  in  such  case  made  and  provided.     And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  said  R.  M.  did,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  Horsham  aforesaid,  in  the  county  aforesaid,  with  mtent 
to  defraud  his  creditors,  wilfully  and  fraudulently  omit  in  his  said  schedule, 
so  sworn  to  as  aforesaid,  the  said  several  sums  of  money  hereinbefore  men- 
tioned to  have  been  received  by  him,  in  contempt  of  our  lady  the  queen,** 
jtc.,  a^inst  the  form  of  the  s*atute,  &c. 

It  was  opened  by  Creasy^  for  the  prosecution. — That  *the  omis-   r^got 
sions  which  were  cbarc:ed  acrainst  the  defendant  were  those  of  certain    *- 
sums  of  money  which  had  been  received  by  him  prior  to  the  date  of  the 
vesting  order,  and  which,  in  accordance  with  the  69th  section  of  the  stair 
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1  ft  2  Vict.  c.  110,  should  have  been  inserted  in  the  special  balance-sheet 
which  had  been  filed  by  the  defendant:  there,  however,  they  had  bee|i 
omitted.  He  submitted,  that  the  special  balance-sheet,  by  the  very  temm 
of  the  statute,  constituted  a  part  of  the  schedule,  (the  truth  of  which,  and  of 
eveiy  part  of  which,  the  defendant  had  verified  upon  oath ;)  and  he  submit- 
ted, therefore,  that  the  omissions  (if  wilful  and  fraudulent-^  rendered  the  in 
solvent  indictable  for  a  misdemeanor,  under  the  110th  section  of  the  statute. 
Lord  Abinger,  C.  B. — I  do  not  think  this  indictment  will  lie  under  tt^ 
circumstances.  The  special  balance-sheet  is  (as  it  were^  a  mere  memoran- 
dum of  the  insolvent's  receipts  and  disbursements  for  the  guidance  of  the 
court,  and  a  man  should  not  be  held  thus  criminally  responsible  for  errors 
tfierein.  The  consequence  of  such  an  interpretation  of  the  110th  section,  as 
would  be  necessary  for  the  purposes  of  this  prosecution,  would  be  to  make 
a  highly  penal  clause  apply  to  cases  possibly  of  no  intentionable  fraud,  and 
of  comparatively  trifling  maccuracy.  The  section  appears  to  me  to  appi  y  to 
cases  only  where  the  omission  would  afiect  the  inter^t^  of  creditors,  and  nqt 
where  it  is  a  mere  omission  of  money  received  and  subsequendy  expenued 
by  the  insolvent.    I  think  that  the  defendant  must  be  acquitted. 

Verdict — Not  guilty. 


•632]        •OXFORD  SUMMER  CIRCUIT,  1842. 


B£iX>RE  LORD  CHIEF  JUSTICE  TINDAL,  AND  MB.  JUSTICE  ERSKINE. 


ABINGDON  ASSIZES. 
{Cr€wn  Side.) 

BEFORE  MR.   JUSTICE  ERSKINE. 


REGINA  V.  CHARLES  EVANS. 

• 

A.  delivered  a  waistcoat  to  the  prisoner  to  take,  to  E.  R.  to  be  washed.  The  prisoner 
delivered  it  to  E.  R.  as  his  own.  E.  R.  having  washed  it  returned  it  to  the  prisoner^ 
who  converted  it  to  his  own  nse.  The  judge  tei^  it  to  the  jury  to  say,  whether  tha 
prisoner,  at  the  time  he  received  the  waistcoat  from  A^  had  an  intention  of  stealing  it» 
for  that  it  was  no  larceny  if  at  that  time  he  had  not  an  intention  of  stealing  it. 

Larceny. — The  prisoner  was  indicted  for  stealing  a  waistcoat,  the  pro- 
perty of  Joseph  Johnson. 

It  was  proved  by  the  prosecutor,  that  he,  on  the  Slst  of  May,  1842,  gay« 
the  waistcoat  into  the  hands  of  the  prisoner  to  take  to  Eliza  Rose  to  have 
it  washed ;  and  it  was  proved  by  Ehza  Rose  that  the  prisoner  brought  the 
waistcoat  to  her  to  be  washed,  at  the  same  time  telling  her  it  was  his  own ; 
and  she  further  stated  that  she  washed  the  waistcoat  and  delivered  it  to  the 

Erisoner  on  the  5th  of  June ;  and  it  was  also  proved  that  the  prisoner,  when 
e  was  apprehended,  told  the  constable  where  to  find  it. 
J^prw/nU^  for  the  prosecution,  referred  to  3  Inst.  107 .(a) 

(a)  Lord  Coke  there  lays  down,  that,  '^  if  a  bale  or  pack  of  merchandise  be  delivered 
to  one  to  carry  to  a  certain  place,  and  he  goeth  away  with  the  whole  pack,  this  is  no 
felony ;  but  if  he  open  the  pack  and  tane  any  thing  out  animo  fnrandi,  this  is  larccnj. 
I«ikewise  if  the  carrier  carry  it  to  the  place  appointed,  and  aAer  take  the  whole  pack 
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*£rskike,  J. — ^I  diink  that  the  prisoner's  getting  back  the  waist*   r^^oo 
coat  from  Eliza  Rose  was  no  larceny,  because  he  delivered  it  to  her   I- 
as  his  own ;  he  must,  therefore,  be  tedcen  to  hare  converted  it  to  his  own  use 
before  he  delivered  it  to  her.    There  is,  however,  one  question  on  which 
ihe  case  must  go  to  the  iuiy. 

The  prisoner  was  called  on  for  his  defence. 

Erskine,  J,\  left  it  to  the  jury  to  say  whether  the  prisoner,  at  the  time 
when  he  received  the  waistcoat  from  the  prosecutor,  had  an  intention  of 
Stealing  it,  for  that  if,  at  that  time,  he  had  not  an  intention  of  steaUng  it,  he 
was  entitled  to  be  acquitted. 

Verdict — ^Not  guilty.  The  foreman  of  the  jury  adding, — "  We  find 
that  the  prisoner  had  no  intention  to  steal  the  waistcoat  at  the  time 
when  he  received  it  from  the  prosecutor." 

animo  farandi,  this  is  larceDy  also ;  for  the  deli^rery  had  uken  its  effect,  and  the  priTitj 
of  the  bailment  is  determiDed.'*    See  the  cases  of  6eg,  y,  Goorde,  ante,  p.  688 ;  Meg.  ▼. 
MHifc,  ante,  p.  695,  and  Rtg.  r.  C  Jone$,  ante,  p.  611. 
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{Crown  Side,) 

BEFORE  LORD  CHIEF  JUSTICE  TOmAL. 


REGINA  V.  GIDDINS  and  Two  Others. 

An  indictment  for  robbery,  which  charges  the  prisoners  with  having  assanlled  G.  P.,  and 
H.  Pm  and  stolen  2f.  from  6.  P.,  and  1«.  from  H.  P.,  is  correct,  if  the  robbing  of  G.  P. 
and  H.  P.  was  all  one  act;  and  if  it  were  so,  the  counsel  for  the  prosecution  will  not 
be  pAt  to  elect. 

Robbery. — ^The  indictment,  which  consisted  of  only  one  count,  charged 
the  four  prisoners  with  assaulting  George  Pritchard  and  Henry  Pritcbard, 
and  stealing  from  George  Pritchard  two  shillings,  and  from  Henry  Pritchard 
one  shilling  and  a  hat,  on  the  14th  of  May,  1842,  at  Old  Swinford. 

It  appeared  at  the  time  of  the  transaction,  George  and  Henry  Pritchard 

.^were  walking  together,  when  the  prisoners  attacked  and  robbed  them  both. 

F.  V,  Lee,  for  the  prisoners,  submitted  that  the  counsel  for  the  prosecution 

'should  be  put  to  elect  which  he  would  go  upon,  as  the  assaulting  and  rob- 

*bing  George  Pritchard  and  the  assaulting  and  robbing  Henry  Pritchard  were 

distinct  felonies. 

-     TiNDAL,  C.  J.^-I  think  that  the  counsel  for  the  prosecution  is  not  to  be 

put  to  elect.     It  is  all  one  act  and  one  entire  transaction :  the  two  prosecu- 

"^tors  were  assaulted  and  robbed  at  one  and  the  same  time :  and  there  was  no 

'  interval  of  time  between  the  assaulting  and  robbing  of  the  one  and  the 

assaulting  and  robbing  of  the  other.     If  there  had  been,  the  felonies  would 

have  been  distinct ;  Irut  that  is  not  so  in  the  present  case. 

The  counsel  ibr  the  prosecution  was  not  put  to  his  ^election,  and   rvgog 
<  ei^ence  was  given  as  to  the  entire  transaction.  '- 

The  jttfy  found  all  the  prisoners  guilfy. 


lUSj  1  CARmNOTON  &  Marshiuk.  SiS 

{Cml  SSde.) 

BttOBS  Ifift.  JUSTICE  ESflXIHE. 


GMSWOLDE  r.  KEMP. 

On  tbe  trial  of  an  action  of  debt  for  the  treble  valae  of  predial  tithes,  the  plainliff  had 
proved  the  defendant's  occupation  of  the  land,  the  subtraction  of  the  tithe,  its  single 
ralue,  and  that  tithe  had  been  previously  paid  in  respect  of  land  encroached  from  the 
same  common. 

The  defendant  called  witnesses  to  prove  exemption  from  tithe  by  reason  of  the  barrenness 
of  the  land: — Held,  that  although  in  the  re-exarotnation  of  a  witness  for  the  plaintiff,  a 
question  had  been  asked  as  to  the  fertility  of  the  land,  the  plaintiff  was  entitled  to  ad- 

'    dace  evidence  in  reply  to  disprove  the  defence. 

Where  copies  of  a  private  act  of  parliament,  printed  by  the  qoeen's  printer,  are  made  ev^ 
dence,  a  defendant's  counsel  at  nisi  prius  cannot  make  an  objection  founded  on  that 
act  a  ground  of  an  application  for  a  nonsuit,  if  the  act  has  not  been  given  in  evidence 
on  the  part  of  the  plaintiff,  because  it  is  not  an  act  to  be  "judicially  noticed,"  and  is 
only  before  the  coort  when  given  in  evidence. 

Debt,  on  the  stat.  2  &.  3  Eldw.  6,  c.  13,  for  the  treble  value  of  predid 
tithes  not  set  out.  Plea,  Nil  debet,  *^  by  statute."(tf) 
*6361  *^^  appeared  that  the  tithes  not  set  out  had  arisen  in  the  year  1840. 
-I  from  lands  first  cultivated  in  that  year  afler  they  had  been  enclosed 
from  Yardley  Wood  Common;  and  on  the  part  of  tbe  plaintiff  evidence  was 
given  of  the  defendant's  viccupation  of  the  lands,  and  of  his  taking  off  the 
'crop  without  setting  out  the  tithe,  and  that  the  sinde  value  of  the  tithe  was 
41,  I3s.  4d.  It  was  also  proved,  on  the  part  of  £e  plaintiff,  that  tithe  had 
1i>een  paid  in  respect  of  lands  encroached  from  the  same  common  when  it  was 
enclosed.  And  some  of  the  plaintiff's  witnesses  were  cross-examined  as  to 
the  land  on  which  the  defendant's  crop  grew  having  been  barren ;  upon 
which,  in  re-examination,  some  questions  were  put  as  to  its  fertility. 

It  V.  Richards  applied  to  the  learned  judge  to  nonsuit  the  plaintiff,  on  the 
ipround  that  the  land  in  question  had  been  part  of  Yardley  Wood  Common^ 
which  had  been  enclosed  under  a  private  act  of  parliament,  3  Will.  4,  c.  xvii., 
and  he  proposed  to  show,  that,  by  the  provisions  of  that  act  of  parliament^ 
the  tithes  were  commuted. 

Luilow^  Serjt.,  TynohiU^  and  Selfe^  for  the  plaintiif. — ^That  act  of  parlia- 
ment cannot  be  made  a  ground  of  nonsuit,  as  it  is  not  in  evidence.  It  is  not 
a  local  and  personal  act  of  parliament,  to  be  ^'judicially  noticed,"(fr)  but 
a  private  act,  in  which  it  is  enacted,  sec.  73,  'Mbat  this  act  shall  be  printed 
by  the  several  printers  to  the  kins;'s  most  excellent  majesty  duly  authorized 
to  print  the  statutes  of  the  United  Kingdom ;  that  a  copy  thereof,  so  printed 
by  any  of  them,  shall  he  aimittei  as  em  lence  thereof  hy  all  juds;es  and  justices. 

Erskine,  J. — I  cannot  entertain  the  argument  for  a  nonsuit,  as  this  act  of 
parliament  is  not  in  evidence. 

*fi371       *^"  ^^^  P^'^  ^^  ^^^  defendant,  witnesses  were  called  with  a  view 
-I   of  showing  that  the  land  was  "  barren,"  and  thus  exempt  from  tithe, 
under  the  5th  section  of  the  stat.  2  &.  3  Edw.  6,  c.  5. 

(a)  By  the  stat.  21  Jac.  1,  c.  4,  s.  4,  in  any  action  airainst  any  person  Tor  any  offence 
again^it  the  form  of  any  penal  law«  defendaRts  may  plead  the  ireneral  issue  that  they  are 
aotgailty,  or  that  they  owe  nnthinir.  and  give  special  matter  In  evidence ;  and  in  the  case 
Qt  Earl  Sftenrtr  v.  SMfanneil,  8  Mee.  db  W.  154,  it  was  held  that  an  action  of -debt  on  tha 
ttat  ft  &  3  Edw.  6,  c.  13,  for  the  treble  valae  of  predial  tithes  not  set  out,  was  a  penal 
aedo^  within  the  stat  SI  Jac.  1,  c.  4.  s.  4;  and  that  the  new  rales  of  pleading  not  app){« 
Hg  to  snch  cases,  the  plea  of  nil  debet  is  still  a  irond  ptea  ia  such  an  action.  Set  m 
ease  of  Maund  v.  MoHmouth$kirt  Canal  Co,,  ante,  p.  S06. 
.  (6)  See  the  cast  of  Forwmm  v.  HaioM,  ante,  p.  137. 
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In  answer  to  this  defence,  LudloWy  Serjt.,  for  die  plaintiflT,  proposed  to 
adduce  evidence  in  reply. 

JR.  V.  Richards  J  for  the  defendant. — ^A  plaintiff  cannot  divide  his  evidence 
which  is  to  answer  the  defendant's  case,  he  must  give  it  all  in  the  first  in* 
stance,  or  abstain  from  giving  any  in  the  first  instance,  and  adduce  the  whole 
of  it  as  evidence  in  reply :  that  was  held  in  the  case  of  Browne  v.  Murray^ 
R.  &  M.  N.  P.  C.  254,  (21  E.  C.  L.  R.  431.)  Here,  the  plaintiff's  coun- 
sel,  in  the  re-examination  of  their  witnesses,  asked  some  questions  as  to  the 
fertility  of  the  land,  and  the  plaintiff,  having  elected  to  enter  on  that  pait  of 
his  case  by  anticipation,  cannot  now  go  into  the  rest  of  it  in  reply  to  the 
defendant's  evidence. 

LudloWj  Serjt. — ^The  defence  founded  on  the  barrenness  of  the  land  is 
open  to  the  defendant  on  the  plea  of  nil  debet,(a)  without  any  special  plea ; 
and  the  plea  of  nil  debet  gives  the  plaintiff  no  sort  of  notice  as  to  what  line 
of  defence  is  intended  to  be  taken.(&) 

*£rskine,  J.  (stopping  the  jjlaintiff'a  counsel.) — I  think  that  the  fgoo 
plaintiff  is  entitled  to  go  mto  evidence  in  reply.  ■- 

Ludlow  J  Serjt.,  decUned  to.  call  his  witnesses. 

Verdictibr  the  plaintiff. 

In  the  ensuing  term,  IL  V.  Richards  applied  to  the  Court  of  Exchequer 
for  a  new  trial,  but  the  court  refused  a  rule. 

(a\  In  the  case  of  Lord  Sef$ea  y,  Powell,  6  Taanf.  297,  it  was  held  that,  in  an  action  of 
this  kind,  the  onus  of  proving  that  the  land  is  barren  lies  on  the  defendant. 

(6)  In  the  principal  case  the  plea  of  nil  debet  did  not  inform  the  plaintiflfwhat  defence 
the  defendant  in!«isted  on.  One  test,  whether  plaintiflf  is  entitled  to  call  witnesses  in  reply 
to  the  defendant's  proofs,  seems  to  be  whether  the  intended  defence  was  disclosed  by  the 
plea.  For  without  such  plea,  or  (as  it  seems  in  some  cases  without  notice  to  the  plain 
tiff)  dehors  the  plea,  he  cannot  be  reasonably  called  on  to  give  contradictory  evidence 
by  anticipation  of  proof  which  the  defendant  might  never  give,  or  which,  if  given*  the 
plaintiff  could  not  foresee.  In  Reei  v.  Smith,  3  Stark.  N.  P.  C.  81,  (3  E.  G.  L.  R.  230.)  the 
Jlefendant,  having  pleaded  two  justifications  in  trespass,  gave  evidence  in  support  of  thein, 
and  Lord  Ellenborough  would  not  permit  plaintiff  to  give  general  evidence  in  contradio* 
tion,  saying,  "  As  a  general  rule,  a  case  is  not  to  be  cnt  into  parts  but  where  it  i»  known  what 
the  question  in  issue  is,  it  must  be  met  at  once.**   Since  which,  where  several  issues  are 

J'oined.  and  the  affirmative  of  some  of  them  is  on  the  defendant,  the  practice  seems  to 
lave  been  to  suffer  the  plaintiff  to  controvert  tbe  defendant's  proofs  of  them,  particularly 
if  they  are  ol  any  distinct  matter  collateral  to  the  cause  of  action,  and  if  the  negative  oC 
them  required  no  proof  from  the  plaintiff  in  the  first  instance.  But  in  the  case  of  Kneti^ 
V.  HiukulK  4  C.  &  P.  600,  (19  E.  C.  L.  R.  539.)  Where,  in  an  action  for  work  and  labour 
for  a  builder's  bill,  surveyors  had  been  called  for  the  defendant,  to  prove  that  in  the  year 
1831  they  surveyed  the  work,  and  that,  in  their  judgment,  the  charges  were  lOOt  too 
much,  it  was  held  that  a  letter  from  the  defendant's  attorney,  stating  that  the  work  ha4 
been  surveyed  in  1829,  and  that  the  charges  were  considered  to  be  601.  loo  much»  waa 
not  admissible  as  evidence  in  reply. 


{CivU  Side.)  [•639 

BEFORE  LORD   CHIEF  JUSTICE  TINDAL. 


REGINA  V.  PARKER,  Esq. 

An  in  an  affidavit,  stated  that  he  had  paid  all  the  debts  proved  tinder  his  bankmptey 
except  two,  as  to  which  he  explained.  On  an  indictment  for  perjury  on  this  affidavit, 
one  of  the  assignments  of  perjury  was,  that  A.  had  not  paid  all  the  debts  proved  under 
his  bankruptcy  except  two;  and  another  that  certain' Creditors  [naming them]  besides 
the  excepted  two,  were  not  paid  in  fall. 

that  if  the  firjt  assignment  of  perjury  were  too  general,' the  defendant  should  h«r 
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demnrred  to  it,  and  that  although,  by  the  generally  of  its  form,  the  proseentor  was  not 
precluded  from  proving  the  nonpayment  of  other  creditors  besides  those  named,  yet» 
as  names  were  stated  in  the  other  assignment  of  perjury,  it  was  reasonable  to  pre* 
snme  that  the  defendant  would  snppose  that  they  were  the  persons,  the  nonpayment 
of  whose  debts  was  to  be  relied  on,  and  that  in  fairness  the  prosecutor  ought  not  to 
go  into  evidence  of  the  nonpayment  of  any  other  creditors  than  those  named. 
In  support  of  this  indictment  several  creditors  were  called,  who  each  |troved  the  non* 
payment  of  his  own  debt: — Held^  that  this  was  not  sufficient  to  warrant  a  conviction^ 
and  that  as  to  tht  non'^aymerU  of  each  debt^  it  was  necessary  to  have  the  evidence  of  two 
witnesses,  or  of  one  wimess,  and  sach  corroborative  testimony  as  is  equal  to  the 
testimony  of  a  second  witness. 

Perjury. — The  first  count  of  the  indictment  stated  that,  on  the  14th  of 
September,  1809,  a  commission  of  bankruptcy  was  issued  against  the  de- 
fendant, and  that,  on  the  11th  of  November,  1841,  in  a  newspaper  called 
the  Staflbrdshire  Gazette  was  published  a  letter,  which  was  set  out.  [This 
letter  was  signed  Wm.  Stonier,  which  stated  inter  alia  that  a  person  had 
been  put  into  the  commission  of  the  peace,  and  had  accumulated  great 
wealth,  but  whose  debts  the  writer  was  infoiped  w^ere  not  yet  paid,  and 
Tefle«;ted  on  the  person  so  appointed.]  And  that  the  defendant  intending  to 
injure  one  William  Stonier,  and  to  cause  the  Court  of  Queen's  Bench  to 
grant  a  rule  calling  on  the  said  William  Stonier,  John  Vickera,  and  Joseph 
Stringer  ^the  proprietors  of  the  Staffordshire  Gazette]  to  show  cause  wh^-  a 
criminal  mformation  should  not  be  exhibited  against  them  for  publishmg 
certain  libels,  and  to  put  the  said  William  Stonier  to  costs  and  charges  in 
showing  cause  against  the  said  rule,  came  before  William  Dutton,  a  com^ 
missioner,&c.,  having  competent  authority  to  administer  the  oath,  and  falsely.' 
^6401   ^^''  ^'^  depose,  swear,  and  ^make  affidavit  in  writing,  amon^ 

•I  other  things,  in  substance  as  follows.  The  affidavit  of  the  defendant 
was  set  out  in  this  count  of  the  indictment  with  innuendoes.  It  set  forth  the 
before-mentioned  letter  of  Mr.  Stonier,  and  stated  that,  in  the  year  1809,  the 
defendant  became  bankrupt  and  passed  all  his  examinations,  and  obtained 
his  certificate,  which  was  allowed  by  the  lord  chancellor,  in  1810 :  and  that 
the  debts  proved  a^inst  the  estate  of  the  defendant  ^^  amounted,  to  the  best 
of  bis  the  said  William  Parker's  recollection,  to  about  the  sum  of  1000/. ;" 
that  the  assets,  af>er  paying  all  expenses,  realized  onlv  sufficient  to  pay  his 
creditor's  Is.  8d.  in  the  pound  ;  that,  in  May,  1828,  having  by  his  industry 
and  success  in  trade  acquired  the  means  of  paying  all  his  creditors,  he  caused  to 
be  inserted  for  three  suc(*essive  weeks,  in  three  newspapers,  a  notice  requesting 
all  persons,  who  had  proved  debts  against  his  estate,  to  transmit  the  particulars 
of  those  debts  to  him ;  ^^  and  that,  in  consequence  of  such  notice,  the  credi- 
tors of  the  said  William  Parker,  including  not  only  those  who  had  proved, 
but  others  who  had  not  proved  under  the  said  commission,  sent  in  the  paiw 
ticulars  of  claims,  which  were  all,  with  the  two  exceptions  thereinafter  next 
mentioned,  paid  by  the  said  William  Parker  in  full."  llie  exceptions  beine 
the  one  a  claim  of  15/.  or  20/.,  for  which  the  claimant  said  he  had  a  draft 
which  he  refused  to  produce,  and  which  claim  the  defendant  believed  to  be 
fictitious ;  and  the  other  a  claim  of  3/.  and  4/.,  which  the  defendant  believed 
was  not  owing ;  and,  in  support  of  which  the  claimant  had  no  proof:  and 
that  the  defendant  believed  that  he  was  the  person  referred  to  in  the  letter 
of  Mr.  Stonier.  "  Whereas  in  truth  and  in  fact  the  debts  pioved  against  the 
said  W.  P.'s  estate  amounted  to  the  sum  of  2500/.  and  more,  as  he  the  said 
W.  P.,  at  the  time  of  his  taking  the  said  oath  and  making  the  said  affidavit, 
then  and  there  well  recollected  and  knew."  **  And  whereas  in  truth  and  in 
•641 1   ^^^*»  ^^^  creditors  of  the  said  W.  P.  who,  •in  consequence  of  the 

-■  said  notice,  sent  in  their  claims,  wer^  not  all,  with  two  exceptioBi. 
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bnlj,  paid  by  the  said  W.  P.  in  full.  And  whereas,  in  truth  and  in  tactj 
divers  creditors  of  the  said  W.  P.,  exceeding  the  number  of  two,  that  is  to 
say,  Richard  Uicks,  certain  persons  carrying  on  business  under  the  name 
and  firm  of  William  Barker  &  Co.,  Simeon  Phillips,  William  Hancock,  and 
John  Hancock,  George  Woolliscroft,  Emmanuel  Forrester,  Moses  Bates, 
jEUijah  Mayer,  and  John  Howe,  in  consequence  of  the  said  notice,  sent  in  the 
pardculars  of  their  respecdve  claims  to  the  said  William  Parker,  which  were 
not  paid  by  the  said  Willam  Parker  in  full."  There  were  also  assignments 
of  perjury  that  the  creditors,  who  had  proved  and  had  sent  in  their  claims, 
were  not  all,  with  two  exceptions,  paid  by  the  defendant  in  full.  That  R. 
Hicks,  £•  Mayer,  and  W.  Bancks,  whose  ddds  had  been  proved^  sent  in  their 
claims,  and  were  not,  nor  was  either  of  them,  paid  by  the  defendant  in  fulL 
That,  the  creditors  who  had  not  proved^  but  who  had  sent  in  their  claims, 
were  not  all,  with  two  exceptions,  paid  in  full.  That  S.  Phillips,  W.  and  J* 
Hancock,  G.  Woolliscroft,  £.  Forrester,  M.  Bates,  and  John  Howe,  being 
creditors  who  had  not  proved^  sent  in  their  claims  and  were  not  paid  in  fulL 
This  count  of  the  indictment  then  went  on  to  state  that  the  Court  of  Queen's 
Bench,  on  the  24th  of  November,  1841,  on  the  motion  of  T.  N.  Talfourd, 
Esq.,  Serjeant  at  Law,  and  upon  reading  the  said  affidavit  of  the  said  W. 
P.,  and  a  printed  ps^p^r  thereunto  annexed,  and  the  several  affidavits, 
{describing  other  affidavits,]  did  order  that  the  first  day  of  the  then  next 
term  should  be  given  to  the  said  William  Stonier,  J.  V.,  and  J.  S.,  to  show 
cause  why  one  or  more  information  or  infonnations  should  not  be  exhibited 
against  them  the  said  William  Stonier,  J.  S.,  and  J.  V.,  for  certain  misde- 
meanors in  composing,  writing,  printing,  and  publishing  certain  scandalous 
libels ;  and  then  went  on  to  aver,  that  ^^  it  became  and  was  material,  and 
the  following  questions  became  and  were  material  questions,  and  each  of 
them  became  and  was  a  material  'question  upon  the  said  motion  and  rmcAo 
upon  the  granting  of  the  said  rule :"  that  is  to  say,  whether  the  debts  t 
proved  under  the  commission  of  bankrupt  which  had  issued  against  the 
defendant  amounted  to  about  1000/.,  or  whether  the  defendant  recollected 
tod  knew  that  they  amounted  to  a  much  larger  sum,  that  is  to  say,  a  sum 
•exceeding  the  sum  of  2500/. ;  and  whether  the  creditors  of  the  said  W.  P., 
including  not  only  those  who  had  proved  their  debts  under  the  said  com- 
mission of  bankrupt,  but  other  creditors  of  the  said  W.  P.  who  had  not 
proved  their  debts  under  the  said  commission,  who  sent  in  their  claims  to  the 
said  W.  P.  in  consequence  of  the  said  notice,  had  been  paid  by  him,  the 
said  W.  P.,  in  full ;  and  whether  the  debts  of  all  such  of  the  said  creditors 
who  had  not  proved  their  debts  as  aforesaid,  but  had  sent  in  their  claims  as 
aforesaid,  had,  with  two  exceptions  only,  been  paid  in  full  by  the  said  W. 
P.  And  so  the  jurors,  &c.  do  say,  &c.,  [concluding  in  the  usual  form.]  llie 
second  count  of  the  indictment  was  in  a  similar  form,  but  was  founded  on  that 
part  of  the  defendant's  affidavit  which  s^a^ed  that  the  amount  of  debts  proved 
was,  to  tlie  best  of  his  recollection,  about  1000/.  The  third  count  was 
founded  on  that  part  of  the  affidavit  which  seated  that  all  the  creditors  had, 
with  two  exceptions,  been  paid  in  full.  The  fourth  count  was  similar  to 
the  third,  except  that  it  contained  a  separate  assicrnment  of  perjury  as  to  the 
non-payment  of  each  of  the  nine  debts  which  it  was  charged  in  the  first  count 
that  the  defendant  had  not  paid. 

On  the  part  of  the  prosecution,  the  original  affidavit  on  which  the  perjurr 
was  assi^rned  was  put  in,  and  also  the  commission  of  bankrupt  (duly  enrol- 
led) which  had  issued  against  the  defendant,  dated  September  the  14th, 
^809,  and  also  the  proceedings  under  it ;  from  which  it  appeared  that  Uie 
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debts  proved  amouiiled  to  abeiit  26401.  A  printed  copy  of  a  letter  of  the 
defendant  to  Earl  Talbot,  the  lord  lieutenant  of  the  county  of  StaflRurd,  dated 
JMarch  the  Ist,  1842,  addressed  in  the  defendant's  handwriting,  was  also 


•643] 


•put  in.    In  this  letter  it  was  stated,  inter  alia,  that  the  two  claims 


mendoned  as  exceptions  in  the  defendant's  affidavit  wejre  those  of 
Simeon  Phillips  and  George  Woolliscroft;  and  that  with  respect  to  the 
daim  of  Mr,  Bancks,  ^^  he  and  his  co-partners  in  trade  had  themselves  either 
become  bankrupts  or  made  an  assignn^nt  tot  the  benefit  of  their  creditozs 
previously  to  the  year  1828,  and  were  not  entided  to  receive  any  money 
on  account  of  their  fi>rmer  trading  transactions." 

It  was  proved  by  Mr.  Bancks^  that,  in  conseauence  of  the  notice  which 
appeared  m  the  newspapers,  he  applied  to  the  defendant  for  payment  of  a 
d^bt  of  about  64A,  which  was  due  from  the  defendant  to  the  firm  of  which 
he  had  been  a  partner,  but  that  the  defendant  declined  paying  him,  because 
he  (the  witness)  bad  been  a  bankrupt. 

LudlaWj  Serjt.,  for  the  prosecution,  proposed  to  go  into  evidence  as  to  the 
non-pavment  of  a  debt  due  to  Mr.  Joseph  WooUiscroft. 

Talfourdj  Serjt.,  for  the  defendant — The  non-payment  of  that  debt  is  not 
mentioned  in  the  indictment. 

Ludlowj  Serjt — ^Some  of  the  ass^ments  of  peijury  do  not  contain  any 
names,  and  are  that  the  defimdant  did  not  pay  all  his  creditors  'wiio  sent  in 
their  claims  in  full,  with  the  exception  of  two. 

Talfourdj  Seijt. — Those  assignments  of  perjury  are  bad,  as  being  too 
general ;  it  has  been  held,(a)  that,  in  an  indictment  against  an  insolvent  for 
swearing  that  his  schedule  contained  a  statement  of  all  bis  debts,  an  assign- 
ment of  perjuiy  stating  that  the  schedule  did  not  contain  a  statement  of  all 
the  debts,  without  specifying  what  debts  were  omitted,  is  bad  as  being  too 
general. 
^6441       *Tiin>AL,  C.  J. — If  it  be  too  general,  you  might  have  demurred. 

^  Talfourdy  Serjt — ^There  are  other  assignments  of  perjury  in  the 
indictment  which  do  state  the  debts  alleged  to  be  unpaid,  and  wnich  are 
good. 

TiNDAL,  C.  J. — ^You  might  have  demun^.d  to  this  assignment  of  peijuiy 
only,  and,  as  you  have  not  done  so,  I  do  not  see  how  lean  exclude  the 
evidence. 

Tal/ourd,  Serjt. — This  comes  by  surprise  on  the  defendant 

TiNDAL,  C.  J. — ^I  think  that  omitting  the  names  m  one  assignment  of  per- 
jury and  inserting  them  in  the  next  tsTikelv  to  mislead  the  defendant,  as  he 
would  be  very  likely  to  suppose  that  the  debts  mentioned  in  genera]  terms 
in  one  assignment  of  perjuiy  were  the  same  as  those  particularized  in  the 
other. 

LudlaWj  Serjt — If  your  lordship  thinks  that  I  ou^t  not  to  press  it,  what- 
ever may  be  the  strict  rule,  I  will  withdraw  the  evidence. 

The  evidence  was  not  given. 

With  respect  to  the  debts  alleged  to  be  due  respectively  to  Mr.  Hicks, 
Mr.  Forrester,  Messrs.  Hancock,  Mr.  Bates,  and  Mr.  Howe,  there  was  only 
one  witness  as  to  each  debt  who  contradicted  the  affidavit  of  the  defendant. 

Talfourdy  Serjt.,  for  the  defendant — ^The  affidavit  of  the  defendant  must 

be  disproved  by  the  oaths  of  two  witnesses,  or  by  one  witness  and  some 

document  which  is  equal  to  the  testimony  of  another  witness.    Here  all 

these  cases  are  proved  at  the  most  by  one  witness  only.    And  whether  th 

(a)  la  the  OMe  of  Jkr  v.  Hippmr,  1  a  *  P.  SOS,  (1 1  £.  C.  L.  R.  494.) 
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total  amount  of  debts  proved  onder  the  commission  was  lOOOI.  or  25001., 
was  wholly  immaterial. 

*TiNDAL,  C.  J. — ^The  allegations  against  the  defendant  as  to  each   rmcAK 
case  are,  that  there  was  an  existing  debt,  a  particular  of  the  claim   ■- 
sent  in,  and  a  refusal.     Where  is  mat  proyed  as  to  any  case  by  two  wit- 
nesses ? 

LudloWy  Serjt. — ^In  the  case  of  Mr.  Bancks's  debt,  in  addition  to  Bfr. 
Bancks's  evidence,  the  defendant  in  his  letter  to  Earl  Talbot  does  not  deny 
the  refusal,  but  attempts  to  account  for  it  on  other  grounds. 

TiNDAL,  C.  J.,  (in  summing  up.  V— The  charges  against  the  defendant  are 
of  two  kinds — the  one  relating  to  tne  amount  ot  debts  proved,  and  the  other 
to  various  transactions  with  particular  individuals.  It  is  in  evidence,  that 
the  defendant  became  bankrupt  in  the  year  1809,  and  obtained  his  certificate 
in  1810 ;  and  that,  in  18*28,  he  published  a  notice  that  he  would  pay  ttioae 
who  had  proved  debts  under  his  commission ;  however,  he  seems  afterwards 
to  have  changed  his  intention,  and  to  have  paid  some  of  those  who  had  not 
proved.  In  his  affidavit,  he  says,  that,  to  the  best  of  his  recollection,  the 
debts  proved  amounted  to  about  1000/.  The  first  charge  is,  that  the  debts 
proved  amounted,  not  to  about  the  sum  of  1000/.,  but  to  2500/.,  and  that 
the  defendant  knew  that.  The  first  observation  on  this  part  of  the  case  is, 
that  the  defendant  swears  to  the  best  of  his  recollection,  and  it  requires  very 
strong  proof,  in  such  a  case,  to  show  that  the  party  is  wilfully  perjured ;  I 
do  not  mean  to  say  that  there  may  not  be  cases  m  which  a  parly  may  not  be 
proved  to  be  guilty  of  perjury,  although  he  only  swears  to  the  best  of  his 
recollection,  but  I  should  say  Ihat  it  was  not  enough  to  show  merely  that  the 
statement  so  made  was  untrue.  There  is,  in  the  present  case,  no  motive  to 
induce  the  defendant  to  state  the  amount  for  which  he  failed  as  being  less 
dian  it  was.  It  would  have  been  much  more  favourable  to  him  if  he  had 
sworn  to  2500/.  than  to  1000/.,  as  the  larger  the  amount  for  which  he  failed, 
the  more  creditable  in  him  to  pay  it  up  *afterwards.  I  must  leave  rm^A^ 
it  to  you  to  say,  whether  there  is  enough  to  satisfy  you  that  the  de-  *• 
fendantj  in  this  instance,  swore  wilfully  that  which  was  not  true ;  and  in 
coming  to  a  conclusion  on  that  point,  it  is  important  for  your  detenninatipn 
that  you  should  see  whether  the  defendant  had  any  motive  for  what  he  did. 
The  second  charge,  or  rather  class  of  charges,  is  founded  on  another  part  of 
the  defendant's  affidavit,  which  states,  that  his  creditors,  including,  not  only 
those  who  had  proved  but  others  who  had  not  proved  their  debts  under  his 
commission,  who  sent  in  the  particulars  of  their  claims,  were  all,  with  two 
exceptions,  paid  in  full.  In  fair  construction,  I  think  that  this  roust  be 
taken  only  to  includa  such  demands  as  the  defendant  honestly  thought  were 
due.  He  has  excepted  two  persons,  who  appear  to  be  George  Woolliscroft 
and  Simeon  Phillips,  and,  therefore,  as  to  them  no  perjury  can  be  assigned. 
With  respect  to  each  of  the  other  persons  who  are  named  as  creditors  of  the 
defendant  in  this  indictment,  it  is  charored, — first,  that  there  was  a  debt  due 
to  him — secondly,  that  particulars  of  it  were  sent  to  the  defendant — and 
thirdly,  that  it  was  not  paid :  and  with  regard  to  the  crime  of  perjury,  the 
law  says,  that  where  a  person  is  charged  with  that  offence,  it  is  not  enougb 
to  disprove  what  he  has  sworn,  by  the  oath  of  one  other  witness,  and  unless 
there  are  two  oaths,  or  there  be  some  documentary  evidence,  or  some  admis- 
sion, or  some  circumstances  to  supply  the  place  of  a  second  witness,  it  is 
nor  enough ;  and  I  am  unable  in  this  case  to  say  that  there  are  two  wit- 
nesses, wLose  evidence  comes  up  to  the  triple  proposition  that  I  have  stated 
as  to  any  of  the  debts  mentioned  in  the  indictment     With  respect  to  Mr 
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Bancks's  debt,  he  states  that  he  claimed  54/.,  and  that  the  defendant  declined 
paying  him  because  he  (Mr.  Bancks)  had  been  a  bankrupt,  and  I  do  not  sep 
that  the  case  as  to  this  debt  is  carried  further  by  the  letter  to  Earl  Talbot, 
There  is  no  evidence  that  the  assignees  of  Mr.  Bancks  ever  applied  for  the 
*6471  '^^^^y*  ^^^  ^^  evidence  that  they  have  not  *been  paid.  With  respect 
-'  to  the  debt  due  to  Mr.  Emmanuel  Forrester,  you  have  the  evidence 
of  only  one  witness,  and  that  is  the  only  direct  evidence  on  that  subject* 
Against  that  you  have  the  oath  of  Mr.  Parker  on  the  other  side,  and  as  it 
rests  there  that  is  not  enough.  [His  lordship  observed  on  the  evidence  as 
to  the  other  parts  of  the  case,  j  You  will  say  whether  any  of  the  assignments 
of  perjury  are  proved,  and,  if  any,  you  will  specify  which. 

Verdict — ^Not  guilty. 


STAFFORD  ASSIZES. 
{Croum  Side.) 

BEFORE  MR.   JUSTICE  ERSKINE. 


REGINA  V.  LEWIS  WARDLE. 

If  daring  the  triaj  of  a  case  of  felony,  it  be  discovered  that  the  prisoner  has  a  relation  oa 
the  jury,  this  is  no  groand  for  discharging  the  jury,  and  the  case  must  proceed. 

Robbery. — ^The  prisoner  was  indicted  for  having  assaulted  and  robbed 
Richard  Myatt  of  thirty-eight  sovereigns  and  two  5/.  notes,  on  the  20th  day 
of  May,  1842,  at  High  Offley. 

The  prisoner  had  been  arraigned  and  the  jury  sworn  without  any  chal- 
lenge or  objection  of  any  kind,  and  Corbetty  for  the  prosecution,  had  opened 
the  case  and  examined  one  witness,  when  the  foreman  of  the  jury  stated 
that  the  prisoner  had  a  relation  on  the  jury. 

*64S1       ^Corbetty  for  the  prosecution. — I  submit  that  this  jury  may  be  dis* 
•I  charged  without  giving  any  verdict,  and  a  new  jury  be  called  and 
sworn. 

Erskine,  J.,  (having  conferred  with  Tindal,  C.  J.) — I  have  conferred 
with  the  lord  chief  justice,  and  we  are  of  opinion  that  I  have  no  power  to 
discharge  the  jury,  and  that  the  case  must  proceed. 

The  case  proceeded.  Verdict — Guil^. 


HEREFORD  ASSIZES. 
{(Ml  Side.) 

BEFORE  LORD  CHIEP  JtTSTICE  TIZfDAL. 


DOE  on  the  Demise  of  MEYRICK,  Knt.,  t^.  HOWELLS. 

If  in  a  conveyance,  A.,  the  conveying  party,  has  covenanted  that  for  and  notwithstaading 
any  act,  matter,  or  thing  done  or  committed  hy  him,  he  has  a  good  title,  this  does  not 
render  him  an  incompetent  witness  in  an  ejectment  brought  for  the  premises  by  his 
grantee,  unless  it  be  shown  that  the  defendant's  title  arose  from  some  act  of  A. 

Ejectment  to  recover  a  piece  of  land  situate  at  Goodrich. 
On  the  part  of  the  plaintiff,  a  conveyance  by  Catharine  Hill,  Maiy  HiD, 
and  the  Rev.  Walter  HiU,  to  ihe  plaintifT^  was  put  in.    And  in  this  convey- 
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flnce  the  Rev.  Walter  HiH  coreaanted  for  kinself,  his  hen,  executors,  and 
administrators,  that  **  for  and  notwithstanding  any  act,  matter,  or  thing  wha^ 
soever  by  Kedgwin  Hoskins,  the  said  Catharine  *Hill,  Mary  Hill,  r»g4o 
Walter  Hill,  or  Guy  Hill,  deceased,  done  or  committal,'^  the  said  ■- 
Catharine  Hill,  &€.,  had  a  perfect  estate  of  inheritance.  It  was  proposed 
on  the  part  of  the  plaintiff  to  examine  the  Rev.  Walter  Hill  as  a  witness. 

LudlaWj  Seijt. — ^I  submit  that  the  Rev.  Walter  Hill  is  not  in  this  case  a 
competent  witness  for  the  plaintiff,  as  he  has  covenanted  for  title. 

TiNDAL,  C.  J. — ^He  is  a  perfectly  competent  witness,  unless  the  defendant's 
title  arises  from  some  act  of  himself,  or  of  some  other  of  the  perscms  named 
in  the  covenant  I  shall  therefore  receive  his  evidence,  unless  you  show 
that  the  defendant's  title  arose  from  some  act  of  the  Rev.  Walter  Hill,  or 
of  some  one  or  more  of  those  persons  who  are  named  in  the  covenant 
You  are  the  party  making  the  objection,  and  it  lies  on  you  to  show  that  it 
arises. 

The  Rev.  Walter  Hill  was  examined.  Verdict  for  the  plaintiff. 


*{Croum  Side.)  [•650 

BEFOBE  MB.  JUSTICE  EBSKINE. 


REGINA  V.  MILBOROUGH  TRILLOE. 

If  a  child  has  heen  wholly  prodaeed  from  the  body  of  its  mother,  and  she  wilfally,  sad 
of  malice  aforeiboaght,  strangle  il  while  it  is  alive,  aod  has  an  independent  circula- 
tion,  this  is  murder,  aJlhoagh  the  child  be  still  attached  to  its  mother  by  the  umbilicai 
cord. 

MuBDER. — The  indictment  consisted  of  four  counts,  the  second  of  which 
charged  that  the  prisoner,  being  big  with  a  female  child,  *^  did  bring  forth 
ike  same  alive  ;"  and  then  proceeded  to  allege,  in  tlie  usual  form,  the  murder 
of  the  child  by  the  prisoner,  by  fastening  a  handkerchief  about  its  neck  and 
throat,  and  thereby  choking  and  strangling  it.  The  third  count  described 
the  child  as  a  certain  illegitimate  child  ^'  tJien  lately  before  bom  of  the  body 
of  the  said  Milborough  Trilloe,"  and  charged  the  murder  as  in  the  second 
count. 

On  the  part  of  the  prosecution  there  was  strong  evidence  to  prove  that 
the  child  had  been  wholly  produced  alive  from  the  prisoner's  body,  and  that 
she  had  strangled  it  by  fastening  a  handkerchief  or  some  such  thing  round 
its  throat ;  but  it  was  clearly  proved  by  Mr.  Wood,  the  surgeon  who  ex* 
amined  the  body  of  the  child,  that  it  must  have  been  strangled  before  it  had 
been  separated  from  the  mother  by  the  severance  of  the  umbilical  cord :  and 
it  was  further  stated  by  Mr.  Wood  that  a  child  has,  after  breathing  fully,  an 
independent  circulation  of  its  own,  even  while  still  attached  to  the  mother 
by  the  umbilical  cord,  and  that  in  his  judgment  the  child  in  question  had 
breathed  fully  after  it  had  been  wholly  produced,  and  had  therefore  an  inde- 
pendent circulation  of  its  own  before  and  at  the  time  it  was  strangled,  and 
was  then  in  a  state  to  cany  on  a  separate  existence. 

W.  H,  Cooke^  for  the  prisoner,  referred  to  the  cases  of  Rex  v,  Enock,  5  C. 
k  P.  539,  (24  £.  C.  L.  R.  446,)  and  Rex  v.  Cruichley,  7  C.  &  P.  814,  (32 
JE.  C.  L.  R.  749.) 

*Erskine,  J. — ^1  agree  in  the  view  of  the  law  taken  by  my  brother  r«^ 
Pabke  in  the  case  of  Rex  v.  Cndchky;  and  if  it  should  become  L       ' 
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MceMury  I  ^hdl -ftdopt  4ie  counie  ht  suggeato  in  4iat  case,  mi  resenre  tlif 
question  for  the  opinion  of  the  judges.  ^ 

^  fF.  H.  Cooke  addressed  the  juiy  for  the  priscnier. 
•  Ebskine,  J.,  (in  summing  up.)— If  you  are  satisfied  that  this  chik)  had 
been  wholly  produced  from  the  body  of  the  prisoner  alive,  and  that  the  pri- 
soner wilfully  and  of  her  malice  aforethought  strangled  the  child  after  it  had 
been  so  produced  and  while  it  was  alive,  and  whife  it  had,  aeoovding  to  the 
evidence  of  the  suigeon,  an  isdependent  circulation  -of  its  own,  I  am  of 
opinion  that  the  charge  in  the  second  and  third  counts  of  thia  indictment  is 
made  out  against  the  prisoner,  although  the  child,  at  the  t^e  it  was  so 
strangled,  still  remained  attached  to  the  mother  by  ttie  naveUstnng, 

YwUfCt^i-^fUilty. 

The  case  was  teserved  by  the  learned  judge  for  ttie  0f  ilUQn  of  the  fifteen 
judges,  who  held  the  conviction  right 
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{'Crown  SSdtu), 

(  BEFOltt:  LOBD  OHIBF  JIBSBIGS  TOHUOi*, 

RE6INA  V.  R(X63SS!VS. 

D.  was  in  the  habit  of  buying  bones  for  ¥^  and  of  drawing  on  V:  tot  tiie  price  before  he 
delivered  the  bones.  The  prisoner  forged  B.'s  name  to  a  letter  to  F..  asking  for  3/.,  and 
stating  that  he  had  bonght  a  large  qaanlity  of  bones.  F.  did  not  at  this  time  owe  any 
money  to  D.:— HcM,  that  this  was  not  an  order  for  the  payment  of  money  within  the 
Stat  11  Geo.  4  A  1  Will.  4,  c.  a6»  s.  8. 

Forgery. — The  prisoner  was  indicted  for  forging  and  uttedag  a  forged 
order  for  the  payment  of  money  (which  was  set  out  m  some  oC  the  connts  in 
the  indictment)  with  intent  to  defraud  John  Edward  Fishet..  The  forged 
instrument  was  in  the  following  form : — 

"  Monmoithy  June  9th,  1842. 

<^  Mr.  Fisher, — I  should  feel  greatly  obliged  if  you  will  please  to  send  me 
by  the  bearer  the  sum  of  3f.,  as  I  have  a  large  quantity  of  bones  this  week« 
and  the  man  from  Coleford  is  eoming  in  tcHooiorrow  with  ten  cwt.  I  have 
about  one  ton  now.  "  Yours, 

"  Mr.  P.  Fisher,  Lanwamc  "  Thomas  Davis."  ' 

It  appeared  that  the  prisoner  had  written  this  letter  and  forged  the  signa- 
ture of  Davis  thereto ;  and  that  Mr.  John  Edward  Fisher  had,  on  the  faith 
of  its  being  genuine,  paid  the  3/.  to  the  person  who  brought  it  to  him.  It 
further  appeared  that  Davis  was  a  waterman,  who  resided  at  Monmouth, 
and  that  he  was  in  the  habit  of  collecting  bones  throughout  the  neighbour- 
ing country,  and  sending  them  to  Fisher  as  he  collected  them,  generally  by 
a  wagon*load  or  three  tons  at  a  time ;  and  that  he  did  not  wait  till  he  bad 
delivered  the  bones  before  he  got  paid,  but  drew  on  Fisher  as  he  was  coI« 
lecting  the  bones ;  but  that,  at  the  time  this  letter  was  written,  Davis  had 
overdrawn  and  had  no  money  due  to  him  from  Fisher. 
^(\f\'\l  ^'TiNDAL,  C.  J.— ^I  doubt  whether  this  is  an  order  fiv  the  payment 
^°*^J  of  money  within  the  stat.  11  Geo.  4  &  1  Will.  4,  ©,  tf6,  s.  3,'and  I 
^ill  reserve  this  point  for  the  consideration  of  the  judges. 

Veidiet-<-GuiIty« 

TOL.  xu.  45  2  €»  2 
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In  the  ensuing  term  the  case  was  consideied  by  the  fifteen  judges,  yAo 
held  the  conviction  wrong. 


GLOUCESTER  ASSIZES. 
{CwUSide.) 

BETDXE  LORD  CHIEr  JUSTICB  TIlfDAU 


AUSTIN  V.  CROOME  and  Another. 

The  person  who  »  entitled  to  the  inheritance  has  a  right  to  the  possession  of  the  tii!^ 
deeds;  and  it  is  no  answer  to  an  action  founded  on  his  right  to  the  possession  of  the 
deeds  to  show  that  another  person  has  a  term  of  1000  years  vested  in  him  to  attend 
the  inheritance. 

Assumpsit  for  money  had  and  received,  with  a  count  upon  an  account 
staled.  Plea, — except  as  to  the  6/.|  non  assumpserunt,  and  as  to  that  sum, 
payment  of  it  into  court. 

It  was  opened  by  H.  F.  Bkhardij  for  the  plaiatiff,  that,  in  the  year  1828, 
Mr.  James  Croome,  who  was  not  one  of  the  defendants,  had  agreed  to  pur- 
chase  a  farm  called  the  Saddlebags ;  but  before  his  purchase  was  completed 
it  was  arranged  that  Mr.  Edwani  Austin  should  buy  it,  giving  Mr.  James 
Croome  50/.  for  his  purchase,  which  he  did,  and  by  a  subsequent  arrange- 
ment the  property  was  conveyed  by  Mr.  Edward  Austin  and  Mr.  James 
Croome  to  the  plaintiflT,  Mr.  William  Austin,  in  fee.  The  defendants,  Messrs. 
Croome,  who  were  solicitors,  had  had  the  deeds  of  this  property  in  their 
hands,  and  would  not  give  them  up  unless  a  sum  of  42/.  Oir.  OJ.was  paid  to 
them — *they  claiming  a  lien  on  the  deeds  to  that  amount.  This  sum  r^^gx 
was  paid  by  the  plaintiff,  and  the  deeds  were  given  up  to  him ;  and  '- 
the  present  action  was  brought  for  37/.  0^.  9(/.  (the  bidance  beyond  the  5/. 
paid  into  court,)  on  the  ground  that  whatever  claims  the  defendants  had  on 
other  persons,  they  had  no  lien  on  these  deeds  as  against  the  plaintiiT. 

On  the  part  of  the  plaintiff,  an  indenture  of  release,  dated  the  17th  of  May, 
1842,  was  put  in.  It  was  between  Edward  Austin  of  the  first  part,  James 
Croome  of  the  second  part,  William  Austin  (the  plaintiff)  of  the  third  part, 
and  Anthony  Austin  of  the  fourth  part.  By  this  release  the  Saddlebags  farm 
was  conveyed  to  the  plaintiff  in  fee ;  but  the  residue  of  an  outstanding  term 
of  1000  years  was  assigned  to  Anthony  Austin  to  attend  and  protect  the 
inheritance. 

Talfourdj  Seijt. — I  submit  that  the  present  plaintiff  cannot  maintain  this 
action,  as  he  has  not  the  legal  estate.  For  the  remainder  of  this  term  of 
1000  years'  legal  estate  is  in  Mr.  Anthony  Austin  and  his  representatives. 

TiNDAL,  C.  J. — The  charters  and  muniments  of  the  estate  go  with  the 
person  who  has  the  inheritance  ;  and  I  cannot  put  a  person  who  has  a  term 
of  1000  years  in  a  diflferent  situation  from  one  who  has  a  seven  years'  lease, 
or  is  a  tenant  from  year  to  year.  Verdict  for  the  plaintiff. 

In  the  ensuing  term  Greaves  applied  to  the  Court  of  Exchequer  for  a  new 
tnal,  on  the  point  above  reported,  *when  the  court  refused  a  rule ;   rm^mx^ 
but,  upon  other  grounds,  the  court  granted  a  rulci  which  was,  afler  >- 
« tigument,  discharged. 
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MIDLAND  SUMMER  CIRCUIT,  1842 


BEFORE  BABON  PABKE  AND  MR.  JUSTICE  PATTESON. 


WARWICK  ASSIZES, 
{Oroum  Side.) 

BEFORE  MR«   JUSTICE   PATTESON. 


REGINA  V.  OVERTON. 

In  an  indictmeDt  forpeijoiy*  before  commissioners  of  taxes,  on  an  appeal  of  H.  against 
a  sarcbarge  for  a  greyboand  used  by  U.  on  the  24th  of  November,  it  was  averred  to 
be  a  material  qaestion  whether  the  receipt  for  the  price  of  the  greyhound  was  given 
to  the  defendant  before  the  12th  of  September.  When  before  the  commissioners,  the 
defendant  swore  that  he  bought  the  greyboand  of  H.  on  the  6th  of  September,  and  had 
a  receipt  for  the  price  before  the  12th  of  that  month.  It  was  objected  that  the  sale  of 
the  greyhound  was  the  only  material  fact,  that  the  receipt  was  immaterial,  and  tbs|t 
the  12th  of  September  was  an  i/n material  day : — Held,  that  the  receipt  was  material, 
and  that  it  was  properly  laid  tlrat  it  was  a  material  question  whether  the  receipt  was 
given  on  the  12ih  of  September. 

Every  qaestion  on  cross-examination  of  a  witness,  which  goes  to  his  credit,  is 
material. 

On  a  crown  case  reserved,  the  judges  will  not  allow  the  prisoner's  counsel  to  argue 
objections  that  are  apparent  on  the  face  of  the  indictment,  but  will  leave  the  prisoner 
to  his  writ  of  error. 

Perjury. — The  indictment  charged,  that  before  and  at  the  time  of  the 
taking  of  the  false  oath  by  the  defendant,  R.  L.,  clerk,  F.  D.  P.,  clerk,  anci 
H.  S.  G.,  Esq., "  were  commissioners  acting  in  the  execution  of  certain  acts 
of  parliament  relating  to  the  duties  of  assessed  taxes  in  and  for  the  district  of 
the  hundred  of  Knighton,  in  the  county  of  Warwick,  and  thereupon,  hereto* 
fore,  to  wit,  on,''  &c.,  at,  &c., "  at  a  meeting  then  and  there  held  by  the  com- 
missioners aforesaid,  for  the  purpose  of  hearing  and  determining  appeals 
against  the  certificates  of  supplementary  charges  made  by  one  John  Lee, 
crown  surveyor,  in  pursuance  of  the  said  acts,  a  certain  appeal  of  one  WU^ 
^MR\  ^'^  HewaJU^  of  Combfields^  in  the  district  and  county  aforesaid^  *tn 
-I  due  form  of  law  came  on  to  he  keard^^^  and  that  the  defendant  appeared 
before  the  commis^oners  '^  as  a  witness  for  and  on  behalf  of  the  said  Wil- 
liam Hewatt,  upon  the  hearing  of  the  appeal  afqresaid,"  and  was  sworn, 
and  ^^  that  upon  the  hearing  of  the  said  appeal,  it  then  and  there  became 
and  was  a  material  question  whether  a  certain  receipt  then  and  there  pro- 
duced by  the  said  J.  0.  was  given  to  him  before  the  12th  day  of  September 
then  last  past ;"  that  the  defendant  ^'  ihlsely,  corruptly,  knowingly,  and  wil- 
fully" swore  ^^that  the  receipt  aforesaid  was  given  to  him  the  said  J.  0. 
before  the  12th  day  of  September  aforesaid,"  whereas  in  truth  it  was  not,  as 
the  defendant  well  knew ;  and  so  the  defendant,  on,  &c.,  at,  &c.,  '*  in  man* 
ner  and  form  aforesaid,  ^oiie/y  and  wickedly  did  commit  wilful  and  cornipt 
penury." 

It  was  proved,  that  at  the  commissioners'  meeting  evidence  was  given  that 
William  Hewatt  and  the  defendant  were  coursing  wi^h  two  greyhounds,  on 
the  24th  of  November,  1841,  and  that  one  of  the  do^  had  been  Hewatt's, 
who  had  no  game  certificate  ;  that  on  the  28th  of  November  he  was  sur- 
charged for  a  greyhound,  and  that  on  his  appealing  to  the  commissionem 
igaiost  this  surcharge,  he  stated  that  the  dog  had  been  sold  to  the  defendaal 
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long  before,  and  he  called  tbe  defendant  as  a  witness  before  the  commission- 
ers to  prove  it.  It  farther  appeared,  that  the  defendant  swope  before  the 
commissioners  that  he  bought  die  dog  e{  Hewatt  on  the  6di  of  September, 
1841,  and  he  produced  a  receipt  for  the  purchase-money,  bl,  bs.j  bearing 
that  date ;  and  that  he  was  asked  by  Mr.  Lee,  the  surveyor,  whether  the 
receipt  was  given  at  the  time  of  the  sale,  and  he  said  it  was  not,  but  a  few 
days  after ;  and  on  his  being  pressed,  he  said  tiiat  it  was  given  to  him  before 
the  12th  of  September ;  and  on  Mr.  Lee  pointing  out  that  the  stamp  of  the 
receipt  bore  date  the  18th  of  November,  1841,  and  saying  that  the  defend- 
ant must  be  mistaken,  tbe  defendant  still  persisted  m  his  statement,  and 
swore  positively  that  the  receipt  was  given  to  him  before  the  12th  of 
September. 

^J&vidence  was  given  by  officers  from  the  Stamp-office,  that  the   r^^R* 
paper  on  which  the  receipt  was  written  was  stampra  on  the  18th  of   ■- 
November,  1841,  and  could  not  have  been  issued  bom  the  Stainf>-oi&ce 
before  that  day. 

W.  T.  S.  Danidj  for  the  defendant. — I  submit  that  the  materialibr  of  the 
question  as  stated  in  the  indictment  has  not  been  shown.  The  iaoictraent 
states  that  it  was  a  material  question  whether  tbe  receipt  had  been  given 
before  the  12th  of  September ;  now  the  material  question  was,  whether  the 
dr>ir  was  Hewatt's  or  the  defendant's  on  the  24th  of  September,  the  day  of 
the  coursing.  It  has  not  been  disproved  that  there  was  a  sale  of  the  dog 
on  the  6th  of  September,  as  sworn  by  the  defendant ;  and  if  there  was,  di^ 
time  of  the  giving  of  the  receipt,  or  even  the  fact  ot  any  receipt  having 
been  given  at  all,  was  immaterial.  It  ought  to  have  been  alleged  in  the 
indictment  that  there  was  no  such  sale,  or  at  all  events  it  should  have  been 
so  proved  in  order  to  make  the  question  as  to  the  time  of  giving  the  receipt 
material. 

Patteson,  J.,  (after  having  conferred  with  Parke,  B.)— My  brother 
Parke  and  myself  both  think  that  the  materiality  of  the  question  as  laid  in 
the  indictment  has  been  sufficiently  shown. 

Verdict — Guilty. 

W,  T.  S.  Daniel  moved  an  arrest  of  judgment  on  three  grounds ;  first, 
that  there  was  no  allegation  in  the  indictment  negativing  the  sale  of  ttie 
dog ;  second,  that  in  the  concluding  part  of  the  indictment  it  was  not  alleged 
that  the  defendant  did  thereby  "  wilfully  and  corruptly"  commit  wilful  and 
corrupt  perjury,  but  only  that  he  "  falsely  and  wickedly"  committed  wilful 
and  corrupt  perjury ;  third,  that  the  perjury  consists  in  the  intention,  which 
is  expressed  by  the  adverb  in  tht  last  sentence,  and  not  by  the  adjectives, 
and  that  the  adverbs  used  in  the  body  of  the  indictment  would  not  help  the 
defect. 

*Pattesow,  J. — I  shall  overrule  these  objections,  and  I  will  re-  r«gRo 
serve  the  point  as  to  the  materiality  for  the  consideration  of  the  fif-  ^ 
teen  judges,  and  (though  properly  matter  for  a  writ  of  error)  I  will  mention 
the  other  points,  that  the  judges  may,  if  they  think  proper,  give  their 
opinions  upon  them.  Sentence — Seven  yefurs'  transportation. 


BEFORE  LORD  DEKMAN,  C.  J.,  TI!mAL,  C.  7.,  LORD  ARtNGER,  C.  B.,  PATTESOIT 
J.,  etnUfCr,  B.,  WILLIAMS,  :j.y  COLERlDGfi,  J.,  COLTBIAK,  J.,  ERffiOHEy  J.| 
MAPLE,  J.,  AKD  ROLPE,  B. 

W.  T.  S.  Daniel  J  for  the  defendant. — I  propose,  ^rst,  to  advert  to  the  obie€« 
lions  which  appear  on  the  face  of  die  inaictment.    It  is  stated  in  the  indict 
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ment  that  there  was  an  appeal  ofWilliam  Hewatt  before  the  commissioners, 
but  not  what  the  subject  of  that  appeal  was. 

Patteson,  J. — ^This  point  occurred  to  me  at  the  assizes. 

TiNDAL,  C.  J. — ^This  is  properly  a  ground  for  a  writ  of  error ;  and  if  we 
were  to  decide  against  you  here,  you  would  bring  a  writ  of  erron 

W.  T.  S.  Damd, — ^The  prisoner  would  undertake  to  bring  no  writ  of 
error.(a) 

TiNDAL,  C.  J. — ^We  cannot  take  the  undertaking  of  a  prisoner.' 
*6591  *'^*  ^'  ^'  Daniel. — The  objection,  that  the  averment  of  ma^ 
^  teriality  was  not  sufficiendy  proved,  is  not  upon  the  record ;  and 
with  respect  to  that,  the  allegation  is,  that  it  was  a  material  question, 
whether  a  certain  receipt  was  given  before  the  12th  of  September.  .Now, 
on  the  assumption  that  the  dog  was  sold  on  the  6th,  which  was  not  dis- 
proved, it  is  wholly  immaterial  whether  the  receipt  was  given  before  or  after 
the  12th. 

Lord  Abuvger,  C.  B. — ^The  whole  matter  turned  on  the  credit  of  the  wit- 
ness, and  he  tries  to  support  his  credit  by  false  evidence.  The  receipt  is  to 
Confirm  his  evidence,  and  he  swears  it  was  given  before  the  12th.  If  that 
were  true,  the  proof  would  be  decisive.  I  thmk  you  cannot  make  any  thing 
of  this  point. 

WiLLUMs,  J. — ^The  time  when  this  receipt  is  given  is  a  step  in  the  proof. 

Lord  Denman,  C.  J. — You  cannot  dispute  that  every  thing  that  comes 
out  at  a  trial  is  material,  if  it  goes  to  the  credit  of  the  witness. 

Lord  Abinger,  C.  B. — Every  question  of  cross-examination,  which  goes 
to  the  credit  of  the  witness,  is  material.  If  a  witness  were  asked,  in  cross- 
examination,  whether  he  was  in  such  a  place  at  such  a  time,  and  he  denies 
•6601  *^'  ^^^^  would  be  material  if  it  went  to  bis  credit.(6)  In  the  •pre- 
-l  sent  case,  if  they  could  not  have  contradicted  the  witness  by  the  date 
on  the  stamp,  the  receipt,  confirming  bis  evidence,  would  have  made  out 
tlie  case  before  the  commissioners. 

W.  T.  S.  Danipl. — Your  lordship's  being  against  me  on  this  point,  my 
c^'ent  must  upon  the  other  points  apply  for  a  writ  of  error,  as  your  lordships 
have  suggested. 

Patteson,  J. — The  writ  of  error  should  be  sued  out  promptly;  and  if  it 
b^  so,  I  will  take  care  that  the  prisoner  is  not  removed  from  bis  present  cu^ 
tody  till  it  is  decided.(c) 

(fj)  &ee  the  case  of  R,  y«  Purrhate,  ante,  p.  617. 

{h)  Id  the  case  of  J  ex  v.  Gtrepe,  2  Balk.  613,  Lord  Holt  held,  **that  if  a  man  gives  evi- 
dence to  the  creditor  a  witness,  thcneh  this  t>e  not  the  issue,  yet  'tis  perjury ;"  and  fr«'in 
the  report  of  the  same  case,  I  Ld.  Raym.  256,  fnoro.  /•>.->  v.  6'nepe,)  it  appears  thai  his 
lordship  **  wait  of  opinion  that  it  is  not  necessary*  to  appear  in  an  information  for  perjury 
to  what  degree  the  point  in  which  the  man  is  perjured  was  material  to  the  issue,  for  if  it 
if:  hut  circumsiautially  material,  it  will  be  perjury.  For  if  A.  swears  that  B.  delivered  a 
deed  in  a  blue  coat,  when  in  truth  he  was  in  a  red,  this  will  be  perjury,  for  a  witness 
swears  to  the  circumstaiiCCN  ;  so,  if  a  witness  swears  to  the  credit  of  another  witness,  if 
it  be  false,  it  will  be  perjurv,  if  it  conduces  to  the  proof  of  the  point  in  issue." 

(r)  A  writ  of  erritr  was  sued  out,  and  after  argument  in  Hilary  Term,  184S,  the  Court 
of  Qneen's  Bench  gave  judgment  for  the  defendant,  on  the  ground  that  it  did  not  sufR- 
Qiently  appear  upon  the  fare  «>f  the  indictment  that  the  false  swearing  took  place  io  4 
judicial  proceeding  before  a  competent  tribunal. 
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BEFORE  LOHD  CHIEF  JUSTICE  TINDAL,   AaBON  PARKE,  AKD  BAROK  EOLFE. 


-  REGINA  V.  HARRIS  and  Twenty-eight  Others. 

If  rioters  destroy  a  house  by  fire,  this  is  a  felonioas  demolition  of  it  within  the  stat.  7  ft 
8  Geo.  4,  c.  30,  s.  8,  and  the  persons  guilty  of  sach  an  offence  may  be  convicted  on  an 
indictment  founded  on  that  enactment,  and  need  not  be  indicted  for  arson  under  sect.S 
of  that  statute. 

If  in  a  case  of  feloniously  demolishing  a  house  by  rioters,  it  appears  that  some  of  the 
prisoners  set  fire  to  the  house  itself,  and  that  others  carried  furniture  out  of  the  house 
and  burnt  it  in  a.fire  made  on  a  gravel  walk  on  the  outside  of  the  house,  it  will  be 
for  the  jury  to  say  whether  the  latter  were  not  encouraging  and  taking  part  to  & 
general  design  of  destroying  the  house  and  furniture ;  and  i£  so,  the  jury  ought  to  ccm- 
vict  them. 

Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  for  feloniously  demolish- 
ing a  house.  The  first  count  of  the  indictment  *charged  the  prison-  r^gga 
ers  with  having,  on  the  15th  of  August,  1842,  feloniously  demolished   ^ 

(o)  The  following  is  an  extract  of  the  charge  of  the  lord  chief  justice  to  the  grand  jury 
on  this  special  commission  :— 

<*  Gentlemen,  it  is  not  our  design,  nor  indeed  have  we  sufficient  information  on  the 
subject,  if  we  proposed  to  do  so,  to  trace,  with  any  panicularily,  the  ori-iin  or  exact  pro- 
gress of  those  violations  of  the  law  which  have  taken  place  within  this  county,  and  which 
will  shortly  be  brought  under  your  consideration.  It  is  fully  sufficient  for  our  present 
purpose  to  give  a  general  outline  of  those  transactions,  drawn  from  the  depositions  taken 
before  the  magistrates,  the  only  legitimate  source  of  information  to  which  we  have  had 
access.  It  appears  thrt  about  the  middle  of  the  month  of  Ausrust  last  the  workmen  em- 
ployed in  many  of  the  collieries,  and  also  in  many  of  the  various  manufactories  esta- 
blished in  this  county,  had  become  dissatisfied  as  well  with  the  amount  of  wages  allowed 
by  iheir  employers  as  in  some  in.<tances  wiih  certain  regulations  under  which  they  were 
placed  in  the  course  of  their  employment;  and  that  for  the  purpose  of  compelling  their 
masters  to  allow  them  greater  wages,  and  to  alter  the  regulations  by  which  they  thought 
themselves  aggrieved,  they  refused  to  contmae  to  work  at  the  various  employments  in 
which  they  had  been  engatred ;  that  in  a  short  time,  not  contented  with  simply  refusing 
to  work,  they  proceeded,  by  threats,  intimidatitm,  and  violence,  to  compel  other  witrk- 
men,  who  were  willing  to  continue  to  work,  to  j(*in  the  number  of  those  who  were 
discontented.  It  appears  further,  that  whilst  large  l>odies  of  the  workmen,  perpetually 
increasing  in  number,  were  thus  collected  together,  in  a  state  of  idleness,  and,  of  conse- 
quence, destitution,  certain  strangers,  persons  altogether  unconnected  with  them  in 
interest,  appeared  amongst  them,  and  by  addresses  made  to  them  against  the  religion, 
the  law,  and  the  government,  excited  them  to  a  state  of  dissatisfaction  with  all  the  esta- 
blished institutions  of  the  country,  and  laboured  to  persuade  them  to  persist  in  their 
refusal  to  return  to  their  employment,  as  the  sure,  and  effectual,  and  only  means  of  re- 
dressing the  evils  by  which  they  were  oppressed,  and  of  obtaining  their  just  rights,  called 
by  the  speakers  the  'People's  Charter.'  It  appears  that  aOer  such  addresses  had  been 
made,  in  some  places  tumult  and  disorder  forthwith  ensued  amongst  the  assembled 
multitudes,  to  the  great  terror  and  alarm  of  the  quiet  and  peaceable  part  of  the  community. 
In  other  places  large  bodies  of  the  workmen,  so  coM**cted  together,  proceeded  to  acts  of 
open  violence  and  breaches  of  the  laM',  in  some  instances  against  the  persons  of  the  s ob- 
jects of  the  queen,  by  beating  some,  cutting  and  maimin?  and  robbing  others,  and  some- 
times against  their  property,  by  acts  of  thpf\  and  plunder,  by  forcibly  breaking  into  the 
dwelling-houses  of  individuals  by  day  and  by  nieht.  by  the  destruction  of  dwelling-houses 
by  actual  demolition  or  by  fire.  It  has  alreidy  been  intimsted  that  we  conceive  it  to  b« 
no  part  of  our  province  on  this  occasion  to  discus.s  the  justice  of  the  complaints  made  by 
the  workmen  against  their  employers,  or  to  decide  u;>on  the  merits  of  the  dispute  between 
them.  Our  direct  and  more  useful  course  will  be  lo  etiileavonr  lo  expound  the  law  as  i| 
applies  itself  to  the  several  cases  arising  out  ofthe^f*  iit)});ipi>vtr»n<'«ctioifs,  uptm  which 
Tou  will  be  required  to  exercise  your  judem^nts.  \'ut  thp  hist  oh^ervaiion  that  arises 
Is,  that  if  the  workmen  of  the  several  c«»Ilterips  mi'  •ii;iruif»rf  'ri*»<.  who  complained  that 
ihe  wages  which  they  received  were  inad«*quaip  i"  "  •'  \  Aiw  if  I'uMr  services,  had  assem- 
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*663]   and  destroyed  the  *dweIling-hoase  of  the  Rev.  Dr.  Vale.   The  second 

count  was  for  beginning  to  demolish  and  destroy  the  house. 
*664]       *It  appeared,  that,  on  the  15th  of  August,  1842,  there  was  a  mei*t- 

bled  themselves  peaceably  together  for  the  purpose  of  consulting  upon  and  determining 
the  rate  of  wages  or  prices  which  the  persons  present  at  the  meeting  should  require  for 
their  work,  and  had  entered  into  an  agreement  amongst  themselves  for  the  purpose  of 
fixing  such  rate,  they  would  have  done  no  more  than  ihe  law  allowed.  A  combination 
for  that  purpose,  and  to  that  extent,  (if  indeed  it  is  to  be  called  hy  that  name,)  is  no  more 
than  is  recognised  as  legal  by  the  statute  6  Geo.  4;  by  which  statute  also  exactly  thi) 
same  right  of  combination,  to  the  same  extent,  and  no  further,  is  given  to  the  masters 
when  met  together,  if  they  are  of  opinion  the  rate  of  wages  is  too  high.  In  the  case 
supposed — that  is,  a  dispute  between  the  masters  and  the  workmen  as  to  the  proper 
amount  of  wages  to  be  given — it  was  probably  thought  by  the  legislature,  that  if  tho 
workmen  on  the  one  part  refused  to  work,  or  the  masters  on  the  other  refused  to  employ, 
as  such  a  state  of  thmgs  could  not  continue  long,  it  might  fairly  be  expected  that  the 
party  must  ultimately  give  way  whose  pretensions  were  not  founded  in  reason  and 

i'ustice — the  masters,  if  they  offered  too  little,  the  workmen,  if  they  demanded  too  much. 
)ut,  unfortunately  for  themselves  and  others,  those  who  were  discontented  did  not  rest 
'here.  Not  satisfied  with  the  exercise  of  their  own  right  to  withhold  their  own  labour  if 
they  were  discontented  with  the  price  they  received  for  it,  they  assumed  the  power  of 
interfering  with  the  right  which  others  possessed — of  exercising  their  discretion  upon 
the  same  point;  and  accordingly  you  will  have  numerous  cases  laid  before  you  in  which 
large  bodies  of  dissatisfied  workmen  interfered  by  personal  violence,  and  by  threats  and 
intimidation,  to  compel  others,  who  were  perfectly  willing  to  continue  to  labour  in  their 
callings  at  the  rate  of  wages  then  paid,  to  desist  from  their  work,  to  leave  the  mine  or 
manufactory,  and  against  their  own  will  to  add  themselves  to  the  numbers  of  thediscon 
tented  party,  than  which  a  more  glaring  act  of  tyranny  and  despotism  by  one  set  of  men 
overiheir  fellows  cannot  be  conceived.  If  there  is  one  right  which,  beyond  all  others, 
the  labourer  ought  to  be  able  to  call  his  own,  it  is  the  right  of  the  exertion  of  his  own 
personal  strength  and  skill,  in  the  full  enjoyment  of  his  own  free  will,  altogether  un« 
shackled  by  the  control  or  dictates  of  his  fellow-workmen  ;  yet,  strange  to  say,  this  very 
right,  which  the  discontented  workman  claims  for  himself  to  its  fullest  extent,  he  does, 
by  a  blind  perversity  and  unaccountable  selfishness,  entirely  refuse  to  his  fellows  who 
differ  in  opinion  from  himself.  It  is  unnecessary  to  say,  that  a  course  of  proceeding  so 
utterly  unreasonable  in  itself,  so  injurious  to  society,  so  detrimental  to  the  interests  of 
trade,  and  so  oppressive  against  the  rights  of  the  poor  man,  must  be  a  gross  and  flagrant 
Tiolation  of  the  law,  and  must  be  put  down,  when  the  guilt  is  established,  by  a  proper 
measure  of  punishment  But,  even  without  any  evidence  that  combination  is  the  object 
or  purpose  of  the  meeting,  if  a  large  body  of  the  people  assemble  themselves  together 
for  the  purpose  of  obtaining  any  particular  end,  and  conduct  themselves  in  a  turbulent 
manner,  either  accompanied  with  acts  of  violence,  or  with  threats  and  intimidation  cal- 
culated to  excite  the  terror  and  alarm  of  the  queen's  subjects,  this  is  in  itself  a  riot, 
whether  the  end  and  object  proposed  be  a  just  and  lei^itimate  one  or  not  If,  therefore, 
bills  should  be  brought  before  you  charging  individuals  with  riot,  for  the  purpose  of 
raising  the  late  of  wage!^,  and  the  evidence  should  show  the  conduct  of  the  parlies  to 
have  been  of  the  description  just  adverted  to,  the  ofl^ence  of  riot  is  complete  in  point  of 
law.  There  is  another  description  of  oflTence  which  will  probably  be  submitted  to  your 
consideration — namely,  the  exciting  and  encouraging  large  masses  of  the  people  by 
means  of  seditious  and  inflammatory  speeches  to  commit  acts  of  violence  and  to  break 
.the  peace.  If  such  charges  are  brought  forward,  it  must  be  left  to  your  own  good  sense 
to  distinguish  between  an  honest  declaration  of  the  speaker's  opinion  upon  the  political 
subjects  on  which  he  treats — a  free  discussion  on  matters  that  concern  the  public,  as  to 
which  full  allowance  should  be  made  for  the  zeal  of  the  speaker  though  he  may  some- 
what exceed  the  just  bounds  of  moderation  ;  and,  on  the  other  hand,  a  wicked  design,  by 
inflammatory  statement  and  crafty  and  subtile  arguments,  to  poison  the  minds  of  the 
hearers  and  render  them  the  instruments  of  mischief.  He  that  addresses  himself  to  a 
crowded  auditoiy  of  the  poorer  class,  without  employment  or  occupation,  and  brooding 
at  the  time  over  their  wrongs,  whether  real  or  imaginary,  will  not  want  hearers  ready 
tc  believe  and  apt  followers  of  mischievous  advice.  You  will  consider,  therefore,  the 
language  th^t  is  employed  on  such  an  occasion;  if  it  consists  of  broad  and  bold  asser^ 
tion,  unfounded  in  fact ;  if,  in  discussing  religious  topics,  you  find  the  speaker  endeavour- 
ing to  be  sprightly  and  facetious  on  those  subjects  which  make  wise  and  good  men  seri- 
ous ;  if,  instead  of  argument  he  deals  only  in  sneers  and  sarcasm,  it  will  be  for  yourselves 
to  say  whether,  under  such  circumstances,  the  party  charged  with  the  offence  is  «i 
^Mineet  but  mistaken  man,  or  whether  he  is  wickedly  intending  to  bring  the  religion,  laws, 
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mg  at  a  place  called  Crown  Bank,  al  Mduek^aeditioiifi  laagtaaee  vna  f^g^ 

used ;  aDd  that  a  inob  piooeeded  from  thence  to  the  police  office  at  ■- 

llanley,  which  they  *broke  open^  and  after  arming  themselv^es  with  r*^^ 

die  cutlasses  and  staves  which  they  found  there^  proceeded  to  the  ■- 

And  government  of  the  countiy  into  contempt,  and  to  teach  the  hearers  to  despise  tS 
those  institutions  which  it  is  their  duty  to  hold  in  respect  and  veneration.  Gentlemen* 
It  has  been  already  stated,  that,  in  the  muUiplicity  of  chains  which  spring  ont  of  the 
transactions  above  adverted  to,  some  will  appear  for  assaults;  some  for  the  felonioua 
ofience  of  cutting  and  maiming  with  intent  to  do  grievous  bodily  harm ;  some  for  robbery 
by  violence  and  force ;  some  for  theft;  some  for  breaking  into  the  dwelling-hoases  by 
night  or  by  day ;  some  for  a  riotous  assembling,  and  beginning  to  demolish,  or  actually 
demolishing,  the  dwelling-houses  of  magiNtrates  and  clergymen,  the  qfllcers  connected 
with  the  police  establishments, and  the  private  houses  of  individuals;  some  charges  also 
for  eflecting  similar  works  of  destruction  by  means  of  fire«  But  it  would  be  tedious,  and 
at  the  same  time,  altogether  unnecessary,  to  enlarge  upon  the  law  by  which  those  offences 
are  regulated,  more  especially  to  gentlemen  as  weU  experienced  as  yourselves  in  the 
ordinary  business  of  the  assizes.  One  observation  only  shall  be  made,  which  relates  to 
every  species  of  offence  committed  by  several  acting  in  concert  and  company  together— 
namely,  that  if  many  are  present  at  the  time  when  the  breach  of  the  law  takes  piaco, 
having  one  common  design  in  view,  and  acting  with  common  consent,  although  they  do 
Aot  all  uike  share  in  the  performance  of  the  very  act  which  is  the  subject bf  the  indictmenlp 
yet,  by  affording  countenance,  encouragement,  and  protection  to  the  persons  who  actually 
perpetrate  the  crime,  they  are  all  equally  guilty  in  the  eye  of  the  law.  But  there  is  on^ 
case  in  the  calendar  to  which,  for  the  purpose  of  avoiding  any  interruption  in  the  genend 
view  of  the  transactions  which  have  taken  place  in  this  county,  I  have  not  yet  adverted-— 
I  mean  the  case  of  one  William  BUis,  who  has  been  committed  by  the  magistrates  on  m 
charge  of  high  treason;  and  as  we  are  not  aware  whether  bills  of  indictment  may  not 
possibly  be  presented  against  that  person,  and  perhaps  others  also  who  appear  upon  the 
depositions  to  stand  in  the  same  predicament  for  the  offence  of  high  treason,  it  becomes 
necessary  that  the  principles  of  the  law,  so  far  as  it  relates  to  the  species  of  treason  upon 
which  the  charges,  if  preferred,  will  probably  be  founded,  should  be  laid  before  you  with 
anfficient  precision  to  enable  you  to  determine  whether  the  accusation  is  so  far  est^ 
blished  that  the  parties  accused  ought  to  be  put  upon  their  trial  for  that  offence.  Cventl^ 
men,  the  precise  species  of  high  treason  upon  which  the  charge,  if  made,  must  rest,  is 
either  that  of  levying  war  against  hen  majesty  in  her  realm%  under  the  statute  of  Bdw.  lU^ 
or  that  for  which  Ellis  was  committed^— namely,  *  the  compassing  and  intending  to  levy 
war  against  the  queen  within  her  realm*  in  order  by  force  or  constraint  to  compel  her  to 
change  her  measures'or  counsels;*  which  latter  offence  was  first  made  substantive  tre^ 
son  by  the  more  recent  statute  36th  George  III,  c.  7,  made  perpetual  by  a  subsequent  act 
You  are  well  aware  that,  at  least  as  early  as  the  statute  25th  Edward  III.,  and  thence 
.di>wn  to  the  present  time,  the  bare  compassing  or  imagining  the  death  of  the  sovereign^ 
when  proved  by  any  open  or  overt  act,  has  amounted  to  high  treason.  For,  where  the 
life  or  personal  safely  of  the  sovereign  is  concerned,  so  precious  has  it  always  been  held 
in  the  eye  of  the  law,  that  the  bare  intention  or  imagination  of  the  heart,  to  put  it  im 
jeopardy,  although  no  injurious  consequences  follow  from  such  intention,  when  proved 
by  an  overt  act.  has,  of  itself,  and  alone,  constituted  the  treason.  By  that  statute  aIso» 
the  levying  of  war  within  the  realm,  when  proved  by  an  overt  act,  is  made  a  distinct  and 
substantive  species  of  treason.  But  the  mere  'compassing*  or  *  intending  to  levy  war 
that  is,  the  mere  purpose  or  design  of  the  mind  or  will  to  commit  that  crime,  wa^  nevet 
made  a  speciic  treason  until  the  statute  36th  George  HI.  c.7,and  then  only  *  where  sucji 
compassing  or  intention  is  expressed,  uttered,  or  declared,  by  publishing  any  printing  or 
writing,  or  by  any  overt  act  or  deed.'  Now,  the  only  or  principal  evidence  of  treason 
stated  in  the  depositions  is  the  uttering  of  violent  and  inflammatory  speeches  to  the  as- 
sembled multitude.  But  it  is  to  be  observed,  that  the  mere  speaking  and  uttering  of 
words,  considered  by  itself,  and  abstractedly,  and  without  reference  or  connection  witk 
any  act  or  design,  however  wicked  and  atrocious  those  words  may  be,  is  not  an  act  of 
treason.  The  judges,  on  a  reference  made  to  them  in  the  4th  year  of  Charles  In  upon 
the  subject  of  words  spoken  by  one  Pyne,  certified  unanimously,  *  that  though  the  words 
were  as  wicked  as  might  be,  yet  they  were  no  treason,  for  unless  it  be  by  some  partici^ 
-kr  statute,  no  words  will  be  treason.'  On  the  other  hand»  however,  where  wori:;  are 
vttered  and  spoken  with  reference  to  any  treasonable  plan  or  design  already  UVi,  an<!  4^ 
the  contemplation  of  tbe  speaker,  if  they  are  words  of  exhortation  or  encouragen"*!;;  sn 
carry  into  effect  such  plan  or  design,  such  speaking  and  uttering  of  words  is  strictly  and 
properly  an  overt  act  of  treason,  being  the  means  made  use  of  to  effect  the  treasonably 
purpose;  although,  even  in  t^iat  case,  the  more  precise  and  scccirat^  mode  of  expressioi 
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JMise  of  the  Ber.  Dr.  Vale,  at  Longlcniy  near  Stokesipon-Tpeat,  and  aflei! 
asking  for  a  sovereign  which  was  not  given  them»  they  broke  into  the  housei 
Ibrough  the  study  \niMlow,  demolished  all  the  windows,  and  set  fire  to  the 
house,  it  was  prored  by  the  Rer.  Dn  Vale,  that  th^  crowd  were  arm^ 
^t^iffj-t  with  staves^  hatchets^  bludgeons,,  and  a  sword,  and  were  making  *ai 
-'  ffpeat  noise ;  and  that  a  fire  was  kindled  on  the  gravel  walk  in  the 
front  of  his  house,  and  articles  of  furniture  brought  t^nxt  the  house  and  burnt 
in  it,  and  also  the  house  itself  set  o»  fire ;  and  that,  on  his  going  to  the 
house  on  the  next  day,  he  found  that  fires  had  been  lighted  on  the  floors  of 
the.  study,  school-B0om>  dining  and  drawingrrooms,  kitchen,  and  two  bed- 
looms,  and  that  the  house  was,  in  consequence,  rendered  totally  uninhabita- 
ble. With  respect  to  some  of  the  prisoners,  the  evidence  was,  that  they 
actually  set  fire  to  the  house  itself;  but  with  respect  to  others,  it  was  proved 
ttnt  they  were  present  and  carried  articles  of  furniture  out  of  the  house,  and 
put  them  on  the  fire  which  was  on  the  gravel  walk. 

TiNDAL,  C  J.,  (in  summing  up.) — ^The  slat.  7  &  8  Geo.  4,  c.  30,  s.  8^ 
m  the  first  place  enacts,  that  if  persons  riotously  and  tumultuously  assembled 
together  to  the  disturbance  of  the  public  peace,,  demolish  or  pull  down  a 
bouse,  or  benn  to  demolidi  op  puU  dowm  a  house,  &c.,  they  shall  be  guilty 
of  felony,  and  those  words  wotild  rather  point  to  a  demolition  of  the  house 
by  separating  from  each  other,  by  pulling  down,  the  materials  of  which  tho 
bouse  is  composed ;  but  the  statute  has  also  words  of  much  laiger  significa- 
tion, which  are,  ^^  destroy''  or  *^  begin  to  destroy."  Now,  it  is  impossible 
to  say  that  there  can  be  any  greater  element  of  destruction  than  that  of  fire. 
There  is  no  doubt,  therefore^  that,  whether  the  intention  of  the  parties  was 
to  demolish  and  destroy  by  pulling  down  the  materials  of  the  house,  or  by 
leducin^  the  house  to  a  usefess  state  fer  habitation  by  ^  agency  of  fire,  the 
offence  is  completely  the  same  with  respect  to  those  parties  who  are  impli^ 
eated  in  the  transaction.  Inhere  are  two  classes  of  cases  to  which  the  evi« 
dence  here  applies,  but  both  of  them  are  proper  for  your  consideration — th% 
one,  consisting  of  diose,  in  which  persons  are  proved  to  have  been  actually 
setting  fire  to  Uie  house  itself,  or  feeding  and  supplying  the  fire  with  freali 
materials  from  time  to  time ;  the  other,  consisting  of  Aose,  .where  persona 
^6681  ^^^  ^articles  of  furniture  into  the  fire  which  was  made  on  the  out* 
-I  side  of  the  house.  With  respect  to  the  former  there  can  be  no  doubt^ 
and  as  to  the  latter,  it  will  be  for  you  to  say  how  far  those  persons,  although 
tfaey  were  not  actimlly.  emfrfoved  in  feeding  the  fire  which  was  existing  m 
tf>e  house,  were  there  with  a  knowledge  of  what  was  going  on,  encouragmg, 
taking  part  in,  and  endeavouring  to  complete  that  which  may  have  been  tto 

wonid  serra  to  be,  that  the  plan  or  desiini  is  the  treason,  and  the  wordji  of  encoorai^ 
ment  and  incitement  are  evidence  of  the  existtence  of  it.  h  wiU  be  for  7011,  therefore,  to 
«ey,  sapposing  no  further  evidence  is  given  than  thai  of  words  attered,  supposing  thera 
Ul  no  proof  laid  hefi>re  yoa  of  any  existing  plan  to  subvert  the  authority  of  the  queen,  tha 
established  order  of  government,  or  the  laws  of  the  land,<— whether,  from  the  mere  .speak^ 
ing  and  uttering  of  the  words  bjrihe  party  charged  with  treason,  you  can  feel  ynurselvea 
authorized  to  infer  that  at  the  time  the  words  were  uUered,  there  did  exist  a  deliberatQ 
design  in  the  mind  of  the  speaker  to  efl)»cl  any  of  those  wicked  purposes,  and  that  the 
speech  was  made  by  him  to  induce  the  hearers  to  take  up  arms  or  to  use  force  and  vie* 
lence  for  the  purpose  of  carrying  such  design  into  effect;  you  must  determine  for  your* 
aelves  whether  such  is  the  safe  conclusion  at  which  you  can  arrive  upon  such  evidenca 
alone,  or  whether  the  words  are  not  rather  to  he  considered  as  the  production  of  a  heated 
and  distempered  mind,  thrown  out  at  the  moment  ra&hly  and  hastily— words,  indeed,  *a4 
wicked  as  might  be,*  as  was  said  in  Pyne's  case,  but  words  spoken  without  reference  to 
any  formed  design  or  settled  purpose  in  the  heart  of  the  speaker.  In  the  latter  mode  ot 
viewing  them  they  woald  ooi  eoaslltute  au  act  of  treason,  bat  be  puaisbable  as  a  hinU 
ttisdemeanor  oa^." 
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teneral  design  of  those  who  were  assembled,  namely,  the  desbruction  of  die 
house  and  the  furniture  in  it.  And  in  order  to  make  out  the  charge  against 
the  prisoners,  you  must  be  satisfied  either  that  they  were  the  verv  parties  who 
actually  did  destroy  and  demolish,  or  be^n  to  destroy  and  demolish  this 
house  by  the  agency  of  fire,  which  was  the  intention  of  the  mob,  or  that  they^ 
being  on  the  spot  at  the  time,  were  taking  such  steps  in  the  transaction  that 
they  may  be  said  to  have  encouraged  ancTassisted,  and  by  their  acts  to  ha^e 
aided  and  abetted,  in  the  object  and  design  of  destroying  or  beginning  to 
destroy  the  house  of  Dr.  Vale. 

Verdict — Guilty,  as  to  all  the  prisoners,  except  three* 


•REGINA  V.  SIMPSON,  ELLIS,  and  Sixteen  Others.       [•669 

A  prisoner  had  been  omitted  on  a  charge  of  high  treason,  and  afterwards  the  grand  jar]r 
retarned  a  true  bill  against  him  with  oihers,  for  feloniously  demolishing  a  house*  un- 
der the  Stat  7  dc  8  Geo.  4,  c.  30,  s.  8.  He  pleaded  to  that  indictment,  and  wished  to  be 
tried  after  the  other  prisoners,  who  were  indicted  with  him  for  feloniously  demoltshiog 
the  house ;  on  the  ground  that  he  had  had  no  copy  of  any  depositions  as  to  that  charge. 
But  this  was  not  allowed,  as  the  prosecution  might  have  been  commenced  without 
going  before  any  magistrate,  and  then  there  would  have  been  no  depositions  at  all.  . 
If  a  hduse  be  demolished  by  rioters  by  means  of  fire,  one  of  the  rioters  who  lh  present 
'  while  the  fire  is  burning  may  be  convicted  for  the  felonious  demolition  under  the  stat. 
7  dc  8  Geo.  4,  c.  30,  s.  8,  although  he  is  not  proved  to  have  been  present  when  the 
house  was  originally  set  on  fire. 

Indictment  on  the  stat.  7  &  8  Creo.  4,  c.  30,  s.  8,  for  feloniously  demo- 
fishing  a  house. 

The  prisoners  were  charged  in  the  first  count  of  the  indictment  with 
having  feloniously  demolished  and  destroyed  the  house  of  the  Rev.  Robert 
Ellis  Aitkins ;  second  count,  for  having  feloniously  begim  to  demolish  and 
destroy  the  house. 

As  soon  as  the  prisoner  Ellis  had  pleaded  to  the  indictment,  ./JUen,  for  the 
prisoner  Ellis,  applied  that  he  should  be  tried  separately  and  after  the  other 
prisoners  who  were  included  in  the  same  indictment  with  him,  on  the  ground 
that  the  prisoner  Ellis  had  been  originally  chared  with  high  treason,  and 
not  with  the  oflTence  which  was  the  subject  of  the  present  indictment,  and 
also  because  only  four  witnesses  had  been  examined  before  the  magistrates 
of  whose  depositions  the  prisoner  had  been  furnished  with  copies,  and  there 
were  the  names  of  thirty-two  witnesses  on  the  back  of  the  indictment,  of  the 
nature  of  whose  evidence  the  prisoner  was  unaware. 
.  1'iNDAL,  C.  J. — I  cannot  take  this  prisoner  out  of  a  joint  indictment  to 
which  he  has  pleaded  not  guilty.  It  is  one  mode,  and  a  constitutional 
mode,  of  commencing  a  prosecution,  that  the  witnesses  should  go  at  once 
before  the  grand  jury,  and  that  is  what  the^  have  done  on  the  present  occa* 
sion,  and  whenever  that  is  so,  it  is  impossible  to  give  copies  of  the  deposit 
tions,  because  none  are  taken. 

The  case  proceeded  against  all  the  prisoners,  and  it  appeared  that  about 
midnight  on  the  15th  Aus^ust,  1842,  a  mob  of  persons,  some  being  anned 
wi'h  cutlasses,  staves,  and  bludgeons,  came  to  the  house  of  the  Rev.  R.  EL 
Aitkins,  and  having  burst  open  the  front  door  and  entered  the  house,  they 
destroyed  the  furniture,  and  at  about  twenty  *minutes  before  one  r*g^Q 
o'clock  set  the  house  on  fire.  It  was  proved  by  a  witness  named  *■ 
Goodwin,  that  between  two  and  three  o'clock  on  the  morning  of  the  16t}i 
of  August,  he  saw  the  prisoner  Ellis  standing  within  the  railing  in  front  oif 
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die  house,  which  was  then  on  fire ;  and  to  show  that  the  prisoner  Ellis  waj 
not  mnocently  present,  evidence  was  given  of  what  he  had  said  at  several 
times  on  the  subject  of  the  riots,  and  of  a  speech  which  he  addressed  to  die 
populace  on  the  afternoon  of  the  16th  of  Au^st,  at  a  place  about  a  minute's 
walk  from  Mr.  Aitkins's  house,  at  which  this  fire  took  place.  "With  respect 
to  some  of  the  other  prisoners,  evidence  was  given  that  they  applied  lighted 
torches  to  the  house  and  set  it  on  fire. 

The  defence  of  Ellis  was  an  alibi. 

TiNDAL,  C.  J.,  (in  summing  up  the  case  as  to  the  prisoner  Ellis,)  said, — 
If  you  are  dissatisfied  with  the  testimony  which  he  has  produced,  and  you 
think  that  he  is  attempting  to  prove  that  which  is  not  true,  you  have  then  to 
consider  whether  Goodwm  has  proved  that  he  was  there,  and  next  whether 
he  was  there  with  the  guilty  intention  of  aiding  and  assisting  the  mob. 

The  jury  found  the  prisoner  Ellis  and  sixteen  of  the  other  prisoners 
guilty. 

^Ueriy  for  the  prisoner  Ellis. — I  wish  to  mention  a  point  in  this  case, 
which  I  ou^t  to  have  made  at  an  earlier  stage  of  it.  This  is  an  indictment 
for  demolishing  and  for  beginning  to  demolish  a  house — ^the  mean  of  destruc- 
tion being  that  of  fire.  And  I  believe  that,  in  cases  where  the  offence 
charged  has  been  the  ^^  setting  fire"  to  a  house,  it  has  been  held  th  t  per- 
sons who  have  come  up  after  the  fire  has  commenced  are  not  principals  in 
the  crime  of  arson,  however  they  may  have  aided  in  the  transaction  by  feed- 
ing the  fire  afterwards.  Now,  the  prisoner  Ellis  is,  I  admit,  tried  under  a 
*fi711  ^^^1^^^  enactment;  but  I  would  ^suggest  that  the  same  exactitude 
-I  is  required  on  the  one  enactment  and  on  the  other.  There  was,  in 
this  case,  no  evidence  that  the  prisoner  Ellis  was  present  till  long  after  the 
demolition  had  begun,  and  there  is  nothing  from  which  the  jury  could  infer 
that  he  was  at  this  house  at  the  time  of  the  commencement  of  me  fire ;  and 
it  is,  I  apprehend,  a  general  rule  that  persons,  who  come  up  after  the  com- 
pletion of  a  felony,  cannot,  in  law,  be  held  to  be  principals,  however  they 
may  be  accessories  after  the  fiict. 

TiNDAL,  C.  J. — If  I  felt  the  force  of  the  objection,  I  woula  certainly  re- 
serve the  point ;  but  it  appears  to  me  that  your  argument  iails  on  the  main 
ground  on  which  vou  put  it  forward.  You  are  comparing  ttiis  to  the  case 
of  an  indictment  for  arson.  It  is  possible  that,  if  this  had  been  an  indict- 
ment for  burning  the  house,  the  objection  might  have  been  valid ;  but  this 
b  an  ofTence  under  an  enactment  that  makes  it  a  felony,  if  persons  riotously 
and  tumultuously  assemble  together  to  the  disturbance  of  the  public  peace, 
and,  when  so  assembled,  destroy  a  house;  therefore  it  is  not  simply  the  fact 
of  destroying  a  house  by  fire,  but  it  is  the  combined  fact  of  riotously  assem- 
bling^ together,  and,  whilst  the  riot  continues,  demolishing  the  house.  Now, 
to  make  a  party  guilty  of  that,  he  must  be  shown  to  be  one  of  those  who 
were  present  at  the  oflTence,  or  he  could  not  be  aiding  and  abetting.  But  as 
it  was  not  only  the  burning:,  but  also  the  riotously  assembling  together,  the 
whole  of  the  prisoner's  conduct  on  that  day  was  before  the  jury.  It  was  dis- 
tincMy  left  to  them,  that,  unless  they  thought  that  the  prisoner  Ellis  had,  by 
his  lane^iage,  excited  this  mob  to  the  act  which  was  the  subject-matter  of 
the  inquiry,  and  afterwards  been  present  at  it,  be  was  not  guilty. 

The  prisoner  Ellis  was  sentenced  to  be  transported  for  twenty-one  years. 
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A  vitmw  for  tha  pvoseenUoa  in  &  case  o£  felony  may  be  a«ked  in  crosa-examinatioa. 
vhether  he  has  not  statedcertaia  &cta  befooe  the  grand  jtuy,  and  the  witness  is  boond 
to  answer  that  question* 

IsDicxBCSKT  OQ  the  atat  7  &  8  Geo.  4,  c.  30,  s.  8,  fos  demolishing  aa 
ofEce,  the  property  of  Lord  Granville. 

In  cross-examining  one  of  the  witnesses  for  the  prosecution,  HuddlesUmj 
£br  the  prisoner,  proposed  to  ask  the  witness  whether  he  had  not  stated  cer* 
tain  fiicts  to  the  gicand  juiy. 

Godson^  for  the  prosecution. — I  submit  that  the  witness  cannot  be  asked 
as  to  v/hat  be  said  befooe  the  ^pnand  jury. 

Parxe,  B. — ^I  see  no  objection  to  the  questbn,  and  I  think  that  the  wiW 
ness  is  bound  to  answer  it. 

The  question  was  put.  Verdict — ^Not  Guilty, 
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ABDTTCnON. 
&m6le,  that  where  a  man  l^  fdlse  and 
frandnlent  representalions  itnlaced  the 
parents  of  a  girl,  between  ten  and  eleven 
years  of  age,  to  allow  him  to  take  her 
sway,  such  taking  away  of  the  girl  is  an 
abduction  within  the  meaning  of  the  sta- 
tute 9  Geo.  '4,  e.  81,  s.  90.  Mtg,  v.  Uop- 
kinM,  864 

AOOSeeORT. 

1.  An  accessory  before  the  fkct  to  a  felony 
committed  on  the  high  seas,  within  the 
Jnrisdiction  of  the  admiral^  of  England, 
may  be  indicted  and  tried  at  the  Central 
Criminal  Court,  by  virtue  of  the  statutes 
7  Geo.  4,  c  64,  s.  9,  and  4  &  6  Will.  4,  c. 
86,  s.  22,  although  the  person  charged  as 
the  principal  offender  has  not  been  ** com- 
mitted to  or  detained  in"  the  jail  of  New- 
gate for  his  offence.  Meg.  v.  Wnllttrt.   200 

8.  A  person  may  be  tried  under  the  statutes 
7  Will.  4  dt  1  Vict.  c.  89,  ss.  6  4&  1 1,  as 
mn  accessory  belore  the  fact  to  the  offence 
of  setting  fire  to  a  vessel,  of  which  he 
was  at  the  time  a  part  owner.  Ibiti, 

8.  An  indictment  is  properly  framed,  which 
states  that  the  principal  felon  cast  away 
and  destroyed  a  vessel,  and  that  the  ac- 
cessory incited,  moved,  aided,  counselled, 
hired,  and  commanded  him  to  do  it ;  and 
the  accessory  may  be  convicted  on  an 
indictment  so  framed,  although  the  prin- 
cipal felon  has  not  been  tried,  and  does 
not  appear  to  be  amenable  to  justice. 

Ibid. 

4.  A  servant  let  a  person  into  his  master's 
bouse  on  a  Saturday  aAernoon,  and  con- 
cealed him  there  all  night,  in  order  that 
he  might  rob  the  honse ;  and  on  the  Sun- 
day morning  left  the  premises  in  pursu- 
ance of  the  previous  arrangement.  The 
nan,  in  the  servant's  absence,  broke  into 
the  t>edroom  of  the  master  and  stole  the 
contents  of  his  cash-box :— /fe/</,  that  the 
'man  who  took  the  property  from  the 
cash-box  was  rightly  charged  as  a  thief, 
and  the  servant  who  let  him  into  the 
bonse  as  an  accessory  before  the  fact. 
Big,  V.  TuekueU.  215 


ACCOUNT  STATED. 
6te  Bill  op  CscBAireB,  2. 

ACTION,  NOTICE  OF. 
See  Notice  op  Actioit. 

ACT  OF  PARIilAMENT. 
8te  PmACTius,  1.    SrATirrB. 

ADMINISTERING  UNNECES6AR7 

OATHS. 

See  Oatss. 

ADWINISTRATION. 
8k  Appoihtmsiit.    Bxac«rroa« 

ADMINISTRATOR. 
Hee  ExKcuToa. 

ADMIRALTY. 
See  Accstfloav,  1, 8. 

ADMISSION. 
See  Costs. 

1.  A  Plaintiff,  by  his  notice  to  admit,  railed 
on  a  defendant  to  admit  an  authority  to 
sell  an  estate  **  signed  by  defendant/*  and 
dated  **  10th  August,  1840 ;"  and  the  judge 
by  consent  made  the  usual  order  to  admit 
it  When  the  document  was  given  in 
evidence,  the  date,  **  August,**  appeared 
to  be  written  on  an  erasure : — HeM,  that 
the  defendant,  by  this  admis^ion,  had 
precluded  himself  from  calling  on  the 
plaintiff  to  give  evidence  to  explain  the 
altered  date.    Poole  v.  Palmer.  69 

2.  Semble,  that,  by  an  admission  of  this 
kind,  the  accuracy  of  the  document  is 
conceded.  Ibid, 

3.  In  an  action  on  a  bill  of  exchange,  the 
defendant  was,  by  a  judge's  order,  (in  the 
usual  form,)  to  make  the  admission  spe* 
cified  in  the  notice  to  admit,  and  the 
notice  called  on  the  defendant  to  admit 
that  the  document  therein  **  specified  to 
be  original,  was  written,  signed,  or  exe- 
cuted, as  it  purports  to  have  been,  $avimg 
aUj'uBt  exceptions  to  the  admietibttiJy  of  tudi 
document  at  evidence  in  this  cause."  The 
notice  then  described  the  bill  of  exchange 
in  the  usual  manner:— ^M,  that  this 
admission  did  not  preclude  the  defendant 
from  objecting  that  the  bill  was  noi  pro* 
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perly  stamped,  and  also  that  this  was  not 
such  an  admission  as  dispensed  with  the 
production  of  the  bill.  Vain  v.  IVhiuing' 
ton.  484 

ADULTERY. 
Bk  Cmix.  Gov.    Lahcbst,  1,  S,  8, 4. 

AFFIDAVITS. 
Stt  Oatbs,  ADMivisTiaiire  vvvscbssabt. 

AGENT. 
Ste  Etidkvcb,  1,  8.    Tbbsfass,  8. 

AGREEMENT. 
Set  Bill  of  EzcBAsros,  12.  Stamp,  1. 
An  agreement  in  writing,  made  by  proper 
authority,  contained  in  the  body  of  it  the 
names  of  all  the  contracting  parties,  and 
concluded:  ^'In  witness  whereof  we  have 
hereto  set  onr  hands,  dec.  ;**  but  there  was 
not  any  signature  at  the  foot  of  the  agree- 
ment by  any  one : — Held,  that  the  agree* 
ment  was  not  signed  by  the  parties  to  be 
charged  under  the  provisions  of  the  Sta- 
nte  of  Frauds,  because  the  names  were 
inserted  of  necessity  in  the  body  of  the 
agreement  to  make  sense  of  it,  and  should 
not  be  used*over  again  as  signatures; 
and  because  it  appeared  from  the  u'hole 
of  the  document  that  the  parties  had  not 
intended  it  to  be  binding  upon  them  until 
the  names  bad  been  signed  at  the  foot  of 
the  paper.    Hubert  v.  Turner,  361 

AIDING  A  CONSTABLE,  (REFUSAL.) 
See  Go K STABLE,  2,  3. 

AIDING  AN  ESCAPE. 
See  EscAFB. 

AMENDMENT. 

L  On  the  trial  of  an  action  against  officers 
of  a  court  of  requests,  the  nisi  prius  re- 
cord contained  only  a  plea  of  not  guilty, 
without  the  words  **by  statute"  being 
added.  The  defendant's  counsel  wished 
to  amend,  by  adding  the  word>  "by  sta- 
tu te"  to  the  nis>i  prius  record.  The  judge 
would  not  allow  the  amendment,  as  it 
could  not  be  shown  that  the  words  **  by 
statute"  were  on  the  defendant's  plea;  but 
temble,  that,  if  it  could  have  been  shown 
that  the  words  **  by  statute"  had  been  in  the 
issue  delivered  by  the  plaintiff's  attorney, 
the  judge  would  have  allowed  the  amend- 
ment   Fomtan  v.  Dawet,  127 

9,  In  replevin  upon  a  taking  of  goods  in  a 
public  house  and  a  brewery,  there  was 
an  avowry  as  to  the  taking  in  the  public 
house  only  (omitting  the  brewery.)  The 
judge  at  the  trial  would  not  allow  the 
avowry  to  be  amended  by  inserting  the 
brewery,    /-ye  v.  Bower,  262 

3.  The  2ad  section  of  the  stat  3  &  4  Will. 
4,  c.  42,  does  not  extend  to  the  amending 
of  omiuione  in  pleading.  Ibid, 

A,  An  affidavit  was  sworn  in  a  cause  of  the 
Commissioners  of  Charitable  Donations 
and  Bequests  in  Ireland,  ai^ainst  J.  E.  D.; 
and  in  an  indictment  for  perjury  on  it, 


the  affidavit  wis  aBcfe4  to  be  entitled  iii 
that  cause.  The  affidarit  was  c&titled 
the  **  Commissioner,"  instead  of  "  Cos» 
missioners ;"  but  the  lord  chief  justice 
allowed  an  amendment  of  the  indictmeni 
to  obviate  an  objection  as  to  this  vari- 
ance.   Reg,  V.  CArultan. 


APPOINTMENT. 

1.  The  jurisdiction,  to  determine  whether  a 
mariied  woman  has  power  to  make  an 
appointment  in  the  nature  of  a  will,  be- 
longs to  the  queen's  temporal  courts. 
Tucker  v.  Inman,  32 

2.  It  is  necessary  that  administration,  in 
some  degree,  should  be  granted,  beforv 
the  Court  of  Chancery  will  adjudicate  oa 
the  validity  of  a  testamentary  appoint- 
ment made  by  a  married  woman.      IbiL 

3.  And  if  a  married  woman  have  a  power 
of  appointment  over  a  particular  amount 
of  properly,  and  that  property  is  pur- 
chased by  A.  B.,  the  Court  of  Chancery 
will  adjudicate  respecting  it,  whether  tht 
Prerogative  Court  grant  letters  limited  to 
that  amount  only,  or  give  general  letters 
of  administration.  /6uf. 

4.  In  the  case  where  a  married  woman  has 
a  power  of  appointment  over  a  certain 
amount  of  property  bequeathed,  the  Pre- 
rogative Court  will  not  grant  to  A.  B.  (he 
not  being  the  husband  of  the  deceased 
nor  executor)  administration  csetemnia^ 
but  only  IwtUed  to  the  amount  in  qnestion. 

Ilrid. 

5.  Where,  in  prohibition,  there  is  a  special 
traverse  of  the  allegation  of  the  practice 
of  the  Court  of  Chanceir,  respecting  the 
will  **  so  made  by  Sarah  Inman,"  namely, 
that  it  was  not  necessary,  t>efore  that 
court  would  proceed  to  adjudicate,  that 
limited  letters  of  administration  should  be 
granted,  the  traverse  is  made  oat  by 
showing  that  in  tkit  cote  the  Prerogative 
Court  will  not  grant  more  than  Umiied 
letters  to  the  party  in  question,  although 
it  be  shown  that  the  Court  of  Chancery 
would  adjudicate  if  the  letters  of  admi« 
nistration  had  been  general,  Ibndm 

APPREHENSION. 
See   Falsi   iMFaisoHMsitT,  4,  3.     Tasa- 

PASt,  6. 

APPRENTICE. 
See  BoAiD  and  Loooiae* 

ARREST. 
See  Tbbspass,  6. 

ARSON. 
See  DixoLfsai^io  Housts,  6,  6, 7. 

In  a  case  of  arson,  it  appeared  that  a  small 
fagot  was  set  on  fire  on  the  boarded  floor 
of  a  room,  and  the  fagot  was  nearly  con- 
sumed; the  boards  of  the  floor  were 
'*  scorched  black,  but  not  burnt,"  and  no 
part  of  the  wood  of  the  floor  was  cn^ 
sumed:— Hc2i/,  that  this  was  not  a  sai&- 
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cient  boming  to  support  an  indicftment 
for  arson.    Meg*  y  HuaelL  Ml 

A88AULT. 
See  MuHsiB,  4.    Wtioimiire,  3,  4. 

1.  If  one  man  strikes  am»tber  a  blow,  that 
other  has  a  right  to  defend  himself  and 
to  strike  a  blow  in  hie  deftnre,  bot  he  has 
no  right  to  revenge  kmuelf;  and  if,  when 
all  the  danger  is  past,  he  strikes  a  blow 
not  necessary  for  his  defence,  he  com- 
mits an  assanlt  and  battery.  Reg,  v. 
ThritatlL  S14 

S.  The  burglariously  breaking  and  entering 
a  dwelling-house,  with  intent  to  commit 
a  rape,  is  not  a  crime  that  includes  an 
Assault;  and  therefore,  in  an  indictment 
for  such  a  burglary,  the  prisoner  cannot 
be  convicted  of  an  assault  under  the  stat. 
1  Vict  c.  85, 8. 1 1.    Beg.  v.  IVaikins.    264 

8.  Action  for  assault  Plea,  that  the  plain- 
tiff entered  the  defendant's  close  without 
leave  and  license,  and  that  the  defendant 
ordered  him  off:  but  he  not  going,  the 
defendant  molliter  manus,  &^,  Replica- 
tion, de  in  jurist : — Held,  that  under  this 
plea  it  is  not  necessary  for  the  defendant 
to  rebut  all  leave  and  license,  because 
that  is  not  material  to  the  issue,  the  de- 
fendant's justification  being  complete,  if 
he  can  show  that  he  required  the  plain 
tiff  to  leave  the  close,  and  the  plaintiff 
refused  to  do  so,  although  the  plaintiff 
had,  in  fact,  entered  at  first  by  the  leave 
and  license  of  the  defendant  that  leave 
and  license  lasting  only  during  the  de- 
fendant's pleasure.  Jelly  y.  Bradley.    270 

4«  In  a  case  of  manslaughter,  the  prisoner 
cannot  be  convicted  of  an  assault  under 
the  Uth  sect  of  the  stat  1  Vict  c.  85, 
unless  that  assault  is  the  subject-matter 
of  the  charge,  and  im bodied  in  the 
charge,  and  which  would  itself  have  been 
the  felony,  but  for  some  other  cause;  and 
the  jury  ought  not  on  a  charge  of  man- 
slaughter, to  convict  the  prisoner  of  an 
assault  unless  that  assault  conduced  to 
the  death  of  the  deceased,  although  the 
death  was  not  manslaughter.  JUg.  v. 
Crumpton*  697 

ASSAULT,  WITH  INTENT  TO  ROB. 

An  indictment  for  an  assault,  with  intent 
to  rob,  which  charges  that  the  prisoner, 
in  and  upon  R.  B.  *'  feloniously  did  make 
an  assault  with  intent  the  moneys,  goods, 
and  chattels  of  the  said  R.  B.,  from  the 
person  and  against  the  will  of  him,  the 
said  R.  B.,  then  and  there  feloniously  and 
violently  to  rcb,  steal,  take,  and  carry 
away,  against  the  form  of  the  statute,** 
&c.,  is  good.    Reg.  v.  Huxley,  596 

form  of  indictment  Jlnd, 

ATTEMPT   TO   COMMIT   MISDE- 
MEANOR. 

^  man  went  into  a  pawnbroker's  shop  in 
the  middle  of  the  day,  and  laid  down 


eleven  thimbles  on  the  counter,  sayings 
"I  want  five  shillings  on  them.'*  The 
pawnbroker's  assistant  asked  the  man  if 
they  were  silver,  and  he  said  they  were. 
The  assistant  tested  them,  and  found  they 
were  not  silver,  and  in  consequence  did 
not  give  the  man  any  money,  but  sent  for 
a  policeman,  and  gave  him  into  custody: 
— Held,  that  the  conduct  of  the  man  wno 
presented  the  thimbles  araoonted  to  an 
attempt  to  commit  the  statutable  misde* 
meanor  of  obtaining  money  under  false 
pretences,  and  by  consequence  that  if 
money  had  been  obtained,  that  statutable 
offence  would  have  been  complete.  Reg. 
y.  BalL  249 

AUCTION. 

In  the  sale  of  certain  lots  of  goods  by  auc- 
tion, the  conditions  of  sale  prefixed  to 
the  auctioneer's  catalogue  were,  among 
others,  that  the  goods  were  to  be  paid  for 
before  delivery,  and  to  be  cleared  off  the 
premises  by  a  certain  day: — Held,  in  the 
absence  of  evidence  of  a  specific  stipula* 
tion  to  that  effect  that  the  law  would  not 
imply  a  custom  that  the  purchaser  should 
inspect  and  measure  the  goods  knocked 
down  to  him  before  he  paid  for  them; 
and  that  the  words  of  the  catalogue,  **  be- 
fore delivery,"  meant  before  delivery /or 
any  purpoee,  whether  to  measure  or  to 
clear  away.  Senu,  where  the  goods  are 
bought  by  sample,  in  which  case  the 
purchaser  has  a  right  before  payment, 
to  see  that  the  bulk  corresponds  with  the 
sample.    Pettitt  y.  MUrhelL  424 

AirrHORITY. 
See  Bill  dp  Ezcbanob,  7,  8,  0. 

AUTREFOIS  ACQUIT. 
An  acquittal  of  an  offence  charged  as  a 
larceny  cannot  be  pleaded  in  bar  to  an 
indictment  for  the  same  offence  charged 
as  a  false  pretence.    Reg.  y.  Hendenon. 

828 

BANKERS'  CHECK. 
See  Bill  dp  Ezchahob,  4.    Momr  rab  aitd 

BSCBIVBD. 

BANK,  JOINT-STOCK. 

See  EXBBSZLBMBHT,  8. 

BANKRUPT. 
See  Maltciovslt  suiiro  out  Fiat  of.    Pbk- 
juar,  6,  6.    PBTiTioiriae  Cbbditob,'  1. 

1.  A  boarding  and  lodging-house  keeper, 
who  also  keeps  a  stock  of  wine,  which 
she  supplies  to  her  boarders  and  lodgers, 
by  a  bottle  at  a  time,  as  each  of  them 
may  require  it  is  a  hotel-keeper  under 
sect  2  of  the  Bankrupt  Act  6  Geo.  4,  c 
16,  and  as  such  subject  to  the  bankrupt 
laws.    Gibion  y.  King.  458 

2.  A  person,  by  suffering  judgment  to  go  by 
default  does  not  **  procure**  his  goods  to 
be  taken  in  execution  under  sect  8  of  the 
Bankrupt  Act,  6  Geo.  4,  c  16,  so  as  to  ba 
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xn  act  of  banlmiptcy,  atfhoQgh  his. goods 
be  afterwards  taken  in  an  execution  sued 
out  upon  that  judgment  Ibid, 

9,  A  person  **  procuring"  his  goods  to  be 
taken  in  execution  has  no  effect  as  an 
act  of  bankruptcy  till  the  goods  are 
actually  taken.  Jbid. 

C  A  fiat  in  bankruptcy  issued  on  the  7ih 
of  March,  I64!S,  andin  an  action  of  trover 
by  the  assignees  for  goods  pledged  by  the 
bankrupt  on  the  SSth  of  February,  the 
trading  was  disputed.  The  bankrupt  wai 
a  boarding-house  keeper,  and  sold  wine 
to  her  l>oarders: — Held^  that  a  paper  in 
the  handwriting  of  the  bankrupt,  purport- 
ing to  be  an  account  between  her  and 
one  of  her  boarders,  from  December, 
1840,  to  May,  1841,  was  not  receivable  in 
evidence  to  prove  the  trading,  unless  it 
could  be  shown  to  have  been  written  be- 
fore the  bankruptcy ;  and  held  also,  that 
a  book  containing  accounts  between  the 
bankrupt  and  one  of  her  boarders,  of 
dates  all  antecedent  to  the  bankruptcy,  and 
to  which  the  word  **  settled"  was  added  in 
the  t>ankrupt'8  handwriting,  was  also  not 
receivable  in  evidence,  unless  it  was 
ahown  that  the  entries  were  written  be- 
fore the  bankruptcy.  Ibid, 

^  If  in  an  action  of  trover  by  assignees  of 
a  bankrupt  the  defendant  plead  that  the 
plaintiffs  are  not  assignees,  the  plaintiffs 
niay,  on  that  issue,  give  evidence  of  any 
act  of  bankruptcy  committed  before  the 
date  of  the  fiat,  although  such  act  of 
bankruptcy  be  later  in  date  than  the  tran- 
saction which  is  relied  on  as  the  conver- 
sion by  the  defendanL  Jbid, 

BARBERS'  COMPANY. 
See  Jvaoa,  1. 

BASTARDY.  ORDER  OF. 
See  GoABDiAV  dp  tbi  Pooa. 

BEGIN,  RIGHT  TO. 

1.  In  an  action  of  trespass  to  land,  the  de- 
fendants pleaded  not  guilty,  and  a  right 
of  way.  The  plaintifl^  replied  de  injurid 
to  the  plea  of  the  right  of  way;  and 
newly  assigned,  thai  the  trespasses  were 
committed  **on  other  and  different  oc- 
casions*' than  that  in  the  second  plea 
flientioned.  The  defendants  pleaded  to 
the  new  assignment  a  payment  of  money 
into  court,  and  by  this  plea  relinquished 
and  abandoned  to  mueh  of  the  general 
issue  "  as  traverut  or  denies,  or  can  be 
deemed  or  construed  to  traverse  or  deny 
ike  eaid  tretpatat*  newly  attigned,  or  any 
part  thereof"  Replication  to  this  plea, 
accepting  the  sum  paid  into  court,  '*in  full 
^gatiif action  and  diaeiuirge  of  the  said  several 
treepoMaet  aboce  neveiy  auigned  i^'—Held^  that 
as  the  plea  of  not  guilty  was  not  entirely 
withdr}twn,the  plaintiff  bad  the  rifrht  to 
begm :  and  *hat,  if  in  a  case  like  this  the 
defendant  wished  to  begin,  he  should 


take  out  a  aammons,  and,  by  a  judge's 
order,  withdraw  the  general  issue  entirely 
from  the  record.    Jhriae  v.  Seaward,       t9 

2.  If  in  an  action  on  a  life  policy  the  defend- 
ants plead  that  at  the  time  of  the  declara- 
tion of  health  and  the  policy  the  habits 
of  the  person  iriiose  life  was  insured 
were  kDmoderaie  and  intemperate,  and 
that  he  was  addicted  to  excessive  drink- 
ing: Replication,  that  his  habits  were 
moderate  and  temperate,  and  not  im« 
moderate  and  intemperate,  and  that  he 
was  not  addicted  to  excessive  drinking: 
-^ifoU,  that  on  these  pleadings  the  plain- 
tiff should  begin,  as  there  was  an  affirma- 
tive on  both«ides.    -Cvtngv,  Fenn,     »  43 

8.  In  an  action  by  the  endorsee  against  the 
maker  of  a  promissory  note,  the  defend- 
ant pleaded  that  the  note  was  in  the  hands 
of  G.  v.,  and  that,  while  it  was  so.  the 
claim  of  O.  V.  on  this  note  was  by  an 
order  of  nisi  prius  referred  to  an  arbitra- 
tor; and  that,  before  any  award  was 
made,  the  note  was  in  violation  of  good 
faith  delivered  to  the  plaintiff;  and  that 
the  plaintiff,  at  the  time  he  took  the  note, 
had  full  knowledge  of  all'the  premises: 
Replication,  that  the  plaintiff  had  not  any 
knowledge  of  the  premises  >^Held,  that, 
on  these  pleadings,  the  defendant  must 
begin,  as  the  plaintiff's  knowled^  of  the 
facts  was  an  essential  part  of  the  defence. 
Sndth  V.  Martin,  58 

4.  If  a  declaration  on  promissory  notes,  by 
endorsee  against  drawer,  contains  counts 
on  the  notes  only,  without  any  cither 
count,  and  the  defendant  plead,  as  to  part 
of  the  amount,  payment  of  thst  sum  while 
the  payee  was  the  holder  of  the  notes, 
and,  as  to  the  residue,  a  payment  of  a 
further  sum  into  court,  and  that  the  plain- 
tiff ha«  sustained  no  greater  damai^es: 
Replication  to  the  first  plea,  that  the  pay- 
ment was  not  made  while  the  payee  was 
the  holder  of  the  notes ;  and  to  the  second 
plea,  that  the  plaintiff  had  susuined 
greater  damages  >-^Held,  that  if  the  first 
issue  had  stood  alone,  the  defendant  would 
have  been  entitled  to  begin,  but  that  the 
second  issue  entitled  the  plaintiff  to  begin, 
although  it  was  stated  by  the  defendant's 
counsel,  that,  if  the  defendant  succeeded 
on  the  fir<t  issue,  the  plaintiff,  as  matter 
of  calculation,  could  not  be  entitled  to 
any  thing  on  the  second  issue.  CVippt  v. 
Welti,  489 

BENEFIT  SOCIETY. 
See  Labcbst,  7. 

BIGAMY. 

1.  If  in  a  case  of  bigamy  there  be  a  discre- 
pancy between  the  Christian  name  of  the 
prisoner's  first  wif^,  as  laid  in  the  indict- 
ment, and  as  stated  in  the  copy  of  the 
register,  which  is  produced  to  prove  tha 
first  marriage,  the  prisoner  must  be  ae* 
quitted;  %mU9$  that  discrepancy  can  \m 
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explained,  or»  in  the  absence  of  Ruch 
proof,  unless  it  can  be  shown  that  the 
first  wife  was  known  by  both  names. 
Meg,  ▼.  Gooding,  207 

S.  In  a  case  of  bi^ramy  it  appeared  that  the 
prisoner's  first  wife  had  left  him  siiteen 
years  ago;  and  it  was  proved  by  the 
aecond  wife  that  she  had  known  him 
nine  years  living  as  a  single  man,  and 
that  she  had  never  heard  of  the  first  wife, 
who,  it  appeared,  had  been  living  seven- 
teen miles  from  where  the  prisoner  re- 
aided  : — Hdd^  that  on  this  evidence  the 
prisoner  ought  to  be  acquitted  on  the 
proviso  contained  in  the  THA  section  of 
the  9  Geo.  4,  c  31.    Jtcg.  v.  T.  Jonet, 

614 

BILL  (IGNORED.) 

Ste   IVDICTMBVT,  9. 

BILL  OF  EXCHANGE  AND  PROMIS- 
SORY NOTE. 
8h  Bboi V,  Riear  to,  3,  4.    Wititbbb,  8. 

1.  A  paper  was  in  the  following  form,  **  I, 
R.  J.  M.,  owe  Mrs.  E.  the  sum  of  6^ 
which  is  to  be  paid  by  instalments,  for 
rent  (Signed)  R.  J.M.:"— HrM,  not  to 
be  a  promissory  note,  as  no  time  was  sti- 
pulated for  the  payment  of  the  instal- 
ments.   Mcffai  V.  Edwards,  16 

S.  If  in  assumpsit  on  a  bill  of  exchange  by 
endorsee  against  acceptor,  with  a  count 
upon  an  account  xtated,  the  defendant 
plead  to  the  first  count  that  he  did  not 
accept,  and  do  not  plead  at  all  to  the 
second  count,  and  the  award  of  venire  be 
in  the  usual  form  to  try;  the  judge  at 
nisi  prius  will  try  the  issue  joined,  and, 
if  a  verdict  pass  for  the  plaintiff,  a  nolle 
prosequi  should  be  entered  as  to  the  count 
upon  an  account  stated.  iMckit  v.  Gom' 
ptrtz,  65 

3.  Where,  after  an  action  is  brought  by  the 
endorsee  of  a  bill  of  exchange  against  the 
acceptor,  the  drawer  pays  the  acceptor 
part  of  the  amount,  the  endorsee  (unless 
ne  be  suing  as  a  trustee  for  the  drawer) 
should  take  a  verdict  against  the  acceptor 
for  the  balance  and  interest  only,  and 
vhen  he  is  paid,  he  should  give  the  bill 
up  to  the  drawer.    Hemming  v.  F.rook,  67 

4.  The  plaintiffs  sold  horses  to  the  defend- 
ant on  the  10th  of  March,  1840,  and  in 
payment  the  defendant  gave  a  check  on 
his  bankers,  which  the  plaintiffs  crossed 
to  their  own  bankers  and  paid  in  to  them 
on  the  11th  of  the  same  month.  The  de- 
fendant's bankers  did  not  use  the  clear- 
ing-house in  Lombard  street,  and  accord- 
ingly the  plaintiffs'  bankers  presented  the 
check  to  the  defendant's  bankers  on  the 
ISth,  whereas,  otherwise,  they  would  have 
presented  it  at  the  clearing-house  on  the 
evening  of  the  11th.  The  defendant's 
bankers  bad  stopped  payment  on  the 
l%th',^Held^  that  the  bankers  of  the 
plaaotifiQi.  had  acted  in  strict  accordance 
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with  the  rules  of  mercantile  law;  but 
that  the  plaintiffs  themselves  had  been 
guilty  of  laches  in  not  paying  the  check 
to  their  bankers  on  the  10th,  if  they  re- 
ceived it  within  banking-hours.  Alexander 
V.  hwrrhfield,  76 

6.  If  a  party  makes  a  promissory  note, 
whereby  he  promises  to  pay  the  plaintiff, 
or  order,  **600^,  with  interest  thereon, 
at  the  rate  of  six  per  cent,  per  annum, 
twelve  months  after  date,"  the  judge  will 
advise  the  jury,  in  allowing  interest  up 
to  the  time  of  signing  judgment,  to  allow 
it  at  the  rate  of  five  per  cenu  only.  Ward 
y,Morriion,   ,  868 

6.  A  notice  of  dishonour,  addressed  to  the 
defendant,  stating,  that  *'your  draft  upon 
Mr.  O.  0.  for  60/^  due  3d  March,  is  re- 
tunud  to  Mt  unpaid,  and,  if  not  taken  up  in 

.  the  course  of  this  day,  proceeding  will 
be  taken  against  both  you  and  him  for 
the  recovery  thereof,"  is  a  good  notice  of 
dishonour.    Bohmm  v.  Curlewit*  378 

7.  If  a  bill  of  exchange  or  promissory  note 
he  drawn,  accepted,  or  endorsed,  by  one 
of  two  persons  who  are  partners  in  a 
business  which  is  not  a  trade,  (e.  g.  as  at- 
torneys,) in  the  name  of  the  firm,  and  the 
partner,  who  did  not  write  the  names  of 
the  firm,  by  his  plea  deny  the  drawing, 
acceptance  or  endorsement  respectively, 
the  plaintiff  must  give  evidence  of  the 
authority  of  the  other  partner  to  draw, 
accept,  or  endorse  in  the  name  of  the 
firm;  but  in  the  case  of  a  commercial 
firm  this  is  not  necessary,  as  there  is  a 
general  authority.    Levy  v.  Pyne,       468 

8.  P.  had  It,  who  were  in  partnership  as 
attorneys,  were  sued  as  the  endorsers  of 
a  promissory  note  endorsed  by  P.  in  the 
name  of  the  firm.  P.  suffered  judgment 
by  default,  and  R.  pleaded  that  he  did  not 
endorse :— tfeM.  that  in  order  to  show  an 
authority  in  P.  to  endorse  notes  in  the 
name  of  the  firm,  parol  evidence  could 
not  he  given  of  other  bills  and  notes 
drawn,  accepted,  or  endorsed  in  a  similar 
manner  and  paid  by  the  fipnk,  a& showing 
a  course  of  dealing;  but  thai  each  bill 
and  note  must  be  produced  op  aedounted 
for;  and  that  such  of  the  bMls  or  htues  as 
had  been  given  up  to  Ihe  defendants 
when  paid,  might  l>e  caNed  for  ander  a 
notice  to  produce,  aad^  if  not  produced, 
secondary  evidence  might  be  given  of 
their  contents.  Ihid. 

9.  Held  also,  that  evidence  might  be  given 
of  bills  and  notes  (which  were  produced) 
which  had  been  drawn,  accepted,  or*  en- 
dorsed by  R.  in  the  name  of  the  firm,  and 
which  were  anerwards  paid  t>y  the  firm, 
as  this  was  evidence  of  a  mutual  authori  • 
ty  for  each  partner  to  draw,  accept,  and 
endorse  notes  and  bills  in  the  name  of  the 
firm.  lhid» 

10.  In  an  action  on  a  promissory  note,  the 
note  purported  to  be  **  For  •value  reeeiTeA 
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In  Pen  nance  shares,  parsnant  to  annex- 1 
ed  contract;"  no  contract  was  in  fact  an- 
nexed : — held,  that  this  special  descrip- 
tion of  the  consideration  for  the  note  did 
not  render  it  incumbent  on  the  plaintiff 
to  pot  in  any  contract  or  other  document 
besides  the  note  itself,  in  order  to  establish 
his  case.    Fox  v.  Frith,  502 

11.  The  defendant's  father  owed  the  plain- 
tiff money  for  goods  sold;  and  for  the 
Erice  of  these  goods  the  defendant  made 
is  promissory  note  in  his  own  name, 
and  gave  it  to  the  plaintiff,  who  was  cog- 
nisant of  all  the  facts,  and  that  the  de- 
fendant had  received  no  consideration 
for  the  note : — Held,  that  the  above  cir- 
>  cumstances  could  not  be  given  in  evi- 
dence under  a  plea  of  ** accommodation 
bill,"  and  that  there  was  in  this  case  an 
original  liability  on  the  part  of  the  de- 
fendant, and  that  for  a  good  considera- 
tion, viz.  family  affection.    Cook  v.  Long, 

610 

IS.  A  paper  in  the  following  form,  <'W. 
W.  lent  to  J.  R.  the  sum  of  191.  19«.  11</.; 
to  receive  five  per  tenL  for  the  same  19/. 
19«.  111/.;  to  pay  on  demand  to  the  said  W. 
IVn  giving  J.  R.  six  months*  notice  for 
the  same,"  is  a  promissory  note,  and  not 
an  agreemenu     Walker  v.  Roberts.      690 

BIRTH.  CONCEALMENT  OP. 

See  COKCBALMSKT  or  BiBTH. 

BOARD  AND  LODGING. 

A*  placed  his  son  with  B.,  a  chemist  and 
aruggist,  who  intended  to  pass  his  ex- 
amination at  Apothecaries'  Hall,  but  was 
delayed  in  so  doing  by  ill  health.  It  was 
intended  that  A.'s  son  should  be  appren- 
ticed to  B.,  but  he  stayed  for  five  years 
with  B.,  having  his  board  and  lodging, 
and  being  taught  the  business  of  a  che- 
mist and  druggist,  and  he  then  left  B., 
and  was  never  apprenticed  to  him: — 

"  Het^  that,  to  entitle  B.  to  recover  for  the 
board,  lodging,  and  teaching  of  A.'s  son, 
the  jury  must  be  satisfied  that  A.'s  son 
was  placed  with  B.  upon  an  agreement 
or  understanding  that  B.  was  to  be  paid 
for  his  board  and  lodging  and  for  teach- 
ing him;  but  if  the  jury  were  not  so  sa- 
tisfied, or  if  they  thought  that  A.'s  son 
was  not  to  be  paid  for  till  B.  had  passed 
his  examination  at  Apothecaries  Hall, 
ftnd  that  A.'s  son  was  then  to  be  appren- 
ticed to  B.  as  an  apothecary : — Held,  that 
B.  was  not  entitled  to  recover  any  thing 
for  the  board  and  lodging  and  teaching 
during  the  five  years.  AttvfoUrt  v.  Court' 
fwy.  61 

BOARDING-HOUSE  KEEPER. 
See  BAXKBcrr,  1. 

BRIDGE. 

1  Widge  had  been  built  before  43  Geo.  3 
over  a  stream  of  water.  The  stream  was 
ftever  knoifn  to  be  diy,  bat  in  the  winter 


its  depth  only  averaged  two  and  a  half 
feet.  It  was  part  of  a  sheet  of  water 
crossing  low  land,  and  at  the  place  where 
the  bridge  crossed  it,  it  was  confined  by 
embankments  to  prevent  it  from  orec^ 
flowing  the  adjoining  meadows.  The 
judge  left  it  to  the  jury  whether  this 
structure  were  a  bridge  over  a  stream  of 
water,  for,  if  so,  it  was  not  necessary  that 
it  should  be  for  the  convenience  of  the 
public  under  43  Geo.  3,  c.  59,  s.  6,  bat 
the  county  were  liable  to  repair  it.  i?rg. 
V.  The  Inkabitantt  of  GUmce$ttr»hire.      506 

BURGLARY. 
See  IxnicTMSKT,  1,  6. 

I.  A  servant  pretended  to  concor  with  two 
persons,  who  proposed  to  him  to  unite 
with  them  in  robbing  his  master*s  house. 
The  master  being  ont  of  town,  the  ser^ 
rant  communicated  with  the  police,  and 
acted  under  their  instructions.  In  con* 
sequence  of  this,  a  little  after  9  o'clucky 
one  evening,  he  let  in  one  of  the  persons 
by  lifting  the  latch,  but  before  that  person 
had  taken  any  property  he  was  seized  by 
the  police,  and,  a  crowbar  being  found 
upon  him,  was  immediately  placed  in 
confinement.  After  this  the  servant  went 
out  again  and  fetched  the  second  person, 
and  let  him  in  in  the  same  manner.  This 
person  was  seized  with  a  basket  of  plate 
in  his  hand,  which  he  had  carried  trom 
the  kitchen  part  of  the  way  up-stairs :-» 
Heldf  that  neither  of  the  persons  could  be 
convicted  of  burglary ;  but  that  the  one 
who  was  seized  with  the  plate  might  be 
convicted  of  stealing  in  a  dwelling-house, 
and  also  that  the  other  might  be  indicted 
as  an  accessory  before  the  fact  to  such 
stealing.     Beg,  v.  Johnton,  218 

3.  The  burglariously  breaking  and  entering 
a  dwelling-house  with  intent  to  commit  a 
rape,  is  not  a  crime  which  includes  an 
assault ;  and  therefore  in  an  indictment 
for  such  a  bgrglary  the  prisoner  cannot 
be  convicted  of  an  assault  under  the  llth 
sect  of  the  stat  1  Vict.  c.  85.  Reg,  v. 
Watkine,  264 

3.  An  indictment  charged  a  prisoner  with 
having  burglariously  broken  and  entered 
a  dwelling-house,  *'  with  intent  one  A.  D. 
in  the  said  dwelling-house  then  being 
violently  and  against  her  will  then  ami 
there  feloniously  to  ravish  and  carnally 
know;**  whether  that  allegation  is  sof^ 
ficient  without  the  addition  of  the  words, 
*'in  the  said  dwelling-house,"  after  the 
words  **then  and  there,"— ^^ttofv.        16«i 

BURNING. 
See  Ansoir. 


CARRIER. 
See  NseLioiwcB,  6. 

1.  Silk  dresses  made  up  for  wearing  wn 
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not  ''silks"  wiChin  the  meaning;  of  the 
Carriers*  Act,  11  Geo.  4  A  I  Will.  4,  c. 
61,  s.  1 :  nor  are  an  eyeglass  with  a  gold 
chain  attached  to  it,  for  the  purpose  of  its 
ht'mg  hong  roand  the  neck  of  the  wearer, 
"trinkets'*  within  the  meaning  of  that 
enactment    Davqf  y,  Mamm,  45 

S.  If  a  message  be  leA  at  the  booking-office 
of  a  carrier  from  N.  to  L.  for  his  van  to 
call  for  the  plaintiff's  laggage,  at  another 
inn,  for  the  purpose  of  its  being  carried 
to  Ln  and  the  carrier's  servant  and  van 
go  to  the  other  inn,  and  the  plaintiff's 
luggage  be  there  put  int  the  carrier's 
Van  and  afterwards  lost  therefrom,  the 
carrier  is  liable  for  the  loss,  just  as  he 
would  be  if  the  luggage  of  the  plaintiff 
had  been  taken  to  the  defendant's  regular 
booking-office.  Ibid, 

CENTRAL  CRIMINAL  COURT. 

See  AccKstoBT,  I.    Juaoa,  1. 

Role  as  to  the  issuing  of  process.  864 

CERTIFICATE  FOR  SPEEDY  EXECU- 
TION. 
See  EztcvTioir,  1. 

CESTUI  QUE  TRUST. 
See  ESjxctmsht,  8. 

CHALLENGE  OP  JURORS. 
Set  Istirm  raoM  the  Coobt  or  Chavcsbt,  8. 

JvRoa,  8. 

CHARTERPARTY. 
See  Shippiso,  1,  8,  3,  4. 

CHECK. 
See  Bill  or  Excbaitok,  4.    Mohst  bad  avd 

micaivBD. 

CHINESE  WITNESa 
Mode  of  swearing.  848 

COIN,    OFFENCES     RELATING     TO 

THE. 

In  order  to  convict  a  person  chai^ced  on  the 
Stat.  3  Will.  4,  c.  34,  s.  8,  with  having  in 
his  possession  more  than  three  pieces 
of  counterfeit  coin,  with  intent  to  otter 
diem,  it  is  not  necessary  that  the  posses- 
sion should  be  individual  possession,  but 
it  is  enough  if  the  coin  be  in  the  posses- 
sion of  the  person  charged,  or  his  irome- 
'  diate  agent;  as  the  interpretation  clause 
of  the  same  statute  (s.  31)  provides  for 
a uch  a  case ;  therefore,  where  two  per- 
sons were  taken  into  custody  together, 
one  of  them  having  on  him  sixteen  pieces 
of  oounterfeit  coin,  and  the  other  only 
two  pieces,  the  judges  held,  that  the  per- 
son who  had  only  the  two  pieces  might, 
in  point  of  law,  be  convicted  as  well  as 
the  person  who  had  the  siiteen.  Reg,  v. 
Williamt.  859 

COMBINA'nON  OP  WORKMEN. 
Set  L.  C.  J.  Tin ral's  Cmahob,  p.  661. 

COMMON  PURPOSE. 
Am  L.   C.  J.  Timpal's    Cmabos,  p.  661. 

WOUJIDIBO,  8. 


COMMONS,  OFFICERS  OF  THE 

HOUSE  OF. 

See  Tbkspabs,  6. 

COMPUTUS,  ANCIENT. 
See  Eviosvcb,  8. 

CONCEALMENT  OF  BIRTH. 

If  a  woman  endeavour  to  conceal  the  birth 
of  her  child  by  placing  the  dead  body  of 
the  child  between  a  bed  and  a  matirass, 
this  is  a  sufficient  disposing  of  the  dead 
body  to  constitute  an  offence  within  the 
Stat.  9  Geo.  4,  c.  31,  s.  14,  and  it  is  not 
essential  to  such  an  offence  that  the  dead 
body  should  either  be  put  in  some  place 
intended  for  its  final  deposit,  or  be  boried 
or  destroyed.    Beg,  v.  Goldihorpe*        385 

CONFESSION. 
See  DsposiTiosr,  4. 

1.  A  servant  was  charged  with  attempting 
to  set  fire  to  her  master's  house.  It  was 
proved  that  the  furniture  in  two  of  the 
bed-rooms  was  on  fire,  and  a  spoon  and 
other  articles  were  found  in  the  socker  of 
the  pump.  The  master  told  the  prisoner, 
that  if  she  did  not  tell  the  truth  about  the 
things  found  in  the  pomp,  he  woo  Id  send 
for  the  constable  to  take  her,  but  he  said 
nothing  to  her  respecting  the  fire  \^HeU^ 
that  this  was  such  an  inducement  lo  con- 
fess as  would  render  inadmissible  any 
statement  that  the  prisoner  made  respect- 
ing the  fire,  as  the  whole  was  to  be  con- 
sidered as  one  transaction.  IUg,v,Heam, 

109 

8.  The  prosecutor  proved,  that  when  the 
prisoner  was  before  the  magistrate  she 
was  duly  cautioned,  and  that  she  made  a 
statement,  which  was  taken  down  and 
read  over  to  her,  and  to  which  she  made 
her  mark,  the  magistrate  also  signing  it. 
The  prosecutor  identified  the  paper  by 
his  own  signature  to  his  own  deposition, 
being  on  the  same  sheet  of  paper : — Held, 
that  the  prisoner's  statement  might  be 
given  in  evidence  without  examining 
either  the  magistrate  or  his  clerk.     Ihid, 

8.  A.  B.,  a  witness  on  a  coroner's  inquest, 
made  a  deposition,  in  which  she  stated  a 
conversation  with  the  prisoner  on  their 
seeing  a  placard  relating  to  the  m order 
of  the  deceased,  and  also  stated  that  she 
called  the  prisoner  a  murderer ;  and  also 
that  she  slept  with  the  prisoner,  and  that 
he  beat  her,  and  mve  her  two  black  eyes. 
The  prisoner  made  a  statement  before  the 
coroner,  which  was  taken  down  in  the 
following  form : — **  Prisoner  admits  sleep* 
ing  with  witness,  blacking  her  eyes,  see- 
ing the  placard,  and  hin  beating  her,  and 
her  ealling  him  raiinlerer.''  Semhle,  that 
the  statement  of  the  prisoner,  and  also 
the  deposition  of  A.  B.,  were  receivable 
in  evidence  agamst  the  pri^onei  on  his 
trial  for  the  murder,  and  that  it  was  no 
objection  in  point  of  law  to  the  receiring 
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of  the  statement  in  evidence,  that  it  began, 
"Prisoner  admits,"  althoagh  that  is  a 
very  improper  «ray  of  taking  down  a  pri- 
soner's statement.    Beg.  v.  Boche.       341 

4.  A  female  servant  being  suspected  of 
stealing  money,  her  mistress  on  a  Mon- 
day told  her  that  ihe  would  forgive  her  if 

'  she  told  the  truth.  On  the  Tuesday  she 
was  taken  before  a  magistrate,  and  was 
discharged,  no  one  appearing  against  her. 
On  the  Wednesday,  the  superintendent 
of  police  went  with  her  mistress  to  the 
bridewell  and  told  her,  in  the  presence  of 
her  mistress,  that  she  ^'was  not  bound  to 
say  any  thing  unless  she  liked,  and  that 
if  she  had  any  thing  to  say,  her  mistress 
would  hear  her ;  but  the  superintendent 
(not  knowing  that  her  mistress  had  pro- 
mised to  forgive  her)  did  not  tell  her  that 
if  she  made  a  statement  it  might  be  given 
in  evidence  against  her.  The  prisoner 
made  a  statement: — /fr^f/,  that  this  state- 
ment was  not  receivable  in  evidence, 
as  the  promise  of  the  mistress  must  be 
considered  as  still  operating  on  the  pri- 

•  Boner's  mind  at  the  time  of  the  statement ; 
but  that  if  the  mistress  had  not  been  then 
present  it  might  have  been  otherwise. 
Bg.  V.  Heweft.  634 

6.  The  mere  knowledge  by  a  prisoner  of  a 
handbill,  by  which  a  government  reward 
and  a  promise  of  a  pardon  are  offered 
in  a  case  of  murder,  ^re  not  sufficient 
grounds  for  rejecting  a  confession  of  such 

Prisoner,  unless  it  appear  that  the  in- 
ncements  there  held  out  were  those 
which  led  the  prisoner  to  confess.  Be^, 
y,  BotwtlL  684 

6.  Where  a  prisoner  desired  that  any  hand- 
bill that  might  appear  concerning  a  mur- 
der with  which  he  stood  charged  might 
be  shown  to  him;  and  a  handbill  was 
shown  to  him  by  a  constable,  by  which  a 
reward  and  free  pardon  was  offered  to 
any  but  the  person  who  struck  the  blow, 
and  the  prisoner  three  days  aAerwards 
made  a  statement,  this  statement  was 
held  to  be  receivable  in  evidence.      Jbi/i. 

-7.  But  where  it  was  afterwards  proved  by 
another  constable,  that  the  prisoner,  on 
the  night  before  he  made  the  statement, 
said  to  him,  that  he  saw  no  reason  why 
he  should  suffer  for  the  crime  of  another, 
and  that  as  government  had  offered  a 
free  pardon  to  any  one  concerned  who 
had  not  struck  the  blow,  he  should  tell  all 
he  knew  abont  the  matter;  the  judge 
held  that  the  statement  that  had  already 
been  given  in  evidence  was  not  properly 
receivable,  and  strack  it  oat  of  his  notes. 

••  If  two  prisoners  be  taken  before  a  magis- 
trate on  a  charge  of  fdony,  what  the  first 
prisoner  says  in  his  statement  before  the 
tfiagistrate  cannot  be  read  in  evidence 
against  the  second,  because,  when  be- 
ure  the  magistrate,  the  second  prison- 


er is  only  called  upon  to  answer  tte 
statements  in  the  depositions  taken  on 
oath,  and  not  what  any  other  prisoner 
may  have  said  in  his  examination.  Beg, 
V.  Swinnerton.  693 

CONSPIRACY. 

An  indictment  for  a  conspiracy  charged  the 
defendant  with  conspiring,  with  other 
persons  unknown,  **  to  cheat  and  defraud 
/.  D.  and  olhen^  and  laid,  as  overt  acts, 
that  the  defendant  did  falsely  pretend  to 
J.  D.  that  he  was  a  merchant  named  G^  and 
did  under  colour  of  a  pretended  contract 
with  J.  D.  for  the  purchase  of  certain 
goods  of**  the  said  /.  D.  and  othert,**  obtain 
a  large  quantity  of  the  goods  *'of  the  said 
/.  D,  and  othertf**  with  intent  to  defraud 
**  the  said  /.  D.  and  of  hen  :**—Held,  that  the 
words  *'and  others*'  throughout  this  in* 
dictment  must  be  taken  to  mean  odurt 
tht  partnert  of  J,  D,,  and  not  other  persons 
wholly  unconnected  with  J.  D.;  and  that 
on  the  trial  of  this  indictment  evidence 
was  not  admissible  to  show  that  the  de» 
fendant  attempted  to  defraud  other  per* 
sons  wholly  unconnected  with  J.  D.  Beg, 
V.  SieeL  337 

CONSTABLE. 
Set  Faux  Imprisostmsht,  6.    Mvansn,  4. 

1.  A  person  charged  to  aid  a  constable,  and 
who  does  so,  is  protected  eundo,  moran- 
do,  et  redeundo.    Beg.  v.  Phelpa,  180 

2.  To  support  an  indictment  against  a  per^ 
son  for  refusing  to  aid  and  assist  a  coo* 
stable  in  the  execution  of  his  duty  in 
quelling  a  riot,  it  is  necessary  to  prove— 
1st,  that  the  constable  saw  a  breach  of 
the  peace  committed ;  3d,  that  there  was 
a  reasonable  necessity  for  calling  on  the 
defendant  for  his  assistance;  and,  3d,  that 
when  duly  called  upon  to  assist  the  con* 
stable,  the  defendant,  without  any  physi- 
cal impossibility  or  lawful  excuse,  refused 
to  do  so ;  and  in  such  a  case  it  is  no  ground 
of  defence  that  from  the  number  of  the 
rioters  the  single  aid  of  the  defendant 
would  not  have  been  of  any  ase.  Beg,  ▼« 
Brown,  314 

3.  Form  of  indictment.  IHd, 

CONTRA  FORM  AM  8TATUT0RUM. 
See  Imdictmsxt,  4. 

CONVICTION,  PRIOR. 
See  Lamcbst,  13. 

CONVICTION,  PROOF  OF. 

See  EviDBWci,  13. 

CORPORATION. 
See  TassFAss,  8. 

cosTa 

A  party  refused  to  admit  the  handwriiin^ 
of  a  third  person  to  a  docament.  The 
judge  at  chambers  made  the  nsoal  order 
for  the  costs  of  proving  it  at  the  trial « 
the  handwriting  of  the  docament 
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proTed,  but  the  docoment  itself  was  one 
which  was  not  receivable  in  evidence  in 
the  cause.  The  judge  at  nisi  prius  would 
not  certify  for  the  costs  of  proving  it, 
FhiU^  V.  Harrit.  493 

GRIM.  CON. 
Skc  Lakcbjit,  1,  2,  3,  4. 

1.  In  an  action  for  crim.  con.  the  marriage 
was  proved  to  have  been  solemnized  at 
the  office  of  the  British  consulate  at  Bey- 
rout,  but  there  was  some  doubt  whether 
it  had  been  solemnized  strictly  according 
to  the  rites  of  the  Church  of  England :  it 
was  not  solemnized  according  to  the  cus- 
tom of  the  country  in  which  it  took  place. 
The  parties  lived  as  husband  and  wife  for 
two  years  afterwards : — Held,  that,  fur  the 
purposes  of  the  jury's  verdict,  this  must 
be  considered  a  marriage  in  fact.  Ca- 
thtrwmd  V.  Cation,  431 

S.  The  writ  in  an  action  for  crim  con.  was 
dated  11th  December,  1840;  there  had 
been  suspicious  circumstances  touching 
the  conduct  of  the  plaintiff's  wife  and  of 
the  defendant  before  that  lime,  and  they 
had   both   left  this  country  about  June, 

1840.  It  was  not  shown  thai  ihey  had 
left  this  country  together.     In  August, 

1841,  the  parties  lived  in  open  adultery 
in  England.  The  jud}?e  directed  the  jury 
that  they  must  dismiss  from  their  minds 
every  thing  which  might  have  occurred 
after  the  date  of  the  writ,  i.  e.  in  and  after 
August,  1841,  and  they  must  infer  the 
adultery,  or  repudiate  it,  by  what  had 
happened  before  Utb  of  December,  1840. 

Ibid. 


DAMAGES. 
8tt  BfLL  or  ExcH4iieK,  6.    Goods  badlt 

MADK. 

Alth  jus^h  where  a  fact  is  admitted  as  to  one 
issue  on  the  record,  and  denied  as  to  an- 
other, the  admissinn  on  the  one  issue  is 

.  not  evidence  on  the  other ;  yet  if  the  jury 
find  both  issues  fur  the  plaintiff,  they  may, 
in  estimating  the  damages  on  the  whole 
case,  take  into  their  consideration  what 
appear  on  the  whole  case  to  be  the  real 
facts  of  iu     Hmoard  v.  Oowit,  380 

DAMAGE  (SPECIAL.) 
8ft  Hla^bkn,  3. 

DAMAGE  (WILFUL.) 
8tt  LAivDUinD  AVD  Tbmavt,  1. 

DEEDS. 

The  person  who  is  entitled  to  the  inherit- 
ance has  a  right  to  the  possession  uf  the 
title  deeds,  and  it  is  no  answer  to  an  ac- 
tion, founded  on  his  right  to  the  posses- 
sion of  the  deeds,  to  show  that  another 
person  has  a  term  of  1000  years  vested 
in  him  to  attend  the  inheritance-  Am  in 
V.  Cnomt,  653 


DEMOLISHING  HOUSEa 

1.  On  an  indictment  under  the  7  &  8  Geo- 
4,  c.  30,  s.  8,  for  beginning  to  demolishf 
pull  down,  or  destroy  any  house,  dec.,  the 
jury  cannot  find  the  persons  guilty,  unless 
they  think  that  their  intention  was  so  to 
destroy  the  house  as,  in  fact,  to  leave  it 
no  house  at  all.  No  injur}\  however  ex- 
tensive, short  of  the  actual  demolition  of 
the  very  walls  of  the  building,  is  contem- 
plated by  the  provisions  of  this  act.  Beg. 
V.  Mami.  290 

8.  On  an  indictment  on  the  statute  7  dc  S 
Geo.  4,  c.  30,  s.  8,  for  feloniously  de- 
molishing a  house  by  rioters,  it  is  a  suffi- 
cient demolishing  of  the  house  if  it  be  so 
far  destroyed  as  to  be  no  longer  a  houses 
and  the  fact  that  the  rioters  left  a  chim- 
ney standing  will  make  no  difference. 
Jieg.  V.  Lanf^ord.  603 

3.  The  sUL  7  &  8  Geo.  4,  c  30.  s.  8,  not 
having  given  any  definition  of  what  shall 
be  a  riot  within  the  meaning  of  that  en- 
actment, the- common  law  definition  of 
a  riot  must  be  resorted  to,  and  in  such  a 
case,  there  will  be  sufficient  terror  and 
alarm  to  support  this  part  of  the  charge, 
if  any  one  of  her  majesty's  subjects  was 
terrified.  ,  Itnd. 

4.  If  persons  riotously  assemble  and  demo- 
lish a  house,  renliy  Mteving  that  it  is  the 
property  of  one  of  them,  and  act  bona  fide 
in  the  assertion  of  a  supposed  right,  this 
will  not  be  a  felonious  demolition  of  the 
house  within  the  stat.  7  &  8  Geo.  4,  c.  30» 
s.  8,  even  though  there  be  a  riot.        Ibid. 

5.  If  rioters  destroy  a  house  by  fire,  this  is 
a  felonious  demolition  of  it  within  the 
Stat.  7  dc  8  Geo.  4,  c.  30,  s.  8.  and  the  per- 
sons guilty  of  such  an  offence  may  be 
convicted  in  an  indictment  founded  on 
that  enactment,  and  need  not  be  indicted 
for  arson  under  sect.  2  of  that  statute. 
Reg.  V.  H'lrru.  661 

6.  If  in  a  case  of  feloniously  demolishing  a 
house  by  rioters,  it  appeared  that  some 
of  the  prisoners  set  fire  to  the  hnu^^e  itself, 
and  that  others  carried  furniture  out  of 
the  house  and  burnt  it  in  a  fire  mnde  on 
a  gravel  walk  on  the  outside  of  the  house, 
it  will  be  for  the  jury  to  say  whether  the 
latter  were  not  encouraging  and  taking 
part  in  a  general  design  of  destroying  the 
house  and  furniture,  and,  if  so,  the  jury 
ought  to  convict  them.  Ibidm 

7.  (f  a  house  he  demolished  by  rioters  by 
means  of  fire,  one  of  the  rioters  who  is 
present  while  the  fire  is  burning  may  be 
convicted  for  the  felonious  demolition, 
under  ihe  Ktat.  7  dc  8  G^*u  4,  c.  30,  s.  8, 
although  he  is  not  proved  to  have  been 
present  when  the  house  was  originally 
het  cm  fire.     tUg,  v.  Stmpton.  6tt9 

DEMURRAGE. 
See  SaiFPfite,  1,  S,  3, 

21 
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DEMURRER. 
See  PiMJUET,  16. 
1.  A  prisoner,  in  case  of  marder,  may  de- 
mur ;  and  if  his  demarrer  be  overmled, 
he  may  still  plead  not  goilty ;  and  tembfe, 
that  he  may  demur  and  plead  over  to  the 
felony  at  the  same  time.    Beg.  v.  Phelp», 

180 
%  It  is  competent  for  a  prisoner  to  demur 
and  plead  over  to  the  facts  of  an  indict- 
ment at  the  same  time.    Reg.  v.  Jdamt, 

299 

3.  A  defendant  in  an  indictment  cannot, 
after  plea,  take  advantage  of  any  defect 
which  is  aided  after  verdict  by  the  21st 
section  of  the  stat.  7  Geo.  4,  c  64;  the 
only  mode  of  uking  advantage  of  such 
defects  being  by  demurrer.  lUg,  r.  EUi*, 

564 

4.  Where  a  prisoner  in  a  case  of  felony  has 
in  the  absence  of  his  counsel  pleaded  to 
an  indictment  which  is  objectionable  on 
demurrer,  the  judge  will  on  the  applica- 
tion of  the  prisoner's  counsel  allow  the 
prisoner  to  demur  before  the  evidence  is 
gone  into.     Reg.  v,  Purchaee.  617 

5.  In  a  case  of  embezzlement,  if  the  pri- 
soner demurs  to  the  indictment  and  the 
demurrer  is  decided  against  him,  the  pri- 
soner mav  plead  over  and  take  his  trial. 

Ibid. 
DEPOSITION. 
See  Coirrstaioiv,  3. 

1.  On  the  trial  of  a  case  of  felony,  where 
the  prosecutor  is  bed-ridden,  and  not 
likely  to  be  ever  able  to  attend  ihe  as- 
sizes, his  deposition,  taken  by  the  com- 
mitting magistrate  in  the  presence  of  the 
prisoner,  may  be  given  in  evidence;  and 
the  deposition  may  be  proved  by  a  person 
who  was  present,  without  calling  the 
magistrate  or  his  clerk.  Reg.  v.  WiUfutw. 

145 

9,  When  a  deposition,  taken  before  a  magis- 
trate, is  to  be  given  in  evidence,  it  is  very 
proper,  as  matterof  cauti«m,  that  the  ma- 
gistrate or  his  clerk  should  be  called  in 
all  cases  where  it  can  be  conveniently 
done;  but  it  is  not  necessary  in  point  of 
law.  Jitid, 

1.  If  a  witness  is  artwiUy  insane  at  the  time 
of  the  trial  of  an  indictment  for  a  misde- 
meanor, his  deposition,  taken  before  the 
committing  magistrate,  is  receivable  in 
evidence,  the  same  as  if  the  witness  were 
dead,  although  the  insanity  of  the  witness 
may  be  only  temporary ;  but  if  it  appear 
that  the  witness  be  not  inntne^  but  that  the 
witness  has  been  suffering  from  delirium 
and  depression  of  spirits,  in  consequence 
vf  a  blow  on  the  head,  and  that  his  intel- 
lects are  affected  by  the  injuries  he  has 
received,  but  it  be  the  opinion  of  his 
physician  that  he  will  recover,  the  depo- 
sition of  the  witness,  taken  before  the 
committing  magistrate,  is  n(.)t  receivable 
in  evidence.    Reg,  v.  Marshall.  147 


4.  A  prisoner  was  tried  for  the  murder  of 
her  child,  E.  S.,  by  poison.  E.  8.  died  oa 
the  25th  of  September;  on  the  14th  of  Oc- 
tober following  another  child  of  the  pri- 
soner, named  M.  A.  8.,  died  under  suspi- 
cious circumstances,  and  the  prisoner 
was  examined  on  oath  at  the  coroner's 
inquest  held  on  M.  A.  8.,  and  signed  her 
deposition,  in  which  she  made  a  state- 
ment as  to  the  death  of  E.  S.  Whether 
this  deposition  was  receivable  in  evi- 
dence on  the  trial  of  the  prisoner  for  the 
murder  of  E.  S.— fw^ine.    Reg.  v.  Sandift* 

345 

DEPOSITION  BEFORE  THE  MASTER. 

To  let  in  the  examination  of  a  witness 
taken  before  the  master,  as  evidence  un- 
der the  Stat.  1  Will. 4,  c.  22,  on  the  groaad 
that  the  witness  is  abroad,  evidence  must 
be  given  to  satisfy  the  judge  that  the  wit- 
ness is  actually  out  of  the  jurisdiction  of 
the  court  at  the  time  of  the  trial;  and  it 
will  not  be  sufficient  to  prove  that  on  the 
evening  before  the  trial  the  witness  was 
with  his  luggage  on  board  ia  ship  bound 
for  Montreal,  the  ship  being  then  three- 
quarters  of  a  mile  below  Gravesend, 
waiting  for  her  captain  to  come  on  boaid. 
Camuhers  v.  Graham.  5 

DETINUE. 

.K.  lefl  a  picture  which  was  his  property  in 
the  rooms  of  C,  who  was  an  auctioneer. 
B.  was  in  company  with  A.  when  he 
went  to  C.'s  rooms  with  the  picture;  B. 
owed  O.  8/.  When  A.  wanted  the  picture 
back  and  oflfered  to  pay  for  the  ware- 
house-room, C.  said  the  cost  of  keeping 
it  was  5ji^  but  that  he  would  not  deliver 
the  picture  up  unless  he  was  paid  B.'s 
debt  in  addition  to  that  sum  i^^Held.  that 
this  was  a  waiver  of  the  demand  for 
warehouse-room ;  and  that  detinue  would 
lie  by  A.  against  r.  for  the  picture,  with- 
out any  further  offer  to  pay  C.  for  keep- 
ing it    Disrki  V.  Rithurds.  €26 

DEVISE. 
See  PowKB. 

DEVI8AYIT  VEL  NON. 
Set  IssuB  raoM  the  Court  or  Chakceut 

DISCHARGE  OF  PRISONER. 
See  PaisoirKN,  DfscHARos  op. 

DISHONOUR,  NOTICE  OP. 
See  Bill  OP  Exchaitos,  6. 

DISTRESS. 
See  LAHDLoan  aho  TasAirr,  7. 

DOOR  BELLS,  RINGING. 
See  Falsi  iNpaisomiBiiT,  1. 


EJECTMENT. 
See  EvinvvcK.  1,  22.  Eviut^icK  m  Rkplt,  1* 
1 1.  In  ejectment  to  recover  five  houses,  it 
was  proved  that  the  lessor  of  the  plain ttif 
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kid  received  the  rents  of  some  of  them 
for  four  quarters,  and  of  the  others  for 
fire  quarters,  down  to  March,  1841,  and 
that  in  that  month  the  lessor  of  the  plain- 
tiff*a  receiver  of  rents  found  the  door  of 
one  of  the  houses  secured  by  a  chain,  and 
the  defendant  in  it,  who  said  that  it  was 
his  freehold: — Held,  that  this  was  evi- 
dence to  go  to  the  jo ry  on  the  part  of  the 
lessor  of  the  plaintiff;  and  if  there  was 
no  evidence  given  on  the  part  of  the  de- 
fendant, it  would  be  for  the  jury  to  consi- 
der whether  they  were  satisfied  upon  this 
evidence,  that  the  property  really  be- 
longed to  the  lessor  of  the  plaintiff.  Doe 
d.  Humphrey  v.  Martin,  92 

%  The  proviso  as  to  cestui  que  trusts,  con- 
tained in  sect.  7  of  the  stat.  Z&A  Will.  4, 
c  27,  applies  only  to  cases  of  declared 
and  express  trusts,  and  not  to  the  case  of 
a  person  holding  under  an  agreement  to 
purchase.    Doe  d,  Stanwuy  v.  Rock,     M9 

8.  If  a  person  who  has  agreed  to  purchase 
real  property  be  let  into  possession,  he  is 
a  tenant  at  will,  and  such  tenancy  at  will 
i»  determined  by  his  death ;  and  if  after 
his  death  his  widow,  who  is  also  devisee 
of  his  real  estate,  continue  in  possession, 
this  is  not  a  continuance  of  his  tenancy 
at  will,  so  as  to  prevent  the  operation  of 
that  statute;  and  therefore,  in  such  a 
case,  where  the  person  thus  let  into  pos- 
session died  more  than  twenty  years  be- 
fore ejectment  brought  by  the  representa- 
tives of  the  intended  vendor,  it  was  held 
that  it  was  Uto  late,  unless  a  new  tenancy 
could  be  shown  in  the  widow,  the  first 
year  of  whose  tenancy  was  within  twenty 
years  before  the  ejectment;  and  if  such 
new.  tenancy  were  shown,  no  demand  of 
possession  .would  be  necessary,  as  such 
new  tenancy  would  be  determined  by  the 
death  of  the  widi»w,  which  occurred  be- 
fore the  ejectment.  .  /6tW, 

4*  Where,  after  the  i^rj  are  sworn  in  an 
ejectment  case,  it  is  discovered  that  in  the 
nm  prius  record  the  name  of  the  real 
defendant  has  not  been  substituted  for 
that  of  Richard  Roe,  but  the  consent  rule 
and  jury  process  are  ri?ht,  the.  record 
ou$rht  in  strictness  to  be  withdrawn  and 
amended  on  summons,  and  then  re-enier^ 
ed,  but  by  consent  the  jud^e  will  allow 
the  amendment  without  withdrawing  the 
record.  Ibid* 

EMBEZZLEMEXT. 

See  DfiXDHasR,  5. 

L  It  was  proved  that  a  post  office  letter- 
carrier  was  in  the  daily  habit  of  calling 
at  the  lodge  of  the  G.  Infirmary,  and  there 
receiving  letters,  with  a  penny  on  each  to 
prepay  the  postage;  and  that  he  look 
them,  with  the .  penny,  to  the  G.  post 
office ;  and  that,dnrincf  his  illness,  a  per- 
son who  had  performed  his  duties  did  the 
like.    There  was  no  evidence  of  any  ap* 


pointment:-^^<2<2,iD  an  indictment  under 
the  stau  2  Will.  4,  c.  4,  s.  1,  for  embez- 
zling some  of  the  pence  thus  received, 
that  this  was  evidence  to  go  to  the  jury, 
that  the  pence  were  received  by  the  pri- 
soner by  virtue  of  his  employment  as  a 
letter-carrier.    Reg,  v.  Towtuend,         178 

2.  Embezzlement  necessarily  involves  se- 
crecy and  concealment.  If,  therefore,  in- 
stead of  denying  the  appropriation  of 
properly,  the  prisoner,  in  rendering  his 
account,  admits  the  appropriation,  alleg- 
ing a  right  in  himself,  no  matter  how  un- 
founded, or  setting  up  an  excuse,  no  mat- 
ter how  frivolous,  his  offence  in  taking 
and  keeping  is  no  embezzlemenu  Iteg,  v. 
Norman,  501 

3.  A  clerk  to  a  joint-stock  bankini;  com- 
pany, established  under  the  stat.  7  Geo.  4, 
c.  46,  may  be  convicted  of  embezzling  the 
money  of  the  company,  notwithstanding 
he  is  a  shareholder  or  partner  in  such 
company.    Resi.  v.  Jikinton,  625 

4.  An  indictment  for  embezzlement  which 
charges,  in  one  count,  that  the  prisoner, 
within  six  calendar  months,  received  three 
sums,  laying  a  day  to  the  receipt  of  each, 
and  that,  **on  the  several  days  aforesaid," 
the  prisoner  embezzled  the  sums,  is  bad; 
because  it  does  not  show  that  the  sums 
were  embezzled  within  six  months  of  each 
other.     Reg.  v.  Purchate.  617 

6.  Whether  three  acts  of  embezzlement  can 
be  charged  in  one  count,  in  one  indict* 
ment,  queere ;  but  the  correct  course  is  to 
put  each  charge  of  embezzlement  into  a 
separate  count.  Ibidm 

ENDEAVOURING  TO  CONC.'EAL  A 

BIRTH. 
See  CoHCEiLMSHT  or  Bibth. 

ERROR.  ^ 

See  PaicTicK,  9. 

ESCAPE. 
It  is  a  misdemeanor,  indictable  at  common 
law,  to  aid  a  person  to  escape  from  if  us- 
tody,  though  he  be  confined  under  the 
remand  of  the  Commissioners  for  the  Re- 
lief of  Insolvent  Debtors,  and  nut  on  any 
criminal  charge.    Reg,  v.  JUan,         296 

EVIDENCE. 
&tf  AomsaioTf .  BA!VKtuPT,4,5.  Bioamt,  1. 
Bill  or  Exchamob,  8,  9.     CosFMsioir. 
CoMBPiRAcr.    DspofiiTioir.    DtcpnuiTioxs 

BKPORB   THK    MamTKR.  EjRCTVEXT,     I, 

EviosxcB  iir  Rbplt.     Falsk  Inphisoh* 

XBITT,  2.      LlBRL,  1.     MaLICIOVSLT  SUIVII 

OUT  A  Fiat  in  BAiraBUPTcr.  Man- 
blauohtbr,  2.  Mamtbr  a!id  8rrva5(t,  2. 
NBOLioKsrcK,  6.  NoTicB  to  Ph0M7CI« 
Prrjumt,  2,  3,  11,  15.  PRTiTioxfsra 
Crbditor,  1.  PuwBR,  1,  Practicr,  2. 
R%PK,  2.  TRsapARa,  5.  Vendor  ax» 
Purchaser,  3.  Witxerr. 
1.  A  deceased  receiver  of  rents  had  renders^ 
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to  his  emploTer  annual  accounts  of  the 
rents  received  from  property  at  H.  The 
accoonts  were  not  signed  by  any  one. 
One  of  the  accoants  was  in  the  hand- 
writing of  a  deceased  clerk,  but  on  it  was 
wriuen,  in  the  handwriting  of  the  re- 
ceiver, **H.  rents ;"  another  account  was 
in  the  handwriting  of  the  son  of  the  re- 
ceiver, who  proved  that  he  made  it  out 
by  the  authority  of  his  father,  and  ihaf 
the  account  was  rendered  to  the  employ- 
er, as  was  the  usual  course  t^^Held,  that, 
under  these  circumstances,  both  these 
accounts  were  receivable  in  evidence  as 
the  acc(»unts  of  a  deceased  agent  charg- 
ing himself  to  his  principaL  Doe  dL  Sturt 
V.  Mobbi,  1 

5.  In  assumpsit  for  tolls,  a  computus  of  a 
prepositus  or  reeve  of  88  Hen.  6,  which 
was  brought  from  the  muniment-room  of 
the  lord  of  the  manor,  but  which  was  not 
signed,  and  of  which  no  evidence  of  the 
handwriting  could  be  given,  but  in  which 
the  receiver  purported  to  charge  himself 
with  the  receipt  of  money,  was  offered  in 
evidence : — Held^  to  be  receivable.  Brunt 
V.  Thompfon,  34 

8.  The  plaintiff  claimed  tolls  throughout  the 
port  of  Padstow  :-^HeU,  that  a  record  of 
K.  Bn  of  7  Ric.  3,  of  a  cause  removed  by 
certiorari  from  the  maritime  court  of 
Aldestowe,  was  receivable  in  evidence 
for  the  plaintiff,  although  that  cause  was 
an  action  of  trespass  for  taking  a  ship, 
and  the  present  plaintiff  and  defendant 
did  not  claim  under  either  of  the  parties 
to  it;  and  evidence  was  allowed  to  be 
given  by  the  witness  who  produced  it, 
that  he  had  ascertained  from  records  that 
A  Ides  A  we  and  Pad.stow  are  different 
names  for  the  same  place.  /6u/. 

4.  Bnt  the  opposite  counsel  will  not  be  al- 
lowed to  ask  him  whether  he  had  not 
found  other  records  besides  those  given 
in  evidence,  which  related  to  the  right  of 

'  the  Prior  of  B.,  from  whom  the  plaintiff 
traced  his  title,  as  that  would  be  giving 
parol  evidence  of  the  contents  of  those 
records.  Ibid, 

6.  A  document  endorsed  in  the  plaintiff's 
handwriting,  and  which  the  plaintiff  had 
directed  a  witness  to  give  to  the  defend- 
ant, is  good  evidence  on  the  part  of  the 
defendant,  although  the  instrument  be 
not  between  the  parties  on  the  record. 
jtgar  V.  Young,  78 

6.  A.  brought  an  action  of  trespass  against 
B.,  for  taking  two  tables  and  a  chair.  B. 
pleaded  not  guilty,  and  no  other  plea.  It 
was  proved  that  B.  took  two  chairs  and  a 
table  in  the  house  of  D.,  but  none  of  the 
witnesses  knew  A.;  and  there  was  no 
evidence  of  any  kind  to  connect  A.  with 
the  goods  taken  in  D.*s  house: — Held, 
that  to  entitle  the  plaintiff  to  recover  on 
these  pleadings,  there  must  be  some  evi- 
dence to  connect  the  plaintiff  with  the 


goods  taken ;  and  ihat,  if  there  was  bo 
such  evidence,  the  defendant  would  be 
entitled  to  a  verdict  on  his  plea  of  not 
guilty.    Forman  v.  Daweg,  1S7 

7.  A  prisoner  was  to  be  tried  on  three  in* 
dictments:  1st,  for  receiving  stolen  tin; 
8d,  for  stealing  inm:  8d,  for  receiving 
stolen  brass.  It  appeared  that  a-coostn- 
ble  went  with  a  search-warrant,  to  search 
the  prisoner's  premises  for  stolen  iron, 
and  that,  having  read  the  warrant  to  the 
prisoner,  the  latter  made  a  statement  >— 
Hddf  on  the  trial  of  the  first  indictment, 
that  the  whole  of  this  statement  waF  re- 
ceivable in  evidence,  although  part  of  it 
related  to  the  charge  respecting  the  iron; 
and  also,  that  evidence  might  be  given, 
that,  at  the  time  of  the  search,  the  pri- 
soner endeavoured  to  conceal  some 
brass ;  and  also,  that  almost  immediately 
aAer  the  prisoner  was  taken  away  from 
the  premises,  at  the  conclusion  of  the 
searoh,  his  wife  carried  some  tin  under 
her  cloak,  from  a  warehouse  on  the  pre- 
mises.    Reg,  V.  Mantfield,  140 

8.  The  rent-rolls  of  an  estate  were  unsign- 
ed, and  were  drawn  out  in  four  columns. 
The  first  and  second  columns,  containing 
the  tenants'  names,  and  the  amount  to  be 
paid  by  each,  were  in  the  handwriting  of 
the  owner  of  the  estate.  The  third  and 
fourth  columns,  containing  the  amoant 
actually  received  of  each  tenant,  and  the 
date  when  received,  were  in  the  hand- 
writing of  a  deceased  steward: — HtU^ 
that  these  rent-rolls  were  receivable  in 
evidence,  as  accounts  of  a  deceased 
steward  charging  himself.  Doe  d,  Bodtw^ 
ham  V.  Coimm'n,  155 

9.  On  the  tiia.  of  an  indictment  for  the  non- 
repair of  highways,  entries'  in  an  ancient 
parish-book,  produced  by  the  chorch- 
warden  from  the  parish  chest,  were  offer* 
ed  in  evidence,  to  show  who  were  the 
surveyors  of  the  highways  in  1707;— 
Held,  that  the  evidence  was  receivable. 
Reg,  V.  Pembridge,  Jnhabe,  of,  157 

10.  A  minute-liook,  kept  by  the  magis- 
trates' clerk,  was  offered  in  evidence^  to 
show  who  had  l>een  appointed  by  the 
magistrates  to  be  surveyors  of  the  high- 
ways for  the  year  1812 : — Held,  that  this 
evidence  was  not  receivable  without 
pnmf  of  a  search  for  the  original  appoint- 
ment, under  the  hands  and  seals  of  the 
magistrates.  IbieL 

11.  Whether  the  mtnute-book  would  have 
been  receivable  as  secondary  evidence, 
if  the  original  appointments  had  been 
\osi~~^ueere.  Ibid* 

12.  A  written  resolution  of  a  vestry  meeting 
purporting  to  allow  to  Mr.  D.  60/.:— flUtf, 
that  evidence  was  not  ailmissible  to  prove 
what  was  said  by  the  persons  who  were 
at  the  meeting,  with  a  view  of  showing 
what  the  602.  were  allowed  for.  Ibidm 

18.  A  witness,  who  produced  an  examined 
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copy  of  a  neord  of  a  eonriction  at  the 
.  assiaes,  staled  that  be  examined  it  with 
the  original  record,  in  the  castody  of  the 
elerk  of  assize,  but  that  he  thooght  the 
original  record  was  written  on  paper,  but 
was  not  sure.  It  was  proved,  by  the  son 
of  the  clerk  of  assize,  that  all  the  records 
in  bis  father's  custody  were  written  on 
parchment,  but  he  had  no  recoi lection  of 
this  particular  record: — Held,  that  the 
examined  copy  was  receivable  in  evi- 
dence.  Jind, 

14.  Where  the  indictment  charged  that  a 

?erson  shot  at  one  Harvey  Gamett 
'hipps  Tockett,  it  was  held^  that  Tnckett's 
card,  though  given  to  one  of  the  witnesses 
in  the  presence  of  the  party  charged, 
could  not  be  given  in  evidence  against 
him  on  his  trial  to  prove  the  name,  as  its. 
contents  were  not  shown  to  have  been 
communicated  to  him.  Reg,  v.  JDou- 
glas,  193 

15.  To  prove  that  A.  and  B.  took  a  distress, 
a  witness  was  called,  who  stated  that  he 
saw  two  persons  (whom  he  did  not  then 
know)  take  the  distress,  and  that  he  had 
since  learnt  that  their  names  were  A.  and 
Bn  and  that  he  had  seen  A.  in  court. 
Another  witness  who  knew  A.,  proved 
that  A.  had  been  in  coam^Held,  that 
this  was  evidence  to  go  to  the  jury  as  to 
An  but  not  as  to  B.,  and  that  as  to  B.  the 
evidence  was  not  sufficient  Bye  v. 
Boufer.  368 

10.  An  allegation  in  an  indictment  for  per- 
jury, that  judgment  was  ^entered  up**  in 
an  action,  is  proved  by  the  production  of 
the  book  from  the  judgment-office  in 
which  the  incipitur  is  entered.  Reg,  v. 
Gordon.  410 

17.  A  defendant  gave  in  evidence  a  letter 
of  the  plaintiff  dated  the  17th  of  January, 
which  purported  to  be  an  answer  to  a 
letter  written  to  the  plaintiff  by  Mr.  W. 
The  plaintiff's  counsel  proved  Mr.  W.'s 
handwriting  to  a  letter  addressed  to  the 
plaintiff,  and  dated  the  16th  of  February, 
but  which  had  no  post-mark,  and  wished 
to  give  this  letter  in  evidence  as  being 
the  letter  to  which  that  of  the  17th  was 
an  answer;  Held,  that  the  letter  of  the 
16th  was  not  receivable  in  evidence, 
unless  it  were  shown  that  it  was  the  let- 
ter to  which  the  plaintiff's  letter  was  an 
answer,  or,  at  least,  that  it  was  in  ezist- 
ence  before  the  date  of  the  plaintiff's 
letter.     M*Namarav,Gibbt.  412 

Id.  The  carriage  of  P.  was  driven  against 
the  carriage  of  M^  whereby  M.*s  thigh 
was  broken.  On  the  trial  of  an  action 
of  trespass  by  M.  against  P.  for  this,  8., 
a  surfreon,  was  called  as  a  witness  for 
M.,  who  recovered  600/.  damages  against 
P.  8.  afterwards  brought  an.  action 
against  M.  for  his  services  as  a  surgeon 
in  attendina  M. after  his  thigh  was  broken. 
The  counsel  of  8.  proposed  to  go  into 
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evidence  to  show  what  8.  stated  as  to  the 
amount  of  his  charge  for  attendance  on 
M.  on  giving  his  evidence  on  the  trial  of 
the  action  by  M.  against  P. : — Held,  that 
such  evidence  was  not  admissible.  SutK' 
erUind  v.  McLaughlin,  429 

19.  Where  a  defendant  has  paid  a  sum  into 
court,  and  has  pleaded  that  the  plaintiff 
has  sustained  no  greater  damages,  the 
plaintiff  may  give  in  evidence  a  judge's 
summons  taken  out  by  the  defendant  two 
days  before  the  trial,  to  allow  him  to  pay 
a  larger  sum  into  court,  although  that 
summons  was  abandoned  and  no  order 
made  upon  iL    Domett  v.  Young,         465 

20.  If  in  an  action  for  slander,  in  which  the 
declaration  contained  prefatory  allega- 
tions, the  defendant  only  plead  not  guilty, 
the  plaintiff  will  not  be  allowed  to  go  into 
any  evidence  as  to  the  prefatory  allega- 
tions ;  all  those  allegations  must  be  taken 
to  be  perfectly  true,  as  the  defendant  has 
not  denied  them,  which  he  might  have 
done,  if  he  had  meant  to  put  the  plaintiff 
to  prove  them.    Gwfnne  v.  Sharpe,      5.32 

21.  A  person  who  made  a  distress  received 
a  paper  from  the  person  by  whose  author^ 
ity  he  distrained,  and  made  a  copy  of  it, 
which  be  gave  to  the  person  distrained 
on;  the  original  was  lost: — Held,  that 
parol  evidence  might  be  given  of  its  con- 
tents without  producing  or  accounting 
for  the  copy  giving  to  the  party  distrained 
on.    Doe  d,  None  v.  Williamt,  616 

22.  A  mother  and  son  were  in  possession  of 
a  house ;  a  declaration  in  ejectment  was 
served  on  the  son,  who  let  judgment  go 
by  default,  and  also  on  the  mother,  who 
defended:— Hc/c/,  that  on  the  trial  of  tha 
ejectment  against  the  mother,  an  exa- 
mined copy  of  a  judgment  recovered 
against  the  son,  by  the  lessor  of  the  plain- 
tiff^ fur  use  and  occupation  of  the  house, 
was  not  receivable  in  evidence.        Ibid, 

23.  A  witness  in  a  case  of  felony  may  be 
asked,  in  cross-examination,  whether  he 
was  not  sworn  to  a  certain  fact  before 
the  grand  jury.    Reg,  v.  Gt6iofi.  672 

EVIDENCE  IN  REPLY. 

1.  In  ejectment  to  recover  garden  ground* 
it- was  proved  for  the  plaintiff,  that  the 
defendant  had  been  let  into  possession  of 
the  garden  by  M.,  who  had  paid  rent  to 
the  lessor  of  the  plaintiff.  The  defend- 
ant's case  was,  that  M.  had  rented  a  part 
of  his  garden  of  the  lessor  of  the  plaintiff, 
and  that  that  had  been  given  up,  and  that 
the  defendant  had  the  residue  of  the  gar^ 
den,  which  was  now  in  dispute,  devised 
to  him  by  his  father's  will  in  the  year 
179 1 .  The  lessor  of  the  plaintiff  proposed 
to  give  evidence  in  reply,  to  show  that, 
fmm  the  year  1794,  the  lessor  of  the 
plaintiff  and  his  father  received  rent  for 
the  piece  of  ground  in  question  :—iMiL 
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thtt:  the  eridence  #a8  receirable.  Dor  d. 
Shurt  ▼.  Mobbs,  1 

S.The  prisoner  made  his  defence  before 
the  committing  magistrate,  and  on  his 
trial  be  called  witnesses  to  prove  a  de- 
fence wholly  repugnant  to  bis  former 
statement.  That  former  statement  bad 
not  been  given  in  evidence  in  the  case 
for  the  prosecution,  and  tberef«ire  the 

'  court  would  not  allow  it  to  be  read  after- 
wards, to  contradict  the  defence  set  up  by 
evidence  on  trial.    Eei^.  v.  PoteelL       600 

8.  On  the  trial  of  an  action  of  debt  for  the 
treble  value  of  predial  tithe,  in  which  the 
defendant  had  pleaded  nil  debet  **  by  sta- 
tute," the  plaintiff  had  proved  the  defend- 
ant's occupation  of  the  land,  the  subtrac- 
tion of  the  tithe,  its  single  value,  and  that 
tithe  had  been  previously  paid  in  respect 
of  land  encroached  from  the  same  com- 
mon. The  defendant  called  witnesses  to 
prove  exemption  from  tithe  by  reason  of 
barrennes!<:— /f«M,  that,  although  on  the 
examination  of  a  witness  for  the  plaintiflf, 
a  question  had  been  asked  as  to  the  fer- 
tility of  the  land,  yet  the  plaintiff  was 
entitled  to  call  evidence  in  reply  to  dis- 
prove the  defence.  Grexvonlde  v.  Kemp,  635 

EXECUTION. 
In  the  Eirhequcr,  if  a  cause  be  tried  at  the 
third  sitting  in  term,  and  there  be  not 
four  days  remaining  in  the  term  after  the 
return-day  of  the  distringas,  the  plaintifi' 
ought  to  apply  for  speedy  execution,  in 
order  that  he  may  not  be  delayed  till  the 
next  term.     Chapman  v.  Frown,  463 

EXECUTOR.- 
See  AppoiifTxsirT.     Wirirsss,  4. 

1.  In  an  action  against  an  execntor.on  plene 
administravit  pleaded,  the  plaintiff  is 
bound  to  show  affirmatively,  that  the 
defendant  had  goods  of  the  testator  in  his 
hands  nnadministered ;  and  though  the 
plaintiff  is  entitled  to  his  verdict,  (and 
therefore  to  costs)  if  he  can  prove  any 
property  nnadministered, yet  the  measnre 
of  plaintiff's  damages  is  not  the  amount 
of  his  debt,  but  so  much  as  he  can  show 
to  remain  in  the  bands  of  the  executor. 
Jnrkfon  V.  Vowley,  97 

%  Where  the  testator  assigned  his  pro- 
perty, and  the  plaintiff,  in  an  aetion 
against  the  executor,  set  up  fraud  in  the 
assiirnment,  and  suggested,  to  prove  the 
fraud,  that  the  testator  was  insolvent  at 
the  time  of  the  assignment,  it  is  sufficient 
for  the  purposes  of  the  plaintiff  in  the 
action,  if.  bv  the  very  act  of  assignment, 
the  plaintiff  make  himself  insolvent — that 
is,  if  the  property  left  after  the  convey, 
ance  be  not  enough  to  pay  his  debts.  But 
where  the  sum  realized  after  the  death  of 
the  testator  very  nearly  equalled  the 
amount  of  his  debts,  his  lordship  still  left 
it  to  the  jury  to  say  whether  there  had 
been  fraud  in  the  assignmenL  Ibid, 


8.  It  IS  a  question  for  the  jury,  whether -te 
executor  has  committed  a  devaatavit,  by 
swearing  the  pix>perty  above  its  valae, 
and  so  incurring  a  greater  stamp-duty 
than  he  would  otherwise  have  to  pay, 
seeing  that  the  executor  is  bound  to  ^eft 
promptly,  and  therefore  is  not  to  be  held 
to  too  close  a  search  for  the  testator's 
property.  Ibnd, 

4.  A  person  who  is  sued  as  an  executor* 
and  who  pleads  plene  adminiNtravit,  only 
admits  thereby  that  he  is  executor  de  soa 
tort ;  and  an  executor  de  son  tort  is  rust 
liable  to  the  amount  of  all  the  property 
of  the  testator  that  would  pass  by  a  will, 
but  only  for  the  amount  of  assets  that 
come  to  his  hands.  Yardley  v.  j9mold.  434 

5.  A.  was  sued  as  executor  of  his  father* 
and  pleaded  plene  administraviL  It  ap- 
peared that  the  father  left  no  will,  and 
was  the  owner  of  a  leasehold  house,  and 
that  A.,  after  his  father's  death,  had  ra* 
ceived  some  small  sums  which  had  been 
due  to  hitf  father,  and  had  paid  the  ex* 
penses  of  his  father's  funeral  :^Held,  that 
A.  was  not  liable  for  the  value  of  the 
leasehold  house,  and  was  only  liable  to 
the  extent  of  the  sums  he  had  actually 
received,  against  which  he  had  a  right  to 
deduct  reasonable  funeral  expenses.  Ibid, 

6.  The  usual  allowance  for  funeral  ex- 
penses, to  be  paid  from  an  insolvent  es- 
tate, is  30/.  Ibid, 

7.  A.,  being  sued  as  executor  de  son  tort  of 
his  father,  claimed  certain  goixls  under  & 
deed  of  assignment  from  his  father  to 
himself,  the  consideration  whereof  was 
stated  in  the  deed  to  be  a  debt  due  fmm 
his  father  to  him;  and  to  prove  that  the 
deed  was  not  fraudulent,  it  was  proposed 
by  A.'s  counsel  to  go  into  evidence  id 
show  that  A.'s  father  really  owed  A. 
money: — Hefd,  that,  for  this  purpose, 
what  A.'s  father  said  to  A.,  or  in  A.'s 
presence,  as  to  his  owing  A.  money,  #as 
receivable  in  evidence,  as  it  was  prmtf  of 
an  account  stated  between  them ;  but  that 
what  A.'s  father  said  on  the  subject,  in 
the  at>sence  of  A.,  was  not  receivable  in 
evidence,  as  that  would  be  merHy  an 
admission  by  A.'s  father,  under  whom  A. 
claimed,  but  under  whom  the  plaintiff  did 
not  claim.  AidL 


FALSE  ANSWER. 
See  VoTKW. 

FALSE  IMPRISONMENT. 
I.  A.  had  communicated  to  B.  &,  Co.,  who 
were  distillers,  a  method  of  rectifying 
spirits,  and  they  were  to  pay  him  an 
annuitv.  and  6</.  a  gallon  on  all  spirits 
rectified  by  his  method,  and  to  keep  an 
acconnt.  A.  having  a  sum  due  to  hin^ 
B.  dfc  Co.  offered  to  pav  it  at  their  soliei 
tor's  office,  and  to  produce  the  accoQA* 
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there.  A,  sent  B.  ic  Co.  a  letter,  stating 
that  he  should  come  to  the  distillery  for  a 
sight  of  the  account,  and  for  payment ;  to 
wnich  Ga,  one  of  the  firm  of  B.  6c  Co., 
replied  by  letter,  stating,  that  if  A.  came 
to  the  distillery  and  either  rang  or  knock- 
ed, he  would  be  punished,  dec.  A.  went 
to  the  distillery  (which  was  within  the 
Metropolitan  police  district)  and  gently 
rang  the  gate-bell,  when  H.,  who  was  the 
cashier  of  the  firm,  gave  A.  into  the  cus- 
tody of  a  policeman  on  a  charge  of 
having  rung  the  bell,  contrary  to  the  64th 
section  of  the  Police  Act,  2^3  Vict.  c. 
47 : — Held,  in  an  action  for  false  impri- 
sonment by  A.  against  O.  and  H.,  that 
thid  was  not  a  case  within  that  act,  and 
that  G.  and  H.  were  not  justified  under 
that  act,  and  that  they  were  not  entitled 
to  notice  of  action.  Home  v.  Grimble.     17 

5.  On  the  trial  of  an  action  for  assault  and 
false  imprisonment  on  a  charge  of  felony, 
if  the  plainiiflf's  counsel  ask  his  witness 
what  was. said  by  the  defendant  when  the 
parties  were  before  the  magistrate,  the 
defendant's  counsel  may  ask,  on  cross- 
examination,  what  was  said  by  the  ma- 
gir.trate.    Richardi  v.  Tumfr,  414 

3.  Where  a  plea  of  justification  in  such  a 
case  states,  that  the  plaintifi*  committed 
the  felony,  the  jury  must  try  that  question 
in  the  same  way  as  if  they  were  sitting 
in  a  criminal  court  trying  the  plaintiff 
for  the  offence  itself;  and  if  a  witness, 
who  admits  that  he  stole  similar  property 
at  the  same  time,  be  called  to  sustain  the 
plea,  though  he  is  not  exactly  in  the 
situation  of  an  accomplice,  yet  it  seems 
that  his  tes..mony  ought  to  receive  some 
confirmation.  Ibid, 

4.  After  a  summons  issued,  information 
was  given  before  the  magistrate  that  the 
parly  against  whom  the  summons  had 
been  granted  was  going  out  of  the  ma- 
gistrate's jurisdiction,  who  thereupon 
issued  his  warrant,  and  the  person  was 
taken  into  custody  and  afterwards  brought 
his  action  against  the  magistrate  for  false 
imprisonment.  At  the  trial  the  sum- 
mons was  given  in  evidence,  and  the 
warrant,  but  not  the  information  : — Held, 
that  the  evidence  was  not  sufficient,  and 
that  the  magistrate  must  put  in  the  in- 
formation to  justify  his  warrant  for  ap- 
prehension, for  that,  without  a  proper 
informaiion,  the  magistrate  is  liable  in  an 
action  for  false  imprisonment,  if  the  partv 
be  uken.     Sfepkeug  v.  Clark.  600 

6.  Trespass  was  brought  against  three  de- 
fendants for  an  assault  committed  in 
Bristol.  Two  of  them  were  constables 
of  Oxford,  and  had  come  down  and  taken 
the  plaintiff  at  Bristol  (thus  committing 
the  assault)  on  suspicion  of  his  having 
stolen  a  horse  belonging  to  the  other  de- 
fendant in  Oxfordshire.  The  declaration 
set  out  all  the  trespasses  to  have  been 


done  without  rtatonahh  or  probable  «mae« 
The  two  constables  pleaded  not  guilty 
only:— /fe/tf,  that  they  might  give  the 
special  matter  in  evidence  in  mitigation 
of  damages,  to  show  that  there  was  rea- 
sonable and  probable  cause ;  but,  temble^ 
having  acted  out  of  their  jurisdiction,  they 
were  not  entitled  as  ronttablet,  under 
31  Jac.  1,  c.  13,  s.  6,  to  give  the  special 
matter  in  evidence  under  the  general 
issue  as  a  defence  of  the  trespasses.  How 
cliff e  V.  Murray.  613 

FALSE    PRETENCES. 
See  AuTwxroit  Achvit. 

1.  Semble,  that  obtaining  money  by  the  false 
representation  of  any  existing  fact,  the 
party  making  the  representation  then 
knowing  it  to  be  false,  is  an  obtaining 
money  by  false  pretences  within  the  stat. 
7  6l%  Geo.  4,  c.  20,  s.  63.  Beg.  v.  Hender* 
mm.  328 

3.  An  indictment  for  faHe  pretences  against 
H.  and  B.  charged  tiiat  F.  P.  was  pos- 
sessed of  a  mare,  and  H.  of  a  horse,  and 
that  H.  and  B.  fal^ely  pretended  to  F.  P. 
that  B.  **  was  then  and  there  possessed  of 
a  certain  sum  of  money,  to  wit,  the  sum 
of  12/.,*'  and  that  if  F.  P.  would  exchange 
his  mare  for  H.'s  horse.  B.  was  willing 
and  ready  to  purchase  the  horse  of  F.  P. 
and  give  him  12/.  for  it;  **  whereas  in 
truth  and  in  fact  the  said  J  B.  was  not 
then  and  there  possessed  of  the  said  sum 
of  12/.,"  and  was  not  then  and  th^re  ready 
and  willing  to  purchase  the  said  horse  :— 
Held^  that  the  indictment  was  bad,  as  it 
did  not  aver  thai  the  defendants  knew  that 
B.  was  not  possessed  of  12/.  Ibid* 

3.  The  prisoner  paid  his  addresses  to  the 
prosecutrix,  and  obtained  a  promise  of 
marriage  from  her,  which  promise  she 
afterwards  refused  to  ratify.  He  then 
threatened  her  with  an  action,  and  by 
this  means  obtained  money  from  her. 
During  the  whole  of  the  transactions  the 
prisoner  had  a  wife.  On  an  indictment 
against  him  for  obtaining  money  under 
false  pretences,  the  pretences  laid  were, 
first,  that  he  was  unmarried;  secondly, 
that  he  was  entitled  to  bring  and  maintain 
his  action  against  her  for  a  breach  of 
promise  of  marriage: — //e/r/,  that  the  fact 
of  the  prisoner  paying  his  addresses  was 
sufficient  evidence  for  the  jury  on  which 
they  might  find  the  first  pretence,  that  the 
prisoner  was  a  single  man  and  in  a  con- 
dition to  marry ;  and  that  thee  was  suffi- 
cient evidence  on  which  to  find  the  fhlse- 
ness  of  the  other  pretence,  that  he  was 
entitled  to  maintain  his  action  for  breach 
of  promise  of  marriage,  and  that  such 
latter  false  pretence  was  a  sufficient  false 
pretence  within  the  statute.  Reg.  v.  Coptm 

land.  616 

4.  Form  of  indictment  Jtnd. 
6.  A  defendant  was  charged  in  the  tint 
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count  of  an  indictment  with  having  false- 
ly pretended  that  he  was  Mr.  H^  who  had 
cured  Mrs.  C.  at  the  Oxford  Infirmary, 
and  thereby  obtaining  one  sovereign, 
with  intent  to  defraud  O.  P. "  of  the  same.** 
The  second  count  laid  the  intent  to  be  to 
defraud  G.  P.*'of  the  sum  of  Gt^  parcel 
of  the  value  of  the  said  last-mentioned 
piece  of  the  current  gold  coin.'*  It  was 
provedj  that  the  defendant  made  the  pre- 
tence and  thereby  indaped  the  prosecutor 
to  buy,  at  the  price  of  ftt.,  a  bottle  con- 
taining something  which  he  said  would 
cure  the  eye  of  the  prosecutor's  child. 
The  prosecutor  gave  him  a  sovereign 
and  received  16«.  in  change.  It  was  fur- 
ther proved  that  the  defendant  was  not 
Mr.  H.  i^-Held,  that  this  was  a  false  pre- 
tence within  the  stat.  7  &  8  Geo.  4,  c.  89, 
s.  63,  and  that  the  intent  was  properly  laid 
in  the  second  count.    Reg,  v.  btoomjield, 

537 

FILIATION,  ORDER  OP. 
See  GuAaoiAH  op  Tax  Pooa. 

FORGERY. 

1.  A  customer  in  the  country  had  an  ac* 
count  open  with  a  wholesale  house  in 
London  :  a  letter  purporting  to  come  from 
him  was  delivered  at  their  place  of  busi- 
ness ;  it  was  in  the  foll(»wing  form  :—**  I 
shall  feel  obliged  by  your  paying  Mr.  B. 
the  sum  of  3/.  7«.  8(/.,  and  debiting  me 
with  the  same.  You  will  please  have  a 
receipt,  and  add  the  amount  to  invoice  of 
order  on  hand.**  It  appeared  to  be  the 
practice  of  the  house  in  London  to  pay  to 
country  customers  on  requests  of  a 
similar  description.  The  party  who  sent 
it  by  an  innocent  agent,  and  obtained 
the  money  on  it,  was  indicted  for  forg- 
ing and  uttering  it.  The  instrument 
was  described  in  the  indictment  as  an 
undertaking~^B.  tnarran^'— and  an  orderf 
each  for  the  payment  of  8/.  7t.  Sd.  The 
prisoner  having  been  convicted  of  utter- 
ing, the  fifteen  judsres  held  the  conviction 
wrong,  being  of  opinion  that  the  instru- 
ment was  neither  an  undertaking,  a  war- 
rant, nor  an  order.    Heg,  v.  Thorn,      206 

S.  On  an  indictment  for  forcing  and  utter- 
ing a  **  warrant  and  order  for  the  payment 
of  money,  to  wit,  a  warrant  and  order  for 
the  payment  of  85/..**  and  for  forsring  and 
uttering  an  ''acquittance  and  receipt  for 
money,  to  wit,  for  85/.  ;**  it  was  proved, 
that  J.  M.  had  paid  85/.  into  the  D.  bank, 
and  had  taken  an  accountable  receipt  for 
that  amount ;  and  that  the  course  of  deal- 
ing at  the  D.  bank  was  to  treat  the  ac- 
countable receipt  with  the  depositor^M 
signature  on  the  face  of  it  as  an  order  for 
the  payment  of  the  money  deposited  and 
interest;  and  that  the  prisoner  went  to 
the  D.  bank  with  the  receipt  that  had 
been  given  to  J.  M^  and  having  written 
the  name  of  J.  M.  on  the  face  of  it,  he  de- 


livered t  to  tne  oan^ers,  who  paid 
85/.,  and  also  8/.  17f.  6<f.  for  interest  The 
prisoner  was  convicted,  and  the  fifteca 
judges  held  the  conviction  right.  Beg,  t 
Jilkineom,  825 

3.  H.  employed  J.  L.  to  do  work  for  hina. 
J.  L.  had  a  partner  named  8.,  who  took 
no  active  part  in  the  business,  of  which 
H.  was  aware.  J.  L.  asked  for  payment 
for  the  work,  and  H.  paid  him  by  a  forged 
bill  of  exchange,  knowing  it  to  be  so.  J. 
L.  endorsed  the  bill  in  his  own  name  only, 
and  irave  it  to  his  partner  8.,  who  after- 
wards endorsed  it  with  his  own  name, 
and  paid  it  away.  H  was  convicted  of 
uttering,  on  a  count  which  laid  an  intent 
to  defraud  J.  L.,  and  the  judges  held  the 
conviction  right     Meg,  v.  Hanaon.       334 

4.  If  the  course  of  dealing  between  A.  die  B. 
is  that  A.  shall  write  persons'  names  in  a 
list,  with  a  sum  against  each  name,  on 
sight  of  which  B.  is  to  furnish  goods  on 
the  credit  of  A.  to  each  person  whose 
name  is  on  the  list,  to  the  amount  set 
against  his  name ;  such  a  list  is  a  request 
for  the  delivery  of  goods,  and  the  fniudii- 
lent  alterntifm  of  one  of  the  sums  in  it  is 
indictable  as  a  forgery  under  the  stal. 
1 1  Geo.  4  &  I  Will.  4,  c.  66,  s.  10.  Beg 
V.  IVtden.  588 

5.  D.  was  in  the  habit  of  buying  bones  for 
P.,  and  of  drawing  on  P.  for  the  price 
before  he  delivered  the  bones.  The 
prisoner  forged  D.'s  name  to  a  letter  to 
P.  asking  for  3/.  and  stating  that  D.  had 
bought  a  large  quantity  of  bones.  P.  did 
not  at  this  time  owe  any  money  to  D.  :— 
Held,  that  this  was  not  an  order  for  the 
pavment  of  money  within  the  stat.  1 1  Geo. 
4  6c  1  Will.  4,  c.  66.    Reg.  v.  Robert*.  65S 

PRAUD. 
See  MmiKj  had  x^n  rrckivso. 

PRAUDS,  STATUTE  OP 
See  Aanrkmkxt. 

PRIENDLY  SOCIETY. 
See  LiRCKXT,  7. 


GOODS  BADLY  MADE. 

If  A.  employ  B.  to  make  bricks  for  him  at 
a  stipulated  price  per  thousand,  and  B. 
do  so,  and  some  of  the  bricks  be  so  badly 
made  as  to  be  good  fnr  nnfhvn^,  A.  will  be 
entitled  to  make  a  deduction  for  these 
badly  made  bricks  out  of  the  ^itipnUted 
price,  and  m>ty  make  snch  deduction  in 
an  action  bnnisht  by  B.  for  the  stipulated 
price;  but  if  the  bricks  be  badly  made  in 
a  trifling  decree  only,  so  as  merely  to  be 
/e««  rnlu'thle  thin  I  hey  otherwise  would 
have  been.  A.,  in  an  action  for  the  stipu* 
lated  price,  will  not  he  entitled  to  make 
anv  deduction  on  this  account.  Par*9om 
V.  VVthh,  631 

GRAND  JURY. 

See  WiT^ss*  iyp<i'ip««ii.t  mwor?i  to  ec 
Bsmas  TRK  Gkastd  Joht. 
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GUARDIAN  OP  THE  POOR. 

1  A  magistrate  residing  wiihiD  a  poor-law 
union  is  only  a  guardian  ex  oflicio  under 
the  Poor  Law  Amendment  Act,  while  he 
is  acting  as  such  guardian.  Rtg,  v.  Cawt. 

631 

3.  Two  magistrates  made  an  order  of  filia- 
tion under  the  stat  3  &  3  Vict.  c.  85,  upon 
the  complaint  of  the  guardians  of  the  T. 
union.  Both  the  magistrates  resided  within 
theT.unton  jind  were,  therefore,  guardians 
ex  officio  of  it;  and  one  of  them  was  a 
rated  inhabitant  of  a  township  within  the 
T.  union,  but  not  that  in  favour  of  which 
the  order  was  made ;  one  of  the  magistrates 
had,  on  other  occasions,  acted  as  a  guar- 
dian ex  officio;  but  neither  had  acted  as 
a  guardian  in  any  thing  respecting  this 
matter: — Held,  thai  the  order  was  good. 

Ibid. 


HIGH  TREASON. 

Sff  L.  C.  J.  Tin dal's  CHARes,  p. 601.    PotT- 
ronirro  Trial,  3. 

HIGHWAY. 
Set  Etidrwgx,  9,  10,  U. 
In  an  indictment  for  a  nuisance,  in  obstruct- 
inga  highway  **  leading/rom  the  township 
of  D.  unto  the  town  of  C,"  by  placing  a 
gate  across  it,  the  termini  D.  and  C.  are 
excluded;  and,  therefore,  if  itappear  that 
the  gate  was  put  up  in  the  township  of 
D.,  the  defendant  must  be  acquitted.  Betf. 
T.  Sotfieid.  161 

HOTEL-KEEPER. 
See  BARKKvrr,  1. 

HOUSEBREAKING. 
See  BoRoLARr,  I.    Ihdigtmbut,  1,  6. 

HOUSE  OP  COMMONS,  OFFICERS  OF. 
See  Trkrpars,  6. 

HOUSES,  DEMOLISHING. 
See  Dbmolishiivo  Houses. 

HUSBAND  AND  WIPE. 
See  Crim.  Cok.    Larckrt,  1, 3,  3,  4. 


IGNORED  BILL. 
See  NsicTMBirT,  9. 

INDICTMENT. 

See  AccxssoRT,  3.    Amault  with  Inrsirr 

TO    ROR.    Emrbsslbxknt,  4,  6.    Palsx 

Prrtbitcu,    3,    6.      Hirhwat.     Mar- 

slavortbr.    Murdbn,  6,  7,  9.   Prrjvrt, 

IS,  13,  14,  16,  16.      RoRRBRT.      WrTRBSS 

impropbrlt  swobr  to  flo  rbporr  trb 
Grand  Jury. 
t.  An  indictment  for  housebreaking,  after 
charging  the  breaking  and  entering  in  the 
usual  form,  charged  that  the  prisoner 
''forty-two  pieces  of  the  current  gold 
coin  of  this  realm,  called  sovereigns,  of 
the  value  of  43/.,  in  the  same  dwelling- 
lioiise  then  and  there  being  found,  then 
mmi  tkere  feUmkmtHjf  did  sImI  mmI  carry 


aiMiy,''  Ac:— HcV,  good,  and  that  th« 
words  •*  then  and  there,"  in  the  last  alio* 
gation,  were  sufficient  without  the  words 
**in  the  same  dwelling-bouse"  being 
added  to  them.    Rtg.  v.  Jlndrewe*         131 

2.  In  an  indictment  for  receiving  stolen  tin^ 
**  ingots  of  tin"  are  properly  described  as 
so  many  pounds  weight  of  tin;  so,  it 
would  be  proper  to  describe  a  bar  of  iron 
as  so  many  pounds  weight  of  iron ;  .bu( 
if  an  article  has  obtained,  in  common 
parlance,  a  particular  name  of  its  own,  it 
would  be  wrong  to  describe  it  by  the 
name  of  the  material  of  which  it  is  com* 
posed;  thus,  it  would  be  a  misdescrip* 
tion  to  describe  cloth  as  so  many  pounds 
weight  of  wool,  or  sovereigns  as  so  many 
ounces  of  gold.    Beg,  v.  Mawfield,       140 

8.  An  indictment  charged  a  prisoner  with 
having  burglariously  broken  and  entered 
a  dwelling-house  ■^  with  intent  one  A.  D., 
in  the  said  dwelling-house  there  being 
violently  and  against  her  will  then  and 
there  feloniously  to  ravish  and  carnally 
know."  Whether  that  allegation  is  suf^ 
ficient  without  the  addition  of  the  words, 
''in  the  said  dwelling-house,"  after  the 
words  "  then  and  there"— yiMtre.  Beg,  v. 
Watkinf.  304 

4.  Where  a  statute  declares  an  offence  and 
awards  a  punishment,  and  by  a  snbse* 
quent  act  the  punishment  is  altered,  the 
indictment  for  such  offence  should  con* 
elude  "  against  the  form  of  the  ttatutee,** 
Begina  v.  Adam»,  3M 

6.  An  indictment  for  a  conspiracy  charged 
the  defendant  with  conspiring  with  other 
pernons  unknown  **  to  cheat  and  defraud 
J.  D.  and  othen ;"  and  laid  as  overt  acts 
that  the  defendant  did  falsely  pretend  to 
J.  D.  that  he  was  a  merchant  named  G., 
and  did,  under  colour  of  a  pretended  con* 
tract  with  J.  D.,  for  the  purchase  of  cer* 
tain  goods  "  of  the  said  J.  D.  and  othen^ 
obtain  a  large  quantity  of  the  goods  ■'of 
the  said  J.  D.  and  othen^  with  intent  to 
defraud  **the  said  J.  D.  and  othen  :*'^ 
Held,  that  the  words  "and  others" 
throughout  this  indictment  must  be  taken 
to  mean  othen  thepartnen  of  J,  />.,  and  not 
persons  wholly  unconnected  with  J.  D.; 
and  that,  on  the  trial  of  this  indictmentj 
evidence  was  not  admissible  to  show  that 
the  defendant  attempted  to  defraud  other 
persons  wholly  unconnected  with  J.  D. 
Brg.  V.  Steel.  837 

6.  In  an  indictment  for  burglary  it  is  suffi* 
cient  to  allege  that  the  burglary  was  com* 
mitted  at  a  place,  naming  it,  e.  g.  '*at 
Norton-juxta-Kempsey.  in  the  county 
aforesaid,"  without  stating  the  place  to  be 
a  parish,  vill,  chapel ry,  or  the  like.  Beg* 
V.  Brooke$,  644 

7.  An  indictment  for  breaking  into  a  ware- 
house and  stealing  goods,  slated  the  oU 
fence  to  have  been  committed  in  "ths 
parish  of  8k  Peter  the  Great,  in  the  cooa 
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ty  of  W."  R  Appeared  that  the  only  part' 
<»f  the  parish  of  St.  Peter  the  Great  was 
in  the  county  of  W.:— ifeirf,  that  the  in- 
dictment coald  not  be  supported  for  the 
treakingr  into  the  warehouse,  bat  that  it 
"was  sufficient  for  the  larceny;  and  that 
to  be  good  as  to  the  breaking  it  should 
have  charged  the  offence  to  have  been 
committed  "in  that  part  of  the  parish  of 

,  8t.  Peter  the  Great  which  lies  within 
the  county  of  W."  643 

8.  A  defendant  in  an  indictment  cannot 
after  plea  take  advantage  of  any  defect 
which  is  aided  afier  verdict  by  the  Slst 
sect  of  the  staL  7  Geo.  4,  c  64,  the  only 
mode  of  taking  advantage  of  such  defects 
bein<  by  demurrer.    Rtg.y.EUu,       664 

0.  If  the  grand  jury  at  the  assizes  or  ses- 
sions have  ignored  a  bill,  they  cannot 
find  another  bill  against  the  same  person 

-  for  the  same  offence  at  the  same  assizes 
or  sessions,  and  if  such  other  bill  be  sent 
before  them  they  should  take  no  notice 
of  it.    Bug,  V.  Humphreyt,  601 

INDICTMENT,  FORMS  OP. 

1.  Indictment  for  neglecting  and  abandon- 
ing a  new-bom  child.  164 

».  For  refusing  to  aid  a  constable.  314 
3.  For  obtaining  money  by  false  pretence 
of  being  a  single  person,  and  threatening 
an  action  for  breach  of  promise  of  mar- 
riage. 617 
INFANT. 
On  a  replication  to  a  plea  of  infancy  that 
the  articles  supplied  were  necessaries, 
the  question  is  not  only  whether  the  ar- 
ticles were  of  a  kind  that  would  be  neces- 
sary to  a  person  in  the  statinn  of  the  de- 
fendant, but  also  whether  the  defendant 
bad  a  sufficient  supply  of  those  articles 
at  the  time  of  the  sale  by  the  plaintiff, 
for,  if  he  had,  the  goods  supplied  by  the 
plaintiff  were  not  necessaries,  and  the 
plaintiff  cannot  recover  for  them ;  and  if 
a  party  supply  goods  to  one  under  age, 
without  ascertaining  whether  such  per- 
son be  already  fully  supplied  with  auch 
articles,  he  does  so  at  the  risk  of  their 
being  proved  to  be  not  necessary  at  the 
time  of  the  supply,  by  reason  of  the  per- 
son being  already  fullysupplied  with  such 
articles,  and  of  thereby  failing  in  an  ac- 
tion for  the  recovery  of  their  price.  Sieett' 
man  v.  Rom.  **5J 

INSOLVENT  DEBTOR. 
See  Ehcapr.  . 
An  insolvent  debtor  wilfully  and  fraudu- 
lently omitting  sums  of  money  from  his 
special  balance  sheet  is  not  guilty  of  a 
lni^demeanor  under  the  &9th  section  of 
the  Stat.  1  6l  2  Vict.  c.  1 10,  as  that  enact* 
nent  only  applies  to  cases  where  the 
omisicion  would  affect  the  interests  of 
creditors,  and  not  where  there  is  an 
emission  of  moaay  received  and  subse* 


quently  expended  by  the  insol^oiL   R^, 
V*  Marner, 


INSURANCE. 
See  Bboiw,  Rioht  to,  2.    Jvaoa,  2. 

1.  In  an  action  to  recover  the  amount  of  a 
policy  upon  a  life  insnranca,  where  the 
rules  of  the  society  stipulate  that  (be  in- 
sured shall  be  of  sober  and  temperate 
habits,  it  is  sufficient,  upon  a  plea  deny- 
ing the  sober  and  temperate  habits  of  the 
insured,  for  the  defendants  to  show  that 
his  habits  were  intemperate ;  and  it  is  no 
answer  to  this  plea,  that  the  plaintiff  prove 
the  intemperance  not  to  have  been  to 
such  a  degree  as  to  injure  the  health  oC 
the  insured,  or  to  shorten  his  life.  Souths 
combe  v.  Merrimaiu  286 

2.  A  ship  which  was  insured  ran  aground 
and  was  much  damaged.  She  was  sur- 
veyed, and,  in  consequence  of  the  report 
of  the  surveyors,  sold  as  she  lay : — Hdi^ 
that,  to  entitle  the  assured  to  recover  as 
for  a  total  loss,  they  must  satisfy  the  jury, 
that,  as  prudent  men,  and  exercising  a 
sound  discretion,  they  would,  if  they  had 
been  uninsured,  have  sold  the  vessel  as 
they  did ;  and  that  the  jury  must  be  satis- 
fied not  only  that  the  assured,  if  uninsured, 
would  have  acted  as  they  did,  but  that 
they  would  have  done  prudently  in  so 
acting.    Domett  v.  Young,  465 

INTENDED  APPRENTICE. 
See  BoABD  awo  Loboiho* 

INTENT. 
See  FoaetRT,  3.     Wovyniiro,  1. 

INTEREST. 
See  Bill  OP  ExciiARes,  5.    Vasrooa  Ava 

PORCHASKR,  4. 

INTERPLEADER. 
See  PsRjuRT,  4.  ^ 

ISSUE  FROM  THE  COURT  OF  C^AN* 

CERY. 

1.  If  an  issue  be  directed  by  the  Court  of 
Chancery  to  be  tried  by  a  special  jury, 
and  a  full  special  jury  do  not  attend,  whe- 
ther either  party  is  entitled  to  pray  a 
tales,  without  the  consent  of  the  other 
party— ^iMPiY.     Wood  v.  Thomptonm       171 

2.  On  the  trial  of  an  issue  directed  by  a 
court  of  equity,  the  jud?e  will  take  no- 
tice of  the  terms  of  the  order  by  whidr 
the  issue  is  directed.  Ibid. 

3.  Issues  of  devisavit  velnon  were  directed 
by  the  master  of  the  rolls,  who  ordered  that 
they  should  be  tried  by  a  special  jurv^ 
but  that  none  of  the  special  jury  should 
reside  within  twelve  miles  of  G.  (the  as- 
size town.)  There  was  no  order  as  to  the 
talesmen,  and  only  eight  special  jurors 
appeared.  The  plaintiff's  couns^  P^^ged 
a  tales;  but  the  other  party  objected^ 
The  judge  would  not  grant  a  tales, oo  the 
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ground  that,  there  heing  no  order  of  the 
master  of  the  roils  as  to  the  talesmen,  and 
their  residing  within  twelve  miles  of  G. 
being  no  legal  frround  of  challenge,  the 
talesmen  coald  not  be  asked,  on  the  voir 
dirt^  as  to  their  residences ;  and  that,  if 
any  of  them  did  reside  within  twelve 
miles  of  O^  the  master  of  the  rolls  woald 
probably  order  a  new  trial  on  that  ground. 
The  trial,  therefore,  stood  over  till  the 
next  assizes.  Ibid. 


JOINT-STOCK  BANK. 
ikt  Embssxlikxht,  8. 

JUDGE'S  SUMMONS. 
&9t  EviDKircz,  19. 

JUROR. 
Set  Wit  Rasa,  8. 

r.  The  exemption  from  serving  as  jnrymen, 
claimed  by  ihe  members  of  the  Barber?' 
Company  under  the  charters  of  1  Edw.  4, 
and  6  Car.  1,  and  the  slat  18  Geo.  3,  c. 
16,  does  not  extend  to  Ihe  Central  Crimi- 
nal Court,  bat  is  confined  to  the  local 
courts  of  the  city,  viz.,  those  holden  be- 
fore the  mayor,  the  sheriffs,  or  the  coro- 
ner.    Inrt  Whiit,  189 

ft.  If  during  the  trial  of  a  case  of  felony  it 
be  discovered  that  the  prisoner  has  a  re- 
latitm  on  the  jury,  this  is  no  ^ound  for 
discharging  the  jury,  and  the  trial  must 
proceed,    ^fg.  v.  Wardlu  647 

JURORS,  CHALLENGE  OF. 

Sit  IsaUB  PauM  THE  COUIIT  or  CHARCXaT,  3. 

In  an  action  against  an  insurance  office  on 
a  life  policy,  it  is  no  objection  to  a  spe- 
cial juror  being  sworn,  that  he  is  a  di- 
rector of  another  insurance  office,  unless 
that  office  has  granted  a  policy  on  the  life 
in  question,  and  the  amount  of  that  policy 
be  unpai*?.    Craig  v.  Ftniu  43 

JUSTICE  OP  THE  PEACE. 

Stt  FaLSK  hlPHItORMSRT,  4.      GuAaDIAST  OP 

Tai  Poor.    SLARoaa,  8,  4. 


LANDLORD  AND  TENANT. 
&e  EviBiRcs,  1,8,  21.    Trbspass,  7. 

1.  Where  a  landlord,  dwring  the  txuitnet  of 
a  ttmanry^  charged  his  tenant,  under  the  3 
dc  3  Vicu  c.  71,  s.  38,  (the  Police  Court 
Act,)  with  having  thrtr  rwm/Ai  before 
wilfully  damaged  his  premises  :—fM/, 
that  the  magistrate  had  no  jurisdiction, 
and  that  the  charge  should  have  been 
made  within  one  month.  DomeUw^Bemmg' 
fitU.  9 

S.  In  an  action  by  a  tenant  against  his 
landlord  for  a  malicious  charge  of  felony, 
under  the  stat.  7  dc  8  Geo.  4,  c  89,  s.  45, 
for  stealing  fixtures  let  to  htm,  it  is  not 
necessary  to  i^ive  a  notice  of  action  under 
the  76th  sectiop  o(  the  atat.  7  4c  8  Geo.  4, 


c  29,  (the  Jjarceny  Consolidation  Act.) 

Ibid. 

3.  Where,  in  an  action  by  a  landlord 
against  his  tenant  for  use  and  occupation, 
the  tenant  offers  in  evidence  a  document 
showing  that  the  landlord's  title  had 
ceased,  the  document  is  admissible,  be- 
cause the  pniperty  has  passed  to  another 
who  has  a  right  to  sue  him  for  the  same 
use  and  occupation.  But  when  it  ap- 
pears, that  under  the  document  in  ques- 
tion, the  property  would  have  passed 
from  the  plaintiff  before  the  time  of  the 
use  and  occupation  for  which  he  sued, 
the  document  is  not  admissible,  on  the 
ground  that  a  tenant  cannot  deny  his 
landlord's  title,    t^gar  v.  Young,  78 

4.  A  tenant  may  not  deny  his  landlord's 
title,  because,  if  that  title  be  bad,  the 
tenant's  first  duty  is  to  give  up  the  pos 
session  which  he  received  from  the  land- 
lord, and  not  to  defend  an  action.       Ibid, 

6.  A  lease  from  the  Board  of  Ordnance, 
which  purported  to  be  signed,  sealed,  and 
delivered,  being  first  duly  stamped,  was 

.  not  stamped;  and  the  court  held  that, 
being  a  lease  from  the  crown,  it  was  not 
necessary  that  it  should  be.  Ptirit  r. 
Ltimont.  93 

6.  Four  trustees  were  joint  landlords  of  a 
house  under  a  deed  of  trust;  and  notice 
to  quit  was  served  upon  the  tenant,  but 
signed  by  three  of  them  only : — Held^  that 
the  notice  was  sufficient  to  put  an  end  to 
the  connection  between  all  the  parties  as 
landlord  and  tenant.     Jlford  v.  Vtckerf^ 

280 

7.  Notice  to  quit  was  given,  and  it  expired 
at  Lady-day,  1840 :  the  tenant  held  on  till 
Lady-day,  1841,  but  since  the  former 
period  there  had  been  no  payment  of  rent, 
nor  any  other  act  done  to  show  that  a 
new  tenancy  was  created.  The  landlord 
distrained  for  rent  due  atljady-day,  1841 1 
— //c^,  that  the  distress  was  not  jusfifia 
ble.  The  landlord  ought  to  have  sued  for 
use  and  occupation.  JbUL 

8.  A  notice  to  quit  is  suflkciently  served 
upon  a  tenant,  if  it  can  be  shown  that  it 
came  to  his  hands  l>efore  the  six  months 
previous  to  the  expiration  of  his  year  of 
holding,  though  the  notice  had  been 
served  only  by  having  been  put  under 
the  door  of  the  tenant's  house.  Ibid 

9.  If  premises  be  let  for  the  purposes  of  oc- 
cupation, it  is  an  implied  condition  that 
they  should  be  fit  for  occupation.  Smith 
f,  Mmrrahte.  479 

10.  If  A.  take  a  furnished  hovae  of  B.  for 
five  weeks,  and  it  be  so  infested  with 
bogs  as  to  be  unfit  for  the  occupation  of 
a  respectable  family,  this  will  justify  A. 
in  qufttiiig  it;  and  when  in  such  a  casi* 
the  tenant  quitted  at  the  end  of  (bur  days, 
paying  a  week's  rent,  it  was  held  that  he 
was  justified  in  what  he  did,  and  was  not 
UaUc  ibr  as/  aiibse^aeat  re^L 
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U.  Htidt  also,  that  in  an  action  for  nse  and 
occapatioD  for  the  four  weeks'  rent,  (in 
which  credit  was  giren  in  the  particulars 
for  the  rent  actaallj  paid,)  non  assampsit 
was  the  proper  plea.  Jbid. 

IS.  Where  a  tenancy  is  continned  beyond 
the  time  for  which  it  was  originally 
taken,  and  nothing  is  arranged  respecting 
the  amount  to  be  paid  on  the  new  holding, 
that  new  holding  is  not  of  necessity  to  be 
on  the  same  terms  as  the  former ;  but  the 
jury  may  give  the  landlord  a  larger  sum 
for  the  continued  occupation,  if  there  be 
circumstances  to  show  thatsuch  increased 
rent  was  expected  by  him  in  the  event 
of  holding  orer,and  that  that  understand- 
ing was  not  repudiated  by  the  tenant. 
Elgar  V.  Watmm.  494 

LARCENY. 

Set  AccassonT,  4.  Autrkvois  AcaviT. 
BunOLART,  1.  EviDBircB,  7.  InOIGT* 
MKiTT,  S,  7.  Post  Orrics,  OrrsHcss  ar 
Bbavants  or  the,  8,  8. 

1.  There  is  such  a  unity  of  interest  between 
husband  and  wife  that  ordinarily  the 
wife  cannot  steal  the  goods  of  the  husband, 
Dor  can  an  indifferent  person  steal  the 
goods  of  the  husband  by  the  delivery  of 
the  wife;  and  if  the  wife  deliver  the 
goods  of  the  husband  to  an  indifferent 
person,  for  that  person  to  convert  them 
to  his  own  use,  this  is  no  larceny ;  but  if 
the  person  to  whom  the  goods  are  deliver- 
ed by  the  wife  be  an  adulterer,  it  is  other- 
wise, and  an  adulterer  can  be  pniperly 
convicted  of  stealing  the  husband  s  goods, 
though  they  be  delivered  to  him  by  the 
wife.    Beg.  V.  TolUlt,  112 

S.  If  no  adultery  has  actually  been  com- 
mitted by  the  parties,  but  the  goods  of 
the  husband  are  removed  from  his  house 
by  the  wife  and  the  intended  adulterer, 
with  an  intent  that  the  wife  should  elope 
with  him  and  live  in  adultery  with  him, 
this  taking  of  the  goods  is,  in  point  of  law, 
a  larceny.  IhiiL 

8.  If  a  wife  elope  with  an  adulterer,  who 
takes  her  clothes  with  him,  the  taking 
is  a  larceny ;  and  it  is  as  much  a  larceny 
to  steal  her  clothes,  which  are  her  hus- 
band's property,  as  it  wonld  be  to  steal 
any  thing  else  that  is  his  property.    Ilnd. 

4,  If,  on  the  trial  of  a  man  for  laroeny,  the 
jury  are  satisfied  that  he  took  any  of  the 
prosecutor's  goods,  there  then  being  a 
criminal  intention,  or  there  having  been  a 
criminal  act  between  the  prisoner  and  the 
prosecutor's  wife,  the  jnry  ought  to  con- 
vict, even  though  the  goods  were  delivei^ 
ed  to  the  prisoner  by  the  prosecutor's 
wife ;  but  if  the  jury  should  think  that 
the  prisoner  took  away  the  goods  merely 
to  get  the  wife  away  from  her  husband 
as  a  friend  only,  and  without  any  refer- 
once  to  any  connection  between  the 
Cnsoner  and  the  wife,  either  actual  or 
ite&ded,  they  ojaght  to  acquit.  Ibid, 


5.  A  person  was  inaieted  for  stealing  focr 
warrants  and  orders  for  the  payment  of 
money.  In  one  count  they  were  called 
"warrants  and  orders  for  the  payment 
of  money,"  merely ;  in  another,"  warrants 
and  orders  for  the  payment  of  money, 
commonly  called  post  office  money 
orders ;"  and  in  a  third  count,  they  were 
described  as  "four  valuable  securities* 
that  is  to  say,  four  warrants  and  orders 
for  the  payment  of  money,  commonly 
called  post  office  money  orders."  They 
purported  to  be  signed  by  the  postmasner 
of  Shrewsbury,  and  were  addressed  **To 
the  Pott  qgtet,  DmdotC  The  form  of  the 
body  of  them  was, "Credit  the  person 
named  in  my  letter  of  advice  the  sum  of 
52.,  and  debit  the  same  to  this  office  :'*— > 
HeU^  that  the  instruments  were  both 
warrants  and  orders  for  the  payment  of 
money :  and  also,  that  it  was  not  neces- 
sary to  consider  whether  they  were  in 
such  a  form  as  to  require  a  stamp  under 
the  general  Stamp  Act;  because  it  was 
the  practice  of  the  post  office  to  is>nQ 
them  unstamped,  and  that  practice  was 
sanctioned  and  legalized  by  the  statute 
8^4  Vict.  c.  96.    Reg.  v.  Gilrkritt.     »4 

6.  Although  a  person  finding  property,  the 
ownership  of  which  has  not  been  al>aa- 
doned,  may  not  convert  it  to  his  own  use* 
at  any  rate  not  without  some  endearonr 
to  discover  the  owner,  and  although 
ignorance  of  the  law  will  excuse  none* 
yet,  where  an  ignorant  person  found  a 
five-pound  note  and  appropriated  it,  the 
court  directed  the  jury  to  consider  the 
state  of  the  finder's  mind;  and  ruled  that 
if  the  jury  thought  the  person  really  be- 
lieved the  note  to  be  her  own  by  rii^ht  of 
finding,  the  jury  should  not  brin^  in  a 
verdict  of  guilty  on  the  indictment  for  a 
lareeny  of  the  note.  Rtg»  v.  Rted  and 
Wife.  8M 

7.  If  a  benefit  society,  enrolled  under  the 
Stat  10  Geo.  4,  c  66,  as  amended  by  the 
Stat.  A6l&  Will.  4,  c.  40,  have  a  treasurer 
and  two  trustees,  the  property  of  the 
society  may  in  an  indictment  for  lareeny 
be  laid  to  be  in  the  treasurer  by  his  proper 
name,  under  sect.  81  of  the  stat  10  Geo. 
4,  c.  ft6,  which  provides  that  the  pn*perty 
of  such  societies,  "for  all  purposes  of 
action  or  suit,  as  well  civil  as  criminal,** 
should  be  deemed  and  taken  to  be,  and* 
in  every  soch  proceeding  where  neces* 
sary,  stated  to  be  the  property  of  the 
"  treasurer  or  trustee  of  such  society  for 
the  time  being  im  hit  or  ker  proper  name^ 
without  fhrther  description;"  and  apon 
an  indictment  so  framed  one  of  the  tms 
tees  of  the  society,  who  has  stolen  the 
money  of  the  society,  may  be  properly 
convicted  of  laroeny.    Reg.  v.  Cain.   809 

8.  A  knife  was  stolen  from  the  pocket  of  A* 
as  his  dead  body  lay  in  the  road  at  S.,  m 
the  diocese  of  W.    The  last  place  of 
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abode  of  A.  was  at  T.,  in  the  diocese  of 
O.,  bat  A.'8  £atber  stated  that  be  believed 
his  son  had  left  T.  to  come  to  live  with 
him,  bot  did  not  know  whether  his  son 
had  given  up  his  lodgings  at  T. : — Held, 
that  this  was  sufficient  proof  to  support  a 
count  for  larceny,  laying  the  property  in 
the  lord  bishop  of  W.    Rtg,  t.  Tippin, 

545 
t.  A  servant  clandestinely  taking  his  mas- 
ter's com,  to  give  to  his  master's  horses, 
ia  guilty  of  a  larceny;  and  this  point  hav- 
ing been  so  recently  decided  by  a  large 
majority  of  the  12  judges,  the  judge  at  the 
trial  would  not  again  reserve  the  point. 
Btg.  V.  HandUy,  547 

10.  A.  employed  B.  to  take  his  barge  from 
8.  to  E.,  and  paid  him  his  wages  in  ad- 
Tance,  and  gave  him  a  separate  sum  of 
three  sovereigns  to  pay  the  tonnage  dues. 
B.  look  the  baige  16  miles,  and  paid  ton- 
nage dues  to  the  amount  rather  under  2L, 
and  appropriated  the  remaining  sovereign 
to  his  own  use  i^Held^  a  larceny.  Re^, 
T.  Goode,  582 

11.  If  a  father  buy  cloth  which  is  made  into 
trousers  for  his  son,  who  is  seventeen 
years  of  age,  these  trousers  may,  in  an 
indictment  for  larceny,  be  laid  as  the 
property  of  the  father.  In  such  cases  the 
property  may  be  laid  either  in  the  father 
or  the  son,  but  the  better  course  is  to  lay 
it  in  the  latter.    JUg,  v.  Hughe$.  593 

12.  A  servant  was  sent  with  6$.  to  buy 
twelve  cwL  of  coals:  he  bought  a  smaller 
quantity,  for  which  he  paid  3f.  Bd.,  and 
appropriated  one  of  the  shillings  to  his 
own  use : — Heldf  a  larceny.  JUg,  v.  Sea- 
man, 595 

13.  Where  a  person  stole  two  pigs  belong- 
ing to  the  same  person  at  the  same  time, 
and  after  being  convicted  and  punished 
for  stealing  the  one  was  again  indicted 
at  a  subsequent  assize  for  stealing  the 
other: — Held,  that  this  might  legally  be 
done,  but  temble,  that  in  such  a  case  the 
second  prosecution  ought  not  to  be  pro- 
ceeded with     Reg,  y,  BrttteU,  609 

|4»  The  prisoner,  who  was  not  otherwise  in 
the  prosecutor's  service,  was  employed 
bv  him  to  drive  six  pigs  from  C.  to 
U.  On  the  way  he  left  one  at  Mr.  M.'s, 
stating  that  it  was  lame,  and  he  told 
the  prosecutor  that  he  had  done  so.  The 
prosecutor  desired  the  prisoner  to  go  and 
ask  Mr.  M.  to  keep  the  pig  for  him  till 
the  following  Saturday ;  the  prisoner  went 
to  Mr.  M.'s,  and  sold  the  pig:— H<^,  no 
larceny.    Reg,  y.  C,  Joneu  611 

15.  If  a  person  is  allowed  to  have  thepouet- 
mti,  of  a  chattel,  and  he  converts  it  to  his 
own  use,  it  is  not  larceny,  an  less  he  had  an 
intention  of  stealing  it  when  he  obtained 
the  possession  of  it;  but  if  he  has  merely 
the  euifody  of  a  chattel,  he  is  guilty  of  a 
%.  larceny  if  he  disposes  of  it,  although,  he 
VOL.  XLI.  49 


did  not  intend  to  do  so  at  the  time  whea 
he  received  it  into  his  custody.  Ibid, 

16.  A.  delivered  a  waistcoat  to  the  prisoner 
to  take  to  E.  R.  to  be  washed.  B.  de» 
livered  it  to  E.  R.  as  his  own.  E.  R. 
having  washed  it,  returned  it  to  the 
prisoner,  who  converted  it  to  his  own 
use.  The  judge  left  it  to  the  jury  to  say 
whether  the  prisoner,  at  the  time  he  re- 
ceived the  waistcoat  from  A.,  had  an  in* 
tention  of  stealing  it,  for  that  it  was  no 
larceny  if  at  that  time  he  had  not  an 
intention  of  stealing  it.     Reg,  v.  Evant^ 

632 
LEAVE  AND  LICENSE. 
See  Assault,  3. 

LErrER-CARRIER. 
Ste  Post  Office,  Embkxxlknkvt  bt  Ssa- 

TAVTS   or  TBS,  1. 

LIBEL. 

1.  In  an  action  for  a  libel  in  a  newspaper, 
a  certified    copy  of   the  Stamp  Office 
declaration  was  put  in,  which  stated  the 
title  of  the  newspaper  to  be  **The  Leices- 
ter Herald  and  Midland  Counties  Adver- 
tiser," and  the  intended  place  of  publica- 
tion to  be  **  No.  23  Charles  street,  in  the 
parish  of  Saint  Margaret,  in  the  borough 
of  Leicester.''    The  newspaper  contain- 
ing the  libel  had  the  same  title,  but  the 
place  of  publication  in  the  imprint  at  the 
end  of  it  was,  **  at  the  comer  of  Charles 
street  and  Hadfield  street,  in  the  parish 
of  Saint  Margaret,  in  the  borough  of 
Leicester:" — Held,  that  this  sufficiently 
showed  the  identity  of  the  newspaper,  so 
as  to  allow  it  to  be  given  in  evidence 
under  the  8th  secu  of  the  stat.  6  dc  7  Will. 
4,  c.  76.     Baker  v.  WiUdnmn,  399 

2.  A.  (the  plaintiff)  obtained  a  rule  nisi  for 
a  criminal  information  against  B.  (the 
defendant)  for  sending  him  a  challenge, 
and  A.'s  affidavit  coiitained  matters  of 
high  censure  against  B.  The  affidavit 
of  Bn  in  showing  cause  against  this  rule, 
was  recriminatory,  and  would,  under 
other  circumstances,  have  been  libellous. 
In  an  action  by  A.  against  B.  for  the  libel 
contained  in  B.'s  affidavit,  it  was  held, 
that  B.  was  justifi^ed  in  setting  forth  any 
such  matters  respecting  A.'s  past  conduct 
as  he  might  thmk  would  disincline  the 
court  to  entertain  the  application  for  A.*s 
rule.    Doylt  v.  (yVohirty,  418 

LIEN. 
Set  DrriHUB.    Withbss,  3. 

LIFE  INSURANCE, 
See  IxsuBAircB,  1. 

LIMITATIOIC. 
See  Bjbctmbbt,  2, 3.    LAiroi.OB»  aitb  T» 

HAIIT,  1. 

LODGING-HOUSE  KEEPERa 
See  Babkbupt,  1. 
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MAGISTRATE. 
&f  Falsi  Inphisohmext,  4.    Guakdiavs 

OF  THB  P00M«      SlAHDBE,  3,  4. 

MALICIOUSLY    SUING  OUT  A   FIAT 
IN  BANKRUPTCY. 

The  declaration,  in  an  action  for  malicious- 
ly suing  out  a  fiat  in  bankruptcy,  con- 
tained an  allegation  that  it  was  ordered 
by  the  court  of  review,  **  that  the  said 
fiat  should  be  annulled,  and  the  same 
was  accordingly  thereby  then  annulled, 
and  the  proceedings  on  the  said  fiat  were 
thereupon  ended  and  determined."  The 
order  of  the  court  of  review  was,  that 
the  fiat  **  be  annulled,  if  the  right  hon.  the 
lord  chancellor  shall  think  fit,"  and  at  the 
foot  of  it  was  a  confirmation  of  it  signed 
by  the  lord  chancellor: — Heldt  that  the 
allegation  was  substantially  proved.  Kemp 
T.  King.  396 

MALICIOUS  PROSECUTION. 

Whether  an  action  for  a  malicious  prosecu- 
tion can  been  maintained  where  the  party 
charged  has  been  illegally  convicted  by 
a  magistrate  who  had  no  jurisdiction  to 
entertain  the  charge— ^iMere.  DowtU  v. 
Beninufield,  9 

MANSLAUGHTER. 
Set  Amault,  4.     Muedbe,  1,  2,  3. 

1.  An  indictment  for  manslaughter  stated 
that  the  prisoners  gave,  administered, 
and  delivered  to  one  M.  A.  divers  large 
and  excessive  quantities  of  spirits  and 
water,  wine  and  porter,  and  induced,  pro- 
cured, and  persuaded  him  to  drink  them ; 
the  said  quantities,  &Ch  being  likely  to 
cau$e  death,  whirh  they  well  knew.  It  then 
averred  that  M.  A.,  by  their  persuasion, 
&c.,  drank,  dec,  and  became  greatly 
drunk  and  distempered,  6lc.;  and  while 
he  was  so,  the  prisoners  assaulted  him 
and  forced  him  to  go  into,  and  placed  and 
confined  him  in  a  cabriolet,  and  drove 
and  carried  him  about  in  it  for  two  hours, 
and  thereby  greatly  shook  and  knocked 
him  about,  by  means  whereof  he  became 
mortally  sick,  dec,  and  of  the  said  large 
and  excessive  quantities,  dcc^  and  of  the 
«aid  drunkenness,  dtc,  occasioned  there- 
by, and  of  the  said  shaking,  dtc,  and  of 
the  sickness  and  distemper  occasioned 
by  it,  he  instantly  died.  The  deceased 
was  a  man  in  possession  under  the  she- 
riff; and  one  of  the  prisoners,  of  whose 
goods  he  was  in  possession,  assisted  by 
his  brother  and  a  friend,  plied  the  man 
with  liquor,  themselves  drinking  freely 
also,  and  when  he  was  very  drunk  put 
him  into  a  cabriolet  and  caused  him  to  be 
driven  about  the  streets ;  and  about  two 
hours  after  he  had  been  put  into  the  cab- 
riolet he  was  found  dead : — Held,  that,  if 
it  were  essential  to  prove  that  the  prison- 
ers knew  that  the  liquors  were  likely  to 


cause  death,  the  case  would  be  one  of 
murder  and  not  of  manslaughter,  hat 
that  such  allegation  was  nut  a  material 
part  of  the  indictment,  but  might  be  dis- 
missed from  the  jury's  consideration:— 
Held,  also,  that  if  the  prisoners,  when  the 
deceased  was  drunk,  put  him  into  a  cal> 
riolet  and  drove  him  about  in  order  to 
keep  him  out  of  possession,  and  by  so 
doing  accelerated  his  death,  it  would  be 
manslaughter.    Beg.  v.  Packard,  S36 

2.  An  indictment  for  manslanghter  stated 
in  the  first  count,  that  the  deceased  was 
the  apprentice  of  the  prisoner,  and  thai  it 
was  the  duty  of  the  prisoner  to  provide 
the  deceased  with  proper  nouri>hmeDt« 
medicine,  dtc,  and  charged  the  death  of 
the  deceased  to  be  from  neglect,  dec.  The 
second  charged  that  the  deceased,  "so 
being  such  apprentice  a$  aforetaid,"  was 
killed  by  the  prisoner  by  overwork  and 
beating.  No  evidence  was  given  of  any 
indenture,  but  a  witness  proved  that  ibe 
prisoner  told  him  that  the  deceased  was 
bis  apprentice : — Held,  that  this  was  saffi> 
cient  proof  of  the  allegation  of  the  ap- 
prenticeship in  the  second  count,  but  not 
of  that  in  the  first  counL  Reg,  v.  Crump* 
ton,  597 

MARRIAGE. 

See  Cam.  Con.  I. 

MASTER  AND  SERVANT. 
See  Lanckivt,  9,  10,  12,  14.     Slahdkr,  1,  2. 

1.  The  defendant,  the  captain  of  one  of  her 
m<ijesty's  ships,  offered  to  give  the  plain- 
tiflf  wages  beyond  the  usual  pay  from  the 
government,  if  he  would  come  on  board 
his  ship  as  captain*s  cook.  The  plaintiff 
agreed  accordingly,  and  was  by  that  de- 
signation (captain's  cook)  entered  in  the 
ship's  books.  The  agreement  was  made 
before  he  joined  the  service,  and  when 
he  was  free  to  accept  the  proposal  of  the 
captain  or  to  reject  it.  In  an  action  after^ 
wards  brought  by  him  against  the  captain 
for  wages,  the  defendant  not  having 
pleaded  the  illegality  of  the  contract,  it 
was  held,  1st,  that  the  court  must  look 
upon  the  contract  as  legal ;  and,  2dly,  that 
being  made  when  each  parly  was  sni 
juris,  there  was  no  inconsistency  in  the 
plaintiff's  bargaining  to  receive  the  pri* 
vate  pay  of  the  defendant  for  filling  an 
office,  in  respect  of  which  he  was  also 
paid  by  the  government.  CbUterbudtr, 
Coffin,  273 

2.  lu  assumpsit  by  the  plaintifiT  for  wages 
as  a  female  servant,  the  defendant  plead- 
ed non  assumpsit,  and  the  plaintifl^  ^ave 
evidence  of  acts  of  service.  The  defend- 
ant proposed  to  give  evidence  to  show 
that  the  plaintiff* had  cohabited  with  him: 
— Held,  that  he  might  do  so  in  the  plea  of 
non  assumpsit,  as  this  went  to  show  that 
there  was  no  contract  between  the  par* 
ties,  and  not  to  invalidate  any  contract 
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on  the  ground  of  illegality;    BradiKaw  v. 
Ha^uford.  691 

MISDEMEANOR. 
Sm  Attempt  to  commit  Miidsmsahob. 

MITIGATION  OF  DAMAGES. 
Su  Goods  badlt  madb. 

MONEY  HAD  AND  RECEIVED. 
A.  on  Tuesday,  the  17th  of  November,  ask- 
ed B.  to  give  him  change  for  a  check  for 
10/.  lOf.,  drawn  by  C.  on  W.  dc  Co.,  bank- 
ers. B.  did  so,  and  kept  the  check  till 
the  following  Saturday,  when  he  paid  it 
to  his  bankers.  On  Monday,  the  33d,  W. 
db  Co.  stopped  payment,  aod  the  check 
was  not  paid  by  them.  On  the  evening 
of  that  day  B.  told  A.  that  the  check  had 
been  **  returned,"  not  telling  A.  that  W.  k, 
Co.  had  stopped  payment,  a  fact  which 
A.  did  not  know.  A.  gave  B.  fi/n  and  an 
L  O.  U.  for  bl  10*.,  and  took  back  the 
check.  It  was  proved  that  C.  had  funds 
in  the  hands  of  W.  dc  Co. : — Htld^  that 
the  suppression  of  the  fact  by  B.  that 
W.  dt  Co.  had  stopped  payment,  and  the 
statement  by  him  that  the  check  had  been 
** returned,''  amounted  to  such  a  fraud 
upon  A.  as  would  entitle  him  to  recover 
back  the  6/.,  in  an  action  for  money  had 
and  received;  and  that,  to  entitle  him  to 
do  so,  it  was  not  necessary  that  he  should 
have  given  or  tendered  back  the  check 
to  B.    BiUing  ▼.  Riet.  26 

MORTGAGE. 

Set  PowEB. 

MURDER. 

1.  If  a  person  do  any  act  towards  another 
who  is  helpless,  which  must  necessarily 
lead  to  the  death  of  that  other,  the  crime 
amounts  to  murder;  but  if  the  circum- 
stances are  such  that  the  person  would 
not  have  been  aware  that  the  result 
Would  be  death,  that  would  reduce  the 
crime  to  manslaughter,  provided  that  the 
death  was  occasioned  by  an  unlawful  act, 
but  not  such  an  act  as  showed  a  mali- 
cious mind.     Reg,  V,  Wall  ert,  164 

8.  If  a  woman  lef\  her  child,  a  young  in- 
fant, at  a  gentleman's  door,  or  other  place 
where  it  was  likely  to  be  found  and  taken; 
care  of,  and  the  child  died,  it  would  be 
manslaughter  only ;  but  if  the  child  were 
leA  in  a  remote  place,  where  it  was  not 
Ukely  to  be  found— e.  g.  on  a  barren 
heath — and  the  death  of  the  child  ensued, 
it  would  be  murder.  Jbid, 

9»  Form  of  indictment.  Jbid, 

4«  A  police  officer  found  N.  with  potatoes 
under  his  shirt,  which  had  been  very  re- 
cently dug  from  the  ground,  and  appre- 
hended him.  The  policeman  called  O. 
to  assist  him ;  O.  did  so ;  and  a  rescue 
being  attempted,  O.  was  going  away,  and 
was  struck  by  A.,  who  went  awayi  and 
O  was  afterwards  killed  by  other  per-* 
•una,  who  attempted  the  reacaa :— Jfc^ 


that  the  police  officer  had  no  right  to  ap- 
prehend N.,  and  that  the  killing  of  0., 
therefore,  did  not  amount  to  murder; 
and  that,  on  an  indictment  for  murder,  A. 
could  not  be  convicted  of  an  assaulL 
Reg.  V.  Phtlpt,  180 

5.  Htldj  also,  that  a  person  charged  to  aid  a 
constable,  and  who  does  so,  is  protected 
eundo,  morando,  et  redeundo.  Ibid. 

6.  A.,  B.,  and  C.  were  indicted  for  murder; 
in  the  first  count,  as  principals  in  the 
first  degree;  and  in  the  second  count. A. 
was  indicted  as  a  principal  in  the  first 
degree,  and  B.  and  C.  as  principals  in 
the  second  degree,  and  the  grand  jqry 
ignored  the  first  count  as  to  B.  and  C, 
and  found  a  true  bill,  on  the  secopd, 
against  all.  Semble,  that  B.  and  C.  might 
be  convicted  on  the  second  count  as  prin- 
cipals in  the  murder,  although  A.  was 
acquitted.  Jffid, 

7.  A  count  charged  A.  with  murder,  and 
charged  that  B.  and  C.  *'at  the  time  <^the 
felony  and  murder  was  committed,  to  wit, 
on,  dec.,  at,  dec,  were  feloniously  present* 
then  and  there  abetting,  aiding,  and  assist- 
ing," dto.  Semble,  that  the  word  "iwu" 
may  be  rejected  as  surplusage ;  but  wh^ 
ther,  even  rejecting  that  word,  this  be  a 
good  form  of  charging  aiders  and  abet- 
tors— qiutre.  Ibid, 

8.  If  a  person,  being  attacked,  should  from 
an  apprehension  of  immediate  violence, 
an  apprehension  which  most  be  well 
grounHed  and  justified  by  the  circum« 
stances,  throw  himself  for  escape  into  % 
river,  and  be  drowned,  the  person  attack- 
ing him  is  guilty  of  murder.  Reg,  v.  Pitts, 

284 

9.  An  indictment  for  murder  by  poisoning, 
which  charges  that  the  prisoner  did  ad- 
minister the  poison  to  the  deceased,  who 
took  and  swallowed  it,  by  means  of  which 
taking  and  swallowing  the  deceased  .be- 
came mortally  sick,  and  **of  the  said 
mortal  sickness  died,"  is  good  without 
also  stall njg  that  the  deceased  died  of  the 
poisoning.    Reg.  v.  Stndys,  345 

10.  A  prisoner  was  tried  for  the  murder  of 
her  child,  E.  S.,  by  poison.  E.  S.  died  on 
the  25th  of  September.  On  the  14lh  of 
October  following,  another  child  of  the 
prisoner,  named  M.  A.  S.,  died  under  sus- 
picious circumstances,  and  the  prisoner 
was  examined  on  oath  at  the  coroner's 
inquest  held  on  M.  A.  S.,  and  signed  her 
deposition,  in  which  she  made  a  state- 
ment as  to  the  death  of  E.  S.  Whether 
this  deposition  was  receivable  in  evi- 
dence on  the  trial  of  the  prisoner  for4he 
murder  of  E.  B^-^qumre,  Ibid, 

11.  If  a  child  has  been  wholly  produced 
from  the  body  of  its  mother  alive,  and 
she  wilfully  and  of  malice  aforethought 
strangle  it  while  it  is  alive  and  has  an 
independent  circulation  of  its  own,  thia 
is  murder,  although  the  child  be  still  at* 


^ 
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Uched  to  its  mother  bj  the  ambilical 
cord.  lUg.  V.  Trilloe,  650 


NEGLIGENCE. 
1.  Case  for  negligence  of  defendant's  ser- 
vant, and  consequent  injury  to  plaintiff. 
Plea,— That  the  defendant  was  not  em- 
ployed to  make  the  alterations,  (those 
mrottgh  which  the  injury  Occurred,)  in 
manner  and  form: — Held,  that,  thoogh 
the  defendant  had  been  employed  by  a 
society  (the  Clarence  Club)  to  make  al- 
terations and  improvemenu  in  their  club- 
house ;  and,  though  he  had  employed  and 
stipulated  with  an  agent,  A.  D^  a  gas-fit- 
ter, to  do  such  part  of  the  work  as  lay  in 
Jkif  (A.  B.'s)  department,  yet,  if  A.  B.  had 
laid  on  any  pipe  not  specified  in  his  con- 
tract or  estimate  with  the  defendant,  the 
defendant  was  not  liable  for  injury  occa- 
sioned by  the  mismanagement  or  ill  ma- 
nufacture of  this  particular  pipe.  Rapton 
▼.  Culntt.  64 

S;  Heltlf  also,  that  if  the  pipe  in  question 
had  been  included  in  A.  B.*s  contract 
with  the  defendant,  yet,  if,  while  the  de- 
fendant's men  were  working  on  the  pre- 
mises, and  the  defendant's  contract  was 
not  yet  finished,  and  the  house  was  un- 
occupied, except  by  the  plaintifl^,  (the 
servant  of  the  club,)  the  gas  had  been 
turned  on  by  hit  direction  and  not  by  that 
of  the  defendant  or  his  agent,  the  defend- 
ant was  not  liable.  Ibid. 

Sl  In  such  cases  as  above,  although  the 
plaintifiT,  through  the  negligence  of  the 
defendant,  be  disabled  for  life. from  per- 
forming the  duties  of  the  office  to  which 
be  had  been  accustomed,  yet  the  measure 
of  his  damages  is  by  no  means  to  be 
taken  from  the  amount  of  an  annuity, 
which  would  replace  the  annual  salary 
of  the  plaiutiflf.  For,  non  constat  that  the 
plaintiff*  would  have  retained  his  situa- 
tion for  life.  Jbid. 

4.  The  society  of  a  club,  through  their  com- 
mittee, employed  the  defendant  to  make 
alterations,  dec,  in  their  club-house,  and 
by  the  misconduct  of  the  defendant's 
agent  an  accident  occurred: — Quttre,  if 
the  society  is  answerable  as  principal, 
and  is  the  defendant  free  as  intermediate 
agent  ?  Sembltf  the  defendant,  as  relating 
to  the  immediate  cause  of  the  action,  is 
the  principal.  Ibid, 

ft.  If  a  cargo  weighing  a  certain  weight  be 
delivered  to  a  carrier  to  be  carried,  and 
when  the  cargo  arrives  at  its  destination, 
the  weight  be  deficient,  this  is  evidence 
from  which  a  jury  may  infer  negligence 
in  the  carrier ;  and  if  the  deficiency  did 
not  arise  from  the  negligence  of  the  car- 
rier, it  is  incumlient  on  him  to  show  that. 
Btwku  ▼•  Smiih,  73 

NEW  ASSIGNMENT. 
Aw  BaaiJr,  RtvBT  to,  1. 


NEWSPAPER. 
See  LiBBL,  1. 

NOLLE  PROSEQUL 
8u  Bill  or  Excbakox,  % 

NONSUIT. 
See  Statute. 

NOT  GUILTY  BY  STATUTE. 
iScc  Plxadivo,  2. 

NOTICE  OF  ACTION. 
See  False  iMPaisosxcirT,  1. 

1.  In  an  action  by  a  tenant  against  his 
landlord  for  a  malicious  charge  of  fcUmj, 
under  the  staL  7  &  8  Geo.  4,  c.  29,  s.  46, 
for  stealing  fixtures  let  to  him,  it  is  not 
necessary  to  give  a  notice  of  action  un- 
der the  75th  section  of  the  staL  7  &  8  Geo. 
4,  c.  29,  (the  Larceny  Consolidation  AcL) 
Dowell  ▼.  BentHf field.  9 

2.  The  witness,  who  served  a  notice  of  ac- 
tion, did  not  know  the  handwriting  of  the 
plaintiff*,  whose  signature  the  notice  pur* 
ported  to  bear;  and  no  evidence  was 
given  of  the  plainiiff''s  handwriting :-~ 
Held  sufllcient  without  such  proof,  aa  it 
was  enough  that  the  notice  should  have 
been  served  on  the  plaintifiT's  Iwhalf. 
Forman  v.  Dawe$.  127 

3.  The  plaintiff*  refused  to  exercise  the  ol^ 
fice  of  parish  ofllcer  and  make  a  rate  for 
his  district,  though  he  had  been  appomt* 
ed  churchwarden  of  a  chapelry  within 
the  union.  Whereupon  the  defendant,  the 
clerk  to  the  b<iard  of  guardians,  obtained 
by  their  direction  a  warrant  of  justices 
to  levy  the  amount  claimed  off*  the  plain* 
tiGT's  goods,  under  2  &  3  Vict  c.  84,  s.  1. 
Upon  trespass  brought  by  the  plaintiff 
fur  this  distress : — Held,  that  this  trespass 
was  an  act  done  in  pursuance  of  the  pro- 
visions of  the  Poor  Law  Amendment 
Act,  and  that  therefore  the  defendant  was 
entitled  to  notice  of  action  and  to  the 
other  protections  afi*orded  by  4  &  6  Will 
4,  c.  76,  s.  104.     Carter  v.  Filli'er.       498 

NOTICE  OF  DISHONOUR. 
See  Bill  op  Etchassb,  6. 

NO'HCE  TO  ADMIT. 
See  AnNissioit.    t^osTs. 

NOTICE  TO  PRODUCE. 

1.  A  notice  to  produce,  served  by  the  da* 
fendants  on  the  plaintiffs,  giving  them 
notice  to  produce  *'all  letters  written  to 
and  received  by  you  l>etween  the  years 
1837  and  1841,  both  inclusive,  by  and 
from  the  said  defendants  or  either  of 
them,  during  the  time  aforesaid,  or  by  or 
to  any  person  on  their  or  your  behalf  re* 
spectively."  is  good,  and  is  not  too  g^ 
neral,  although  it  does  not  specify  the  dais 
of  each  particular  letter.  Morrie  v.  Ham^ 
nen.  29 

2.  In  a  town  cause  for  goods  sold,  in  which 
the  defendant  and  his  attorney  both  livo^ 
in  town,  a  notice  to  produce  a  letter  trom 
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the  plaintiff  to  the  defendant,  asking  pay- 
ment, was  served  at  the  office  of  the  de- 
fendant's attorney,  at  7  p.  x^  on  the  even- 
ing of  the  day  tiefore  that  on  which  the 
eanse  was  tried : — Held  to  be  not  too  late^ 
and  the  letter  not  being  produced,  se- 
condary evidence  was  given  of  its  con- 
tents. Leafy.  JJutt.  461 
8.  In  a  town  cause  for  an  assault  in  which 
the  defendant  and  his  attorney  both  lived 
m  town,  a  notice  to  produce  a  letter  from 
the  plaintiff's  attorney  to  the  defendant, 
asking  compensation,  was  served  at  the 
defendant's  house  and  at  the  office  of  the 
defendant's  attorney,  at  about  half-past 
six  p.  Ma,  on  the  evening  of  the  day  before 
that  on  which  Ihe  cause  wa.s  tried : — Held 
to  be  not  too  late,  and  the  letter  not  being 
produced,  secondary  evidence  was  given 
of  its  contents.    Meyrtck  v.  Woode.      463 

NOTICE  TO  QUIT. 
iSef  LA9DLi>aD  4KD  Tkitaht,  6,  7,  8. 

NUISANCE. 

On  an  indictment  for  a  nuisance,  it  was 
proved  on  the  part  of  the  prosecution, 
that  the  wharf  (the  nuisance  complained 
of)  was  erected  over  a  part  of  the  river, 
between  high  and  low  water-mark,  where 
boats  were  used  before  to  pass.  And  fur 
the  defendant  it  was  shown  that  the 
wharf  was  a  convenience  to  the  public, 
inasmuch  as  boats  of  heavy  burden  could 
come  to  unlade  at  the  wharf,  which,  be- 
fore the  building  of  the  wharf,  anchored 
in  the  middle  of  the  river;  and  that  the 
channel  of  the  river  was  by  this  conve- 
nience kept  clear  :—//r/</,  that  the  ques- 
tion foe  the  jury  was,  whether  the  wharf 
occaMoned  any  hinderance  lo  the  naviga- 
tion of  the  river  by  vessels  of  any  de- 
fcriptinn.  and  not  whether  the  erecting 
of  the  wharf  had  caused  a  benefit  to  the 
navigation  in  general.    Re^,  v.  Handnli, 

496 


OATHS,  ADMINISTERING  UNNECES- 

8ARY. 

The  defendaus  a  county  magistrate,  com- 
plained to  the  Bishop  of  Exeter  of  the 
conduct  of  two  of  his  clergy,  and  to  sub- 
stantiate his  charge  he  swore  witnessen 
before  himself,  as  magistrate,  to  the  truth 
of  the  facts : — Held,  that  the  matter  ber«>re 
the  bishop  was  not  a  judicial  proceeding, 
and  therefore  that  the  masristrate  had 
brought  himself  within  the  enactment,  6 
Sl  6  Wilt.  4.  c.  62.  s.  1.3,  and  that  he  had 
unlawfully  administered  voluntary  oaths, 
contrary  to  the  provisions  of  that  statute. 
Jtef!,  V.  Na'f,  288 

OFFICERS  OP  THE  HOUSE  OF  COM- 
MONS. 
See  Trmpaha,  6. 

ONUS  PROBANDI. 
See  NKOLioKivct,  5. 


OPENING  A  CASE. 
See  PaACTics,  7. 

ORDER  OF  MAGlSTRATEa 
See  Gdabdia!!  op  thb  Poob. 

OWNER. 
See  AccBssoaT,  2. 


PARTICULARS  OF  DEMAND. 

Where  a  bill  of  particulars  is  for  claims  of 
diverse  character,  if  the  defendant  pay^ 
money  into  court  generally,  he  acknow- 
ledges the  validity  of  every  species  of 
claim,  and  it  is  then  for  the  jury  to  assess 
the  damages  on  each.    Elgar  v.  H^aleon, 

4M 
PARTNER. 

See  AccssRoaT,  2.  Bill  op  ExcRAxas,  7, 
8,9.    Embkzzuemkut,  3. 

The  defendant  contemplated  entering'into 
partnership  with  the  house  of  B.  dc  8.  V. 
In  furtherance  of  his  intention  he  ad- 
vanced 2000^  to  them.  They  removed 
their  banking  account  at  his  recommen- 
dation, and  changed  the  name  of  their 
firm  to  "  B.  dt  S.  v.  dc  Co. ;"  but  no  foi«. 
mal  deed  of  partnership  had  been  signed, 
nor  was  any  entry  shown  in  the  liooks 
of  B.  &,  8.  V.  which  proved  the  defendant 
to  be  a  partner: — Held,  that  it  was  a 
question  proper  to  be  lefl  to  the  jury, 
whether  the  defendant  were  liable  as  a 
partner  for  the  debt  of  B.  dc  S.  V.  dc  Co. 
Gabriel  v.  EvilL  368 

PART-OWNER. 
See  AccKMHORT,  2. 

PATENT. 

1.  In  an  action  for  the  infringement  of  a 
patent, the  defendant  cannot,  by  his  notice 
of  objections,  (given  un  er  the  stat  6  db 
6  Will. 4,  c.  83,  s.  6,)  go  beyond  his  pleas. 
M'triifinutrn  v.  Hulse.  471 

2.  Senible,  that  if  an  invention,  for  which  a 
patent  is  i^ranted.  would,  if  put  into  prac- 
tice, be  useful,  an  action  for  the  infringe- 
ment of  the  patent  may  be  maintained, 
although  the  plainiiff^s  invention  has 
never  been  put  into  actual  use,  except  by 
the  defendant,  when  he  infringed  the  pa- 
tent. Ibid, 

3.  Where  in  an  action  for  infrins;ing  a 
patent  for  blocks  fttr  pavement,  the  plain- 
tiff claimed  as  hi^^  invention  that  his 
block  was  bevelled  both  inwards  and 
outwards  on  the  same  side  of  the  block, 
and  it  wns  alleged  that  the  dofendant'i 
blocks  were  an  imitation  of  tlie  plain- 
tiff's, as  two  of  the  defendant's  bh»cks 
were  equivalent  to  one  of  the  plaintiff's* 
-  //f/r/,  that  it  was  for  the  jury  to  *av 
whether  the  defendsmt's  blorks  were  ii* 
eflfect  the  same  as  the  plaintiff's.  alihonKh 
no  single  block  of  the  defendant's  tvat 
bevelled  bc^th  inwards  and  outwaruK  or 
the  same  side.  /6iA 
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i.  In  sncb  a  case  the  specification  did  Qot 
state  at  what  angle  the  k>eyels  sb'xtld  be 
made,  and  one  witness  stated,  ibat  the 
angle  was  material,  bat  another  witness 
stated  that  any  angle  would  be  of  some 
benefit: — Heldt  that  if  the  jaiy  thought 
that  a  bevel  at  any  angle  would  be  bene- 
ficial, the  specification  would  be  good, 
although  it  omitted  to  state  any  particu- 
lar angle  at  which  the  bevels  sbonld  be 
made.  Ibid, 

6.  If  a  patent  be  taken  out  for  blocks  for 
paving  with  ''stone  or  any  other  $mtable 
material"  this  will  include  wood  pave- 
ment, although  no  wood  pavement  was 
in  actual  use  at  the  date  of  the  patent, 
and  although  the  inventor  might  not 
have  had  wood  pavement  in  his  contem- 

.    plation.  Ibid. 

PEER,  INDICTMENT  AGAINST. 
See  PaACTicB,  4. 

PhNAL  LAW. 
See  PouiTD-aRKACH,  1.  S. 

PERJURY. 
See  Evf DBifCB,  16.    Votbh. 

1.  A  brought  an  action  against  B.  and  his 
partners  for  the  price  of  wheat,  and  re- 
covered a  verdict  on  the  bousrht  and  sold 
notes.  B.  and  his  partners  filed  a  bill  in 
equity  against  A.,  which  stated,  that  the 
bought  and  sold  notes  did  not  contain  all 
the  terms  of  the  contract,  as  it  had  been 
also  agreed  by  parol  between  A.  and  B., 

«  that  the  wheat  should  be  paid  for  by  a 
draA  at  three  months;  and  the  prayer  of 
the  bill  was,  that  A.  should  be  restrained 
from  suing  out  execution.  A.,  by  his 
answer,  denied  the  statement  in  the  bill; 
and  the  bill  was  dismissed: — Held,  that, 
if  this  denial  by  A.  was  wilfully  false,  it 
amounted  to  perjury.    Reg,\,Yate$,   132 

%  Held,  also,  that  B.  was  a  competent  wit- 
ness on  an  indictment  against  A.  for  per> 
jury,  alleged  to  have  been  committed  in 
the  answer,  although  A.  had  engaged  to 
indemnify  his  partners  from  the  expenses 
of  the  suit  in  Chancery.  Ibid, 

3.  The  rule,  that  the  testimony  of  a  sincrle 
witness  is  not  suffici"nt  to  sustain  an  in- 
dictment for  perjury,  is  not  a  mere  tech- 
nical rule,  but  a  rule  founded  on  sub- 
stantial justice;  and  evidence  confirma- 
tory of  that  one  witness,  in  some  slight 
particulars  only,  is  not  sufficient  to  waivi 
rant  a  conviction.  Ibid, 

A.  Where  perjury  was  charged  to  have 
been  committed  in  that  which  was  in 
effect  the  affidavit  on  an  interpleader 
rule;  and  the  indictment  set  out  the  cir- 
cumstances of  the  previrtus  trial,  the  ver- 
dict, the  judgment,  the  writ  of  fieri  facias, 
th«»  levy,  the  notice  by  the  prisoner  l»>  the 
aherifi*  not  to  sell,  and  the  prisoner'«<  affi- 
davit that  the  goods  were  his  property, 
but  omitted  to  state  that  any  rule  was  ob- 
tained according  to  the  provisions  of  the 


Interpleader  Act  .* — HeM,  that  tne  ui4ir.|» 
ment  was  bad,  as  the  affidavit  did  not  ap« 
pear  to  have  been  made  in  a  judicial  pro* 
ceeding.    Beg,  r.  Biehnp,  302 

fi.  Commissioners  acting  under  a  fiat  of 
bankruptcy  adjudicated  A.  to  be  a  bank* 
rupt,  and  afterwards  B.  was  examined 
before  them  touching  the  estate  of  A., 
and  gave  evidence  which  was  alleged  to 
be  false ;  D.  being  indicted  for  perjury,  it 
appeared  on  the  trial  that  the  petitioning 
creditor's  debt,  on  which  the  fiat  had 
issued,  was  not  of  sufficient  amount;  bat 
it  also  appeared  that  A.  owed  other  debts 
which  might  have  been  substituted  for 
the  petitioning  creditor's  debt  by  order 
of  the  lord  chancellor,  under  section  18 
of  the  Stat.  6  Geo.  4,  c.  16,  so  as  to  hare 
rendered  the  fiat  valid,  but  that  no  such 
order  had  been  made: — Held,  that  under 
these  circumstances  B.  could  not  be 
guilty  of  perjury  on  this  his  examination. 
ieg.  V.  Ewing'on,  319 

6.  But  eemble,  that  if  B.  had  l>een  examined 
by  the  commissioners  on  the  preliminary 
proceedings  before  them  to  ascertain 
whether  A.  should  be  adjudged  a  bank- 
rupt or  not,  B.  might  have  been  guilty  of 
perjury,  even  though  there  had  been  no 
good  petitioning  creditor's  debt.         Ibi^L 

7.  An  allegation  in  an  indictment  for  per* 
jury,  that  judgment  was  *  entered  up"  in 
an  action,  is  proved  by  the  production  of 
the  bo<ik  from  the  Judgment  Office,  in 
which  the  incipitur  is  entered.  Beg,  v. 
Gordon,  410 

8.  An  office  copy  of  a  bill  in  Chancery, 
which  a  witness  examined  with  the  ori- 
ginal, but  which  office  copy  contained 
abbrevistions.  such  as  **pnl.  ene.**  for 
the  words  "personal  estate,"  in  the  origi- 
nal bill,  is  not  such  an  examined  copy  as 
will  be  evidence  to  support  an  allegation 
of  a  bill  in  Chancery  on  an  indictment 
for  perjury  committed  in  an  affidavit  in 
that  suit  in  Chancery.    Reg.  v.  Ckn$iiitn;, 

388 

9.  Semble,  that  a  person  may  be  convicted 
of  perjury  contained  in  an  affidavit  enti- 
tled, in  a  cause.  **  A.  B.  against  C.  D.  and 
ofherg**  althoneh,  by  the  rules  of  the 
courts,  all  affidavits  should  in  their  title 
name  all  the  plaintiffs  and  all  the  de- 
fendants. IHd, 

10.  An  affidavit  was  sworn  in  a  cause  of  the 
Commissioners  of  Charitable  Donations 
and  Bequests  in  Ireland,  against  J.  E.  D.; 
and  in  an  indictment  for  perjury  on  it, 
the  affidavit  was  alleged  to  be  entitled  in 
that  cause.  The  affidavit  was  entitled 
the  "Commissioner,"  instead  «'f  *•  Com- 
missioners ;*•  but  the  lord  chiet"  justice 
allowed  an  amendment  of  the  indictment 
to  obviate  an  objection  as  to  this  vari- 
ance. /'»iA 

11.  On  the  trial  of  an  indictment  for  pcr» 
jury,  alleged  to  have  been  committed  be* 
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Ibre  magistrates,  on  tlie  beariDgrof  a  ease 
punishable  ud  summary  conviction,  the 
conviction  by  the  magistrates  is  not  re- 
ceivable in  evidence,  because  it  is  irre- 
levant   Reg,  V.  GoodfeUow.  669 

12.  If  an  indictment  for  perjury  allege  that 
O.  swore  falsely  before  magistrates,  on  a 
charge  against  K.  of  receiving  stolen 
goods,  this  will  not  be  supported  by  proof 
tfiat  an  information  against  K.  on  the 
Stat.  17  Geo.  3,  c,  56,  s.  10,  respecting 
purloined  silk,  was  heard  before  the  ma- 
gistrates, and  that  on  that  hearing  G.  gave 
evidence  that  would  have  been  material 
to  a  charge  of  receiving  stolen  goods  by 
K.  lind. 

13.  Where,  to  give  magistrates  jurisdiction 
to  hear  a  case  punishable  on  summary 
conviction,  it  is  essential  that  they  should 
have  an  information  on  oath,  made  be- 
fore them ;  it  is  not  sutficient  in  an  in- 
dictment for  perjury  alleged  to  have  been 
committed  on  the  hearing  of  such  infor- 
mation, to  allege  that  before  M.  G.,  Esq., 
9nd  T.  H.  H.,  clerV,  two  of  the  justices, 
dec,  [the  magistrates  who  heard  the 
case,]  T.  O.  came  and  ^'exhibited  a  certain 

.  information  ujton  oath^^  because  it  does 
not  sufficiently  show  that  T.  O.  was 
sworn  before  M.  G.,  Esq.,  and  T.  H.  H., 
clerk.  Ibitl. 

14.  In  an  indictment  for  perjury,  an  aver- 
ment that  *'  it  became  and  was  material 
to  ascertain  the  truth  of  the  matter  here- 
inafter alleged  to  have  been  sworn  to, 
and  stated  by  the  said  T.  G.  upon  his 
oath,"  is  not  a  good  averment  of  mate- 
riality. //nW. 

15.  A.,  in  an  affidavit,  stated  that  he  had 
paid  all  the  debts  proved  under  his  bank- 
ruptcy, except  as  to  which  he  explained. 
On  an  indictment  for  perjury  on  this  affi- 
davit, one  of  the  assignments  of  pegury 
was,  that  A.  had  not  paiu  all  the  debts 
proved  under  his  bankruptcy,  except 
two;  and  that  certain  creditors,  [naming 
them.]  besides  the  excepted  two,  were 
not  paid  in  full: — Htld^  that  if  the  first 
assignment  of  perjury  were  too  general, 
the  defendant  shjuld  have  demurred  to 
it;  and  that  although,  by  the  generality 
of  its  form,  the  prosecutor  was  not  pre- 
cluded from  proving  the  non-payment  of 
other  crediutrs  besides  those  named,  yet, 
as  names  were  stated  in  the  other  assign- 
ment of  perjury,  it  was  reasonable  to  pre- 
sume that  the  defendant  would  suppose 
that  those  were  the  persons  the  non-pay- 
ment of  whose  debts  were  to  be  relied 
on,  and  that  in  fairness  the  prosecutor 
ought  not  to  go  into  evidence  of  the  non- 
payment of  any  other  creditors  than 
those  named.  In  support  of  this  indict- 
ment several  creditors  were  called,  who 
each  proved  the  non-payment  of  his  own 
debt : — Htid,  that  this  was  not  sufficient 
10  warrant  a  conviction,  and  that,  qm  to 


wm^aymtni  of  each  debt,  it  was  necessary 
to  have  the  evidence  of  two  witnesses, 
or  of  one  witness  and  of  such  corrobora- 
tive testimony  as  is  equal  to  the  evidence 
of  a  second  witness.    Reg.  v.  Parker.  639 

16.  In  an  indictment  for  perjury,  before 
commissioners  of  taxes,  on  an  appeal  ot 
H.  against  a  surcharge  for  a  greyhound 
used  by  H.  on  the  24ih  of  November,  it 
was  averred  to  be  a  material  question 
whether  a  receipt  for  the  price  of  the 
greyhound  was  given  to  the  defendant 
before  the  12th  of  September.  When 
before  the  commissioners,  the  defendant 
swore  that  he  bought  the  greyhound  of  H. 
on  the  6th  of  September,  and  had  a  re- 
ceipt for  the  price  before  the  12th  of  that 
month.  It  was  objected  that  the  sale  of 
the  greyhound  was  the  only  material  fact, 
that  the  receipt  was  immaterial,  and  that 
the  *2th  of  September  was  an  immaterial 
day. — Held,  that  the  receipt  was  material, 
and  that  it  was  properly  laid  that  it  was 
a  material  question  whether  the  receipt 
was  given  on  the  12th  of  September.  Heg, 
V.  Overton,  655 

17.  Every  question  on  cross-examination 
of  a  witness,  which  goes  to  his  credit,  is 
material.  Ibid, 

PETITIONING  CREDITOR. 

In  an  action  brought  by  a  bankrupt  against 
his  assignees,  to  try  the  validity  of  the 
fiat,  the  petitioning  creditor  is  not  a  com- 
petent witness  for  the  defendant  to  prove 
the  petitioning  creditor's  debt ;  and  the 
fact  of  his  having  assigned  his  debt  will 
make  no  diffi;rence.  Camuhen  v.  Gra^ 
ham,  6 

PHYSICIAN. 
See  SiraGBoiv. 
A  contract  to  pay  a  physician  cannot  be 
implied  from  the  mere  fact  of  his  attend* 
ance  on  a  patient,  but  a  promise  at  the 
end  of  his  attendance  to  pay  him  a  fixed 
sum,  or  a  reasonable  compensation,  will 
raise  such  a  contract  as  will  support  an 
action.  Veitrh  v.  RumhIL  363 

PLEADING. 
Spc  Bill  or  ExcnA!ioE, 2.  Dcmuiimkr.  Laitih 

LftaO     AHD    TXXAKT,    11.         MaRTBR     AKB 

Skrvamt,  2.   Vkndor  avu  Pi'rchasrr,  3« 

1.  In  an  action  for  the  infringement  of  a 
patent,  the  defendant  cannot,  by  his  no- 
tice of  objections  (oiven  under  the  stat. 
5  dc  6  Will.  4,  c.  83,  s.  5,^  go  beyond  his 
pleas.    Mamamara  v.  Huue,  471 

2.  Where  a  defendant  is  entitled  to  plead 
not  guilty  **by  statute,*' he  may,  under 
that  plea,  go  into  any  defence  that  could 
be  specially  pleaded,  whether  such  de- 
fence be  founded  entirely  on  the  statute, 
or  partly  on  the  statute  and  partly  not,  or 
by  a  defence  wholly  independent  of  the 
statute.  Maund  r.  Monmoutfuhire  Canal 
Co.  600 
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PLEADING,  FORMS  OF. 

I.  Declaration  for  a  malicioas  prosecution, 
in  charg:ing  the  plaintiff  with  having 
removed  sheds  let  to  him,  contrary  to  the 
Police  Court  Act,  2  &  8  Vict  c  71.        9 

t.  Declaration  for  tolls  in  a  port  and  in  a 
manor,  and  for  tolls  generally.  34 

9.  Plea  of  payment  of  money  into  court  for 
the  tolls  of  the  manor,  and  for  the  tolls 
generally,  and  non  assumpsit  to  the 
residue.  JbttL 

4.  Plea  of  part  payment  of  a  promissory 
note  to  the  payee  before  endorsement.  490 

ft.  Replication  that  the  payment  was  made 
to  the  payee  aAer  endorsement         JbidL 

IlTDICTXBirTS. 

1.  Indictment  for  murder,  by  neglecting  and 
abandoning  a  new-born  child.  164 

t.  Refusing  to  aid  a  constable.  314 

3.  For  obtaining  money  by  false  pretences, 
of  being  an  unmarried  person,  and  threatp 
ening  an  action  for  breach  of  promise  of 
marriage.  617 

PLEADING  OVER. 
See  DfixuERKB,  5. 

POLICE,  METROPOLITAN. 

8m   FaLSK    I«PRISO?fMI5IT,   1.       Lahulobd 
▲2TO  Tbnaht,  1.    Slaxdir,  3y  4. 

POLICE  OFFICER. 
See  MuaoKR,  4,  ft. 

POOR  LAW  AMENDMENT  ACT. 

8U   GUABOIAM    OP     THK    PoOR.      NoTICI   OV 

ACTIOR,  3. 

POST  OFFICE,  OFFENCES  BY  SER- 
VANTS OF  THE. 

1.  It  was  proved  that  a  post  office  lettei^ 
carrier  was  in  the  daily  habit  of  calling 
at  the  lodge  of  the  G.  Infirmary,  and  there 
receiving  letters  with  a  penny  on  each 
to  pre-pay  the  postage ;  and  that  he  took 
them,  with  the  penny,  to  the  G.  post  office; 
and  that  during  his  illness,  a  person  who 
had  performed  his  duties  did  the  like. 
There  was  no  evidence  of  any  appoint- 
ment : — Held^  in  an  indictment  under  the 
Btau  2  Will.  4,  c.  4,  s.  I,  for  embezzling 
some  of  the  pence  thus  received,  that  this 
was  evidence  to  go  to  the  jury,  that  the 
pence  were ,  received  by  the  prisoner  by 
virtue  of  his  employment  as  a  letter-car- 
rier. Reg,  V.  TowmmmL  178 

5.  Suspicion  being  entertained  against  a 
letter-carrier  in  the  employ  of  the  Gene- 
ral Post  Office,  an  assistant  inspector 
wrote  a  letter,  and,  having  enclosed  in  it 
a  marked  sovereign,  sealed  the  letter,  and 
took  an  opportunity,  while  the  carrier's 
back  was  turned,  to  place  it  among  a 
number  of  letters  which  he  was  engaged 
in  sorting.  The  marked  sovereign  was 
sfterwaMs  found  in  the  letter-carrier's 
pocket.  The  sovereign  was  one  of  those 
which  are  occasionally  found  on  the  floor 
•f  the  post  office,  having  dropped  oat  of 


letters,  and  which  are  carried  to  a  fand^ 
which  is  under  the  direction  of  the  post- 
master-general, llie  lettercarrier  being 
indicted  for  stealing  a  pott  letter  contain- 
ing a  sovereign,  and  also  for  stealing  a 
sovereign,  the  property  of  the  postmaster- 
general,  it  was  Ae£f,  that  he  could  not  be 
convicted,  under  the  circumsunces,  of 
the  oflence  of  stealing  a  post  letter  con- 
taining money;  but  might  be  convicted 
of  the  simple  larceny  of  the  sovereign. 
Reg.  V.  Raihbont,  IKtO 

3.  A  servant  being  sent  with  a  letter,  and  a 
penny  to  pre-pay  the  postage  at  a  receiv« 
ing-house,  found  the  ditor  shut;  and,  in 
consequence,  put  the  penny  inside  the 
letter,  and  fastened  it  in  by  means  of  a 
pin,  and  then  put  the  letter  into  the  on- 
paid  letter-box.  A  messenger  in  the 
General  Post  Office  stole  this  letter  with 
the  penny  in  it: — Held^  that  he  might  be 
convicted  of  stealing  a  post  letter  con* 
taining  money,  although  the  money  was 
not  put  into  the  letter  for  the  purpose  of 
being  conveyed  by  means  of  it  to  the 
person  to  whom  if  was  addressed.  JZcg-. 
V.  Memee.  234 

POSTPONING  TRIAL. 

1.  A  defendant  in  an  indictment  for  perjuiy^ 
tried  at  the  sittings  in  Queen's  Bench, 
was  arrested  on  the  Wednesday  before 
the  trial,  as  he  was  going  to  the  chambers 
of  his  counsel  to  deliver  his  brief.  The 
case  was  called  on  for  trial  on  the  Satni^ 
day,  and  the  lord  chief  justice  would  not 
postpone  it  unless  it  could  be  shown  that 
the  arrest  was  by  collusion  with  the 
prosecutor;  and  the  fact  that  a  witness 
for  the  prosecution  stood  by  while  the 
arrest  took  place,  is  not  sufficient  to  raise 
that  inference.    Reg,  v.  Gordon.  410 

S.  A  prisoner's  counsel  moved  to  postpone 
a  trial  for  murder  on  an  affidavit  which 
stated  that  one  of  the  witnesses  for  the 
prosecution  who  had  been  bound  over  to 
appear  at  the  assizes  was  absent,  and 
that  on  cross-examination  this  witness 
could  give  material  evidence  for  the  pri« 
Boner:-— //fM,  that  this  was  sufficient 
ground  for  postponing  the  trial,  without 
showing  that  the  prisoner  had  at  all  en- 
deavoured to  procure  the  witness's  at- 
tendance, as  the  prisoner  might  reason- 
ably expect,  from  his  having  been  tx>nnd 
over,  that  he  would  appear.  Reg.  v.  M^ 
earthy,  tfS6 

3.  A  prisoner  had  been  committed  on  a 
charge  of  high  treason,  and  aHerwards 
the  grand  jury  returned  a  true  bill  against 
him,  with  others,  for  feloniously  demo- 
lishing a  house  under  the  stat.  7  dt  8  Oeo» 
4,  c  30,  s.  8.  He  pleaded  to  that  indict* 
ment«and  wished  to  be  tried  after  the 
other  prisoners  who  were  indicted  widk 
him,  because  the  witnesses  on  that 
charge,  when  before  the  magistrate^  had 
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not  spoken  of  him,  and  he  had  in  conse- 
quence not  been  farnisbed  with  copies 
of  the  depositions.  Bat  this  was  not 
allowed,  as  the  prosecation  might  have 
been  commenced  without  going  before 
anj  magistrate,  and  then  there  wonld 
hare  been  no  deposition  at  alL    JUg.  v. 

668 


POUND^BREACH. 

!•  The  plaintiff  impounded  the  cattle  of  8. 
for  rent  arrear.  The  defendant  had  be- 
fore claimed  the  cattle  as  his  own,  deny- 
ing the  title  of  8.  Two  days  after  the 
distress  the  cattle  were  missing,  and  were 
found  in  the  defendants  bam.  The 
plaintiff  brought  his  action  for  pound-, 
breach  under  the  3  W.  &  M.  s.  1,  c.  6,  s. 
4,  and  the  defendant  pleaded  not  guilty, 
with  *'by  statute**  in  the  maigin  of  the 
plea: — HtU,  that  the  statute  was  not  a 
penal  enactment  under  21  Jac.  1,  c.  4,  so 
as  to  let  the  defendant  into  any  matters 
of  defence  on  the  issue  of  **not  guilty:" 
that  the  rent  due  was  admitted,  and  the 
distraining  of  the. cattle  under  it,  and 
their  impounding,  and  the  legal  suffi- 
ciency of  the  pound ;  and  that  the  only 
questions  for  the  jury  under  the  issue 
"not  guilty"  were,  whether  the  pound 
was  broken  by  any  other  than  the  cattle 
themselves,  and  whether,  if  so,  the  defend- 
ant broke  it    CwUleman  v.  Hieki,        866 

t.  SimbU,  an  open  field  is  a  pound  sufficient 
at  law  in  which  to  distrain  cattle  for  rent 
arrear.  Jhid. 

POWER 

U  A  person  devised  real  property  to  his 
widow  for  life,  and  after  her  death  to  his 
children  equally,  with  a  power  to  the 
widow  to  mortgage  or  sell,  in  case  <*the 
fund*'  arising  from  the  real  and  personal 
estate  of  the  testator  was  not  sufficient 
for  the  maintenance  of  the  widow.  The 
widow  executed  a  mortgage  of  the  pro- 
perty for  80/.  to  her  son  T.,  and  it  was 
proved  that,  four  years  before  the  mort- 
gage, T.  advanced  his  mother  a  sum  less 
than  1/.  to  pay  a  poor's  rate  that  she  was 
unable  to  pay*  The  subscribing  witness 
to  the  moitgage-deed  had  acted  as  attor- 
ney both  of  the  widow  and  T.  respecting 
it  i'^Held,  that,  on  the  trial  of  an  eject- 
ment by  the  administratrix  of  T.  to  reco- 
Ter  the  property  under  the  mortgage- 
deed,  the  subscribing  witness  might  be 
cross-examined  to  show  that  the  sum  of 
80/.  mentioned  in  the  mortgage-deed,  and 
in  the  receipt  at  the  back  of  it,  was  never 
in  fact  advanced.  Doe  d.  Salt  v.  Carr,  123 

t.  HkU^  also,  that  it  was  for  the  jury  to  say, 
whether  the  widow  was  in  such  circum- 
•tances  as  to  come  within  the  terms  of 
the  power,  and  had  had  the  money  really 
advanced  to  her,  or  whether  the  mortgage 
was  a  device  to  give  an  advantage  to  one 
of  the  sons,  the  widow  not  being  in  cir- 
TOL.  xu.  60 


cumstances  to  require  the  advance,  ana 
in  fact  never  having  received  the  money; 
and  that  in  the  former  case  the  power 
would  be  well  executed,  and  in  the  latter 
noL  Jifid, 

PRACTICE. 

Ste  AMBVDiCBirT.  Bilk  or  Exchahsx,  2, 8. 
CBXTnAL  Cbixikal  Cocbt.  Dbmubbbb. 
DiscBABox  or  PaisoiiBB.  PosTPovtva 
TaiAL.    Btatutb.    Tbavbbsb. 

1.  If  the  counsel  for  a  party  rely  on  an  act 
of  Parliament,  and  cite  it  as  an  act  to  be 
judicially  noticed,  the  opposite  party  haa 
no  right  to  insist  that  the  counsel  citing 
it  should  produce  a  copy  of  it  printed  by 
the  queen  s  printer.  Forman  v.  Dawet.  127 

2.  A  prisoner  was  indicted  for  killing  a  cow* 
and  in  another  indictment  for  killing  a 
calf.  He  bad  pleaded  to  both  indictments, 
and  the  jury  were  charged  with  the  flrsL 
By  a  mistake,  the  evidence  applicable  to 
the  second  indictment  was  given,  instead 
of  that  which  was  applicable  to  the  first. 
The  mistake  was  discovered  while  the  pri- 
soner's counsel  was  addressing  the  jury : 
'^Held,  that  the  evidence  properly  appli- 
cable to  the  first  indictment  should  then 
be  given.     Reg,  v.  WardU,  144 

3.  Where  a  captain  in  the  army  surrendered 
in  discharge  of  his  bail  to  take  his  trial 
at  the  Central  Criminal  Court,  for  feloni- 
ously shooting  at  another,  (in  a  duel,) 
with  intent  to  kill  him,  dec,  it  was  heU 
that  he  must  take  his  place  within  the 
dock  like  all  other  prisoners  charged 
with  felony;  but,  on  his  expressing  a 
wish  to  that  effect,  he  was  allowed  to 
have  three  friends  to  stand  beside  him 
there.    Reg.  v.  Dcuglat.  193 

4.  Where  an  indictment  for  felony  waa 
found  at  the  Central  Criminal  Court 
against  a  peer  of  the  realm  and  several 
commoners,  at  a  time  while  the  Houses 
of  Parliament  were  not  sitting,  the  re- 
cognisances of  the  commoners  were 
respited  from  session  to  session,  until 
aAer  the  case  of  the  peer  had  been  dis- 
posed of  in  the  House  of  lK)rds.       Ibid. 

5.  If  on  a  case  reserved  for  the  opinion  of 
the  fifteen  judges  the  prisoner  has  no 
counsel  to  argue  for  him,  the  judges  will 
not  hear  the  counsel  for  the  crown.  Reg» 
V.  Wallate.  SOD 

6.  In  Q.  B.  a  cause  duly  entered  for  trial  at 
the  first  sitting  in  term,  and  not  tried  at 
that  sitting,  cannot  be  tried  at  the  second 
sitting  in  term,  unless  the  record  and 
writ  of  distringas  are  resealed  before  thu 
day  appointed  fbr  the  second  sitting;  and 
if  there  be  no  resealiog  Iwfore  the  day 
appointed  for  the  second  sitting,  the 
cause  will,  under  the  rule  of  25th  No- 
vember, 1826,  be  omitted  from  the  written 
list  of  the  second  sitting,  and  the  judge 
at  nisi  prins  will  not  allow  a  resealing 
afterwaras,  in  order  to  have  the  canit 
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tried  at  the  second  sittiog,  eyec  xrhere 
the  cause  has  not  been  reached  in  its 
order.     Walktr  v.  Masaey.  366 

7.  In  opening  a  case,  a  plaintiff's  counsel 
has  a  right  to  refer  to  and  comment  on 
an  act  of  parliament  which  has  passed 
since  the  transaction  which  is  the  subject 
of  the  action,  as  it  may  go  to  show  what 
the  law  was  before  the  passing  of  the  act, 
but  he  has  no  right  to  state  what  occurred 
in  the  progress  of  the  act  through  the 
Houses  of  Parliament,  such  as  that 
counsel  were  heard  against  its  passing, 
because  he  would  not  be  entitled  to  go 
'  into  evidence  of  such  facts.  Howard  v. 
Goiseit,  380 

0.  If  the  counsel  for  a  plaintiff  proposes  to 
give  evidence  in  anticipation  of  the  in- 
tended defence,  but  does  not  do  so,  the 
judge  then  intimating  an  opinion  that  the 
defence  cannot  be  gone  into,  as  it  was 
not  specially  pleaded,  and  the  judge 
afterwards  allows  the  defence  to  be  gone 
into,  and  the  plaintiff  adduces  his  evi- 
dence as  evidence  in  reply,  and  there  be 
a  verdict  for  the  defendant — Held,  that 
these  circumstances  are  no  ground  for 
granting  a  new  trial.  Smith  v.  Marra' 
bte.  479 

0.  On  a  crown  case  reserved  for  the  opinion 
of  the  fifteen  judges,  their  lordships  will 
not  consider  any  points  which  are  objec- 
tions on  the  face  of  the  record,  even 
though  they  be  mentioned  in  the  case  re- 
served, but  will  leave  the  prisoner  or  de- 
fendant to  bring  his  writ  of  error.  Heg,  v. 
Overton*  656 

PRICE. 
See  GooDft  badlt  xini. 

PRINCIPALS  IN  THE  FIROT  AND 

SECOND  DEGREES. 

See  Muanca,  6.    Raps,  1. 

PRIOR  CONVICTION. 
Sre  Larckht,  13. 

PRISONER,  DISCHARGE  OF. 
Where  the  trial  of  prisoners  had  been  snc- 
cessively  postponed  for  two  assizes,  in 
consequence  of  the  absence  of  a  mate- 
rial witness,  and  the  affidavit,  on  which 
application  was  made  for  further  post- 
ponement, stated,  that  the  witness  in 
question  was  believed  io  have  gone  to 
India  as  a  soldier,  so  that  there  was  not 
any  prospect  of  his  soon  return,  the  judge 
ordered  the  recognisances  of  the  prose- 
cutor to  be  discharged,  and  discharged 
the  prisoners  without  compelling  them  to 
enter  into  any  recognisances  for  their 
future    appearance.    Reg.  v.  Bridgman. 

271 
PRISONER  WHO  HAS  PLEADED 
GUILTY. 
See  WiTiTBSs,  I 

PRIVATE  ACT  OP  PARLIAMENT. 
See  Paii'TiCK,  I.    HrATim. 


PROCESS. 
Rule  as  to  issning  process  from  the  Cetttral 
Criminal  Court.  264 

PROHIBITION. 
See  AppoiRTHsirT,  6. 

PROMOTIONS,  107, 367, 493. 


RAPE. 

1.  An  indictment  is  good  which  charge 
that  A.  committed  a  rape,  and  that  B.  was 
present  aiding  and  assisting  him  in  the 
commission  of  the  felony.  In  such  a 
case  the  party  aiding  may  be  charged 
either,  as  he  was  in  law,  a  principal  in 
the  first  degree,  or,  as  he  was  in  fact,  a 
principal  in  the  second  degree.  /Zrg.  r. 
CrtMham.  187 

2.  In  a  case  of  rape,  a  person  to  whom  the 
prosecutrix  made  a  complaint  recentlj 
alter  the  offence  may  be  asked  whether 
she  named  "a  person"  as  having  com* 
mitted  the  offence,  but  not  wkote  name  she 
mentioned.    Reg,  v.  Oeborne.  622 

RECEIVER,  ENTRIES  BY  A  DE- 
CEASED. 
See  EvinsNCE,  1,  8. 

RECEIVING  STOLEN  GOODS. 
See  EviDsacK,  7.  NnicTMS^rT,  2. 
A  lad  stole  a  brass  weight  from  his  master, 
and,  after  it  had  been  taken  from  him  in  his 
master's  presence,  it  was  ree'ored  to  him 
again^  with  his  master's  consent,  in  order 
that  he  might  sell  it  to  a  man  to  whom  he 
bad  been  in  the  habit  of  selling  similar 
articles,  which  he  had  stolen  before.  The 
lad  did  sell  it  to  the  man ;  and  (he  man 
being  indicted  for  receiving  it  of  an  evil* 
disposed  person,  well  knowing  it  to  hare 
been  stolen,  was  convicted  and  sentenced 
to  be  transported  for  seven  years.  Reg,  r. 
Lyon*,  217 

RECOGNISANCE. 
Rule  as  to  recognisance  to  prosecute  before 
process  issues  from  the'Centrai  Criminal 
Court  264 

RECORD. 
See  EviDKHCK,  3,  13. 

RECORDS,  RESEALING. 
See  Practick,  6. 

REDUCTION  OF  DAMAGES. 
See  Goons  barlt  mads. 

REFORM  ACT. 
See  Voter. 

REFUSING  TO  AID  A  CONSTABLE. 

Set  Co!f<ITABL«,  2,  3. 

RENT  ROLLS. 
See  EvinE5CR,  1,  8. 

REPLEVIN. 
See  Anrkdmbxt,  2. 

RESEALING  RECORDa 
See  Practicb,  6. 

RINGING  DOOR  BELLS. 
See  FiLSB  Ixprisovmkivt,  I. 


INDEl. 
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RIOT. 
Sit  L.  C.  J.  Timdal's  Cbabob,  p.  661. 
On  a  charge  of  riot,  sufficient  terror  and 
alarm  is  proved  to  support  that  pan  of 
the  charge,  if  anyone  of  her  majesty's  sub- 
jects was  terrified.  Rtg.  v,  Langford,    602 

ROBBERY. 
-  See  Assault  with  mTtKT  to  bob. 
All  indictment  for  robbery,  which  charges 
the  prisoner  with  having  assaulted  G.  P. 
and  H.  P.,  and  stealing  from  G.  P.  2«.,  and 
from  H.  P.  If.,  is  correct,  if  the  robbing 
of  G.  P.  and  H.  P.  was  all  one  act ;  and 
the  counsel  for  the  prosecution  will  not 
Ibe  put  to  elect.    Reg.  v.  Giddim.         694 


SACRILEGE. 
The  vestry  of  a  parish  church  was  broken 
open  and  robbed.  It  was  formed  out  of 
what  before  had  been  the  church  porch, 
but  had  a  door  opening  into  the  church- 
yard, which  could  only  be  unlocked  from 
the  inside: — Held,  that  this  vestry  was 
part  of  the  fabric  of  the  church,  and 
within  the  meaning  of  an  indictment  for 
•acrilegiouAily  breaking  and  entering  the 
church.    Reg.  y.  Evant,  298 

SALE. 
<SflrAucTiov.    ViMnoB  akd  Pckchaskb. 

SAMPLE. 
See  AucTioB. 

SEARCH. 
See  Tbkspass,  6. 

SEDITION. 
Sec  L.  C.  J.  Tibdal's  Chabgb,  p.  661. 

SERVANT. 
8ti  Mastbk  aba  Sbbtabt.    Slabdkb,  1,  2. 

SHAREHOLDER. 
See  Embrbzlkmbbt,  3. 

SHIPPING. 
See  Mastbb  abp  Srbyabt,  1. 

1.  By  a  charterparty,  **  fifteen  days"  were 
to  be  allowed  to  the  freighter  of  a  ship, 
''for  discharging  at  her  destined  port.'* 
The  freighter  ordered  the  ship  to  Hull. 
She  was  got  into  the  Hull  Docks  on  the 
l.st  of  February,  and  was  on  that  day  put 
in  the  charge  of  the  dock  company*s 
officers,  but  from  the  crowded  staie  of  the 
docks  she  was  not  put  in  her  berth,  and 
did  not  beein  discharging  till  the  4th: — 
Heid,  that  the  fifteen  days  were  to  be  com- 
puted from  the  1st,  and  that  in  such 
cases  the  days  count  from  the  time  of  the 
vessel's  arriving  in  the  dock,  and  being 
put  in  the  management  of  the  dock  com- 
pany's officers.    J  rotvn  v.  Johnton.      440 

S.  In  reckoning  the  ''fifteen  days,'*  the  days 
are  to  be  reckoned  consecutively,  and  the 
Sundays  not  deducted,  unless  there  be  a 
custom  to  that  efiect;  and  in  the  absence 
of  any  custom,  the  word  **days,"  and  the 
words  <*rnQDiog  days/'  mean  consecu- 
tive days.  llfid. 


3.  The  general  rule  of  law  is,  that  days 
mean  consecutive  days,  except  Sunday 
is  the  first  or  the  last  day ;  but  in  com* 
merpial  cases  it  is  sometimes  otherwise, 
because  mercantile  contracts  are  to  be 
construed  with  reference  to  mercantile 
usage.  Ibid, 

4.  By  a  charterparty  a  ship  was  to  proceed 
to  Honduras  and  there  load,  **  at  one  of 
the  usual  and  customary  ports  or  places 
of  loading,  including  the  rivers  Ulna  and 
Dulce,"  a  cargo  of  mahogany  and  log- 
wood. The  freighter  by  letter  directed 
the  captain  to  proceed  to  Belize  in  the 
bay  of  Honduras,  and  address  himself  to 
Mr.  S.,  *<who  will  furnish  you  with  a 
homeward  cargo  of  mahogany  and  log- 
wood, agreeable  to  charterparty."  The 
captain  took  the  ship  to  Belize,  where 
Mr.  S.  put  a  small  quantity  of  logwood  on 
board  and  directed  the  ship  to  go  to  Ulna, 
where  about  half  a  cargo  was  put  on 
board.  Mr.  S.  then  sent  the  ship  to  two 
other  places  of  loading  in  Honduras,  at 
which  the  cargo  was  completed: — Held^ 
that  it  was  a  question  for  the  jury  whether 
the  ship  was  sent  to  Belize  as  her  port  of 
loading;  and  that  if  she  was,  the  freighter 
was  liable  for  the  extra  expenses  of  her 
going  to  all  the  other  places  for  the  re- 
sidue of  her  cargo;  but  that,  if  Belize 
was  not  to  be  considered  her  port  of  load- 
ing. Ulna  certainly  was,  and  the  freighter 
would  at  all  events  be  liable  for  the  extra 
expense  of  her  going  for  cargo  to  other 
places  after  Ulna,  as  by  the  charterparty 
the  freighter  was  to  load  at  one  of  the 
usual  ports  or  places  of  loading  in  Hon- 
duras. Ibidt 

SHIPS,  DESTROYING. 
See  AccKssoBT.  2,  3. 

SIGNATURE. 

See  AoBBBNKBT. 

.    SIGNING. 

See  AOBBBNBXT. 

SILK  TRADE,  OFFENCES  RELATING 

TO  THE. 
iS^c  Pbbjvbt,  12,  13. 

SLANDER. 

1.  T^e  defendant  spoke  to  the  plaintiff's 
mistress  words  charging  the  plaintiff 
with  irregularity  in  her  conduct  as  a  ser- 
vant, in  consequence  of  which  the  plain- 
tiff lost  her  place.  The  only  plea  on  the 
record  was,  Not  guilty.   It  was  held,  that 

•the  defendant  might,  under  that  plea  dis- 
prove malice  in  the  various  methods  by 
which  it  is  usually  disproved;  yet  that 
he  could  not  be  allowed  to  give  evidence 
of  the  truth  of  the  facts  as  rebutting  the 
malice,  because  he  had  not  pleaded  tiutt 
the   facts  were  true.    Runwy  v    Webb, 

104 

2.  Though  in  such  case  the  absence  of  the 
proof  of  special  damage  (that  the  plain« 
tiff  thereby  lost  her  place)  cannot  affect 
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the  verdict,  yet  the  joiy  maj  consider  it 
in  assessing  damages.  Ibid, 

3.  The  dismissal  by  the  police  commission- 
ers of  a  police  constable,  in  conseqaence 
of  a  report  duly  made  to  them  of  a  cen- 
sure uttered  on  such  police  officer  by  a 
justice  of  the  peace,  is  in  itself  sufficient 
evidence  of  special  damage  to  sustain  an 
action  against  the  justice.  KendiUon  v. 
MaUby.  402 

4.  In  such  an  action  evidence  of  malice  is 
necessary;  for  it  is  the  duty  of  the  justice 
to  express  his  opinion  of  the  conduct  of 
police  constables,  in  order  that  the  police 
commissioners  may  have  proper  informa- 
tion on  which  to  proceed  in  making  in- 
quiries to  enable  them  to  regulate  the 
force  under  their  direction.  Ibid, 

SOUNDNESS. 
See  Wakrahtt. 

SPEAKER'S  WARRANT. 
8k  Tbsspass,  6. 

SPECIAL  DAMAGE. 
See  Slahdkr,  3. 

SPECIAL  JUROR 
See  JuRoaa,  Challknbi  or. 

SPEEDY  EXECUTION. 
See  ExBCUTiov. 

STAMP. 

Set  Lahdlobd   akd  TssiAifT,  5.    Bikl  or 
EzcaAKom,  12. 

1.  A  paper  was  in  the  following  form,  **  I, 
R.  J.  Mn  owe  Mrs.  E.  the  sum  of  6/., 
which  is  to  be  paid  by  instalments,  for 
rcnL  (Signed)  R.  J.  M.:"— «eW,  not  to 
be  a  promissory  note,  as  no  time  was 
stipulated  for  the  payment  of  the  instal- 
ments.    Moffatl  V.  Edwards,  16 

%,  If  plaintiffs  put  in  one  part  of  a  written 
agreement  which  is  signed  by  the  de- 
fendant only,  and  is  duly  stamped,  the 
defendant  may  put  in  the  other  part  of 
the  agreement,  which  is  signed  by  one 
of  the  plaintiffs  **for  self  and  the  other 
executors,*'  although  that  part  of  the 
agreement  is  not  stamped.  Turner  v. 
Hardey.  449 

STATUTE. 
See  I^rDTCTXKKT,  4,    Pbactice,  1. 

Where  by  a  private  act  of  parliament,  prints 
ed  copies  of  it,  printed  by  the  queen's 
printer,  are  made  evidence,  a  defendant's 
counsel  at  nisi  prius  cannot  make  an 
objection  founded  on  that  act  a  ground 
of  an  application  for  a  nonsuit,  if  the  act 
has  not  been  given  in  evidence  on  rfhe 
part  of  the  plaintiff^  because  it  is  not  an 
act  to  be  judicially  noticed,  and  is  only 
before  the  court  when  given  in  evidence. 
Chretwold  V.  Kemp,  635 

STATUTE  OP  FRAUDS. 
See  AoaKKMKiTT. 

STEWARD,  ENTRIES  BY  A  DE- 
CEASED. 
8te  EviDtacBy  1, 8. 


STIPULATED  PRICE. 
Se*  Goods  aASLV  made* 

SUMMONS. 
See  EviDivcB,  19. 

SURGEON. 
See  EviDBHCB,  18. 

1.  The  plaintiff*  practised  as  physician  and 
surgeon.  On  a  case  occurring  in  which 
the  advice  of  a  physician  was  considered 
necessary  as  well  as  the  aid  of  a  sur- 
geon, he  was  called  in.  It  appeared  ia 
evidence  that  he  had  performed  for  his 
patient  some  services  which  usually  are 
in  the  province  of  a  surgeon.  The  plain- 
tiff* sent  his  bill  to  the  executors  of  his 
patient  i-^Held^  that  if  the  jury  consider- 
ed that  the  plaintiff*  had  done  anj  work 
as  surgeon,  they  should  find  a  verdict  for 
him  to  the  amount  of  the  value  of  that 
service.    BaitereOy  v.  Lawrence,  S7T 

2.  A  physician  cannot  sue  for  his  fees  for 
any  thing  he  has  done  as  a  physician, 
either  in  attending  or  in  prescribing  me- 
dicine for  a  patient ;  but  if  he  acts  as  a 
surgeon,  or  in  any  other  capacity  than 
that  of  a  physician,  he  may  maintain  aa 
action  for  a  compensation  fur  what  he 
has  done,  provided  he  can  »how  ihat  it 
was  not  done  by  him  as  a  physician;  and 
the  fact  that  the  plaintiff*  was  not  paid 
fees  at  the  times  when  he  was  consulted, 
goes  to  show  that  he  was  not  acting  as  a 
physician.    Little  v.  Oldaker,  370 


TALES. 
Sec  Issue  raox  the  Cocet  or  CaAacEEV, 

1,3. 

TERMINI. 

iScf  HlGHWAT,  I. 

TITHES. 

Sh  EvIBKXCE   IX    EBPLT,  3. 

TOLLa 

SU  EVIDK!«CE,2,  3,  4. 

TRAVERSE. 

If  a  defendant  is  bound  by  recognisance  to 
appear  and  try  his  traverse,  he  cannot  bf 
surrendering  him>elf  in  custody  avoid 
the  payment  of  the  foes  customary  on  the 
entering  of  a  traverse.    Reg,  v.  hithap, 

30S 
TREASON. 
See   L.  C.  J.  Tisd4L*n   Craeoe,  p,    661* 
PosTPOKijre  Trial,  3. 

TRESPASS. 
See  Bsem,  Rismt  to,  1.    Evidbvcs,  6. 
1.  The  defendants  were  partners  in  busi 
ness  as  brewers ;  and  one  of  them,  in  the 
name  of  the  others,  wrr>ngfully   ejected 
the  tenant  of  a  canteen,  who  held  under 
a  lease  from  the  Board  of  Ordnance,  they 
(the  defendants)  being  sureties  for  th< 
payment  of  his  rent,  and  for  his  quiet 
tenantship.     It  was  ruled  that  one  part* 
ner  has  no  right  to  involve  another,  tin* 
less  in  the  ordinary  course  of  their  busi 
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Bess,  not,  for  instance,  in  a  trespass,  as 
abore  stated*    Peine  y,  Lamtmi,  93 

5.  The  exception  to  this  doctrine  is  in  the 
ease  where  the  trespass  is  in  the  nature 
of  a  taking  which  is  available  to  the 
partnership ;  and  in  such  case  the  jury 
should  find,  not  only  whether  the  de- 
fendants were  partners,  but  also  whether, 
before  the  trespass,  they  all  joined  in 
ordering  it,  or  whether,  aAerwards,  they 
concurred  and  received  the  benefit  of  it. 

Ibid. 

9l  Where  one  of  the  trespassers  is  servant 
to  the  others,  it  is  a  question  for  the  jury, 
whether  he  acted  merely  as  servant,  or 
whether  he  were  so  implicated  in  the 
matter  as  to  make  himself  a  principal 
trespasser.  Ibid. 

4.  A  trespass  was  committed  by  the  defend- 
ant's carriage  driving  against  the  plain- 
tiff's gig;  but  the  defendant  was  riding 
in  a  hired  carriage  at  the  time  with  hired 
horses  and  hired  postilions,  yet,  as  he 
made  no  remonstrance  against  the  course 
which  the  drivers  were  taking  till  bis 
admonition  came  too  late ; — Held,  Uiat  he 
was  liable  in  an  action  of  trespass,  as 
a  co-trespasser  with  the  postilions. 
M*Laughhn  v.  Pryor.  354 

6.  In  an  action  of  trespass  it  is  competent 
for  the  jury  to  consider  the  words  which 
the  defendant  used  subsequently  to  the 
trespass,  in  coming  to  the  conclusion 
whether  he  were  a  joint  trespasser  with 
those  actually  committing  the  mischief. 

Ibid. 

4.  Officers  of  the  House  of  Commons,  who 

have  a  warrant  of  the  speaker  to  take  a 

Eerson  therein  named,  alihouofh  thev  may 
ave  a  right  to  enter  his  house  (having 
been  peaceably  admitted)  and  to  search 
the  house,  they  have  no  right,  in  case 
they  do  not  find  him,  to  remain  there  to 
await  his  return ;  and  if  they  stay  several 
hours  in  the  house  for  that  purpose,  they 
are  trespassers  ab  initio.  Howard  v.  Go*- 
§ett.  380 

T.  The  defendant  let  apartments  in  his 
house  to  the  plaintiff,  and  on  a  dispute 
arising,  he  locked  up  one  of  the  rooms  in 
which  there  were  certain  wares  knd 
merchandise  belonging  to  the  plaintiff, 
and  he  kept  the  key,  ordering  the  plain- 
tiff's servant  not  to  come  on  the  premises 
again.  The  plaintiff  himself  \eti  the 
bouse,  and  subsequently  brought  an  ac- 
tion of  trespass  for  the  seizure  of  his 
goods  i-^Held,  that  there  was  not  a  suflii- 
cient  seizure  to  support  the  action.  Hart' 
Cry  V.  Moxham.  604 

8.  Trespass  wilt  lie  against  a  corporation 
aggregate  for  an  act  done  by  their  agent 
within  the  scope  of  his  authority,  and  in 
such  an  action  it  is  not  necessary  to  show 
the  appointment  or  authority  of  the  agent 
«nder  the  seal  of  the  corporation.  Mound 
V.  Monnumthikire  Canal  C9,  606 


TRIAL,  P08TPON1NO 
See  PosTPOHiirs  Tmau 

TROVER 
See  Dktihub. 

1.  Though  a  fraudulent  vendee  may  be 
sued  in  trover  by  the  vendor,  yet  the 
right  of  action  does  not  exist  against 
every  person  into  whose  hands  the  pro- 
perty may  have  passed  subsequently 
Sheppard  v.  Shoolbred.  61 

2.  If  O.  obtained  goods  from  the  plaintiffs 
by  fraud,  and  sold  them  to  the  defend* 
ants,  yet,  if  the  defendants  were  not  privy 
to  the  fraud,  they  are  not  liable  to  the 
plaintiffs  in  trover.  Ibid. 

3.  G.  k>ought  cotton  goods  of  the  plaintiffs 
to  the  amount  of  8162.,  and  they  were 
afterwards  sold  by  R.  to  the  defendants 
^>r  589/.  No  other  transactions  were 
shown  between  O.  and  R. : — Held,  that  the 
connection  between  the  plaintiffs  and  de- 
fendants was  too  remote  to  raise  a  cause 
of  action,  unless  the  jury  were  convinced 
that  G.  obtained  the  goods  originally  by 
fraud,  and  that  the  defendants  bought 
them  under  circumstances  which  must 
have  convinced  them  that  the  goods  were 
so  obtained.  Ibid* 


USE  AND  OCCUPATION. 
See  LAHDLoaD  ahd  Tbhiiit,  7,  9,  10, 11, 12. 


VARIANCE. 
See  AMKiVDMivT. 

VENDOR  AND  PURCHASER. 
See  AcGTioir. 

1.  In  a  declaration,  in  an  action  for  not 
completing  a  purchase  of  copyhold,  it 
was  alleged  that,  on  the  27th  of  June,  the 
plaintiffs  **  were  ready  aud  willing,  at  the 
ofiice  of  the  said  steward  of  the  said 
manor  of  N.,  to  receive  the  residue  of  the 
said  purchase-money,  and  then  and  there 
to  surrender."  This  was  denied  by  the 
plea: — Held,  that  this  allegation  was 
proved  by  showing  that  the  plaintiffs 
were  ready  and  willing  to  have  gone  to 
the  steward's  office  on  that  day  to  sur- 
render, but  did  not  do  so,  because,  on  the 
25th,  the  defendant  said  to  the  solicitor 
who  was  concerned  for  all  parties  that 
he  was  not  ready  to  complete  the  pur- 
chase on  the  27th.    Perry  v.  Smith.     654 

2.  If  a  plaintiff,  in  his  declaration,  aver  the 
performance  oi  a  condition  precedent, and 
the  defendant  deny  this  by  his  plea,  and 
the  plaintiff  reply  matter  of  excuse  for  not 
perrorming  the  condition,  this  will  be  a 
departure.  Ibid. 

3.  A  purchaser  had  agreed  to  complete  a 
purchase  on  the  27th  of  June.  The  $*oU- 
citor,  who  was  concerned  for  all  parties, 
called  on  him  on  the  25rh  of  June,  and 
asked  him  if  he  would  be  ready  to  com* 
plete  on  the  27th  i-^Held,  that  what  *J 
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porehaser  said  in  answer  was  not  a  pri- 
vileged communication.  Am/. 

4.  A  purchaser  agreed  that  if  the  comple- 
tion of  the  purchase  **  should  be  delayed 
on  his  part  beyond  the  27th  of  June,  he 
would  pay  interest.  The  vendor  and 
his  trostee  were  willing  to  complete  on 
that  day,  but  the  purchaser  was  not  pre- 
pared; but  on  the  28th  of  November, 
when  the  purchaser  was  ready,  the  ven- 
dor's trostee  would  not  join: — KrU,  that 
the  purchaser  was  liable  to  interest 
only  from  the  27th  of  June  to  the  28th  of 
Noi^ember.  Und. 

VENUE. 
Set  IsrvicTirsHT,  6,  7 

VERDICT. 
See  IsDiCTMSHT,  8. 

VOLUNTARY  OATHa 
Am  Oatbs,  ADMiirisTKRiiia  wirscassAmT. 

VOTER. 
1.  A  voter  having  changed  his  residence 
since  the  last  registration,  cannot  be  in- 
dicted under  the  2  WilL  4,  c  45,  for 
swearing  that  be  has  still  the  same  quali- 
fication, if  the  sheriff's  depaty  should 
omit,  at  the  time  the  voter  tenders  his  vote, 
to  read  over  to  him  the  specific  qualifica- 
tion from  the  register.    Reg,  v.  L«iry.  511 

5.  If  A.,  who  is  registered  as  an  elector  for 
a  borough  as  a  10/.  householder,  gives 
up  the  house  in  respect  of  which  he  is 
registered,  and  takes  another  of  superior 
value  within  the  same  bomugh,  aAer  the 
registration  and  before  the  election,  he 
loses  his  vote ;  and  if  before  and  at  the 
time  of  the  election  a  new  tenant  has 
taken  possession  of  the  house  that  A.  has 
lefV,  and  is  paying  rent  for  it,  the  facts, 
that  a  few  articles  of  A.'s  furniture  remain 
in  the  house,  and  that  A.  retains  one  of 
the  two  keys  of  it,  will  make  no  difier- 
ence.     /?e^.  v.  Vmvler,  559 

8L  Sentble,  that  an  indictment  against  a  voter 
for  giving  a  false  answer  at  the  poll, 
which  stales,  that  at  a  certain  election  for 
a  member  of  parliament  for  the  borough 
of  H.,  the  defendant  appeared  as  a  voter, 
and  tendered  his  vote  as  such,  and  that 
he  gave  a  false  answer,  that  he  Sad  the 
same  qualification  for  which  he  was  pot 
on  the  register,  whereas  in  truth  he  had 
ndt,  is  bad.  because  it  states  all  the  matters 
by  way  of  recital,  and  because  it  neither 
states  the  writ  nor  the  precept  for  holding 
the  election,  nor  that  the  defendant's 
name  was  ever  on  the  register.         Ibid, 

4f  A  voter  in  a  borough  who  was  registered 
as  a  10/.  householder  in  respect  of  a 
house  in  "E.  Place,"  loses  his  vote  if, 
aAer  the  registration  and  before  the  elec- 
tion, he  removes  to  another  house  of 
equal  value  in  E.  Place,  although  the 
bouse  to  which  he  removes  is  in  every 
respect  within  the  description  contained 
ta  Um  register.    JUg,  v.  EUi$.  564 


5.  The  *sai»e  i|ualiiieatJon''  w  th«  5Mi 
secuon  of  the  Reform  Act,  2  dt  3  WilL  4^ 
c  45,  means  the  same  identical  property. 

6.  In  a  register  of  borough  voters,  the  word 
**  Penkhull,"  which  denoted  a  portion  of 
the  borough,  was  put  at  the  head  of  seve- 
ral names,  including  that  of  the  defendan., 
who  was  on  the  register  in  respect  of  a 
house  in  E.  Place : — Held^  that  if  there 
was  no  other  E.  Place  in  the  borough,  it 
was  not  necessary  for  the  deputy  returning 
officer,  in  potting  the  third  question  under 
the  Reform  Act,  to  add  the  word  **  Peak- 
hnll"  as  part  of  the  description.         /M. 

7.  The  word  **  wilfully,"  in  an  indictment 
on  the  5Sth  secu  of  the  Reform  Act,  2  dt  3 
Will.  4,  c.  45,  forgiving  a  false  answer  at 
the  poll,  should  be  construed  in  the  samt 
way  as  in  an  indictment  for  perjury,  and 
be  supported  by  the  same  sort  of  evidence. 

8.  In  an  indictment  under  the  Reform  Act, 
2  dc  3  Will.  4,  c  45,  for  giving  a  false 
answer  at  the  poll  at  an  election  of  the 
member  of  parliament  for  a  borough,  it  is 
not  essential  that  the  returning  officer 
should  himself  put  the  three  questiona  to 
the  voter,  under  sect.  58  of  the  Reform  Act, 
2  &  3  Will.  4,  c.  45 ;  it  is  sufficient  if  the 
town-clerk  do  it  in  his  presence,  and  by 
his  direction.  Neither  is  it  necessary  to 
show  that  the  agent  who  required  the 
question  to  be  put  was  expressly  appoint- 
ed by  the  candidate;  it  is  sufficient  to 
show  that  he  has  acted  as  agent  for  the 
candidate.    Reg,  v.  Spahkng.  568 


WARRANT. 
SfeTntLnrkM,B, 

WARRANTY. 

In  an  action  for  breach  of  warranty  of 
soundness  in  an  animal,  the  meaning  of 
the  word  **  sound"  is,  that  the  animal  is 
free  from  disease  at  the  time  he  is  war- 
ranted to  be  sound.  If  the  disease  were 
not  of  a  kind  to  impede  the  natural  use- 
fulness of  the  animal  in  the  purpose  for 
which  he  is  to  be  used,  it  would  not  con* 
stitute  unsoundness.  But  no  argument 
can  be  adduced  for  the  defendant  from 
the  slightness  of  the  disease  or  the  facility 
of  its  cure;  for  it  is  not  possible  to  limit 
the  time  of  cure;  though  the  slightness 
of  the  animal's  disorder  may  be  a  fit  sub- 
ject for  the  consideration  of  the  jury  in 
assessing  damages.    KiddeU  v.  BurnardL 

291^ 
WILFUL  DAMAGE. 
Set  LiHDLoan  and  Tkvaitt,  1. 

WITNESS. 
Set    DiposiTioif.      EviDsifci.      Paa^uav, 

3,  15.     PnwKR,  1. 
1.  A.  and  B.  were  jointly  charged  in  the 
same  indictment  with  breaking  into  tlit 
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house  of  J.  H.  and  stealing  his  goodie.  A. 
pleaded  gailty,and  B.  pleaded  nntgailty, 
and  was  iried.  A.'s  plea  of  guilty  was 
recorded,  but  no  senieuce  had  been  pass- 
ed on  him.  B.  wished  tn  call  A.  as  a 
witness  for  him :— i/e^,  that  he  might  do 
so.     Reg  V.  Gwrge^  1 1 1 

S.  Mode  of  swearing  a  Chinese  witness. 
Reg,  V.  Entrthman.  248 

S.  A  judge  at  nisi  prins  will  not  compel  a 
witness  to  prodnce  a  document  under  a 
subpoena  duces  tecum,  if,  as  against  the 
party  asking  its  production,  the  witness 
has  a  lien  on  the  document  which  is  call- 
ed for.    Kemp  v.  King,  396 

4.  In  an  action  against  a  person  sued  as 
eiecntor  of  A.,  in  which  plene  adminis- 
travit  is  pleaded,  and  in  which  no  evi- 
dence has  been  given  as  to  how  A.  has 
disposed  of  his  property,  or  even  that  he 
left  any  will,  the  widow  of  A.  is  not  a 
competent  witness  for  the  defendant ;  and 
this  is  not  a  case  in  which  the  witness 
can  be  rendered  competent  by  endorsing 
her  name  on  the  record  under  the  staL  3 
k,  4  Will.  4,  c.  42,  ss.  26,  27.  YardUy  v. 
Jmold.  434 

5.  If  a  witness  is  sworn  in  chief,  but  has 
not  been  asked  any  question  in  his  exa- 
mination in  chief,  it  is  not  too  late  to 
take  an  objection  to  his  competency,  on 
the  ground  of  interest,  and  such  an  ol>- 
jection  is  not  confined  to  examinations 
on  the  voir  dire.  Ibid, 

6.  A  witness  being  sworn,  and  having  then 
in  court  a  document  in  his  possession,  is 
bound  to  produce  it,  if  required,  though 
he  have  not  received  any  notice  to  pro- 
duce, nor  been  served  with  a  subpoena 
duces  tecum.    Snellgnwe  v.  S  evens,      608 

7.  If  in  a  conveyance,  .\.,  the  conveying 
parly,  has  covenanted  that  for  and  not- 
withstanding any  act,  matter,  or  thing 
done  or  committed  by  him,  he  has  agood 
title,  this  does  not  render  A.  an  incom- 
petent witness  in  an  ejectment  brought 
for  the  premises  by  his  grantee,  unless 
it  be  shown  that  the  defendant's  title 
arose  from  some  act  of  A.  Doe  d,  Mey- 
rirk  V.  Hmcelh.  648 

3.  On  the  trial  of  an  action  on  a  bill  of  ex- 
change, where  the  cause  was  undefended, 
one  of  the  jury  said  that  the  stamp  was 
forjred,  and  called  the  attention  of  the 
judge  to  the  fact : — Held,  that  the  juryman 
must  be  sworn  as  a  witness  to  give  evi- 
dence to  his  brother  jurors  before  they 
can  act  upon  his  opinion ;  and,  on  his 
declining'  to  be  sworn  as  a  witness,  the 
judge  told  the  jury  they  must  find  for  the 
plaintifiT.     Manley  v.  Shaw,  361 

WITNE88  IMPROPERLY  SWORN  TO 
GO  BEFORE  THE  GRANTi  JURY. 

When  the  grand  jury  have  found  a  bill, 
the  judges,  before  whom  the  case  comes 
to  be  tried,  ought  not  to  inquire  whe- 


ther the  witnesses  were  properly  sworn 
previously  to  their  going  before  the 
grand  jury;  and  it  seems  that  an  im- 
proper mttde  of  swearing  them  will  not 
vitiate  the  indictment,  as  the  grand  jury 
are  at  liberty  to  find  a  bill  upon  their  own 
knowledge  merely.    Reg,  v,  Rui$«lL    247 

WORDS. 

See  Slan DRR. 

WOUNDING. 

1.  On  an  indictment  for  wounding,  with 
intent  to  do  grievous  bodily  harm,  it  ap- 
peared 'I*;*.'.,  two  persons,  one  of  whom 
was  the  pris<mer,  attacked  and  wounded 
the  prosecutor,  and  robbed  him ;  it  was 
not  proved  which  of  the  two  persons  in- 
flicted the  wound ; — Held,  that  if  the  pri 
soner  inflicted  the  wound  on  the  prose 
cutor  with  intent  to  rob  him,  he  having  at 
the  same  time  an  intent  to  do  him  griev- 
ous k>odily  harm  to  effectuate  such  his 
intention  of  robbing,  he  ought  to  be  con- 
victed on  this  indictment  Reg,  v.  l'o»' 
en,  149 

2.  Held,  also,  that  even  if  the  prisoner's  was 
not  the  hand  that  inflicted  the  wound,  he 
ought  to  be  convicted  on  this  indictment, 
if  the  jury  are  satisfied  that  the  two  per- 
sons were  engaged  in  the  common  pur- 
pose of  robbing  the  prosecutor,  and  that 
the  other  person's  was  the  hand  which 
inflicted  the  wound.  Ibid, 

3.  A  broker  and  his  men  having  levied  a 
distress  for  rent,  the  man  lef\  in  posses- 
sion was  ejected.  The  owner  of  the 
goods  was  not  in  the  room  at  the  time  of 
the  levy,  and  it  was  not  proved  that  he 
was  a  party  to  the  turning  out  of  the 
man,  or  that  he  knew  of  the  distress 
being  levied ;  but  on  the  broker  and  his 
assistants  breaking  open  the  outer  doc** 
to  re-enter,  the  prisoner  struck  one  of  the 
assistants  with  an  axe  on  the  forehead : 
— Heldt  that  under  these  circumstances 
the  prisoner  must  at  least  be  found  guilty 
of  an  assault ;  and  also,  that  although  he 
might  be  found  guilty  of  wounding  with 
intent  to  murder,  or  to  do  grievous  bodily 
harm,  yet  he  could  not  be  found  guilty  of 
wounding  with  intent  to  maim  and  dis- 
able.   Reg,  V.  Sullivan,  209 

4.  Where  three  persons  were  indicted 
jointly  for  cutting  and  wounding,  and  the 
third  of  them  did  not  come  up  to  ihe  ^pot 
until  after  one  of  the  first  two  had  got 
away,  and  then  kicked  the  prosecutor 
while  he  was  on  the  ground  struggling 
with  the  other, — it  was  held,  that  the  two, 
who  jointly  assaulted  the  prosecutor  and 
wounded  him  at  first,  might  be  found 
guilty  either  of  the  felony  or  of  an  as- 
sault only,  but  that  the  third  prisoner 
must  under  the  circumstances  be  ac- 
quitted altogether.  Reg,  t.  M*Phane.    212 

WORKMEN.  COMBINATION  OP. 
See  h,  C.  J.  Tutbal's  CiAmes,  p.  661. 
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THE  QUEEN'S   BENCH, 

nr 

HILARY  TERM  AND  VACATION, 

IV.  yiGTOHIA.(a) 


The  Judges  who  usually  sat  in  Banc  in  this  Tenn  and  Vacation  wete 
Lord  Denman,  C.  J.  Pattbson,  J. 

LiTTLEDALE,  J.  CoLERIDG£|  J. 


REGULA  GENERALIS. 
(Read  m  Court,  Friday,  22d  January.) 

It  is  ORDERED,  that  a  party  entitled  to  appear  to  a  declaration  in  eject* 
ment  may  appear  and  plead  thereto  at  any  time  after  service  of  such  decla* 
ration,  and  before  the  end  of  the  fourth  day  of  the  term  in  which  the  tenant 
is  required  by  the  notice  to  appear,  in  town  causes,  and  before  the  end 
of  the  fourth  day  after  the  term  in  which  the  tenant  is  required  by  the 
notice  to  appear,  in  country  causes,  and  may  proceed  to  compel  the  plaintiff 
«„^  to  reply  ^thereto,  or  may  sign  jud^ent  of  non  pros,  notwithstanding 

-'  such  plaintiff  may  not  have  obtained  a  rule  for  judgment  on  such 
service  of  declaration.  And  that  a  plaintiff  who  may  have  omitted  to  obtain 
a  rule  for  judgment  within  the  time  prescribed  by  the  present  rules  and 
practice  shall  be  entitled,  on  production  of  such  plea,  to  an  order  of  a  iudge 
for  leave  to  draw  up  a  rule  for  judgment  as  of  the  time  at  which  such  ride 
for  judgment  would  have  been  obtained. 

fSigned)  Denman.  J.  Patteson. 

N.  C.  TiNDAL.  J.  GURNEY. 

Abinger.  J.  Williams. 

J.  LfTTLEDALE.  J.  T.  COLERIDOE. 

J.  Parke.  T.  Erskine. 

J.  B.  BosANQUET.       W.  H.  Maule. 
E.  H.  Alderson.       R.  M.  Rolfe. 

(a)  Two  cases  decided  in  the  pres«mt  term,  and  four  in  the  vacation,  marked  8.,  are 
reported  bjr  Edward  Smirke,  Esq. 


•3]  •ANDREWS  v.  MARRIS  and  WHTTHAM. 

A  Court  of  Requests  act  (47  G.  3,  sess.  2,  e.  Ixzviii.)  enacted  that  when  the-oommisakmen 
shonld  have  made  an  order  on  a  defendant  for  payment  of  monev,  the  said  commia» 
sioners,  present  in  conrt,  might  award  execution  against  the  body  or  goods  of  soeh 
defendant,  and  thereupon  the  clerk  of  the  court,  at  the  prayer  of  the  plaintiff,  might 
issue  a  precept  under  his  hand  and  seal,  by  way  of  ca.  sa.  or  fi.  fa.,  to  the  Serjeants  of  the 
court,  who  should  execute  the  same.    And  that  it  should,  be  lawful  for  the  eomoiis- 
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sioners,  if  they  should  think  fit,  to  order  any  debt  due  to  the  plaintiff  to  be  paid  hy 
instalments  on  snch  terms  as  might  appear  to  them  reasonable ;  and  it  should  also  be 
lawfnl  for  the  said  commistionerM  present  in  court,  on  default  in  payings  any  such  instal- 
ment, at  the  instance  of  the  plaintiff,  and  on  due  proof  of  t%tch  defauU^  to  award  execu- 
tion against  the  defendant  or  his  sureties,  for  the  whole  debt,  or  such  part  as  should 
remain  unpaid,  with  such  further  costs  a<  tkouid  teem  to  them  reoionable,  to  be  recovered 
in  the  same  manner  as  the  original  debt 

Held,  that,  aAer  a  simple  award  of  execution,  the  plerk  might  issue  a  precept  for  carrying 
it  into  effect,  without  further  intenrention  of  the  court 

But  that,  where  the  commissioners  had  ordered  the  debt  to  be  paid  by  certain  instalments, 
«  or  execution  to  issue,"  the  clerk  could  not,  on  default  of  payment,  and  application  to 
him  by  the  plaintiff,  issue  a  precept  for  execution  without  further  intervention  of  the 
court :  for  that  the  commissioners  were  required,  when  acting  upon  such  default,  to 
exercise  judicial  functions,  which  could  not  be  delegated. 

And,  therefore,  that  the  clerk,  having  made  such  precept,  which  had  been  executed^ 
was  liable  in  trespass ;  though  the  proceeding  was  conformable  to  the  practice  of  the 
court:  for  the  court  could  not  institute  such  a  practice. 

But  that  the  serjeant  executing  such  precept  was  protected  by  it. 

The  act  prohibited  the  splitting  of  demands  to  bring  them  within  the  jurisdiction  as  to 
amount,  but  enabled  a  party  splitting  his  demand  to  recover  such  sum  as  the  court 
was  competent  to  award  in  one  action,  if  he  would  receive  the  same  in  foil  discharge 
of  his  debt  By  an  order  of  the  court  for  execution,  the  cause  of  action  was  stated 
to  be  a  "reduced  debt"  of  5/.,  (the  highest  amount  recoverable ;)  but  it  appeared  in 
evidence  that  the  debt  was  originally  HI. ;  and  it  was  not  shown  that  the  residue  had 
been  paid,  or  given  up  by  the  plaintiff.  QiMsre,  whether  the  court  was  proved  to  have 
had  jurisdiction. 

Trespass  for  assault  and  false  imprisonment.  On  the  trial  before  Tindal, 
C.  J.,  at  the  Lincoln  Summer  assizes,  1838,  a  verdict  was  found  for  the 
plaintifT,  subject  to  the  opinion  of  this  court  on  a  special  case,  the  substance 
of  which  is  as  follows : 

The  defendant  Marris  was  clerk,  and  the  defendant  Whitham  seijeant  of 
the  Caistor  Court  of  Requests,  in  Lincolnshire.  Plaintiff,  having  worked  as 
a  blacksmith  for  one  Davey,  at  certain  yearly  wages,  laid  an  information 
against  him  before  a  justice  to  recover  8/.,  arrears  of  such  wages ;  and,  on 
summons,  and  hearing  of  the  parties,  Davey  was  ordered  to  pay  plaintiflTthe 
8/.  and  costs.  He  paid  those  sums  into  the  hands  of  the  clerk  to  the 
justices,  and  then,  in  due  form  of  law,  and  according^ to  the  statute  afler- 
mentioned,  made  a  ^complaint  against  the  now  plaintut  before  the  com-  «-,. 
missioners  of  the  Caistor  Court  of  Requests  for  an  alleged  reduced  debt  '- 
of  5Z.,  for  money  had  and  received  by  plaintiff*  to  the  use  of  him,  Davey  j 
both  parties  residing,  and  the  money  having  been  paid  and  received,  within 
the  jurisdiction  of  the  court ;  and  the  said  5/.  being  part  of  the  8/.  and  costs 
paid  to  the  justices'  clerk  by  Davey. 

The  defendant  Marris  thereupon  issued  a  summons  to  the  now  plaintiff  to 
appear  before  the  commissioners  at  the  Court  of  Requests  to  answer  to  a  com* 
plaint  made  against  him  by  Edward  Davey  ^^  for  a  reduced  debt  of  5/.,"  due 
from  plaintiff"  to  him  for  money  had  and  received :  and,  in  obedience  to  this 
summons,  plaintiff*  appeared  before  the  said  commissioners  on  16th  March, 
1S37.  A  question  was  raised  whether  the  commissioners  had  jurisdiction, 
under  the  circumstances ;  and,  after  hearing  that  question  debated,  the  com* 
missioners  went  into  the  case  and  heani  the  statements  of  the  respective 
parties  and  their  witnesses,  and  made  an  order,  according  to  the  practice  of 
the  court  in  such  cases,  the  material  parts  of  which  were  as  follows : 

'^  Amount  claimed,  5/.''     ^^  Causes  of  action.     Reduced  debt  for  monqr 
had  and  received."     ^^Judgment  of  the  court  thereon.    Judgment  for  plain- 
tiff" for  debt  and  costs,  to  be  paid  at  10^.  a  month  until  discharged,  or 
pxecution  to  issue." 
'  Plaintifl'  paid  the  first  instalment,  but  refused  to  pay  the  remaining  ones , 
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whereupon  the  defendant  Manis,  on  the  application  of  Davey  to  him  as 
clerk  of  the  said  court  for  that  purpose,  hut  without  any  further  previous 
order  of  warrant  having  been  made  by  the  commissioners,  or  any  of  them, 
such  proceedings  being  according  to  the  practice  of  the  said  court,  issued, 
«g1   as  such  clerk  to  the  said  commissioners,  and  according  to  the  ^practice 

^  of  the  said  court,  a  certain  warrant  against  the  plaintiff,  under  the  hand 
and  seal  of  him  the  said  George  Marris,  as  such  clerk,  in  the  following 
form. 

"  The  Court  of  Requests  for  the  Sokes  of  Bolingbrooke,"  &c  (a) 
"Edward  Davey,  Complainant, 

"and 
"  Heniy  Andrews,  Defendant. 

"  To  John  Whitham,  one  of  the  Serjeants  of  the  said  :.ourt,  and  also  to  the 
keeper  of  the  prison  at  Kirton  in  Lindsey,  in  the  county  of  Lincoln,  and  to 
each  of  them.  These  are  to  command  and  require  you  the  said  Serjeant  to 
take  and  cany  to  the  prison  at  Kirton,"  &c.,  "  the  body  of  Henry  Andrews, 
the  above-named  defendant.  And  you  the  said  keeper  of  the  said  prison 
are  commanded  and  required  to  receive  the  body  of  the  said  H.  A.  into  your 
custody  in  the  said  prison,  there  to  remain  for  the  space  of  100  days,  imless 
the  sum  of  52.,  due  from  him  to  Edward  Davey,  the  above-named  com- 
plainant, together  with  the  sum  of  6^.,  the  balance  ^f  the  costs  incurred  in 
the  recovery  thereof,  be  in  the  mean  time  fully  paid  and  satisfied  unto  the 
said  complainant,  according  to  an  order  made  at  a  Court  of  Requests  held  at 
Caistor  on  Thursday  the  16th  day  of  March,  1837 ;  and  also  the  costs  and 
charges  of  this  execution.  Herem  fail  not,  as  you  will  severally  answer," 
&c.  "  Given  under  my  hand  and  seal,  this  7th  day  of  September,  a.  d., 
1837.     By  order  of  the  court,  "  Geo.  Marris, 

"  Clerk  of  the  said  Court 
"  of  Requests,  Caistor." 
«g1       *The  order  also  contained  an  account  of  the  sums  due  for  debts  and 

-'   costs. 

The  costs  and  charges  specified  in  the  said  warrant  and  account  are  the 
correct  costs  and  charges  according  to  the  said  act ;  and  the  said  order  and 
warrant  are  in  form  and  substance  according  to  the  practice  of  the  said 
court.  The  defendant  Whitham  afterwards  arrested  plaintiir  in  obedience 
to  the  wariTmt  so  issued  by  defendant  Marris,  and  delivered  plaintiff*, 
together  witli  the  said  warrant,  into  the  custody  of  the  keeper  of  the  said 
prison ;  whereupon  he  obtained  a  rule  of  the  Court  of  Queen's  Bench, 
calling  upon  Davey  and  Marris  to  show  cause  why  he  should  not  be  dis- 
chai^d  out  of  custody,  which  rule  was  afterwards  discharged ;  and  plaintiff* 
contmued  in  custody  of  the  keeper,  in  the  said  prison,  under  the  said  war- 
rant, for  100  days. 

If  this  court  should  be  of  opinion  that  the  plaintiff*  was  entitled  to  main- 
tain this  action  against  either  or  both  of  the  defendants,  the  verdict  was  to 
stand  accordingly ;  otherwise  a  nonsuit  to  be  entered. 

Stat.  47  G.  3,  sess.  2,  c.  Ixxviii.  (local  and  personal,  public,)  entitled  "An 
act  for  the  more  speedy  and  easy  recovery  of  small  debts  in  the  sokes  of 
Bolingbrooke  and  Horncastle,  and  other  places  in  the  county  of  Lincoln," 
was  to  be  considered  part  of  the  case. 

Sect.  l?(i)  empowers  and  requires  the  clerks  of  the  court,  and  their 
deputies,  tv^  i&nie  all  summonses,  subpoKias,  warrants,  and  precepts,  and  to 

(ff)  Describing  Uie  court  as  in  sect  6  of  the  local  act.    See  p.  19,  post. 
(M  iee  \  iher  extracts  from  the  same  slatnte^  pp.  19—23,  post 
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register  all  orders,  decrees,  and  judgments  of  the  court,  and  to  do  all  such 
acts,  matters,  and  things  as  are  directed  and  required  to  be  done  by  them 
by  virtue  of  that  act.  Sect.  18  gives  power  to  sue  in  the  court  for  any  debt 
or  debts  upon  any  contract,  &c.,  ^^not  exceeding  *the  value  of  5/.,''  p„ 
directs  the  mode  of  proceeding,  and  empowers  and  requires  the  com*  *- 
missioners,  being  not  less  than  five  in  number  where  the  demand  exceeds 
40s.  J  (sect.  6,)  ^^  to  make  due  inquiry  concerning  such  demands  or  plaints, 
and  make  such  orders  and  decrees  therein,  and  pass  such  final  sentence  or 
judgment  thereupon,  and  award  such  costs  of  suits  as  to  them  shall  seem 
most  agreeable  to  equi^  and  good  conscience."  Sect.  22  specifies  the 
actions  and  causes  in  which  the  commissioners  may  decide  ^^  disputes  and 
diiTerences  between  party  and  party,  for  any  sum  not  exceeding  5/." 

Sect.  26  enacts,  ''  That  nothing  herein  contained  shall  extend  or  be  con- 
strued to  extend,  so  as  to  enable  any  plaintiff  or  plaintiffs  to  split  or  divide 
any  cause  or  action  for  recovery  of  any  debt,  where  the  whole  sum  that  shall 
appear  to  be  due  and  owing  snail  exceed  the  sum  of  5/.,  in  order  that  the 
same  may  be  made  the  ground  of  any  two  or  more  causes  or  actions,  for  the 
purpose  of  bringing  such  causes  or  actions  within  the  jurisdiction  of  the  said 
court ;"  and  the  commissioners  are  required  to  dismiss  with  costs  eveiy  action 
so  split.  ^*  Provided  always,  that  in  case  any  plaintiff  or  plaintins,  who 
shall  have  so  split  or  divided  such  his,  her,  or  their  cause  of  action,  shall 
be  willing  to  accept  such  sum  of  money  as  the  said  court  is  in  and  by  this 
act  enabled  to  adjudge,  decree,  and  pronounce,  in  full  of  the  whole  of  his, 
her,  or  their  demand  in  such  cause  or  action  so  split  or  divided,  then  and  in 
every  such  case  the  said  commissioners  shall  and  may  adjudge,  decree,  and 
pronounce  (on  such  plaintiff  or  plaintiffs  proving  his,  her,  or  their  cause  or 
case  to  the  satisfaction  of  the  said  commissioners)  such  sum  to  the  plaintiff 
or  plaintiffs,  not  exceeding  the  sum  of  5/.,  as  to  the  said  commissioners  shall 
seem  just  and  reasonable ;  and  such  'sum  shall,  in  the  judgment  or  p«Q 
decree  to  be  pronounced  by  the  said  commissioners,  be  declared  to  be  ^ 
and  shall  be  in  full  discharge  of  all  demands  from  the  defendant  or  defend* 
ants  to  the  plaintiff  or  plaintiffs  in  such  cause  or  case  so  split  and  divided. 

Sect.  29  enacts.  That  where  the  commissioners  ^^  shall  have  made  an  order 
or  decree  for  the  payment  of  money,  it  shall  and  may  be  lawful  to  and  for 
the  said  commissioners  present  in  court  to  award  execution  either  against 
the  body  or  goods  of  the  party  against  whom  such  order  or  decree  shall  be 
made,  and  thereupon  it  shall  and  may  be  lawfiil  to  and  for  the  respective 
clerks  and  their  deputies  of  the  said  court,  at  the  prayer  of  the  party  prose- 
cuting such  order  or  decree  for  the  payment  of  money,  to  issue  a  precept 
under  their  respective  hand  and  seal,  by  wav  of  capias  ad  satisfaciendum, 
or  fieri  fitcias,  to  the  respective  Serjeants  of  the  said  court,  who,  by  virtue 
of  such  precept"  upon  execution  awarded  against  the  body,  shall  and  may 
take  such  par^,  being  within  the  jurisdiction,  and  carry  him  to  any  common 
jail  or  prison  in  the  county,  there  to  remain  till  he  peitorm  the  ^^  order,  de- 
cree, or  judgment  for  the  space  of  time  herein  in  that  behalf  particularly 
directed  ;"(a)  and,  if  the  precept  be  against  the  goods,  may  levy  the  debts 
and  costs,  &c.  ^^And  it  shall  and  may  be  lawful  to  and  for  the  said  com* 
missioners  from  time  to  time,  in  case  they  shall  thmk  fit  for  the  ease  and 
convenience  of  the  defendant  or  defendants,  and  they  are  hereby  authorized 
and  empowered  to  order,  decree,  or  adjudge  any  debt  or  debts  due  to  the 
plaintiff  or  plaintiffs  to  be  paid  by  several  payments  or  instalments,  ^^ 
and  under  such  terms  *and  conditions  as  may  appear  reasonable  and   ^ 

(a)  Sect  36  limits  the  time  in  proportion  to  the  debt,  the  longest  period  being  100  daj!> 
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just  to  them  the  said  commissioners  for  the  ease  of  the  defendant  or 
defendants,  and  the  securi^  of  the  plaintiff  or  plaintiffs ;  and  it  shall  and 
may  be  lawful  to  and  for  the  said  commissioners  present  in  court,  in  case 
any  default  or  failure  of  any  such  payments  or  instalments  so  ordered,  de- 
creed, and  adjudged  or  directed,  shall  afterwards  be  made,  and  they  are 
hereby  authorized  and  empowered,  at  die  inst^ce  of  the  plaintiff  or  plain- 
tifis,  and  upon  due  proof  of  the  said  default  or  failure,  to  award  execution 
against  the  said  defendant  or  defendants,  or  against  any  other  person  or 
persons  who  may  have  given  security  to  the  said  plamtiffor  plaintiffs,  under 
the  directions  of  the  said  commissioners,  for  the  payment  of  such  instalments 
in  manner  aforesaid,  for  the  whole  debt  or  such  parts  thereof  as  shall  then 
remain  unpaid,  togedier  with  such  further  costs  as  to  them  shall  seem  just 
and  reasonable ;"  to  be  recover^  by  the  same  ways  and  means  as  the  debt 
and  costs  first  decreed. 
The  case  was  arfi;ued  in  Michaelmas  term,  1840.(a) 

Wkiiehurstf  for  the  plaintiif.  First,  the  commissioners  had  no  jurisdiction. 
The  debt  exceeded  5/. :  and,  although  it  is  stated  in  the  case  that  the  court 
gave  judgment  for  the  amount,  for  a  ^^  reduced  debt,"  it  does  not  appear 
by  the  recital  of  the  claim,  or  by  the  adjudication,  that  the  plaintiff,  in  the 
Cfourt  of  Requests,  was  willing  to  accept  that  sum  in  full  of  his  wholj  de- 
mand. And  it  is  only  where  a  party  is  so,  that  the  commissioners  have  (by 
sect.  26)  jurisdiction  over  a  demand  of  more  that  5/.  Secondly,  the  war- 
«.Q^     rant  here  was  ^issued  under  sect.  29,  but  on  the  authority  of  the  de- 

•l  fendant  alone,  as  cleik,  on  Davey's  complaint  to  him  that  the  instal- 
ments were  unpaid.  But  the  section  gives  that  power  to  the  ^^  commissioners 
present  in  court,"  "  upon  due  proof  of  the  said  default  or  failure."  They 
are,  in  that  case,  at  their  discretion,  to  order  execution  against  body  or  goods, 
for  the  whole  debt  or  such  part  as  shall  remain  unpaid,  with  such  costs  as  to 
them  shall  seem  just  and  reasonable.  The  clerk  cannot  receive  the  proof, 
judge  of  the  default,  and  exercise  the  discretion.  Marris,  therefore,  is  liable 
in  this  action.  And  Whitham  is  not  excused,  if  the  order  was  not  that  of 
the  commissioners.  He  is  called  upon  to  prove  his  case,  under  the  plea  of 
Not  Guilty  bv  statute,  as  if  his  full  defence  were  on  the  record.(6)  Part  of  that 
defence  would  have  been,  that,  the  instalments  being  unpaid,  the  commis- 
sioners, on  compliant  and  proof  before  them,  awarded  execution  against  the 
body  cf  the  par^  in  default,  and  made  their  warrant  for  that  purpose,  which 
they  delivered  to  the  defendant.  But  this  defence  could  not  have  been 
proved ;  for  no  such  warrant  of  the  commissioners  was  made  and  delivered. 
It  is  often  said,  in  such  cases,  that  the  officer  cannot  be  answerable  in  an 
action  for  executing  the  warrant,  because  he  would  be  liable  to  an  indict- 
ment for  refusing:  but  he  is  not  so  liable  if  the  commissioners  did  not  make 
the  warrant,  and  might  disavow  it.  PrimS  facie,  the  order  might  appear  to 
be  dieirs;  but  it  is  proved  not  to  be  so.  An  order  which  is  shown  to  have 
been  made  by  the  clerk  wrongfully,  and  without  the  audiority  of  the  cotirt, 
though  purporting  to  be  their  order,  is  his  act,  not  theirs,  even  though  it  has 
*1 11     ^^^^^  ^^^  ^  BAde  by  them ;  *Whiiel^g€  v.  Richards^  2  B.  &  C.  45, 

J  (9  E.  C.  L.  R.  19.)  (c)  [CoLfiAiDGE,  J.  The  order  of  the  commis- 
sioners was,  '^debt  and  costis,  to  be  paid  at  10«.  a  month  until  discharp^ed. 
or  execu&tm  to  imce."]    That  is  not  specific ;  the  execution  might  be  against 

(a)  November  18th.     Before  Lord  DenmaD,  C.  J.,  Littledale,  Williams,  and  Cole- 
ridge^  Js. 
(6)  The  case  did  not  state  the  pleadings. 

(c)  Reversing  the  jadgment  of  C.  P.  iu  WhUtUggt  r,Riehard$,  8  Brod.  dc  B.  188,  (7  C 
'.  R.  404.) 
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body  or  against  goods.  It  should  appear  that  they  directed  execution  in  one 
mode  or  me  other,  and  made  their  warrant  to  the  officer  accordingly.  The 
order  referred  to  was  not  such  a  direction ;  therefore  the  warrant  signed  by 
Marris  cannot  protect  the  officer.  If  he  suffers  any  hardship,  he  may  sue 
Marris. 

Clarke^  contrk.  First,  the  commissioners  had  jurisdiction.  The  order 
states  the  claim  of  5/.  to  be  for  a  ^^ reduced  debt:''  but  it  may  have  been 
reduced  by  payment.  At  all  events,  the  claim  of  that  sum  impUes  that  any 
further  demand  was  given  up.  [Lord  Denbian,  C.  J.,  referred  to  sect.  26. 
CoLEBiDGE,  J.  I  do  uot  scc  how  Davcy  could  have  been  prevented  from 
suin^  afterwards  for  the  residue.  Littledale,  J.  Do  you  say  that  ihe 
word  ^'  reduced"  is  equivalent  to  an  adjudication  that  all  claim  beyond  5/. 
is  given  up  ?]  It  does  not  appear  by  the  case  that  any  further  demand  was 
contemplated ;  and  the  proceedings  expressly  show  a  claim  of  5/.  only.  But, 
further,  the  cause,  as  presented  to  the  Court  of  Requests,  was  one  over 
which,  prim&  facie,  they  had  jurisdiction ;  and,  assuming  that  they  ou^t  to 
have  dismissed  it  when  the  real  state  of  the  &cts  appeared,  the  error  they 
committed  in  proceeding  does  not  deprive  their  officers  of  protection ;  The 
Case  of  the  Marshalsea^  10  Rep.  68  i,  76  a ;  Moravia  v.  Sloper,  Willes,  90, 
37 ;  Painter  v.  ^lAverpool  Gas  Company ^  3  A.  &  E.  433,  (30  £.  p^.^ 
C.  L.  R.  131.)  There  was,  in  this  case,  an  award  of  execution  by  ^ 
the  court.  It  was  not,  indeed,  expressly  against  the  body ;  but  it  is  stated 
to  have  been  made  according  to  the  practice  of  the  court,  which  must  mean 
the  rules  laid  down  by  the  court  itself  for  its  proceedings.  By  the  statute, 
sect.  29,  the  court  is  only  to  "  award  execution ;"  the  clerk,  on  prayer  of 
the  plaintiff,  is  to  issue  the  precept,  which  must  be  by  way  of  ca.  sa.  or  fi. 
fa.,  at  his  option ;  and,  the  court  having  awarded  execution,  the  precept  in 
either  form  is  their  precept.  [LrrrLEDALE,  J.  Their  award  of  execution  is 
to  be  against  either  body  or  ^oods.]  The  party  prosecuting  is  to  choose. 
It  is  as  if  the  order  of  execution  were  made,  in  tenns,  against  the  body  or 
goods,  as  the  plaintiff  should  elect.  [Lord  Denman,  C.  J.  Have  not  the 
commissioners  a  discretion  to  exercise,  if  default  is  made  in  paying  the  in- 
stalments ?]  The  order  is  not  made  under  the  latter  part  of  sect.  29,  which 
provides  for  the  case  of  instalments  not  being  paid,  but  under  the  first  part 
[Coleridge,  J.  How  is  an  execution  for  the  whole  sum  warranted  by  die 
judgment  of  the  court,  if  not  under  the  latter  part  of  the  section?]  The 
order  for  execution  was  conditional,  and  capable  of  being  enforced,  bv  pre* 
cept  of  the  clerk,  against  body  or  goods  at  the  plaintiff's  option,  on  default 
in  obeying  the  order  of  court  to  pay  by  certsdn  instalments.  The  order  was 
necessarily  disobeyed,  on  default  as  to  a  single  instalment.  Lastly,  this, 
being  an  action  found^  on  excess,  not  on  a  totel  want  ofjurisdiction,  should 
have  been  framed  in  case ;  Salmimd  v.  Perdvall^  Cro.  Car.  196.(a)  That 
was  the  form  of  action  in  WkUelegge  v.  Richards,  3  Brod.  &  B.  188,  (7  E. 
C.  L.  R.  404,)  2  B.  &  C.  45,  (9  E.  C.  L.  R,  19.) 

*  Whitehurst,  in  reply.  In  The  Case  of  theMarshalseOy  10  Rep.  68  b,  p«. « 
and  Moravia  v.  Sloper,  Willes,  30,  the  acts  complained  of  were  the  *- 
acts  of  the  respective  courts;  and  a  like  observation  applies  to  Painier  t. 
Liverpool  Gas  Company,  3  A.  &  E.  433,  (30  E.  C.  L.  R.  131 ;)  but  here, 
on  the  default  in  paying  the  instalments,  a  warrant  was  issued  by  the  clerk, 
without  any  new  order  of  the  commissioners.  [Coleridge^  J.  It  is  said  to 
have  been  issued  according  to  the  practice  of  the  court  Lord  Denmah, 
C.  J.   You  must  contest  the  legality  of  the  practice.]    It  is  not  legal.     He 

(a)  See  SmUh  v.  Eggington,  7  A.  &  E.  167,  (34  E.  C.  L.  R.  69.) 
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order,  if  made  by  fire  commissioners  present  in  court,  would  at  least  have 
been  the  order  of  a  court ;  but  even  then  it  would  have  been  bad,  as  incon- 
sistent with  the  latter  part  of  sect.  29.  It  is  irregular,  also,  because  it  re- 
quires 5/.  to  be  paid  in  addition  to  costs,  whereas  one  instalment  of  10«.  had 
already  been  paid.  Morse  v.  JameSj  Willes,  122,  shows  that,  although  an 
officer  may  justify  under  an  erroneous  process,  that  is  only  where  the  process 
issues  firom  a  court  having  jurisdictioif .  It  also  appears  from  that  case  that, 
if  an  officer  joins  with  another  party  in  pleading,  and  the  plea  is  insufficient 
to  justify  that  party,  it  fails  also  as  to  the  officer.(a)  The  defendants  here 
have  not  shown  (as  it  lay  on  them  to  do)  the  legality  of  the  origmal  order  : 
on  the  contrary,  the  reduced  debt  appears  to  be  part  of  a  debt  ot  8Z.,  the 
residue  of  which  has  been  neither  paid  nor  foregone. 

Cur.  adv.  mdt. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  couru  Aftei 
stating  the  material  facts,  his  lordship  proceeded  as  follows : 
m-iAi  *The  cases  of  these  defendants  are  to  be  considered  separately. 
-I  And  we  are  of  opinion,  in  the  first  place,  that  the  action  is  well 
brought  asainst  the  defendant  Marris.  The  twenty-ninth  section  of  the  act  ^ 
provides  mat,  where  an  order  is  made  for  payment  of  money  by  the  commis- 
sioners of  the  court,  the  ^^  commissioners  present  in  court"  may  award  execu- 
tion against  body  or  goods ;  and  then  the  clerk  of  the  court,  at  die  prayer 
of  the  par^,  may  issue  a  precept  under  his  hand  and  seal  in  the  nature  of  a 
ca.  sa.  or  n.  fa.  to  the  serjeant  who  may  execute  the  same.  This  provision 
meets  the  case  of  an  order  for  payment,  and  award  of  execution,  for  Uie  entire 
sum,  where  all  is  to  be  paid  at  once  ;  and  it  distinguishes  between  the  act 
of  the  commissioners  and  the  act  of  the  clerk,  allowing  the  latter  to  issue  the 
precept  on  the  prayer  of  the  party  .to  himself,  and  without  any  further  appli- 
cation to  the  court.  And  tins  is  analogous  to  the  proceedings  in  courts  of 
common  law,  where  the  judgment  pronounced  leaves  no  more  for  the  judi- 
cial interference  of  the  court,  and  where  execution  issues  for  the  entire  sum 
at  the  application  of  the  part]^  to  the  officer  of  the  court. 

But  the  statute  provides,  in  the  same  section,  for  another  case,  enacting 
that  the  commissioners  may,  from  time  to  time,  if  they  think  fit,  for  the  ease 
of  the  defendant,  order  any  debt  due  to  be  paid  by  several  instalments,  and 
under  such  terms  and  conditions  as  may  appear  to  them  reasonable  and  just 
for  the  ease  of  the  defendant  and  security  of  the  plaintifi*;  and  the  commis- 
sioners present  in  courts  in  case  any  default  of  any  such  instalments  shall 
afterwards  be  made,  may,  at  the  instance  of  the  plaintiff,  and  upon  due  proof 
*151  tf  ^  ^^^  default  J  award  execution  against  the  defendant  for  *the 
-I  whole  debt,  or  such  part  as  shall  then  remain  unpaid,  together  with 
such  further  costs  as  to  them  shall  seem  just  and  reasonable.  This  enactment 
in  which  all  analogy  with  the  proceedings  of  the  ordinary  courts  of  law  is 
departed  fix)m,  appears  to  us  clearly  to  reserve  several  matters  for  the  judicial 
discretion  of  the  commissioners.  In  case  of  a  defiiult  in  paying  any  one  of 
the  instalments,  they  may  award  execution  for  the  whole,  or,  under  the  circum- 
stances, they  may  think  the  non-payment  reasonably  explained,  and  leave  their 
former  order  untouched ;  and  they  are  to  moderate  the  further  costs,  as  to 
them  shall  seem  just  and  reasonable.  Accordingly,  the  commissioners  must 
be  present  in  court,  and  there  must  be  due  proof  of  the  defiiult. 

Now,  it  is  clear  that,  in  the  present  case,  the  commis^oners  thought  fit  to 
proceed,  as  to  the  order  for  payment,  under  this  latter  branch  of  the  section ; 
and  although  in  the  same  order  they  state  that  execution  is  to  issue  unle&i 
(a)  This  was  not  one  of  the  points  for  argument  annexed  to  the  present  case. 
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the  payments  are  duly  made,  that  must  either  be  understood  execution  ac- 
cording to  the  manner  and  with  the  guards  provided  by  the  statute,  or  it 
would  be  void.  For  the  commissioners  cannot  abdicate  their  judicial  func- 
tions and  delegate  them  to  their  clerk :  they  must  act  judicially  in  court, 
have  due  proof  made  before  them,  and  then  award  as  to  them  seems  just  and 
reasonable.  The  same  section  empowers  them,  when  they  award  payment 
to  be  made  by  instalments,  to  require  security  from  other  persons  for  die  pay- 
ment, and  in  case  of  default  to  award  execution  against  such  persons.  It 
was  not  contended  that  the  same  course  might  have  been  pursued  a^;ainst 
sureties,  if  any  had  been  ordered,  as  has  been  taken  against  this  plamtiff ; 
and  *yet  there  is  but  one  sentence  and  the  same  wording  for  both  r^.^ 
cases.  *- 

It  is  said,  however,  that  this  mode  of  proceeding  is  valid,  because  the 
case  finds  it  to  be  according  to  the  practice  of  the  court ;  and  that  in  this 
particular  case  it  must  be  taken  to  have  had  the  sanction  of  the  court  as 
much  as  if  there  had  been  a  special  order  made  for  the  purpose.  But  the 
answer  to  this  argument  is,  that  the  commissioners  have  no  power  to  make 
such  a  practice  as  this,  or  such  an  order  o^  the  time  of  tfie  judgment^  because, 
if  made  then  prospectively,  it  dispenses  with  that  prolof  of  non-payment  which 
the  statute  requires,  and  with  the  exercise  of  any  discretion  on  their  part  as 
to  the  execution  or  further  costs.  We  think,  therefore,  that  this  direction 
for  the  issuing  of  exec'ition,  engrafted  on  the  ori^mal  judgment  and  made 
part  of  it,  must  be  considered  not  merely  as  irregular,  but  a  nullity :  and,  if 
so,  the  clerk  has  issued  a  warrant  without  any  audiority,  which  therefore 
cannot  protect  him ;  and  he  is  liable  for  the  imprisonment  occasioned  by  its 
execution. 

The  case  of  the  defendant  Whitham,  however,  stands  on  very  different 
grounds.  He  is  the  ministerial  officer  of  the  commissioners,  bound  to  exe- 
cute their  warrants,  and  having  no  means  whatever  of  ascertaining  whether 
they  issue  upon  valid  judgments  or  are  otherwise  sustainable  or  not  There 
would  therefore  be  something  very  unreasonable  in  the  law  if  it  placed  him 
in  the  position  of  being  puni^able  by  the  court  for  disobedience,  and  at  the 
same  time  suable  by  the  paity  for  obedience  to  the  warrant.  The  law,  how- 
ever, is  not  so.  His  situation  is  exactly  analogous  to  that  of  the  *she-  ^^yj 
nff  in  respect  of  process  from  a  superior  court ;  and  it  is  the  wdl-  '- 
known  distinction  between  the  cases  of  the  party  and  of  the  sheriff  or  his 
officer,  that  the  former,  to  justi^  his  taking  body  or  ^oods  under  process, 
must  show  the  judgment  in  pleading,  as  well  as  the  wnt ;  but  for  the  latter 
it  is  enough  to  show  the  wnt  only ;  Cotes  v.  McMU^  3  Lev.  20 ;  Morama 
V.  SlopeTj  Willes,  30,  34.  It  was  said,  indeed,  for  die  plaintiff,  that  these 
and  the  numerous  other  authorities  which  might  be  cited  to  the  same  effect 
ail  went  upon  the  principle  that  the  proceeding,  however  irregular,  was  tlie 
act  of  the  court ;  but  that  here  the  precept  or  warrant  was  found,  in  eflfect, 
to  have  issued  without  any  authori^  from  Ae  court ;  and  Morse  v.  James, 
Willes,  122,  was  cited :  but  in  that  case  the  officers  of  &e  court  chose  to 
join  in  pleading  with  the  party,  and  set  out  the  whole  proceedings ;  having 
done  that,  unnecessarily  for  them,  they  were,  of  course,  bound  by  the  defects 
apparent  on  their  plea.  PMUps  v.  £tom,  1  Str.  509,  and  Smith  v.  Bouchkr, 
2  Str.  993,  are  authorities  to  show  that,  where  an  officer  for  whom  the  writ 
or  warrant  alone  would  have  been  a  justification  joins  in  pleading  with  the 
party  for  whom  it  would  not,  and  who  can  only  defend  himself  on  the  vaK- 
dity  of  the  judgment  or  proceeding,  he  foregoes  the  benefit  of  the  wanaut. 
Morse  v.  James  is,  therefore,  not  in  contradiction  to  the  general  course  of 
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authorities ;  and«  as  the  subject-matter  of  the  suit  was  within  the  general 
jurisdiction  of  the  commissioners,  and  the  warrant  appeared  to  have  been 
•ift1  ^gulariy  issued,  we  think  Whitham  was  well  defended  by  it,  no  such 
•I  *point  having  been  made  as  in  the  two  cases  cited  from  Strange,  to 
deprive  him  of  its  protection. 

Judgment  for  plaintiff  against  Marris. 

Judgment  for  defendant  Whitham.(a) 

(a)  See  the  next  case. 


The  following  case  was  decided  in  Trinity  term,  1841. 

CARRATT  V.  MORLEY,  GOODWIN,  MARSHALL,  W.  RAINEY, 
SOULBY,  E.  RAINEY,  RICHARDSON,  and  HORN. 

Bf  Stat  47  G.  3,  c  Izzviii.,  entitled  **An  act  for  the  more  speedy  and  easy  recovery  of 
small  debt.^  in  the  sokes  of  Bolingbrooke  and  Horncastle,  and  other  places  in  the 
coanty  of  Lincoln,'*  certain  commissioners  are  "  constituted  a  court  of  justice,  by  the 
name  and  style  of  *TAe  Ctmrt  of  Reqy»e$t$  for  tht  9okt$  of  Bolinghrooke  and  HomeattU,  and 
tMpentake  of  Candle$hoe,  {except  the  pari$ke$  of  H^S^  and  F.,)  in  the  cowUtf  of  Lincoln :  and 
for  the  wapentake  of  G^'"  Ax^  (enumerating  several  wapentakes,  parts  of  others,  and  five 
parishes,)  ***ti» /At  icfirfecmny/**  and  are  authorized  to  hear  causes  of  certain  kinds,  where 
the  defendant  is  residing  within  the  places  mentioned,  (except  the  wapentake  of  W. 
and  certain  parishes  named,)  or  keeping  house,  dec,  or  using  any  market,  or  seeking 
a  livelihood,  or  in  any  way  trading,  &€^  within  the  same;  and  thereupon  to  give 
judgments,  and  award  execution  against  body  or  goods.  The  ^lerks  and  their  depu^ 
ties  are  required  to  issue  all  precepts  required  by  the  act,  and  the  Serjeants  to  execute 
them ;  and  the  Serjeants,  in  case  of  neglect,  are  liable  to  make  compensation,  and  to 
be  fined. 

M.  summoned  C.  in  the  court.  Five  commissioners,  on  the  hearing,  ordered  exeention 
against  the  body  of  C;  the  deputy  clerk  issued  a  precept  thereon,  and  delivered  it  tc 
a  Serjeant,  who  arrested  C.  C.  sued  M.,  the  commissioners,  and  the  Serjeant,  for  false 
imprisonment.  On  the  trial,  it  appeared  that  C.  resided  in  the  excepted  wapentake  of 
W. ;  and  it  was  not  shown  that  any  evidence  was  given  before  the  Court  of  Requests 
tending  to  bring  C.  within  their  jurisdiction.  The  precept  described  the  court  as  The 
Court  of  Reqnette  for  the  tokee  of  Bolinghrooke  and  HomctutU,  and  other  plaeee  in  the  county 
of  Linroltt.  None  of  the  proceedings  stated  any  fact  showing  C.  to  have  been  within 
the  jurisdiction  of  the  court.    Held, 

1.  That  the  commissioners  were  liable  in  trespass  for  proceeding  without  jurisdiction. 

5.  That  it  lay  on  them  to  show  that  proof  of  jurisdiction  had  been  given ;  and  that  the 
jurisdiction  could  not  be  inferred  merely  from  their  having  actedi 

3.  That  the  commissioners  were  not  liable  for  the  default  in  the  precept 

4.  That  the  serjeant  was  not  liable  for  the  want  of  jurisdiction. 

6.  But  that  he  was  liable  fur  executing  the  precept  which  mtsdescribed  the  court. 
6.  That  M.  was  not  liable  at  all. 

TacsPAss  for  assault  and  false  imprisonment.  Plea,  Not  gtiilty>,(by,  statute^) 
Issue  thereon. 

*191         ^^  ^^  ^^  before  Lord  Abinger,  C.  B.,  at  the*  Mi'ncolnshire 
-■     Summer  assizes,  1839,  the  following  facts  appeared'. 

By  stat.  47  G.  3,  sess.  2,  c.  Ixxviii.,  (cited  ant^,  p.  6,Xa)  two  local  acts, 
Stat.  18  G.  3,  c.  34,  and  stat.  19  G.  3,  c.  43,  for  the  recovery  of  small  debts 
in  certain  places  in  Lincolnshire,  are,  with  some  exceptions,  repealed; 
sect.  4  preserving  stat.  19  G.  3,  c.  43,  so  &r  as  regards  the  wapentake  of 
Wrapfgoe. 

By  sect.  5,  certain  commissioners  therein  named',  and  their  successors, 
'*  shnll  be  and  are  hereby  constituted  a  court  of  Jiistice,  by  the  name  and 
Style  of '  The  Court  of  Requests  for  the  sokes  of  BoVhgbrooke  and  Homcastle, 
and  wapentake  of  Candleshoe,  (except  the  parishes  of  Hagnaby,  Welton  in 

(a)  See  other  extracts  from  the  8tatate»  pp.  6—9,  ant^ 
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:  the  Marshy  Steeping  Magna,  and  Firsby,^  m  the  county  of  lincohi ;  and  for 
the  wapentakes  of  Gartree,  Louth-fiske,  Ludborough,  Calesworth,  Hill,  aud 
Walshcroft,  the  north  and  south  divisions  of  the  wapentake  of  Yarborougfa, 
jsuch  parts  of  the  wapentake  of  Manley  as  lie  east  of  the  river  Trent,  and 
the  parishes  of  Faldingworth,  Buslingthorpe,  Snarford,  Friesthorpe,  and 
Hanworth,  in  the  said  county.' " 

Sect.  6  enacts  that  the  commissioners  present  at  meetings  to  be  held  in 
pursuance  of  the  act,  not  being  less  than  five,  (or,  by  sect.  7,  three,  if  the 
sum  to  be  recovered  do  not  exceed  40^.,}  are  ^'  authorized  and  empowered 
to  hear  and  determine  all  such  actions  and  causes  as  are  hereinafier  men* 
tioned,  and  to  give  such  judgments,  and  to  make  such  orders  and  decrees 
therein,  and  to  award  execution  thereupon,  with  the  costs  against  the  body 
or  bodies,  or  against  the  goods  and  chattels  of  all  and  every  the  person 
*and  persons  against  whom  they  shall  give  any  such  judgment,  or  r^^^^ 
make  any  order  or  decree,  as  to  them  shall  seem  just  in  law  and  1- 
equity."  Sect.  11  provides  for  the  appointment  of  clerks  and  their  deputies, 
and  Serjeants.  Sect.  12  prescribes  duties  of  the  clerks  and  their  deputies,  (see 
ant^,  p.  6.)  Sect.  14  enacts  *^  that  the  respective  clerks  of  the  said  court, 
or  their  respective  deputies,  shall  do  and  perform  all  such  acts,  matters,  and 
things  in  their  respective  offices  as  they  shall  be  directed  or  appointed  by 
the  said  commissioners  to  do  and  perform ;  and  the  several  Serjeants  of  the 
said  court  shall  serve  all  summonses  and  subpoenas,  and  execute  such  w^ar« 
rants,  orders,  and  precepts,  and  do  and  perform  all  such  other  acts,  matters, 
and  things,  as  may  be  required  to  be  done  and  performed  by  them  respect- 
ively by  virtue  of  this  act." 

Sect.  18  enacts  that  it  shall  ^'  be  lawful  to  and  for  any  person  or  persons 
(whether  such  person  or  persons  shall  reside  within  the  jurisdiction  of  the 
said  court  or  not)  having  any  debt  or  debts  upon  any  contract  or  agreement, 
or  upon  the  balance  of  account,  or  for  and  in  respect  of  wages,  rent,  or 
arrears  of  rent,  or  otherwise  howsoever,  (save  and  except  as  herein  men- 
tioned,) not  exceeding  the  value  of  5/.,  due  or  owing  or  belonging  to  him, 
her,  or  them,  in  his,  her,  or  their  own  right,  or  in  the  right  of  any  other 
person,"  &c.,  "  by  or  from  any  other  person  or  persons  whomsoever  inhabit- 
mg,  residing,  or  being  within  any  or  either  of  the  said  several  sokes,  wapen- 
takes, parishes,  and  places  herein  mentioned,  (except  the  parishes  of 
Hagnaby,"  &c.,  "  anrl  wapentake  of  Wraggoe  aforesaid,)  or  keeping  or 
using  any  house,  coach-house,  warehouse,  wharf,  quay,  lodging,  shop,  shed, 
stall,  or  stand,  or  using  or  frequenting  any  market  or  markets  *there,  p^^f 
or  seeking  a  livelihood,  or  in  any  way  working,  trading,  or  dealing  ■- 
within  the  same,  to  apply  to  any  clerk  or  deputy  clerk  oiP  the  said  court  ibr 
the  time  being,  who  shall  thereupon  in  due  course  make  out  and  deliver,  or 
cause  to  be  made  out  and  delivered  to  one  of  the  Serjeants  of  the  said  court 
for  the  time  being^  a  summons,"  &c.,  (describing  the  process  and  mode  of 
wervice,)  Sect.  20  authorizes  the  commissioners,  if  the  defendant  do  not 
appear,  to  hear  the  cause  on  the  part  of  the  plaintiff,  upon  proof  of  sen'ice, 
••*  and  to  make  such  order,  decree,  or  judgment  therein,  and  to  award  such 
reasonable  costs  of  suit  as  to  them  shall  seem  roost  agreeable  to  e(]uity  and 

§ood  conscience."     Sect.  22  describes  the  nature  of  the  disputes  on  which 
le  commissioners  may  decide. 
Sect.  29  enacts  that  in  any  cause,  action,  or  case  in  which  the  commit 
.moners  shall  have  made  an  order  or  decree  for  the  payment  of  monev,  it 
chal«  be  lawful  for  the  said  commissioners  present  in  court  to  award  execu- 
tion  against  body  or  goods,  and  thereupon  for  the  respecdve  clerks  and  their 
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deputies,  at  the  prayer  of  the  party  prosecutbg,  to  issue  a  precept  under 
their  respective  hand  and  seal,  by  way  of  ca.  sa.,  or  fi.  fa.,  to  the  respective 
Serjeants  of  the  said  court,  who  by  virtue  of  such  precept  upon  execution 
against  the  body,  shall  and  may  take  such  party,  being  within  the  jurisdic- 
tion, and  carry  turn  to  any  common  jail  or  prison  in  the  said  county  of  Lin- 
coln, there  to  remain,"  &c.  (See  the  clause  more  fully  stated,  ante,  p.  8.) 
Sect.  32  enacts  that,  if  the  party,  against  whose  body  execution  shall  issue, 
shall,  before  being  apprehended  or  before  the  expiration  of  the  term  of  hb 
«Qo-|  imprisonment,  pay  the  debt,  *costs,  and  fees,  the  execution  shall  be 
•■  superseded.  Sect.  36  regulates  the  times  for  which  imprisonment 
may  be  awarded,  according  to  the  amount  recovered ;  ^^  where  the  debt  or 
damages  (exclusive  of  costs)  is  or  are  above  40^.,  and  does  or  do  not  exceed 
3/.,  then  not  more  than  sixty  days." 

Sect.  45  enacts  ^^that  if  anv  serjeant  or  Serjeants,  or  other  officer  or  offi- 
cers of  the  said  court  employed  to  serve  any  execution,  shall,  by  wilful  neg- 
lect, omission,  or  connivance,  cause  or  sutler  the  party  or  parties  against 
whom  such  execution  shall  be  awarded  to  escape  or  abscond,  or  the  goods 
of  such  party  or  parties  to  be  carried  away  or  secreted,  so  that  such  execu^ 
tion  shall  not  have  its  due  effect,  it  shall  and  may  be  lawful  to  and  for  the 
said  commissioners,  or  any  three  or  more  of  them,  upon  complaint  and  due 
proof  thereof  made  upon  the  oath,"  &c.,  ^^  to  order  such  serjeant  or  Serjeants, 
or  other  officer  or  officers,  to  pay  the  sum  or  sums  of  money  for  which  such 
execuUon  was  awarded  to  the  party  or  parties  complaining,  and  to  enforce 
the  payment  thereof  by  the  same  vrays  and  means  as  are  herein  provided 
for  the  recovery  of  his,  her,  or  their  debt  or  debts ;  and  it  shall  and  may  be 
lawful  to  and  for  the  said  commissioners,  or  any  three  or  more  of  them,  and 
they  are  hereby  enabled,  to  impose  any  fine,  not  exceeding  20/.  for  every 
Buch  offence,  on  such  serjeant  or  Serjeants,  or  other  officer  or  officers ;"  &c. 

The  defendant  Morley  summoned  the  plaintiff  for  an  alleged  debt  before 
the  court  constituted  by  the  above,  statute.  The  plaintiff  not  appearing, 
the  commissioners  proceeded  to  hear  the  cause  on  the  part  of  Morley  alone, 
*fLl1  ^^^^^  s^^*  ^^*  '^^^  plaintiff  in  fact  ^resided  in  the  wapentake  of 
J  Wrajygoe ;  and  it  did  not  appear,  on  the  present  trial,  that  any  evi- 
dence was  given  before  the  commissioners  of  his  residing  within  their  juris- 
diction, or  of  his  otherwise  coming^  within  the  jurisdiction,  as  given  by  sect. 
18.  The  defendants  Goodwin,  Marshall,  W.  Rainey,  Soulby,  E.  Rainey, 
and  Richardson,  were  commissioners  who  acted  in  the  Court  of  Requests  on 
the  day  when  the  cause  was  heard  there ;  but  Richardson  had  quitted  the 
court  before  the  cause  was  called  on.  The  court,  by  their  juds^ment,  found 
that  the  debt  was  proved,  and  ordered  the  committal  of  the  plaintiff  to  pri- 
son, in  the  common  jail  or  house  of  correction  at  Spilsby,  for  six'y  days, 
unless  the  debt  and  costs  should  be  in  the  mean  time  paid,  llie  deputy  clerk 
in  court  thereupon  issued  a  precept  under  his  hand  and  seal,  directed  to  the 
defendant  Horn,  who  was  a  serjeant  of  the  court,  and  to  the  keeper  of  the 
house  of  correction,  by  way  of  capias  ad  sa^sfaciendum,  for  takinn^  and  com- 
mitting, &?.,  the  plaintiff,  unless  3/.  for  the  debt,  11.9.  2rf.  for  costs  of  suit, 
and  the  costs  of  execution,  were  in  the  mean  time  pai'l  to  de^ndant  Morley. 
The  precept,  instead  of  describinsj  the  court  by  its  style,  as  oriven  in  sect.  5, 
described  it  as  *'  The  Court  of  Requests  for  the  sokes  of  RoVinfirhrooke  and  , 
Horncastle,  and  other  places,  in  the  cmintv  of  Lincoln,"  followinsf  he  title 
of  the  act.  The  prec^nt  was  delivered  to  Horn  \  and  he  arr^s^ed  the  plain- 
.tiff,  who  thereupon  paid  him  4/.  1$,  8/.,  the  amoint^  of  the  d  *bt,  cosN,  and 
costs  of  execution.   None  of  the  proceedings  in  the  Court  of  Reques  s  stated 
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(hat  Carratt  was  witfaia  the  jurisdiction  of  tbat  court,  or  any  fiust  tending  to 
Ao  w  j  (Irisdiction. 

*The  lord  chief  baron  was  of  opinion  that  the  defendant  Moriey  rmoA 
was  not  liable  under  these  circumstances,  but  that  Horn  was :  and  I- 
he  expressed  a  doubt  as  to  the  liability  of  the  five  defendants  who  acted  as 
commissioners.  Under  his  lordship's  direction,  a  verdict  was  foimd  against 
Horn,  and  for  the  other  defendants ;  and  leave  was  given  to  the  plaintiff  to 
flQOve  to  enter  a  verdict  against  Morley  and  the  five  commissioners,  Goodwin^ 
Marshall,  W.  Rainey,  Soulby,  and  £.  Rainey,  and  to  the  defendant  Horn  to 
move  for  a  nonsuit  or  a  verdict  for  him.  In  Michaelmas  term,  1839,  fF/.t^« 
kurstj  on  behalf  of  the  plaintiff,  and  Clarke^  on  behalf  of  the  defendant  Horn, 
obtained  rules  accordingly.     In  the  sittings  after  Hilary  term,  1841, (a) 

Balguy  and  Clarke  showed  cause  against  the  rule  obtained  on  behalf  of 
die  plaintiff,  and  supported  the  rule  obtained  on  behalf  of  the  defendant 
Horn.  The  commissioners*have  here  adjudicated  under  ss.  20  and  22 :  the 
officer,  by  sect.  14,  is  required  to  execute ;  and  it  is  enough  that  he  obeyed 
a  warrant  signed  by  the  deputy  clerk  under  ss.  12  and  29.  ^Andrews  ▼• 
Marris^  ant^,  p.  3,  is  a  direct  authority  on  this  point.  The  objection  to  the 
description  of  the  court  cannot  affect  the  scrjeant ;  he  does  not  make  the 
precept ;  nor  was  it  necessary  to  give  the  title  of  the  court  at  all.  Moriey, 
who  sued  below,  cannot  be  liable  for  the  act  of  the  court  in  which  he  sued, 
there  ht\n&  no  pretence  for  saying  that  he  was  'knowingly  or  mali-  v^oti 
ciously  acting  against  law ;  Cohen  v.  Morgan^  6  D.  &  R.  8,  (16  E.  ^ 
C.  L.  R.  250.)  Then,  as  to  the  commissioners,  Cave  v.  JtfouTi/om,  1  Man. 
fc  Gr.  257,  shows  that  a  mere  charge  which,  if  true,  would  give  jurisdiction, 
is  sufficient  to  justify  parties  acting  in  a  judicial  capacity.  An  error  in  the 
particular  form  of  the  process  cannot  affect  them,  because  the  process  is  not 
their  immediate  act.  Indeed,  the  objection  to  the  description  of  the  court  in 
die  process  is  in  favour  of  the  commissioners ;  unless  the  court  has  acted, 
they  cannot  be  liable ;  and  the  objection  assumes  that  it  is  not  their  court 
If  there  bie  an  excess  of  jurisdiction,  the  proper  remedy  is  by  prohibition,  as 
in  Roberts  v.  Humbyy  3  M.  &  W.  120.  But  there  is  no  want  of  jurisdic* 
tion ;  sect.  18  is  satisfied  by  Morley  having  used  and  frequented  a  market 
within  the  jurisdiction.  It  is  true  that  the  trading  should  go  so  iar  as  sub« 
stantially  to  amount  to  gaining  a  livelihood ;  Jenks  v.  Taylor^  1  M.  &  W. 
578,  S.  C.  Tyr.  &  Gr.  940 ;  Stephens  v.  Derry,  16  East,  147.  [Lord  Dew- 
MAN,  C.  J.  It  does  not  appear  that  any  proof  of  such  trading  was  p^vea 
here.]  The  facts  must  be  assumed  to  be  in  conformity  with  the  judgment, 
since  the  court  was  to  jud^  of  them ;  BriUain  v.  Kirmairdy  1  Br.  &  B.  432, 
(5  E.  C.  L.  R.  137 ;)  Aldridge  v.  HaineSy  2  B.  &  Ad.  395,  (22  E.  C.  L. 
R.  108.) 

Gtmlbumj  Serjt.,  and  Whitehursty  in  support  of  the  nile  obtained  on  be* 
half  of  the  plaintiff,  and  aprainst  the  rule  obtained  on  behalf  of  Horn.  Horn 
has  acted  without  authority ;  the  warrant  is  entitled  as  of  a  court  which 
does  not  exist :  the  correct  style  of  the  court  *before  which  Morley  rmajft 
Appeared  is  given  in  sect.  5.  This  distinguishes  the  present  case  ^ 
from  Andrews  v.  MarriSj  antfe,  p.  3,  where  the  warrant  showed  no  defect* 
Horn  is  therefore  liable  in  trespass,  as  well  for  the  feult  in  the  precept  as 
for  the  want  of  jurisdiction  on  the  part  of  the  commissioners ;  ana  the  com« 

(a)  Febitinry  4th,  1841.  Before  Lord  Denman.  G.  J.,  and  Littledale,  J. ;  and  Februarf 
5th,  before  Lord  Denman,  C.  J.,  Littledale  and  Patteson,  Jit.  An  objection  to  the  jnria- 
fiction  was  taken  in  respect  of  the  nature  of  the  demand,  but  it  became  annecessaiy  •» 
ilteidft  on  this. 
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missioneis  are  liable  on  the  second  ^und  at  least.  In  The  Case  of  thii 
Jiiarshalsea,  10  Rep.  68  b,  76  a,  it  was  held  that,  where  there  is  no 
jurisdiction,  process  is  no  protection  against  an  action  of  trespass.  Perkm 
V.  Proctor,  2  Wils.  382 ;  MUler  v.  Seare,  2  W.  Bl.  1141 ;  Smith  v.  Bmckier, 
2  Str.  993,  are  to  the  same  effect ;  and  fthe  doctrine  was  assumed  in  Higgir^ 
son  V.  Martin^  2  Mod.  195.  In  Com.  Dig.  Pleader^  (3  M.  24,)  it  is  said, 
**  An  officer  of  an  inferior  court  may  justuy  actine:  under  process  which  i^ 
only  voidable,  but  not  under  void  process  :''(a)  "  if  a  man  has  an  authority 

given  bj^  statute,  and  does  not  pursue,  or  abuses  his  power,"  trespass  lies; 
om.  Dig.  Trespass  J  (C  2.)(i)  That  an  action  lies  for  suing  where  there 
is  no  juri^ction,  is  laid  down  iii  Com.  Dig.  Courts j  (P  15,)  where  1  Roll. 
Abr.  545,  CoMT^,  (L,)  and  GosKn  ir.  WUcock,  2  Wils.  302,  are  cited. 
Trespass  lies  against  a  justice  of  peace  if  the  conviction  be  so  drawn  up  as 
not  to  show  jurisdiction.  If  the  pleat  here  had  been  special,  it  must  (except 
in  the  case  of  the  officer  Horn)  have  alleged  the  fact  of  jurisdiction :  Moravia 
T.  Shper,  Willes,  30.  [Liord  Denman,  C.  J.  The  question  is,  whether  the 
judgment  do  not  prove  the  fact.]  That  would  be  a  very  dangerous  doctrine 
*271  ^^^  would  enable  inferior  "^courts  to  mve  themselves  jurisdiction.  It 
^  might  as  reasonably  be  said  that,  if  me  judgment  and  precept  were, 
on  their  face,  issued  to  enforce  a  claim  for  6/.,  they  would  protect  the 'de- 
fendants. Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  the  Trinity  term  following,  (May  25th,  1841,) 
delivered  the  judgment  of  the  court. 

Morley  s'led  Carratt  as  a  resident  within  the  jurisdiction  of  the  Court  of 
Reqiiests  for  the  sokes  of  Bolingbrooke,  &c.,  and  obtained  judgment  by 
default  against  him,  his  residence  being  in  the  wapentake  of  Wraggoe,  which- 
is  expressly  exempted  from  the  jurisdiction  of  the  court.  He  brought  tres- 
pasf{  ai^ainst  Morley  who  stied  him,  against  six  of  the  commissioners  who 
siajncd  the  warrant  or  capias,  and  against  Horn,  the  officer  who  arrested  him 
and  so  obtained  the  money  from  him.     The  plea  was  Not  guilty,  by  statute. 

On  the  trial,  Lord  A  singer  thought  Morley,  the  plaintiff  in  the  court 
below,  not  liable,  inasmuch  as  he  had  only  stated  his  case  to  the  com- 
missioners, who  proceeded  to  adjudge  upon  it:  he  ha*!  some  doubt  whether 
the  commissioners  were  liable,  because  they  did  not  make  the  warrant :  and 
it  was  arocued  that  Horn,  the  officer,  was  not  liable,  because  the  warrant 
wouM  protect  him.  Leave  was  therefore  reserved  to  move  for  a  nonsuit 
generally  ;  and,  on  the  o'her  hand,  for  a  verdict  against  all  the  defendants 
except  one,  who  was  shown  ^o  have  beon  absent  when  the  judgment  was 
given  anrl  the  warrant  was  issued,  or  aG;ainst  such  of  them  as  this  court 
should  hold  to  be  liable. 

We  have  heard  the  rules  argnied,  and  are,  in  ♦he  first  place,  clearly  of 
•2S1  ^^^''^'^''t  wi  h  the  chief  bar^n,  *tha^  the  original  plaintiff  is  not  liable, 
^  for  ^he  reason  before  sta^e<l.  Cohen  v.  .Mnr^ran^  6  D.  &  R.  8,  f  16  C. 
C.  L.  R.  250,Vc>was  ci^ed  at  thohar  from  Do  vlingjand  Rvland's  Reports ; 
an'l  i^  is  clear  from  that  and  other  cases,  and  upon  principle,  that  a  party 
who  merely  ori<xina^es  a  suit  by  s*a*in  r  his  case  to  a  coiirt^  of  justice  is  not 
g»iil*v  of  trespass,  thouojh  the  procee<lini»s  should  be  erroneous  or  without 
jurisdicHon. 

The  doubt  as  to  the  commissioners'  liability  arose  from  the  possibility,  as  the 
ease  was  undefended,  that  there  misrht  h^ve  been  evidence  to  convince 

(ft)  i»ti  ed.    Citine  Mnru  v.  June*,  WiUps.  12^, 
<*)  nefemtiff  tr»  IVfUer  v.  Pumbali  4  M'>d.  S91. 

(r)  See  Paimtar  v.  LitHrpool  Oai  Comptmy,  3  A.  &  E.  433,  (80  E.  C.  L.  R.  131  ) 
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them  that  the  defendant  in  that  suit  resided  within  flieir  junsdictioa. 
Nothing  of  this  sort,  however,  appears ;  nor  can  we  be  jusdBed  in  inferring 
it  from  the  mere  fact  that  the  court  acted  in  a  manner  which  requires  it  to 
warrant  their  proceeding.  They  ordered  that  Carratt  should  be  committed 
to  the  house  of  correction  for  sixty  days,  unless  the  debt  and  costs  were 
first  paid.  The  warrant  thereupon  made  out  by  the  clerk  was  made  by  thdr 
order;  and,  being  without  legal  authority,  they  are  liable  in  trespass  for  the 
imprisonment  which  ensued.  The  warrant  itself  was  objectionable  and  void, 
not  truly  describing  the  Court  of  Requests,  nor  following  a  style  and  form 
prescribed  by  the  act  This  ought  to  be  considered  as  the  act  of  their  cleric, 
not  of  themselves;  but  they  would  have  been  liable  for  the  excess  of  juris*' 
diction,  however  perfect  the  form  of  the  vrarrant  might  have  been. 

The  defect  in  the  warrant,  however,  deprives  the  officer  of  a  juiisdiction 
which  he  would  have  possessed  *if  it  had  been  correct,  or  even  sub-  r^^Q 
stantially  good.  In  that  case,  the  recent  decision  of  this  court  in  ^ 
.Andrews  v.  Morris  would  have  applied ;  but,  as  the  warrant  here  was  such 
as  no  law  authorized,  it  can  be  considered  as  no  more  than  waste  paper, 
and  can  afford  no  justificntion.  There  the  officer  was  misled  by  the  clerk 
furnishing  him  with  a  warrant  good  in  form,  and  issued  according  to  the 
practice  of  the  court,  though  the  cause  was  beyond  its  jurisdiction.  Here 
the  cause  was  beyond  the  jurisdiction,  and  the  warrant  was  contrary  to  the 
practice. 

The  rule  for  a  nonsuit  must  therefore  be  discharged ;  and  so  must  that  for 
entering  a  verdict  against  Morley.  We  think  the  course  taken  at  nisi  prius 
perfect^  correct.  Rules  accordingly. 


JOHN  LYNCH,  by  ELIZABETH  LYNCH,  his  Mother  and  Guardian, 

V.  NURDIN. 

Defendant  neglijrently  left  his  horse  and  cart  unaUended  in  the  street  Plaintiff,  a  child 
seven  years  old.  got  npon  the  cart  in  play ;  another  child  incautiously  led  the  horse 
on  ;  and  plainiifl*  was  thereby  thrown  down  and  hurt. 

Belftf  that  defendant  was  liable  in  an  action  on  the  case,  though  plaintiff  was  a  lre^passer 
and  contributed  to  the  mischief  by  his  own  act  And  that  it  was  properly  left  to  the 
jury,  whether  defendant'»  conduct  was  negligeut,and  the  negligence  caused  the  injuiy. 

Case.  The  declaration  stated  that  defendant,  on,  &c.,  was  possessed  of 
a  cart,  and  of  a  horse  then  harnessed  to  the  same.  That  defendant  care-' 
lessly  behaved  and  conducted  himself  in  and  about  the  management  of  the 
said  cart  and  horse,  and  carelessly,  negligently,  and  improperly  left  the  said 
cart  and  horse  in  a  certain  common  highway  without  anybody  to  take  care 
of  the  same;  and  the  said  cart  and  horse  of  defendant,  by  and  r««^ 
•through  his  carelessness,  neglipjence,  and  improper  conduct  in  that  •■ 
behalf,  then  nn  and  struck  with  ^^at  force  and  violence  a^inst  plaintiff^ 
Aen  lawfully  being  in  the  said  hi^way,  and  then  with  great  force,  &c. : 
various  injuries  were  then  stated,  by  means  of  which  plaintiff  became  and 
was  sick,  lame,  &c.  Pleas,  Not  guilty,  and  that  defendant  was  not 
possessed  of  the  cart  and  horse.     Issues  thereon. 

On  the  trial  before  Williams,  J.,  at  the  sitting  in  Middlesex,  in  Easter 
term,  1839,  it  appeared  that  on  the  day  in  question  defendant's  cart  was  in 
Compton  Street,  Soho,  under  the  chai^  of  his  carman ;  that  the  carman' 
went  into  a  house,  and  lefV  the  horse  and  cart  sfandin^r  at  the  door,  without 
any  person  to  take  care  of  them,  for  about  half  an  hour;  that  ♦he  plaintiff, 
who  was  a  boy  under  seven  years  of  age,  and  several  other  children,  were 
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about  the  cart,  and  plaintiff,  during  the  carman's  absence,  got  upon  it ;  that 
another  boy  led  the  horse  on ;  and  the  plaintiff,  who,  at  the  time,  was  get-> 
ting  off  the  shaft,  fell,  and  was  run  over  by  the  wheel,  and  his  leg  was 
broken.(a)  The  defendant's  counsel  contended  that  the  learned  judge  ought 
to.  direct  the  jury  that  there  was  no  evidence  in  support  of  the  plaintiff's 
case,  his  own  negligence  having  brought  the  mischief  upon  him.  Williams, 
J.,  refused  to  withdraw  the  iacts  from  the  consideration  of  the  jury,  and  left 
it  to  them  to  say,  first,  whether  it  was  negligence  in  the  defendant's  servant 
to  leave  the  horse  and  cart  for  half  an  hour,  in  the  manner  described ;  and, 
secondly,  whether  that  negligence  occasioned  the  accident.  Verdict  for  the 
»Q|-i     plaintiff.    In  the  same  term  (May  8th)  a  rule  nisi  was  'obtained  for 

•■     a  new  trial,  on  the  grounds  of  misdirection,  and  that  the  verdict  was 
against  evidence.    In  Michaelmas  term,  1840, 

Shee^  '^^M  showed  cause.(&)  The  doctrine  that  in  actions  for  negligence 
the  plaintiff  shall  not  recover  if  he  might,  by  ordinary  caution,  have  avoided 
the  injuiy,  is  recognised  in  Bridge  v.  The  Grand  Junction  Railway  Com* 
panyy  3  M.  &  W.  244,  and  has  been  acted  upon  in  many  other  cases ;  but 
never  where  the  plaintiff  has  been  an  infant  of  tender  years.  The  question, 
Aether  or  not  the  plaintiff  contributed  to  his  own  misfortune,  was  not  put 
to  the  jury  in  this  case ;  and  the  learned  judge  was  not  requested  to  put  it. 
Kor  was  mat  question  leA  to  the  jury  by  Tindal,  C.  J.,  in  Daniels  v.  Potter^ 
4  Car.  &  P.  262,  (19  E.  C.  L.  R.  ^5,)  where  the  plaintiff  was  an  infant, 
and  the  case,  in  otiber  respects,  like  the  present.  It  would  be  impossible 
for  the  court  to  say  what  is  want  of  ^^  ordinary  caution"  in  a  child  seven 
years  old.  A  person  of  that  age  cannot  be  responsible  for  negligence,  and 
therefore  cannot,  like  an  adult,  be  held  contributory  to  the  mi^ortune  in  an 
action  of  this  kind.  Even  in  cases  of  felony,  where  the  person  charged  with 
the  act  is  under  fourteen,  ^'  the  pr&sumption  of  law  is,  that  he  or  she  has  not 
sufficient  capacity  to  know  that  it  is  wrong:"  per  Littledale,  J.,  in  Rex 
V.  Owen,  4  Car.  &  P.  236,  (19  E.  C.  L.  R.  362.1  This  case,  in  principle, 
resembles  Dixon  y-.  Bell,  5  M.  &  S.  198,  where  defendant  sent  a  child  for  a 
loaded  gun,  desiring  that  the  person  who  was  to  deliver  it  should  take  out 
•Qoi     ^^  priming,  which  be  did ;  the  ^n,  afler  *being  delivered,  went 

^  off  by  the  imprudent  act  of  the  child,  and  wounded  plaintiff's  son ; 
and  the  defendant  was  held  liable.  It  may  be  contended  here  that  the  boy 
who  led  the  horse  on  was  in  fault,  and  not  the  defendant.  But  in  Uli  ge  v. 
Goodwin^  5  Car.  &  P.  190,  (24  E.  C.  L.  R.  272,)  the  defendant's  cart  and 
horse  were  left  in  the  street  unattended,  and  a  person  goins  by  whipped  the 
horse,  and  caused  him  to  back  the  cart  against  the  plaintiff's  window ;  it 
was  suggested  that  the  passer-by,  and  not  the  defendant,  was  liable :  and  an 
attempt  was  also  made  to  prove  that  the  bad  management  of  plaintiff's  shop- 
man contributed  to  the  accident.  But  Tindal,  C.  J.,  said  that,  supposing 
this  case  to  be  believed,  it  did  not  amount  to  a  defence :  adding,  ''  if  a  man 
chooses  to  leave  a  cart  standing  in  the  street,  he  must  take  the  risk  of  any 
mischief  that  ma^  be  done."  Here  the  substantial  cause  of  injury  was  a 
,  gross  negligence  m  the  defendant's  carman. 

Kelly,  contri.  The  learned  judge  was  not  desired,  in  this  case,  to  ask 
the  jury  whether  the  plaintiff  himself  contributed  to  the  accident ;  for  the 
question  on  that  point  was  directly  raised  by  the  evidence.  The  defence 
lay  in  that  fact     Three  causes  contributed  to  this  accident ;  negligence  in 

fa)  See  the  facts  more  fully  stated  io  the  jadgment,  p.  34,  post. 
[6)  November  18th.    Before  Lord  Denmao,  C.  J.,  Littledale,  WiUiams,  and  Coie 
lidfCfJs. 
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the  defendant's  servant ;  the  act  of  a  boy  vho  led  on  the  horse ;  and  tfaa 
plaintiff's  own  iault.  Bridge  v.  The  Grand  Junction  JRaUway  Compangj 
Daniels  y.  PoUery  and  lULge  v.  Goodwin^  hy  down  rules  which  the 
defendant  here  does  not  contest:  but  in  none  of  those  cases  did  the  circum* 
stances  arise,  which  is  most  material  in  this,  that  an  act  of  the  plaintiff,  not 
only  negligent  but  wrongful,  was  an  immediate  cause  *of  die  acci-  f^ 
dent.  UUdge  v.  Goodwin  would  be  applicable  if  the  plaintiff  here  *- 
had  been  innocently  on  the  highway.  In  Dixon  t.  BMj  the  plaintiff's  son 
was  an  innocent  bystander.  A  distinction  has  been  drawn  between  the 
acts  of  an  adult  and  those  of  a  child ;  and  it  is  true  that,  in  cases  of  this 
kind,  an  in&nt  is  not  responsible :  but,  although  his  wrongful  or  incautious 
act  may  not  subject  him  to  criminal  or  civil  liability,  it  does  not  follow  that 
he  may  sue  as  plaintiff  for  a  damage  arising  finom  such  act.  It  has  been 
held,  in  many  actions  for  injury  by  negligence,  that  if  misconduct  in  the 
plaintiff  partly  caused  the  accident,  he  cannot  recover ;  BuUerfield  v.  Forrew* 
ter.n  East,  60,  and  Luxford  v.  Largeyb  Car.  &  P.  421,  (24  £.  C.  L.  R. 
391,)  are  instances.  There  may  be  a  difierence  in  the  degree  of  blame 
attributable  to  a  child  and  to  an  adult  in  such  cases ;  but  the  question  is, 
whether  the  difference  be  such  as  to  render  a  defendant  answerable  in  oae 
case  who  would  not  be  so  in  the  other.  Here  the  infant  was  not  mer^ 
blamable  in  some  degree,  but  a  trespasser  on  the  defendant's  property,  and 
caused  the  mischief  by  that  trespass.  The  case,  so  considered,  resembles 
Ihtt  V.  Wilkesy  3  B.  &  Aid.  304,  (5  E.  C.  L.  It  396.)  [Coleridge,  J. 
Suppose  the  plaintiff  had  been  an  idiot.]  If  he,  Iw  his  own  act  of  trespass, 
consciously  or  unconsciously,  occasioned  the  niismrtune,  he  could  not  sue 
for  the  consequent  injury.  Cur,  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term,  (January  I8th,)  delivered  the  judg« 
ment  of  the  court. 

This  case  was  tried  before  my  brother  Williascs  at  *the  sittings     fiiA 
in  Easter  term,  1839.     It  was  an  action  of  tort  for  negligence  by  the     ■- 
defendant's  servant,  in  leaving  his  cart  and  horse  half  an  hour  in  the  open 
street  at  the  door  of  a  house  in  which  the  servant  remained  during  that 

Eeriod.  The  evidence  for  the  plaintiff  proved  that,  at  the  end  of  the  first 
alf-hour,  he,  a  child  of  very  tender  age,  being  betwe^i  six  and  seven 
years  old,  was  heard  crying,  and,  on  the  approach  of  the  witnesses,  was 
found  on  the  ground,  and  a  wheel  of  the  defendant's  cart  eoing  over  bis 
leg,  which  was  thereby  fractured,  llie  defendant's  counsel  nrst  appUed  for 
a  jionsuit.  The  learned  judge  refused  the  application ;  and  no  question  was 
made  before  us  that  these  facts  afibrded  primft  facie  evidence  of  the  mischief 
having  been  occasioned  by  the  negligence  of  the  defendant's  servant  in 
leaving  the  cart  and  horse.  Witnesses  were  then  called  to  establish  a 
defence  by  a  fuller  explanation  of  the  iacts  that  had  occurred.  They  proved 
that,  aAer  the  servant  had  been  about  a  quarter  of  an  hour  in  the  house,  the 
plaintiff  and  several  other  children  came  up,  and  began  to  play  with  the 
norse,  and  climb  into  the  cart  and  out  of  it.  While  the  plaintiff  was  getting 
down  from  it,  another  boy  made  the  horse  move,  in  consequence  of  whii£ 
the  plaintiff  fell,  and  his  leg  was  broken  as  before  mentioned.  On  this 
undisputed  evidence  (for  there  was  no  cross-examination  of  the  witnesses) 
the  defendant's  counsel  claimed  the  judge's  direction  in  his  favour,  contend- 
ing that,  as  the  plaintiff  had  obviously  contributed  to  the  calamity,  it  coM 
not  be  said  in  point  of  law  to  have  been  caused  by  the  negligence  of  the 
defendant's  servant.  My  learned  brother,  however,  thought  himself  bound 
to  lay  all  the  &cts  before  the  jury,  and  take  their  opinion  on  that  general 
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*351     P^^'^^    They  found  a  ^verdict  for  the  plabtiflT.    It  is  now  complained 
•I     that  such  direction  was  not  given ;  and  at  all  events  the  jury  are  said 
to  have  given  a  verdict  contrary  to  the  evidence.    The  case  came  on  in  the 
new  triatpaper  last  term,  and  has  been  folly  argued  before  us. 

It  is  urged  that  the  mischief  was  not  produced  by  the  mere  negligence  of 
tike  servant,  as  asserted  in  the  declaration,  but  at  most  by  that  negligence  in 
CHubinadon  with  two  other  acdve  causes,  the  advance  of  the  horse  in  con* 
sequence  of  his  being  excited  bv  the  other  boy,  and  the  plaintiiT's  improper 
conduct  in  mounting  the  cart  ana  so  committing  a  trespass  on  the  defendant's 
chattel.  On  the  former  of  these  two  causes  no  great  stress  was  laid,  and  I 
do  not  apprehend  that  it  can  be  necessary  to  dwdl  at  any  length.  For  if  I 
am  guilty  of  negligence  in  leaving  any  thing  dangerous  in  a  place  where  I 
know  it  to  be  extremely  probable  that  some  odier  person  will  unjustifiably 
set  it  in  motion  to  the  injury  of  a  third,  and  if  that  injury  should  be  so 
brought  about,  I  presume  that  the  sufferer  might  have  redress  by  action 
against  both  or  either  of  the  two,  but  unquestionably  against  the  first.  li^ 
for  example,  a  ^mekeeper,  returning  from  bis  daily  exercise,  should  rear  his 
loaded  gun  agamst  a  wall  in  the  play-ground  of  school-boys  whom  he  knew 
to  be  in  the  habit  of  pointing  toys  in  die  shape  of  guns  at  one  another,  and 
one  of  these  should  playfully  fire  it  off  at  a  school-fellow  and  ntaim  him,  I 
think  it  will  not  be  doubted  that  the  gamekeeper  must  answer  in  damages 
to  the  wounded  party.  This  might  possibly  be  assumed  as  clear  in  princi- 
ple :  but  there  is  also  the  authority  of  the  present  Chief  Justice  of  the 
•%1     (Common  Pleas  in  its  support ;  ^lUia'ge  v.  Gaocvrin^  5  Car.  &  P.  190, 

^J  (24  £.  C.  L.  R.  272.)  But  in  Uie  present  case  an  additional  tiact 
appears.  The  plaintiff  himself  has  done  wrong:  he  had  no  right  to  enter 
the  cart,  and  abstaining  from  doing  so,  would  have  escaped  the  mischief. 
Certainly  he  was  a  co-operating  cause  of  his  own  misfortune,  by  doing  an 
unlawful  act :  and  the  question  arises,  whether  that  feet  alone  must  deprive 
the  child  of  his  remedy.  I'he  legal  proposition  that  one  who  has  by  his 
own  negligence  contributed  to  the  injury  of  which  he  complains  cannot 
maintain  his  action  against  another  in  respect  of  it,  has  received  some  quali- 
fications. Indeed,  Lord  Ellenborough's  doctrine  in  BvtterfUld  v.  Forrester^ 
11  East,  60,  which  has  been  generally  adopted  since,  would  not  set  up  the 
want  of  a  superior  degree  of  skill  or  care  as  a  bar  to  the  claim  for  redress: 
ordinary  care  must  mean  that  degree  of  care  which  may  reasonably  be  ex^ 
pected  from  a  person  in  the  plaintiff's  situation  :  and  this  would  evidently 
be  very  small  indeed  in  so  young  a  child.  But  diis  case  presents  more 
than  the  want  of  care :  we  find  in  it  the  positive  misconduct  of  the  plaintiff 
an  active  instrument  towards  the  effect.  We  have  here  express  authorities 
for  our  ^idance.  In  IMt  v.  Wilkes,  3  B.  fc  Aid.  304,  (5  £.  C.  L.  R.  295,^ 
a  decision  which  excited  great  attention  both  in  Westminster  Hall  ana 
beyond  it,  this  court  indeed  held  that  a  trespasser  in  a  wood,  where  be  weU 
knew  spring-guns  to  be  placed,  could  not  sue  for  the  injury  received 
by  him  frcmi  the  explosion  of  one  of  them.  But  Lord  Tfntfbdfn  and  his 
three  brethren  cautiously  and  repeatedly  declared  that  their  opinion  was  founded 
00  the  plaintiff's  knowmg  of  the  danger,  and  voluntarily  incurring  it.  Best, 
^371  ^"*  ^^^  ^^  supposed  to  carry  to  the  ^greatest  extent  the  right  of 
•'  protecting  property  against  invaders  by  placing  dangerous  inst  niments, 
took  infinite  pains,  when  Chief  Justice  of  the  Common  Pleas,  to  explain  that 
his  opinion  in  llM  v.  Wilkes  rested  exclusively  on  the  notice.  In  Bird  v, 
Holbrookj  4  Bincr.  628,  (15  £.  C.  L.  R.  91,)  his  expressions  are  most  re* 
markable.  Ana  so  &r  is  his  lordship  from  avowing  the  doctrine  that  tkft 
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plaintiflT's  concurrence  in  producing  the  eyil  debars  him  from  his  remedT, 
that  he  considers  UoU  v.  fVUkxs  an  authority  in  favour  of  the  action.  He 
also  expresses  an  inclination  to  agree  with  the  two  learned  judges  who  held 
the  action  maintainable  in  Deane  y.  Clayton^  7  Taunton,  4^,  (2  £.  C.  L. 
R.  183.)  There  the  plaintiff's  dog  had  been  killed  by  a  spike  placed  on  the 
defendant's  land  for  the  protection  of  his  preserves,  while  in  pursuit  of  a 
hare.  Park  and  Bdrrough,  Js.,  gave  judgment  in  iavour  of  the  plaindff; 
GiBBS,  C.  J.,  and  Dallas,  J.,  for  the  defendant.  The  present  argument 
does  not  require  any  particular  discussion  of  that  case,  because  Bird  v. 
HMrook  is  a  decisive  authority  against  the  general  proposition  that  miscon- 
duct, even  wilful  and  culpable  misconduct,  must  necessarily  exclude  the 
plaintifi*  who  is  guilty  of  it  from  the  right  to  sue.  I  remember  being  present 
at  a  trial  at  Warwick,  before  Lord  Chief  Baron  Richards,  where  the  same 
law  prevailed.  The  case  (a)  is  mentioned  in  Bird  v.  Holbrook:  a  boy^ 
having  received  serious  injury  from  a  spring-gun  placed  in  a  garden  where 
he  was  trespassing,  recovered  a  verdict  for  120/.  damages,  which  was  much 
considered  and  never  disturbed. 

A  distinction  may  here  be  taken  between  the  wilful  *act  done  by  r^Qg 
the  defendant  in  tnose  cases,  in  deliberately  planting  a  dangerous  ^ 
weapon  in  his  ground  with  the  design  of  deterring  trespassers,  and  the  mere 
negligence  of  the  defendant's  servant  in  leaving  his  cart  in  the  open  street 
But  between  wilful  mischief  and  gross  negligence  the  boundary  line  is  hard 
to  trace :  I  should  rather  say  impossible.  The  law  runs  them  into  each 
other,  considering  such  a  degree  of  ne^igence  as  some  proof  of  malice.  It 
is  then  a  matter  striedy  within  the  province  of  a  jury  deciding  on  the  cir* 
cumstances  of  each  case.  They  would  na  urally  inquire  whether  the  horse 
was  vicious  or  steady ;  whether  the  occasion  required  the  servant  to  be  so 
long  absent  from  his  charge,  and  whether  in  that  case  no  assistance  could 
have  been  procured  to  watch  the  horse :  whether  the  street  was  at  that  hoar 
likely  to  be  clear  or  thronged  with  a  noisy  multitude :  (fr)  especially  whether 
large  parties  of  young  children  might  be  reasonably  expect^  to  resort  to  the 
spot.  If  this  last-mentioned  fact  were  probable,  it  would  be  hard  to  say 
that  a  case  of  gross  negligence  was  not  fully  established. 

But  the  question  remains,  can  the  plaintiff  then,  consistently  with  die 
authorities,  maintain  his  action,  having  been  at  least  equally  in  mult.  The 
answer  is  that,  supposing  that  fbct  ascertained  by  the  jury^  but  to  this  extent, 
that  he  merely  indulged  the  natural  instinct  of  a  child  in  amusing  himsdf 
with  the  empty  cart  and  deserted  horse,  then  we  think  that  the  defendant 
cannot  be  permitted  to  avail  himself  of  that  iact.  The  most  blamable 
carelessness  of  his  servant  having  ^tempted  the  child,  he  ought  not  r^^g 
to  reproach  the  child  wi'h  yielding  to  that  temptation.  He  has  been  ■- 
the  real  and  only  cause  of  the  mischief.  He  has  been  deficient  in  ordinaiy 
care  ;  the  child,  acting  without  prudence  or  thought,  has  however,  shown 
these  qualifies  in  as  great  a  degree  as  he  could  be  expected  to  possess  them. 
His  misconduct  bears  no  proportion  to  that  of  the  defendant  which  pro* 
duced  it. 

For  these  reasons,  we  think  that  nothing  appears  in  the  case  which  can 
prevent  the  action  from  being  maintained.  It  was  properly  left  to  the  juij, 
with  whose  opinion  we  fully  concur. 

Rule  discharged. 

■ 

(a)  Jay  v,  Whi*JieM,  cited  4  Bin?.  644,  3  B.  &  Aid.  308. 

(b)  It  appeared  in  the  present  ca^e  that  Compton  street  was  more  thronged  than  3&iia( 
^  eoAteqaence  of  a  neighbonring  atreet  being  stopped. 
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BROWNELL  v.  BONNEY. 

la  assumpsit  against  drawer  and  endorser  of  a  bill  of  exchange,  the  issue  being  whether 
or  not  defendant  had  received  notice  of  dishonour,  a  declaration  by  bim  to  a  party  (not 
the  holder)  that  he  should  pay  the  bill,  and  ihould  not  avail  himtelf  of  the  ittformcUUy  of 
notia,  is  evidence  from  which  a  jury  may  infer  that  defendant  had  due  notice. 

Assumpsit  by  endorsee  against  drawer  of  a  bill  of  exchange.  Plea,  that 
defendant  had  not  due  notice  of  the  non-payment.  Issue  thereon.  On  the 
trial,  before  Gurney,  B.,  at  the  sittings  in  London  after  Michaelmas  term, 
1840,  it  appeared  that  the  bill  was  drawn  and  endorsed  by  defendant,  and 
discounted  to  him  by  one  Wilkinson,  who  passed  it  to  a  person  named  Mills, 
Three  months  after  the  bill  was  dishonoured,  Wilkinson  told  defendant  that 
he  heard  an  action  had  been  brought  upon  the  bill  against  Mills ;  and  he 
added  that,  as  defendant  had  received  the  cash,  and  knew,  on  the  day  pre- 
vious to  its  becoming  due,  that  the  bill  would  not  be  paid,  (which  defendant 
admitted,}  he,  Wilkinson,  considered  that  defendant  ought  to  pay  it.    De- 

*401  f^Q^^'i^  ^^  ^^^  ^^  h^^  ^^  other  intention ;  he  should  *not  avail 
-■  himself  of  the  informality  of  notice,  but  would  pay  the  bill.  This 
evidence  having  been  given  for  the  plaintiff,  Crowdery  for  the  defendant, 
insisted  that,  on  an  issue  whether  or  not  due  notice  of  dishonour  had  been 
given,  this  evidence  was  not  sufficient  Gurney,  B.,  intimated  as  his  opi- 
nion that  there  was  proof  of  notice,  but  reserved  leave  to  move  to  enter  a 
nonsuit:  and  the  plaintiflfhad  a  verdict. 

Crawder  now  moved  for  a  rule  to  show  cause  why  a  nonsuit  should  not 
be  entered.  A  promise  to  pay  has  been  held  presumptive  evidence  of  a 
presentment  and  notice,  Taylor  v.  JaneSy  2  Campb.  105  ;  but  that  has  been 
where  no  ground  appeared  for  supposing  that  any  but  a  regular  notice  had 
been  given:  then  the  promise  has  been  taken  to  imply  that  all  had  been 
rightly  done  on  the  part  of  the  holder,  nothing  appeanng  to  the  contrary. 
And  here,  if  the  defendant  had  said  only,  '*  I  will  pay  the  bill,"  a  proper 
notice  might  have  been  inferred.  But  the  defendant's  language,  which  must 
be  taken  all  together,  shows  that  there  had  been  an  informal  notice.  Tin* 
DAL,  C.  J.,  says,  in  lEcks  v.  The  Duke  of  Beaufort ^  4  New  Ca.  229,  (33  E. 
C.  L.  R.  337,)  *^  The  cases  go  to  this  point  only ;  that  if,  after  the  dishonour 
of  a  bill,  the  drawer  distinctly  promises  to  pay,  that  is  evidence  from  which  ^ 
it  may  be  inferred  he  has  received  notice  of  the  dishonour ;  because  men  are 
not  prone  to  make  admissions  against  themselves ;  and,  therefore,  when  the 
drawer  promises  to  pay,  it  is  to  be  presumed  he  does  so  because  he  knows 

'  the  acceptor  has  refused.  Lundie  v.  Robertson j  7  East,  231,  goes  no  further 
*411  ^^^  that."  After  stating  that  case,  his  *lonlship  adds,  '^  There  is 
-■  no  such  distinct  promise  in  the  present  case.  At  the  interview  with 
the  defendant,  in  May,  1832,  nearly  six  months  afler  the  bill  became  due, 
there  was  nothing  like  a  promise  to  pay,  but  merely  a  request  that  the  appli- 
cant would  exhaust  all  his  influence  with  Lord  Foley  first,  as  the  defendant 
harl  drawn  the  bill  merely  for  accommodation.  There  was  nothing  in  this 
which  amounted  to  an  unconditional  promise.  It  was  evidence  from  which 
the  jury  might  consider  whether  they  could  or  could  not  infer  that  the  defend- 
ant  had  received  notice  of  the  dishonour."  But  here  the  question  for  th^ 
jury  was,  not  whether  there  had  been  a  promise  more  or  less  direct,  but 

'  whether  the  accompanying  words  did  not  show  that,  however  that  might  be, 
no  notice  had  been  given.  If  so,  the  promLse  was  no  proof  of  the  notice , 
Dor  was  there  any  other  evidence  of  it ;  and  the  issue,  which  was  upon  the 
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notice,  not  the  promise,  was  not  supported  on  the  part  of  the  plaintifll 
[Patteson,  J.,  cited  Easterly  t.  PuUeny  3  Stark.  N.  P.  C.  186,  as  an  analo- 
gous case  on  the  Statute  of  Limitations.] 

Lord  Denman,  C.  J.  This  case  Ms  within  the  reason  of  the  dedsioBS 
which  have  taken  place  before  the  new  rules  of  pleading.  The  defendant 
here  says,  ^'  I  have  no  other  intention  than  to  pay  the  bill."  That  raises  an 
inference  that  all  was  right,  and  that  he  had  no  defence.  He  adds,  that  he 
shall  not  avail  himself  of  the  informalitv  of  the  notice.  If  he  had  said  that 
the  nodce  was  invaUd  for  such  and  such  reasons,  this  might  have  been  taken 
as  showing  that  he  had  a  good  de&nce  upon  the  point ;  but  the  words  which 
were  in  fact  used  are  too  *vague  to  convey  any  such  implication.  I  t^m 
do  not  know  that  they  even  go  the  length  of  asserting  that  the  notice  *- 
^'as  invalid.  I  think  it  was  for  the  jury  to  say  whether  the  party  using  them 
did  not  know  that  he  had  no  defence.  The  learned  judge  does  not  appear 
to  have  left  thatquesdon  to  the  jury;  but  counsel  might  have  desired  to 
have  it  left:  and  attention  was  called  to  the  point  by  the  learned  judge's 
observation,  that  he  thought  there  was  proof  of  notice.  We  cannot  say  that 
a  nonsuit  ought  to  be  entered. 

LiTTLEDALE,  J.  In  strictucss,  this  point  should  have  been  left  to  the  juiy : 
l>ut  counsel  should  have  requested  the  learned  judge  to  put  it  to  them. 

Patteson,  J.  It  cannot  be  contended  that,  if  wis  question  had  gone  to 
4he  jury,  and  they  had  found  for  the  plaintiff,  we  could  have  set  the  verdict 
aside. 

Coleridge,  J.,  concurred.  Rule  refused. 

♦ROTHSCHILD  and  Others  v.  CURRIE.  [•43 

In  an  action  by  endorsee  airainst  the  payee  and  endonter  of  a  bill  of  ezohan^  drawn  ia 
England  on,  and  accepted  by,  a  French  house,  both  plaintiff  and  defendant  being  do* 
miciled  in  England  :  Held,  that  due  notice  .of  the  dishonoar  by  the  acceptor  was  par« 
eel  of  the  contract;  that  the  bill  being  made  payable  by  the  acceptor  abroad,  was  a 
foreign  bill,  and  the  lex  loci  contractus  must  therefore  prevail :  and  that  it  was  sufli- 
cient  for  plaintiff  to  show  that  he  had  given  defendant  such  notice  of  the  dishonour  and 
protest  as  was  required  by  the  law  of  France. 

Assumpsit  by  endorsee  against  endorser  of  a  bill  of  exchange  for  12,000 
francs,  dated  3l8t  January,  1837,  drawn  by  Segnetle  on,  and  accepted  by, 
Messrs.  Boisdon  and  Kernel,  payable  at  Paris  three  mcmths  afVer  date  to  de- 
fendant, and  by  him  endorsed  to  plaintiffs.  Averment  of  non-payment  hj 
the  acceptors,  and  of  protest,  and  due  notice  thereof,  to  defendant.  Plea : 
that  defendant  had  not  due  notice  modo  et  fonni,  &c.     Issue  thereon. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Trinity  term,  1838,  it  appeared  that  the  plaintifis  were  bankers  of  London, 
where  the  defendant  and  the  dniwer  were  also  resident,  llie  acceptors  car- 
ried on  business  at  Paris. 

The  30th  of  April,  1837,  when  the  bill  became  due  according  to  the  law 
of  France,  fell  on  Sunday ;  and  it  was  therefore  presented  for  payment  on 
Saturday,  the  29th  April,  and  was  dishonoured.  On  Monday,  1st  May,  the 
bill  was  protested.  By  the  law  of  France  the  protest  must  be  registered ; 
Code  de  Commerce,  art.  176 ;  but  Monday  being  a  holiday,  {Fek  tin  iM,) 
.the  office  for  registration  was  closed  on  that  day  before  the  notary  or  huisaer 
could  register  it. 

On  Tuesday,  2d  May,  the  protest  was  left  for  registration  with  the  proper 
officer ;  but  in  consequence  of  the  pressure  of  business  it  was  not  re^stered 
or  returned  until  it  u'v  too  late  to  remit  it  by  post  to  London  <8i  that  daj* 
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On  Wednesday,  3d  May,  the  bill  and  protest  were  remitted  to  London, 
mAjn  '^^^  ^^7  ^^^  ^received  by  the  plaintifis  on  Friday,  5tb  May,  and 
-■  notice  was  thereupon,  without  delay  and  on  the  same  day,  given  by 
fhem  to  the  defendant. 

Evidence  was  given  that  registration  is  required  by  the  French  law  imder 
a  penalty ;  that  the  registrar  may  detain  the  protest  for  that  purpose ;  and 
that  fifteen  days  are  allowed  bv  that  law  for  giving  notice  of  dishonour, 
even  where  both  parties  are  resident  in  France. 

Some  evidence  was  also  offered  by  the  defendant  of  a  custom  to  give 
notice  of  dishonour  to  English  coirespondents  by  letter  from  Paris,  without 
transmitting  the  protest  or  waiting  for  registration ;  but  the  evidence  was  not 
satisfactory ;  and  the  huissier,  or  notary,  who  registered  the  bill,  deposed 
that  he  could  not  lawfully  transmit  a  duplicate  of  the  protest  until  it  had 
been  registered.  It  also  appeared  that  the  acceptors  had  become  insolvent 
two  months  before  the  bill  became  due. 

His  lordship  stated  hid  opinion  to  (he  jury,  that  the  notice  of  dishonour 
should  be  governed  by  the  French  law ;  and  the  jury,  by  his  direction, 
found  a  verdict  for  the  plaintiff's. 

In  the  following  term  Sir  F.'  PoUock  obtained  a  rule  nisi  to  enter  a 
nonsuit,  in  pursuance  of  leave  reserved  at  the  trial.  In  Hilary  vacation, 
1840,(a) 

Sir  John  Campbell^  Attomey-Creneral,  J&ffy,  and  Petersdorff'j  showed 
cause,  contending  that,  by  the  French  law,  no  notice  could  be  effectual  with- 
out  protest  and  registration ;  Code  de  Commerce,  art.  165,  175,  176.(&) 
*451  '^^^^  ^y  ^^^^  ^^^'  ^^  sippeared  that  fifteen  days,  *at  least,  were  al* 
1  lowed  for  giving  the  notice ;  but  that,  at  all  events,  it  ¥ras  enough 
that  due  diligence  had  been  used  in  taking  the  steps  necessary  for  sending 
effective  notice ;  and  that,  in  this  case,  no  laches  whatever  could  be  attri- 
buted to  the  plaintiff;  Darbyshire  v.  Parker^  6  East,  3 ;  Firth  v.  Thrush^ 
8  B.  &  C.  387,  (15  E.  C.  L.  R.  242.)  That,  even  if  the  norice  should  be 
regulated  by  English  law,  it  was  given  in  time,  supposing  the  days  of  grace, 
allowed  by  the  English  law,  .to  be  included ;  but  that  here  the  law  of 
France,  which  was  the  lex  loci  solutionis,  was  that  which  ought  to  prevail ; 
for  that  the  notice  was  not  merely  an  incident  or  condition  precedent  to  the 
right  of  action  or  other  le^l  remedy  on  the  bill,  but  was  parcel  of  the  con- 
tract itself,  which  was  a  foreign  one.  On  this  point  the  following  authori- 
ties wpre  cited :  Robinson  v.  Bland^  2  Burr.  1077 ;  Trimbey  v.  VigTnerj 
1  New  Ca.  151,  (27  E.  C.  L.  R.  336 ;)  Hiiber  v.  Steiner,  2  New  Ca.  202, 
(29  E.  C.  L.  R.  304 ;)  De  La  Vega  v.  FtVmwa,  1  B.  &  Ad.  284,  (20  E.  C. 
L.  R.  387  ;)  Dues  v.  Smithy  Jacob,  544 :  Jinstruther  v.  Mair^  2  M.  &  K. 
513 ;  Dm  v.  Uppman,  2  Shaw  &  M'L.  682,  S.  C.  5  CI.  &  Fin.  1 ;  Pothier, 
Trait6  du  Contrat  de  Chimge ;  n°.  155 ;  Story,  Conflict  of  Laws,  c.  8,  sects. 
314,  347.(c) 

Sir  F,  Pollock  and  Hoggins^  contrii,  contended  that,  as  between  an  Eng- 
lish endorser  and  endorsee,  the  bill  was  to  be  taken  as  one  drawn  by  the 
defendant  in  England,  and  negotiated  there ;  and  the  notice  should  be  such 
as  the  English  law  requires.  That  though  the  Code  de  Commerce  may  re- 
quire registration  under  a  penalty,  it  did  not  follow  that  notice  of  dishonour 

(a)  TaeKday,  February  4th.  Before  Lord  Denman,  G.  J.,  Littledale,  Williamn,  and 
€»olerids:e,  Js. 

(b)  The  forin  of  notification,  i^iven  in  the  forniolaries  attached  to  some  editionn  ofth^ 
Code,  renites  the  registration.    See  Roi?ron.    Formalaire  du  C.  de  Commerce,  No.  ^0. 

(r)  Boston,  1834.  Bee  also  8  Barge's  Cooiimentarles  on  Colonial  and  Foreign  Lawa* 
T49,  Ac.  Part  II.  c  20. 
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and  of  protest  might  not  be  legally  given  before  ^registration.  It  r«^ 
may  be  true,  that  the  act  done  in  each  country  should  conform  with  ^ 
the  laws  of  that  country,  but  here  the  notice  was  to  be  given  in  England, 
and  should  therefore  be  an  English  notice,  whatever  formalities  the  law  of 
France  might  require  to  give  the  holder  a  legal  remedy  in  that  country.  In- 
deed, art.  165  of  the  C(Se  seems  rather  to  prescribe  the  period  of  fifteen 
days  to  the  citation  or  suit,  than  to  the  notification  of  protest :  "  II  doit  faire 
notifier  le  protet,  et,  i  defaut  le  remboursement,  le  faire  citer  en  jugement 
dans  les  quinze  jours  qui  suivent  la  date  du  protet,"  &c.  If  the  French  law 
should  be  held  to  govern,  the  plaintilT  would  be  obliged  to  sue  the  defendant 
within  fifteen  days,  which  is  absurd  and  repugnant  to  the  rule  laid  down  in 
De  La  Vega  v.  Viannaj  and  stated  by  Tindal,  C.  J.,  in  Trmbey  v.  Vignierj 
namely,  that  in  seeking  to  enforce  a  contract  in  this  country,  the  law  of  the 
forum,  and  not  of  the  contract,  must  prevail. 

Cur,  adv,  vuUn 
\   On  this  day,(a)  the  judgment  of  the  court  was  delivered  by 

Lord  Denman,  C.  J.  This  was  an  action  on  a  bill  of  exchange  drawn  in 
England,  in  favour  of  the  defendant,  on  a  house  in  Paris,  and  payable  there. 
The  defendant  endorsed  it  to  the  plaintiff*,  both  being  domiciled  in  England. 
The  plaintiff"  remitted  it  to  Paris  to  be  presented  for  payment  The  bill 
was  at  three  months,  which  expired  on  the  30th  April.  No  days  of  grace 
being  allowed  by  the  French  law,  and  that  day  being  on  a  Sunday,  the  bill 
by  the  same  law  became  due  on  tiie  *29th,  on  which  day  it  was  pre-  r«^- 
sented  and  dishonoured.  By  the  French  law  the  bill  was  to  be  pro-  •• 
tested  on  the  day  following  the  dishonour ;  and  by  the  176th  section  of  the 
Code  de  Commerce,  the  notary,  or  huissier,  making  the  protest,  is  bound 
under  certain  penalties  to  leave  an  exact  copy  of  the  protest,  and  inscribe  it 
at  len^h  in  a  register  kept  at  a  public  office  for  that  purpose.  The  1st  Ma]^, 
on  which  the  protest  and  registration  were  to  take  place,  was  the  FSte  du  Roi, 
and  the  office  was  therefore  closed  at  twelve.  In  consequence  of  this  and 
the  pressure  on  the  office  by  the  accumulated  business  on  the  2d,  the  notanr 
was  unable  to  complete  the  registration  uutil  after  post-time  on  the  2d. 
Notice  of  dishonour  was  sent  by  the  post  on  the  3d,  and  reached  the  de- 
fendant on  the  5th,  the  same  day  on  which  it  would  have  reached  him  if 
days  of  grace  had  been  allowed  and  notice  had  been  sent  immediately. 
The  question  in  the  cause  is,  whether,  under  these  circumstances,  the  notice 
of  dishonour  was  in  time. 

It  was,  in  the  first  place,  left  to  the  court  to  decide,  whether,  upon  the 
assurop  ion  ^  that  it  was  necessary  by  the  French  law  to  complete  the  regis- 
tration before  notice  could  be  eff*ectually  p^ven,  due  diligence  had,  in  fact, 
been  used ;  and  upon  this  point  our  opinion  would  be  in  favour  of  the 
plaintiff.  It  appears  to  us  that  the  delay  was  attributable  to  circumstances 
over  which  the  notary  had  no  control,  and  therefore  was  satisfactorily 
accounted  for. 

In  the  course  of  the  argument  it  was  almost  assumed  on  the  one  hand,  and 
not  very  strongly  denied  on  the  other,  that  it  was  necessary  by  the  French  law 
to  register  the  protest  before  notice  of  the  dishonour  could  be  regularly  given.' 
On  this  point  we  do  not  intend  to  •express  any  opinion,  because,  ^•aq 
in  our  view  of  the  case,  it  is  not  necessary  to  its  decision ;  and  we  ■> 
should  be  cautious  not  to  pronounce  any  judonnent  upon  a  point  of  foreign 
law  not  brought  before  us.  We  will  only  say,  in  passing,  that  it  depends 
on  the  176th  section  of  the  same  code,  and  that,  as  we  read  it,  there  is 

(a)  Tuesday,  January  ISih,  1841. 
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notliing  which  satisfies  us  of  any  necessary  connection  between  the  notice  and 
the  registration. 

Siiii,  although  the  delay  in  question  was  occasioned  by  the  difficulty  of 
registration,  the  plaintiff  will  not  be  the  less  entitled  to  our  judgment  in  his 
&vour,  if  he  can  establish  two  things;  that  he  gave  his  notice  in  doe 
time  according  to  the  French  law ;  and  that  the  French  law  is  to  govern 
the  decision  of  the  case ;  and  these  are  really  the  points  on  which  the  case 
turns. 

The  first  of  these  depends  on  the  165th  section  of  the  code,  which,  being 
appealed  to  on  both  sides,  we  are  at  liberty,  and  indeed  are  compelled,  to 
examine  and  form  our  judgment  upon ;  as  was  done  by  the  Court  of  Com* 
mon  Pleas  in  Tnmbey  v.  Vigmer,  1  New  Ca.  151,  (27  E.  C.  L.  R.  336.) 
The  language  of  the  section  does  not  make  it  immediately  clear,  whether 
the  period  of  time  there  specified  applies  both  to  the  notification  of  the  dis- 
honour and  the  usual  citation  in  default  of  payment ;  or  only  to  the  latter. 
The  words  are,  ^^  il  doit  lui  faire  notifier  le  protet,  et  k  defaut  de  rembourse* 
ment  le  faire  citer  en  jugement  dans  les  quinze  jours  qui  suivent  la  date  du 
protet,  si  celui  ci  reside,''  &c.  But  as  no  other  distinct  limit  of  time  is  given 
wiihin  which  the  notice  must  be  given,  it  seems  to  us,  upon  the  whole,  that 
the  fifteen  days  and  the  other  proportioned  allowances  of  time  which  follow, 
M91  *^PP'y  ^^  ^^  notice,  as  well  as  to  the  formal  citadon.  The  former 
-'  must  be  done  so  much  within  the  period  as  to  allow  time  for  the 
doing  of  the  latter  also,  in  case  of  non-payment  before  it  expires. 

The  second  point  was  admitted  properly  to  depend  on  this,  whether  the 
notification  of  the  dishonour  be  parcel  of  the  contract,  or  only  an  incident 
to  the  remedy  at  law  for  the  breach  of  it ;  if  it  be  the  former,  the  lex  loci 
contractQs  will  prevail ;  if  the  latter,  the  lex  loci  fori  in  which  the  remedy 
is  sought.  And  this  hill,  being  payable  in  France,  is  a  foreign  bill ;  and, 
although  actually  made  in  England,  must  be  taken,  as  between  the  drawer 
and  payee,  to  have  been  made  in  France,  according  to  the  principle  im* 
bodied  in  the  civil  law  maxim,  contraxisse  unusquisque  in  eo  loco  intelli- 
pitur  in  quo,  ut  solverit,  se  obligavit.  Dig.  lib.  xliv.  tit.  VII.  21.  And 
if  this  be  so  as  between  the  drawer  and  payee,  it  is  equally  true  as  b^ 
tween  the  endorser  and  the  endorsee ;  the  former  of  whom  must  be  consi- 
dered as  the  drawer  of  a  new  bill,  payable  at  the  same  place,  in  favour  of 
the  endorsee. 

Is,  then,  the  notice  of  dishonour  parcel  of  the  contract?  The  manner  in 
which,  by  the.  165th  section,  it  is  connected  with  the  citation  in  judgment, 
would  at  first  raise  an  impression  that  it  was  not ;  but  only  a  step  in  the 
remedy  at  law ;  but,  upon  consideration,  we  think  it  is  parcel  of  the  con« 
tract.  The  endorser  contracts  to  pay  the  bill,  not  primarily  or  absolutely, 
but  on  two  conditions ;  one,  the  dishonour  by  the  drawee,  or  acceptor,  on 
due  presentment ;  the  other,  the  due  notification  to  him  of  such  dishonour* 
Unless  these  be  performed,  or  some  special  circumstances  have  occurred 
*501  ^^^^^  waive  them  and  are  therefore  equivalent  to  ^performance,  the 
-'  endorser  breaks  no  contract  by  non-payment ;  no  liability  has  attach- 
ed upon  him.  Being,  in  law,  a  new  drawer  of  the  bill,  the  same  state  of 
things  is  supposed  to  exist,  as  between  him  and  the  endorsee,  as  the  law 
supposes  between  the  drawer  and  payee.  He  is  taken  to  have  assets  in  tl^ 
hands  of  the  drawee,  and  to  give  the  endorsee  an  order  for  payment  of  the 
bill  out  of  them ;  but  he  does  not  make  any  contract  affecting  the  liability 
of  his  general  funds,  except  on  the  condition  of  a  due  demand  on  the  drawee, 
the  supposed  holder  of,  those  assets,  and  a  refusal  by  him  to  pay,  duly  noti^ 
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fied  to  himself.  If  there  were  any  difierence  in  this  req)ect  between  the 
two  systems  of  law,  this  being  a  French  bill,  we  ought  to  be  guided  by  the 
French  law ;  but  diere  is  none.  The  Code  de  Commerce  (art.  140)  de- 
scribes the  obligation  of  the  endorser  to  the  holder  as  one  of  **garantie  soli 
daire,''  of  guarantee  that  extends  to  the  whole  amount  of  the  bill ;  ana 
Pothier  cites  the  ordinance,  which  gave  the  law  when  he  wrote,  to  the  same 
effect;  Contrat de  Change,  p.  1,  chap.  v.  s.  4,  No.  148. 

The  same  learned  writer  is  also  of  the  opinion  which  we  have  expressed 
upon  the  principal  question.  At  s.  5  of  the  chapter  last  referred  to,  under 
the  title  '^  According  to  what  law  must  the  form  of  protests  be  regulated, 
.  the  time  of  making  them,  or  of  notifying  them,"  he  says,  (No.  155,)  that  for 
all  these  things  the  law  of  the  place,  wnere  the  bill  is  payable,  must  be  fol- 
lowed ;  and  the  reason  he  gives  shows  that  he  considered  the  notice  to  be 
part  of  the  contract ;  for  he  says,  according  to  the  maxim  before  cited,  that 
the  parties  must  be  taken  to  have  contracted  in  the  place  where  the  pay- 
ment is  to  be  made ;  and  then  adds,  that  contracts  must  be  regulated  accord- 
ing to  the  laws  and  usages  of  that  place  to  which  *the  contracting  r«-.| 
parties  must  be  considered  to  have  submitted  themselves,  according  *- 
to  the  rule,  "  In  contractibus  veniunt  ea  ouse  sunt  moris  et  consuetudinis  in 
regione  in  quS  contrahitur."  Upon  principle,  therefore,  and  this  authority, 
we  are  of  opinion  that  the  French  law  regulated  the  time  of  giving  notice 
of  this  dishonour ;  and,  as  the  notice  was  given  in  due  time  accoitling  to 
that  law,  our  judgment  must  be  for  the  plaintiff. 
S.  Rule  dischai^d. 


ROUGH,  Assignee  of  ORTON  and  PAXTON,  Bankrupts,  r.  The  GREAT 

WESTERN  Railway  Company. 

In  an  action  by  the  assignees  of  a  bankrapt  to  recover  property  of  the  bankrupt,  a  letter 
written  by  him  daring  his  absence  from  home,  stating  that  he  was  absent  to  avoid  two 
writs  that  were  out  against  him,  is  admissible  evidence  for  the  plaintiffs  of  an  act  of 
bankruptcy,  without  proof  that  there  was  in  fact  any  writ  issued,  or  any  pressure  of 
creditors. 

In  order  to  make  the  declaration  of  a  bankrupt  admissible  evidence  of  an  act  of  bank« 
ruptcy,  it  is  not  essential  that  the  declaration  and  act  should  be  contemporaneous. 

A  contract  under  seal  by  a  trader  to  execute  certain  works  for  the  defendant  contained 
a  stipulation  that  if  the  contractor  should  become  bankrupt  or  insolvent,  or  should 
from  any  other  cause  (not  arising  from  the  act  of  the  defendant)  be  prevented  from, 
or  delayed  in,  proceeding  with  the  work,  it  should  be  lawful  for  defendant  to  give  a 
notice  to  the  contractor  requiring  him  to  proceed  regularly  with  them;  and  in  case 
the  contractor  should,  for  seven  days  after  the  notice,  make  default  in  proceeding,  it 
should  be  lawful  for  defendant  to  employ  others  to  complete  the  work  ai  the  con- 
tractor's expense ;  and  that  all  advances  made  by  defendant,  on  account,  before  such 
default,  should  be  taken  as  full  payment  for  all  the  work  done  by  the  contractor;  and 
that  all  the  balance  due  to  him,  and  all  tools  and  materials  then  delivered  for,  and 
being  upon,  the  work,  should,  upon  such  default,  become  the  absolute  property  of 
defendant ;  and  that  all  materials  brought  and  leA  on  the  works  by  the  contractor,  to 
)e  permanently  used  on  or  about  the  same,  should,  from  the  time  of  being  so  brought 
and  left,  be  considered  as  the  property  of  defendant,  and  should  not  be  removed  with- 
out his  consent: 

The  contractor  having  made  default  in  proceeding  with  the  work,  defendant,  on  lift 
April,  duly  served  him  with  notice  to  proceed:  On  17th  April  the  contractor  coa- 
nitted  an  act  of  bankruptcy. 

BiMy  that  the  defendant  could  not,  on  10th  April,  take  possession  of  the  tools  and  mate* 
rials  left  by  the  bankrupt  upon  the  work  at  the  time  of  the  bankraptcy;  beeause  tha 
title  of  the  assignees  was  complete,  by  relation,  on  the  17th. 

/   Troveh  by  the  assignee  of  Orton  and  Paxton,  for  goods  the  property  of 
tftt  bankrupts  before  their  bankruptcy ;  the  declaration  stated  a  rdiisa)  br 
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*521     ^defendants  to  deliver  them  either  to  the  bankrupts  or  to  plaintiiT,  to 
-■     whom  thoy  belonged  as  assignee  since  the  bankruptcy,  and  a  con* 
version  since  the  bankruptcy. 

Pleas:  1.  Not  guilty;  2.  Denial  that  the  goods  were  the  property  of  the 
bankrupts ;  3.  Denial  that  they  were  the  property  of  the  plaintUf  since  the 
bankruptcy. 

The  cause  was  tried  at  the  London  sittings  after  Trinity  term,  1838, 
before  Lord  Denman,  C.  J.,  when  it  appeared  that  the  bankrupts  had  con* 
tracted  with  the  defendants  to  construct  a  tunnel  at  Box,  in  the  county  of. 
Wilts.  The  contract,  which  was  under  seal,  bore  date  25th  February, 
1827,  and  the  bankrupts  thereby  engaged  to  execute  the  works  in  a  good 
and  substantial  manner,  and  to  provide  all  requisite  machinery,  laboUr,  tools, 
and  materials,  according  to  a  certain  specification  annexed  to  the  contract 
and  to  the  instructions  of  the  engineer  of  the  company.  The  work  was  to 
be  completed  within  a  certain  period,  and  advances  upon  account  were  to 
be  made  from  time  to  time  by  the  defendants  upon  the  certificate  of  the 
engineer.     The  contract  contained  also  the  following  clauses : 

*^  And  further,  in  case  the  said  Horatio  Lewis  Orton  and  Errington  Pax* 
ton  should  become  insolvents,  or  be  declared  bankrupts,  or  shall  from  any 
cause  whatsoever  other  than  any  arising  from  the  act  of  the  said  company, 
their  engineer,  or  authorized  agents,  be  prevented  from  or  delayed  in  pro- 
ceeding with  and  completing  the  said  works  according  to  this  present  con* 
tract,  or  shall  not  commence  or  proceed  in  the  said  works  to  the  satisfaction 
of  the  said  company,  it  shall  be  lawful  to  and  for  the  said  company,  if  they 
shall  think  fit,  to  give  or  cause  to  be  given,  or  left  with,  or  at  the  usuaJ 
*531  P}^^^  ^^  abode  of  the  said  H.  L.  Orton,  and  £.  Paxton,  or  their  ^sui^e* 
^  ties,  any  or  either  of  them,  a  notice  or  notices  in  writing  either  under 
the  common  seal  of  the  said  company,  or  signed  by  two  of  the  directors 
thereof,  requiring  them  the  said  H.  L.  Orton  and  E.  Paxton,  to  enter  upon 
and  commence  and  regularly  proceed  with  the  said  works ;  and  that  in 
case  the  said  H.  L.  Orton  and  £.  Paxton  shall,  for  seven  days  after  such 
notice  given  or  left,  make  default  in  commencing  or  regularly  proceeding 
with  the  said  works,  it  shall  and  may  be  lawful  to  and  for  the  said  company 
to  employ  any  other  respectable  workman  or  workmen  either  by  contract  or 
measure  and  value,  or  otherwise,  to  proceed  with  the  said  works  and  tc 
complete  the  same,  and  pay  or  cause  to  be  paid  to  the  said  workman  or 
workmen  the  amount  of  his  or  their  charges  for  the  same,  and  for  all  neces- 
sary materials,  tools,  utensils,  engines,  and  machinery  to  be  found  and  pro- 
vided for  such  completion,  out  of  the  money  which  shall  be  then  remaining 
due  to  the  said  H.  L.  Orton  and  E.  Paxton,  on  account  of  this  contract. 

^*  And  further,  that  the  moneys  which  previously  to  such  default  shall 
have  been  paid  to  the  said  H.  L.  Orton  and  E.  Paxton,  on  account  of  any 
work  or  materials  then  already  done,  or  executed,  or  provided  by  the  said 
H.  L.  Orton  and  E.  Paxton,  shall  be  considered  as  the  full  value,  and  be 
taken  by  the  said  H.  L.  Orton  and  E.  Paxton  in  full  payment  and  satisfac* 
tion,  not  only  of  and  for  the  said  work  in  respect  of  which  payment  mar 
have  been  made,  but  likewise  of  and  for  any  other  work  and  materials  which  • 
the  said  H.  L.  Orton  and  E.  Paxton  shall  have  then  done,  executed,  or  pro- 
vided, although  no  such  payments  may  have  been  previously  made  m 
respect  thereof. 

^tLAi         *^^  ^^^  fiirther,  that  all  the  balance  and  moneys  whatsoever  which 

'     then  or  thereafter  would  have  been,  or  become  due  or  payable  to  the 

#aid  H.  L.  Orton  and  £•  Paxton  under  this  eontract,  if  this  present  clau4t 
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had  not  been  inserted,  together  with  all  the  tools  and  materials  then  deli* 
rered  for  the  purpose  of  the  works  hereby  contracted  for,  and  then  being 
upon  or  about  the  site  of  the  said  works  shall,  upon  such  default  as  afore< 
said,  become  and  be  in  all  respects  considered  as  the  absolute  property  of' 
the  said  company ;  and  fuitber,  that  if  the  balance,  moneys,  and  materials, 
80  to  become  the  property  of  the  said  company  as  last  aforesaid,  shall  be 
insuflScient  to  cover  such  charges  for  workmen  and  materials  as  are  herein- 
before lastly  directed  to  be  paid  thereout,  and  the  charges  and  expenses  of 
keeping  such  works  in  repair  for  the  space  of  two  calendar  months  after  the 
completion  thereof,  then  the  said  H.  L.  Orton,  and  £.  Paxton,  their  heirs, 
executors,  and  administrators,  shall  and  will  make  good  and  pay  to  the  said 
company  such  deficiency  on  demand. 

^^  And  further,  that  all  materials  brought  and  left  on  the  site  of  any  works 
to  be  done  under  this  contract  by  the  said  H.  L.  Orton  and  £.  Paxton,  or 
by  their  order,  for  the  purpose  of  being  permanently  used  in  or  about  the 
said  works,  shall,  from  the  time  of  their  being  so  brought  and  left  as  afore^ 
said,  be  considered  as  the  property  of  and  belonging  to  the  said  company^ 
and  shall  not  on  any  account  or  pretence  whatsoever  be  taken  away  by  the 
^d  H.  L.  Orton  and  £.  Paxton,  their  executors  and  administrators,  or  any 
other  person  or  persons  whomsoever,  without  the  special  license  and  consent 
mf  the  said  company ;  but  the  said  company  shall  not  be  in  anywise  answer* 
nble,  or  liable,  for  any  loss  or  damage  which  may  happen  to,  or  in  respect 
of,  the  said  materials,  ^either  hy  the  said  materials  being  lost,  stolen,  p«_ 
or  injured  by  weather,  or  otherwise  howsoever."  •• 

I    The  schedule  annexed  to  the  contract,  and  incorporated  with  it,  also  con- 
tained the  following  provision,  which  was  referred  to  in  argument : 

"  If,  during  the  progress  of  the  works,  or  within  two  months  after  its 
completion,  any  imperfection  should  appear  in  any  part  of  the  work,  or  any 
accident  shall  occur,  notwithstanding  any  certificates  which  have  been  given 
to  enable  the  contractor  to  obtain  payment  for  work  supposed  to  have  been 
properly  completed,  it  shall  be  immediately  repaired  and  made  good  at  the 
contractor's  expense  to  the  satisfaction  of  the  engineer;  and  should  the 
contractor  not  comply  with  such  orders  as  may  be  given  to  him  from  time 
to  time  by  the  engineer,  or  not  proceed  with  sufficient  expedition  in  the 
performance  of  the  works  as  directed,  it  shall  be  in  the  power  of  the  com- 
pany to  take  the  work  wholly  or  in  part  out  of  the  contractor's  hands,  or  to 
employ  any  number  of  other,  or  other  additional  materials  or  workmen 
to  complete  the  same,  whatever  extra  expense  may  thereby  be  incunred 
by  the  company  in  completing  the  work  in  a  proper  manner  and  with  pro- 
per expedition  to  be  defrayed  by  the  contractor ;  and  if  at  any  time  the 
company  shall  find  it  necessary  to  taki  the  work  entirely,  or  in  part,  out  of 
the  hands  of  the  contractor,  or  put  on  additional  workmen,  or  supply  addi« 
tional  materials  to  expedite -the  work,  or  to  enforce  its  proper  execution,  the 
company  shall  have  full  power  to  take  possession  of  the  whole  or  such  part 
of  the  machinery,  materials,  tools,  and  implements  used  by  the  contractor^ 
which  tlie  company's  engineer  may  consider  requisite  for  carrying  on  the 
*work.  And,  lastly,  the  contractor  must  take  upon  himself  the  entire  r^-^ 
lesponsibilily  of  the  sufficiency  of  the  piachinery,  scaffolding,  timber-  *■ 
ing,  and  generally  all  the  means  used  for  the  fulfilment  of  his  contract^ 
whether  such  means  may  or  may  not  be  approved  of,  or  recommended  by 
flie  engineer  of  the  company ;  and  the  contractor  must  run  all  risks  of  a^ci- 
den^s  and  damages,  from  whatever  cause  they  may  arise,  until  he  snail  haT% 
fiilfilled  all  the  terms  of  his  contract." 
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The  bankrupts  having  become  embarrassed^  and  the  works  having  been 
proceeded  with  in  an  unsatisfactory  manner,  a  notice,  duly  signed  by  two 
directors,  was,  on  11th  April,  1837,  served  on  the  bankrupts,  requiring  them 
to  proceed  forthwith,  and  stating  that,  in  case  of  default  for  seven  days 
thereafter,  the  company  would  avail  themselves  of  all  the  powers  and  remedies 
given  by  the  contract,  and  would  proceed  to  complete  the  works  themselves; 

Default  having  been  made,  the  defendants  entered  upon  the  works  on  the 
19th  April,  paid  the  wages  of  workmen  then  due  in  the  name  of  the  bank- 
rupts, and  engaged  them  to  proceed  upon  the  account  of  the  company.  On 
17th  April,  one  of  the  bankrupts,  Orton,  on  whose  act  of  bankruptcy  and 
the  date  of  it  the  question  afterwards  arose,  was  in  London  absent  from  his 
own  place  of  business ;  and  he  on  that  day  addressed  a  letter  to  the  defend- 
ants' solicitor  at  Bristol,  requesting  him  to  mediate  with  the  company's  prin* 
cipal  engineer  so  as  to  enable  him,  Orton,  to  complete  the  works  himself. 
In  this  letter  were  contained  the  following  words :  ^^  I  am  now  in  London 
to  avoid  two  writs  which  are  out  against  me  at  Box,  occasioned  by  Mr* 
«g,yi  Paxton  stopping  the  supplies.  I  shall  not,  therefore,  *be  enabled 
-'  to  attend  myseli^  and  I  must  rely  on  the  kindness  and  consideration 
of  yourself  and  others." 

A  fiat  subsequently  issued  against  both  bankrupts,  under  which  the  plain- 
tiflr  was  appointed  assignee ;  and  on  22d  August  following  he  demanded 
the  goods  mentioned  in  the  declaration  of  the  defendants,  who  refused  to. 
deliver  them  up.  The  goods  consisted  of  tools,  implements,  machinery, 
and  materials,  of  which  some  were  intended  for  the  permanent  use  of  the 
company  in  and  about  the  works,  and  others  for  temporary  purposes.  Of 
the  latter  class,  some  had  been  purchased,  and  in  use,  before  the  bankruptcy ; 
others  had  been  subsequently  bought  and  introduced  upon  the  works  by  the 
agents  of  the  company  for  the  purpose  of  continuing  them.  The  tunnel 
was  still  incomplete  at  the  commencement  of  the  action. 

It  was  contended  on  the  part  of  the  plaintifl*,  that  the  provision  for  vesting, 
the  property  in  the  defendants  in  the  event  of  default  occasioned  by  insol- 
vency or  bankruptcy  was  illegal,  as  being  repugnant  to  the  policy  of  the 
law ;  and  that  at  all  events  the  title  of  the  defendants  under  it  was  antici- 
pated by  the  relation  of  the  plaintiff's  tide  to  the  previous  act  of  bank- 
ruptcy. On  the  part  of  the  defendants  it  was  objected,  that  the  letter  written 
by  Orton  from  London  was  inadmissible  as  evidence  of  the  alleged  act  of 
bankruptcy,  namely,  an  absenting  himself  with  intent  to  defeat  or  delay  his 
creditors,  without  proving  aliundd  that  the  writs  therein  mentioned  were 
Actually  issued,  or  that  there  was  really  some  pressure  of  creditors. 

The  learned  judge,  however,  admitted  the  letter  in  evidence ;  and  the 
jury  by  his  direction  found  a  verdict  for  the  plaintiff,  subject  to  a  motion  in 
ui'is  court. 

^581         *^^  ^^  following  Michaelmas  term,  Sir  W.  JV,  Follett  obtained  a 
^     rule  nisi  to  enter  a  nonsuit,  or  a  verdict  for  the  defendants. 

Sir  /.  Campbellj  Attorney-General,  R.  V.  Richards,  and  Hetpa  showed 
Cause.(a)  In  favour  of  the  admissibility  of  Orton's  letter  of  I7th  April,  they 
eited  the  authorities  referred  to  in  the  judgment  of  the  court.  They  also 
eontcnded,  that,  supposing  the  contract  to  have  been  sufficient,  in  ordinary 
eircurastances,  to  transfer  the  property  in  the  goods,  if  was  in  this  instance 
illegal  and  inoperative,  as  being  a  frautl  on  the  creditors,  and  a^inst  the 
policy  of   the  bankrupt  law.      On   this   point,  (upon  which   it  proved 

'  (a)  In  the  sittings  in  bane  in  Hil<iry  vaclition,  Tuesday,  Febraary  4th|  1840;  befbrt 
lK>rd  DenmaDa  C.  J.,  Liuledale,  WiHiams,  and  Coleridge,  Js.  -       -* 
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tmnecessaiy  for  the  court   to  give   any  opinion)  tfaey  cited  Wilson  r. 
Greenwoody  1  Swanst.  471 ;  Tnpp  y.^rmUagej  4  M.  &  W.  687.     Thej- 
also  insisted  that  the  act  of  bankruptcy  was  at  all  events  complete  before 
the  expiration  of  the  time  at  which  the  property  was  to  vest  in  the  defendants. 

Sir  W.  W.  FoUeUy  and  Talbaty  contrii,  cited,  on  the  first  point,  Fisher  v« 
Boucher,  10  B.  &  C.  706,  (21  E.  C.  L.  R.  152,)  and  Hare  v.  Waring^  3  M. 
fc  W.  362.(a)  They  also  contended  that  the  provisions  of  the  contract  were 
legal,  being  made  bonft  fide  for  the  purpose  of  avoiding  the  mischief  that 
would  arise  from  the  suspension  of  the  works  by  the  bankruptcy  or  insol« 
vency  of  the  contractors,  and  not  for  the  purpose  of  undue  preference,  or 
of  defeating  the  iiadr  rights  of  creditors ;  *JDoe  item.  Hunter  v.  GalUers,  r«f.q 
2  T.  R.  133 :  that  for  articles  intended  to  be  permanently  used  in  the  ^ 
tunnel,  the  provision  was,  perhaps,  superfluous,  inasmuch  as  they  would 
vest  in  the  company  without  it ;  Woods  v.  RusseU,  5  B.  &  Aid.  942,  (7  E. 
C.  L.  R.  310 ;)  Clarke  v.  Spence,  4  A.  &  E.  448,  (31  E.  C.  L.  R.  107  :) 
and  that  if  the  absolute  property  had  not  been  suflBciently  transferred  to  the 
defendants  at  the  time  of  the  bankruptcy,  yet  the  eflect  of  the  agreement 
was  to  give  the  defendants  a  lien  until  the  completion  of  the  work ;  Crouy- 
foot  V.  The  London  Dock  Companyj  2  C.  &  M.  637  ;  and  this  was  a  defence 
under  the  plea  of  not  guilty,  or  the  denial  of  the  property ;  Owen  v.  Knight, 
4  New  Ca.  64,  (33  E.  C.  L.  R.  277  ;)  Isaac  y.  Bekhery  5  M.  &  W.  139.(6) 
(A  question  was  also  raised  whether,  assuming  a  mere  right  of  lien,  the 
defendants  had  not,  improperly,  used  the  implements,  machinery,  &c.,  after 
tfaey  had  taken  possession  of  them.  The  court  intimated  that,  unless  the 
defendants  showed  a  sufficient  title  to  use  them,  they  might  send  the  case  to 
another  trial,  in  order  to  inquire  into  the  fact  of  user.) 

Cur.  adv.  vult. 

In  this  term,  Januarv  12th,  the  judgment  of  the  court  was  delivered  by 

Lord  Denman,  C.  J.  This  was  a  motion  for  leave  to  enter  a  nonsuit  or 
ft  verdict  for  the  defendants  in  an  action  of  trover.  It  rested  on  two  grounds : 
the  first,  that,  in  respect  of  the  bankrupt  Orton,  the  act  of  bankruptcy,  oa 
which  it  was  necessary  for  the  plaintiffs  to  •rely,  was  proved  only  by  p>^ 
inadmissible  evidence ;  the  second  that,  by  a  valid  contract  between  '- 
the  bankrupts  and  the  defendants,  the  property  in  the  articles  for  which  the| 
action  was  brought  had  passed  to  the  defendants. 

It  was  important  for  the  plaintififs,  for  a  reason  which  will  appear  here* 
after,  to  prove  an  act  of  bankruptcy  committed  before  the  18th  April ;  and^ 
in  respect  of  one  of  the  bankrupts,  this  was  done  in  part  by  the  production 
of  a  letter  written  by  him  and  bearing  date  the  I7th.  It  was  the  reception 
of  this  letter  which  was  objected  to.  [His  lordship  stated  the  terms  of  the 
contract ;  the  notice  given  by  the  defendants ;  the  departure  of  the  bankrupt 
Orton  from  his  home ;  and  his  letter  of  17th  April.] 

It  was  objected  that  there  was  no  evidence  of  any  pressure,  nor  of  any: 
Vrrit  having,  in  fact,  been  sued  out  against  him ;  that  the  expressions,  there- 
fore, amounted  to  a  mere  declaration  of  the  bankrupt,  and  that  such  had 
taever  been  received  against  third  persons.  But  we  have  no  doubt  that  tbi$ 
letter  was  property  received.  The  plaintifils  were  in  the  course  of  proving 
n  act  of  bankruptcy  b^  departure  from  the  dwelling-house,  or  otherwise 
absenting  himself,  with  mtent  to  defeat  or  delay  creditors.  The  act  and  the 
Intention  were  both  necessary  to  be  proved ;  and  when  the  act  has  been 

(a)  Bee  Wilmm  r.  Nbmum^  1  Esp.  334. 

(6)  That  a  Hen  is  not  evidence  on  the  plea  of  Not  gailtf ,  see  Wkiti  v.  2M;  IS  A.  4 
S.  lOe.  (40  E.  C.  L.  R.  88.)  j 
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5>roved  by  extrinsic  evidence,  it  has  been  setded  by  cases  so  numerous  and 
amiliar  that  it  is  unnecessary  to  cite  them,  that  the  intent  with  which  the  act 
"was  done  may  be  proved  by  the  simultaneous  declarations  of  the  bankrupt. 
The  principle  of  admission  is,  that  the  declarations  arc  pars  rei  gesiXj  and 
therefore  it  has  been  contended  that  they  must  be  contemporaneous  with  it ; 
*61 1      ^^^  ^^  ^^  *been  decided  not  to  be  necessary,  and  on  good  grounds ; 
^     foe  the  nature  and  strength  of  the  connection  with  the  act  are  the 
material  things  to  be  looked  to ;  and  although  concurrence  of  time  cannot 
but  be  always  material  evidence  to  show  the  connection,  yet  it  is  by  no  means 
, essential.     What,  therefore,  the  bankrupt  said  immediately  on  his  return 
home,  as  to  the  place  where  he  had  been  and  his  motive  in  going,  was  held 
admissible  in  Bateman  v.  Bailey j  5  T.  R.  512 ;  and  in  Rialey  v.  GydSj 
9  Bing.  349,  (23  £.  C.  L.  R.  304,)  to  which  we  were  referred  by  the  coun- 
sel for  the  defendants  as  a  leading  authority,  the  act  to  which  the  declaration 
-referred,  and  which  was  not  a  continuing  act,  but  merely  the  giving  a  secu- 
:riry,  was  done  on  the  25Lh  October,  and  the  declaration  itself,  which  was 
•held  admissible,  was  made  on  the  20th  November.    There  the  court  seem  to 
•have  adopted  the  rule  which  Parke,  J.,  had  laid  down  in  Rawson  v.  Haighj 
2  Bing.  104,  (9  E.  C.  L.  R.  335,)  "  that  it  i^  impossible  to  tie  down  to  time 
the  rule  as  to  the  declarations ;"  that,  if  there  be  connecting  circumstances, 
-a  declaration  may,  even  at  a  month's  interval,  form  part  of  the  whole  res 
gesta.     In  the  case  of  Riuley  v.  Gyle  the  court  thought  that  the  conversar 
•tion  of  November  20th  was,  under  the  circumstances,  no  more  than  a  re- 
sumption of  a  conversation  broken  off  on  the  25th  October,  which  immedi- 
ately preceded  the  giving  the  security  in  question. 

In  the  present  case,  however,  there  is  no  necessity  to  rely  on  these  cases, 
because  the  absen  in{;  himself  from  home  by  the  bankrupt  was  a  continuing 
act,  and  the  letter  was  written  during  its  continuance.  If  his  declaration, 
*(\'2\  ra^'l^  immediately  on  his  return,  would  have  *been  admissible,  that 
-I  which  he  writes  during  his  absence  cannot,  on  any  reasonable  princir 
•pie,  be  rejeced. 

But  it  was  said  that  this  was  objectionable  on  another  ground ;  the 
•wan*  of  proof  aliunde  that,  in  fact,  any  writs  had  been  issued  against  the 
bankrupt,  or  any  pressure  been  used  against  him.  And  if,  indeed,  it  be 
essential  to  the  validity  of  the  act  of  bankrup^c-.y  that  there  should  have 
been  ei'her  the  one  or  the  o^her,  this  ohj'»ction  must  prevail;  because 
the  bankrupt's  declarations  cannot  be  evidence  of  these  facts,  and  none 
o'her  was  oflr»red.  The  same  obj  »ction  was  made  in  Kewman  v.  Slretch, 
M.  &  M.  33S,  (22  E.  C.  L.  R.  330,)  and  overruled  by  Parkr,  J.,  who 
said  th^it  his  impression  was  that  it  was  unnecessary  to  p^ve  any  evidence 
•beyond  the  transaction  i*self,  either  thnt  there  were  creditors,  or  tha*  credi'ors 
had  been  delayed.  Tha%  indeed,  was  only  a  decision  at  nisi  prius,  a»i<l  the 
co'irse  the  cause  took  ma  le  it  impossible  to  review  it.  B'lt  we  think  f'^x 
p'trte  Bimf^l,  15  Ves.  jun.  449,  and  Rohsm  v.  Rnlh,  9  Bins:.  648,  (23  H 
C.  L.  R.  409,)  fully  support  the  rulin*;  of  the  learned  'y\A^^\  In  the  former 
case  ♦he  debtor  quitted  his  home  to  avoid  two  men,  bailiffs,  whom  he  sip* 

£osed  to  have  a  wri^  wi*h  them  to  arrest  him  :  but  in  fact  they  ha  1  none. 
lOrl  Ei.DON  said,  "  The  circumstance  tha^  Plowman  and  Har  I»»y  harl  no 
writ  with  them  is,  with  reference  to  ^his  poin%  that  is,  *he  commission  of  an 
act  of  baokrup^cy,)  immaterial.  If,  knowi^s:  ♦hat  the  oflficer  has  the  writ, 
the  debtor  departs,  even  under  a  chimerical  belief  that  he  hts  if  wif  Hm^ 
-but  wi*h  the  intention  of  d'*lay,  the  act  of  bankruptcy  is  compl»**^e."  In  this 
ease,  it  is  true,  there  was  a  writ  out  against  the  debtor ;  an  I  Lord  £li>os 
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mentions  that  circumstance,  not,  vre  think,  as  ^necessary  to  complete  r^g^ 
the  act.  A  belief  that  the  officer  had  the  writ,  that  is,  in  substance,  that  ^ 
there  was  a  creditor  to  be  delayed  by  flight,  is  essential  in  order  to  make  oat 
the  intent  to  delay ;  but  all  that  the  statute  requires  is  the  act  of  departure, 
or  absenting,  with  that  intent:  actual  delay  of  any  creditor  is  immaterial ; 
Robertson  v.  liddeUj  9  East,  487  ;  as  to  which  Lord  Ellenborough  said, 
in  Ckenoweth  v.  Hay^  1  M.  &  S.  676,  679,  that  it  had  decided  that  the 
intent,  and  not  the  actual  delay,  was  what  the  statute  meant ;  and  the  mo- 
inent  the  court  have  determined  that,  it  becomes  immaterial  whether  theze 
was  a  possibilUyj  or  noty  of  delay.  In  Robson  v.  RoUsj  9  Bing.  648,  (23  £. 
C.  L.  R.  409,)  the  debtor  believed  there  was  a  writ  out  against  his  person, 
and  abstained  from  going  out  of  London,  as  he  thought,  into  Middlesex,  to 
avoid  being  arrested ;  but  there  was  no  such  writ  issued ;  the  creditor  having 
proceeded  only  by  fieri  facias. 

We  think,  therefore,  that,  to  constitute  the  act  of  bankruptcy,  neither 
writ  nor  pressure  were  in  fact  necessary :  of  course  the  want  of  proof  of  them 
can  be  no  objection.  And  this  does  not,  as  was  alleged,  reduce  the  evi- 
dence merely  to  a  declaration  of  the  bankrupt,  unaccompanied  by  any  sub- 
stantive act.  The  substantive  act  proved  aliunde  is  the  departure  from 
iiome :  that  is  equivocal :  the  declaration  made  during  the  continuance  of 
that  act  shows  the  intention  with  which  it  was  done.  This  objection,  there- 
fore, falls  to  the  ground. 

Next  it  was  contended  for  the  defendants,  that,  even  if  a  valid  bank- 
ruptcy were  established,  the  property  in  the  articles  sought  to  be  recovered 
had  passed  to  them  by  virtue  of  the  clauses  before  cited ;  and  a  great  deal 
*of  argument  was  urged,  and  many  cases  cited  on  both  sides,  for  and  T»aA 
against  the  validity  in  law  of  the  agreement  contained  in  them.  But  *- 
upon  these  we  do  not  think  it  necessary  to  express  any  opinion ;  because 
we  think,  the  bankruptcy  having  occurred  on  the  17th,  before  the  bankrupts 
had  committed  any  de^ult  within  the  meaning  of  those  clauses,  before, 
therefore,  the  defendants  could  act  upon  them  and  take  possession,  the 
operation  of  them  was  intercepted,  even  if  they  were  legally  valid  in  their 
first  formation.  The  twenty-third  clause  (a)  affects  the  construction  of  those 
that  follow :  "  if  the  contractors  should  become  insolvents,  or  be  declared 
bankrupts,  or  be  prevented  from,  or  delayed  in,  proceeding,"  &c.,  it  shall 
be  lawful  for  the  company,  if  they  shall  think  fit,  to  gjive  a  notice,  requiring 
them  to  proceed  ;  and  V^/f>r  seven  days  /j/^er,  they  shall  make  default  in  pro^ 
cee'iingy  then  the  company  may  employ  other  workmen,  and  proceed  them- 
selves. The  riffht  to  use  the  materials  and  tools,  and  the  vesting;  of  the  pro- 
perty in  the  defendants,  are  both  dependent  on  an  election  to  be  made  by 
them  after  the  default  made  by  the  contractors;  and  that  default  is  the 
neglecting;  to  proceed  for  seven  days  af*er  the  notice  jriven.  On  the  sixth 
day  no  default  had  been  made ;  the  defen<lants  on  that  day  could  make  no 
election ;  could  not  enter;  the  property  could  not  vest  in  them :  but  on  that 
day,  by  relaKon,  the  title  of  the  assicjnees  was  complete.  This  case,  there- 
fore, falls  within  that  of  Tripp  v.  Jirmitage^  4  M.  &  W.  687,  with  which  wc 
agree. 

And  it  is  probable  that  the  clauses  have  been  framed  in  this  way,  rather 
than  in  a  more  simple  form,  by*which  the  property  shoulrl  have  been      r^/^K 
made  to  pass  to  the  company  n*  once  in  r?^se  of  insolvency  or  hanic-      *- 
rup*cy,  to  avoirl  the  questions  w>iich  woul'l  have  f»risoii  on  iN  validity  wi*h 
respect  to  the  insolvent  and  bankrupt  ac*^s.     B'lt  this  care  has,  under  the 

(a)  Th€  first  of  ihe  clauses  ci4ed  above. 
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ckcuotfCances,  let  in  the  difiiculty  on  which  ibis  case  will  be  now  decided. 
Here  was  a  delay  in  proceedbg;  notice  was  given  accordingly ;  and,  before 
the  term  limited  bad  expired,  and  the  forfeiture,  if  we  may  so  call  it,  had 
accrued,  the  goods  had  ceased  to  be  the  bankrupts'  by  the  tide  of  the 
assignees  having  intervened :  the  subject-matter  of  forfeiture  was  therefore 
removed. 

Our  judgment,  then,  will  be  for  the  plaintiflT,  and  the  rule  will  be  dis- 
diareed,  subject  to  an  allowance  for  such  articles,  if  any,  as  the  defendants 
purchased,  and  brought  to  the  work,  after  the  bankruptcy.(a) 

Rule  discharged,  and  the  amount  of  damages  referred  by  consent 

S. 

(a)  The  contract  provided  that  materials,  brought  on  the  works  for  the  purpose  of  per> 
nanent  use  in  them,  should  vest  in  the  defendants /rom  the  timt  of  their  being  brought.  This 
is  not  an  uocommon  provision  in  building  contracts,  without  reference  to  the  insoNenpy 
or  default  of  the  contractor.  But  the  distinction,  though  noticed  in  the  argument,  was 
not  adverted  to  by  the  court,  apparently  because  the  vesting  of  the  property  under  this 
clause  was  considered  to  be  also  dependent  on  the  default  and  election  under  the  28d 
clause. 


♦66]  •The  QUEEN  r.  JAMES  BOLTON. 

When  a  conviction  or  order  of  justices  is  returned  to  this  court,  and  the  proceedings  ai^ 
regular  in  form  and  in  practice,  and  the  case  one  over  which  the  justices  had  jurisdic* 
tion,  the  court  will  not  hear  affidavits  impeaching  their  decision  on  the  facts,  nor,  if 
they  return  the  evidence,  will  it  review  their  judgment  thereupon. 

The  test  of  jurisdiction  under  this  rule  is.  whether  or  not  the  justices  had  power  to  enter 
upon  the  inquiry,  not  whether  their  conclusions,  in  the  course  of  it,  were  true  or  false* 

It  may  be  shown  by  affidavit  that  they  had  no  authority  to  commence  an  inquiry,  inas- 
tauch  as  the  question  bmught  before  them  was  not  one  to  which  their  juris«liction  ex- 
tended ;  and  this,  although,  by  misstatement,  they  have  made  the  proceedings,  on  the 
face  of  them,  regular. 

Where  an  order  of  justices  for  delivering  up  a  house  to  parish  officers  under  stat.  59  G. 
3,  c.  13,  ss.  24, 26,  was  correct  in  form,  and  made  on  a  proper  inf«irmation,  summons, 
and  hearing,  the  court  (on  certiorari)  refused  to  inquire  into  the  reasonableness  of 
their  judgment,  either  on  affidavit,  or  on  the  evidence  returned  with  the  proceedinga? 
although  the  act  gives  no  appeal  against  such  order. 

Two  justices  of  the  county  of  Middlesex  made  an  order,  under  stat.  59 
G.  3,  c.  12,  sects.  24.  25,  addressed  to  the  chief  constable  of  the  hundred 
of  Spelthom,  to  tb'^  p<>tty  constable  of  the  hamlet  of  Hampton  Wick,  in  the 
said  hundred  an^l  county,  and  to  each  and  every  of  them.  It  was  as 
follows : 

^^Wheieas,  William  Hitching,  one  of  the  overseers  of  the  hamlet  of 
Hampton  Wick,  in  the  said  county,  did,  on  the  22d  day  of  March,  instant, 
prefer  an  information  and  complaint  upon  oath  before  me,  James  Morgan 
Strachan,  one  of  her  majesty's  justices  of  the  peace  in  and  for  the  said 
county,  against  James  Bolton,  a  poor  person  residing  in  the  said  ban  let  of 
Hampton  Wick,  for  that  he,  the  said  James  Bolton,  having  been  permitted 
to  occupy  a  parish-hotise  belonging  to  the  said  hamlet  of  Hampton  Wick, 
situate  on  the-  right*hand  side  of  the  road  leading  from  Hampton  Wick  to 
the  parish  of  Teddington,  and  being  in  the  sairl  hamlet  of  Hampton  Wick, 
had  neglected  to  quit  the  same  and  deliver  up  the  possession  thereof  to  the 
churchwardens  and  overseers  of  the  poor  of  the  said  hamlet  of  Hampton 
Wick,  within  one  month  after  notice  and  demand  in  writing  for  that  pur- 
jig^l  pose,  signed  by  the  major  part  of  the  said  churchwardens  and  *^over- 
^  seers,  and  delivered  to  him  the  said  James  Bolton  personally :  and, 
whereas,  upon  the  appearance  of  the  said  James  Bolton  this  day  betbre  us 
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in  pursuance  of  a  summons  for  that  purpose,(a)  we,  the  said  justices,  hare 
proceeded  to  hear  and  determine  the  matter  of  the  said  complaint,  and 
do  find  and  adjudge  the  same  to  be  true:  we  do  therefore  charge  and 
command  you  that  you  without  delay  go  to  and  cause  possession  of  At 
premises  in  question  to  be  delirered  to  the  churchwardens  and  overseers  of 
the  poor  of  the  said  hamlet  of  Hampton  Wick,  or  some  or  one  of  them,  pur- 
suant to  and  in  compliance  with  the  directions  of  an  act  passed  in  the  fifty- 
ninth  year  of  the  reign  of  King  George  III.,  entitled,  An  act  to  amend  the 
laws  K)r  the  relief  of  the  poor.  Herein  fail  not.  Given,"  &c.,  "  at  Hamp- 
ton," &c.,  "  the  30th  day  of  March,  b  the  year  of  our  Lord  1838. 

"J.  M.  Strachan,  (L.  SA 

"  John  Kirklamd."  (L.  S.) 

In  Trinity  term,  1839,  a  rule  was  made  absolute  for  a  cerdorari  to  remove 

the  order,  and  all  things  touching  the  same,  into  this  court.     The  inform^ 

tion,  summons,  and  order  were  returned  accordingly,  with  a  statement  of 

.  the  evidence  on  which  the  order  was  made.  This  was,  in  substance,  that 
the  premises  had  for  many  years  been  occupied  by  paupers,  with  the  permis- 
sion of  the  hamlet  officers,  a  small  rent  being  received.  That  Bolton  became 
tenant  in  1822,  in  lieu  of  one  Campbell,  a  pauper,  who  had  so  occupied. 
That  Bolton  had  paid  rent  to  the  hamlet  for  these  premises.     That,  during 

.  his  tenancy,  he  was  imprisoned  for  smuggling ;  ^whereupon,  and  for  r«^ 
two  years  after,  his  family  became  chargealle  to,  and  received  relief  >- 
from,  the  hamlet,  and,  as  part  of  such  relief,  were  allowed  to  occupy  the 
premises  in  question  without  paying  rent :  and  that  Bolton  himself,  on  his 
release,  was,  by  reason  of  his  poverty,  allowed  to  occupy  them  gratuitously 
till  1838,  when  a  warrant  issued  to  dispossess  him,  and  be  gave  up  the  key 
to  the  hamlet  officers,  but  was  afterwards  allowed  to  re-enter  on  the  posses* 

'  sion :   and  that  notice  had  been  given  him  to  quit  and  deliver  up   the 

E remises,  &c.     Whereupon  the  justices  having  heard  the  complaint,  and 
aving  heard  what  was  alleged  by  Bolton  in  answer,  did  find,  &c. 
In  Hilary  term,  1840,  a  rule  nisi  was  obtained  for  quashing  the  onler,  on 
an   affidavit  of  Bolton  stating  that  he  had   not  occupied  the  house  as  a 

Eauper,  but  had  paid  parish  rates  in  respect  of  it,  and  done  repairs ;  that  he 
ad  not  been  chargeable  to  the  parish  during  the  time  of  his  occupation; 
and  that  he  had,  during  that  time,  served  the  office  of  headborough :  it  also 
contained  statements  throwing  doubt  upon  the  title  of  the  parish,  and  tend- 
ing to  discredit  some  of  the  evidence  given  before  the  justices.  Affidavits 
were  filed  in  answer,  pardy  contradicting  these  allegations,  and  partly 
explaining  the  circumstances ;  and  one  of  the  justices  deposed  that,  on  tbie 
hearing  before  them,  no  evidence  was  adduced  on  behalf  of  Bolton,  nor  vna 
any  proof  given  of  his  having  paid  taxes  or  rates  in  the  parish,  or  served 
any  parochial  office  therein.  Affidavits  were  also  put  in  as  to  the  evidence 
actually  given  before  the  justices.     In  Michaelmas  term,  1840,(6) 

•Sir  J.  Cumpbellj  Attorney-General,  and  Wightman  showed  cause.  p»gg 
So  tar  as  the  court  can  take  any  notice  of  the  evidence,  they  will  L 
look  only  at  that  which  was  before  the  justices  on  the  hearing,  not  at  state- 
ments produced  aOerwards.  The  same  strictness  will  be  observed,  in  this 
respect,  as  on  a  motion  to  enter  a  nonsuit,  or  to  set  aside  a  verdict  as  against 
evidence.  Either  the  proceedings  are  a  nullity,  or  the  order  is  good.  On 
the  face  of  the  return,  the  order  is  correct,  the  proceedings  r^dar,  and  die 
case  oiie  in  which  the  magistrates  had  jurisdiction.    The  depositions  are 

(a)  The  summons  bore  date  Marcli  22d. 

(6)  November  llth.    Before  Lord  Denman,  C.  J.,  Williams  and  Coleridge,  Js. 
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out ;  and|  if  there  was  a  scintilla  of  evidence  on  which  the  justices  could 
proceed,  the  conclusion  to  wliich  they,  in  their  discretion,  have  come,  is 
binding.  .  ^'  The  magistrate"  who  hears  an  information  "  is  the  sole  judge 
of  the  weight  of  the  evidence :"  per  Lord  Kenyon  in  Bex  v.  J.  Smiihj  8  T. 
R.  588.  And  in  Bex  v.  Beasonj  6  T.  R.  375,  where  justices  had  dismissed 
.  an  information,  but,  on  return  to  a  certiorari,  stated  evidence  which  appeared 
sufficient  to  convict,  '^  The  court  stated  that  the  evidence  given  was  entirely 
.  and  exclusively  for  the  consideration  of  the  justices  below,  who  were  placed 
in  the  situation  of  a  jury ;  and  as  they  had  acquitted  the  defendant,  this 
court  could  not  substitute  themselves  in  the  place  of  the  justices  acting  as 
jurymen,  and  convict  him.  That  they  could  not  judge  of  the  credit  due 
to  the  witnesses  whom  they  did  not  hear  examined.  That  they  could  oply 
look  to  the  form  of  the  conviction,  and  see  that  the  party,  if  convicted,  had 
been  convicted  by  legal  evidence."  It  is  not  suggested  here  that  the 
justices  have  set  out  the  evidence  imperfecUy  in  their  return  ;  but,  if  that 
*7ni  ^^'^^  *^'  ^^  court  should  have  been  pra)red  to  enforce  a  more  com* 
^  plete  return,  as  it  has  done  in  cases  of  conviction ;  In  re  Bixy  4  DowL 
&  R.  352,  (16  E.  C.  L.  R.  205;)  Bex  v.  Warn/ardj  5  Dowl.  &  R.  489, 
(16  £.  C.  L.  R.  243.) (a)  This  onler  mi^ht  have  been  called  in  question 
by  an  action  of  trespass ;  and  there  it  would  have  been  a  sufficient  defence 
to  put  in  the  order,  and  show  that  the  proceedings  had  been  regularly  con* 
ducted;  Basteny.Carew,  3  B.  &  C.  649,  (10  £.  C.  L.  R.  211  ;)  the 
merits  of  the  decision,  with  reference  to  any  question  of  fact,  could  not  have 
been  entered  upon.  Brittain  v.  Kirmaird^  1  Brod.  &  B.  432,  (5  £.  C.  L.  R. 
137,)  (particularly  the  judgment  of  Richardson,  J.,)  is  decisive  on  this 
point.  The  argument  against  the  conviction  there  was,  that  a  magistrate 
ca^inot,  by  his  finding  of  facts,  give  himself  jurisdiction  :  but  the  law  gives 
him  jurisdiction  in  a  particular  description  of  case ;  of  the  facts  which  bring 
the  case  within  that  description  he  is  necessarily  the  judge.  (They  also  dis* 
cussed  the  evidence ;  but  this  part  of  the  argument  is  immaterial.) 

Erk  and  Petendoiff^  contr  •  To  assert  that,  where  the  case  appears  to 
be  of  a  kind  over  which  the  justices  have  jurisdiction,  any  finding  of  theirs 
on  the  facts  must  be  conclusive,  is  laying  down  too  wide  a  proposiiion, 
especially  where,  as  in  the  present  case,  no  appeal  is  given.  The  proceed- 
ings here  are  not  analogous  to  the  trial  of  an  action  of  trespass :  here  the 
evidence  is  brought  before  the  court  on  the  return  for  the  very  purpose  of 
taking  their  judgment  on  the  jurisdiction.  The  better  opinion  seems  to  be, 
that,  on  the  question  of  jurisdiction  to  make  an  order,  this  court  may  look 
^.  1  into  •the facts,  and  receive  affidavits ;  Bex  y. Great  MarhWj  2  East, 
^  244.(6)  On  the  motion  for  a  certiorari  in  the  present  case,  C  'LE- 
lUDGR,  J.,  in  llie  bail  court,  took  the  fiicts  into  consideration,  and  founded 
his  judgment  upon  them ;  Begina  v.  The  Justices  of  Midt.ksex^  7  Dowl.  P. 
C.  767.  And  upon  the  statement  of  facts,  there  does  not  appear  to  have 
been  even  a  scintilla  of  evidence  in  favour  of  the  order.  (The  further  argu* 
ment  on  this  point  is  omitted.)  Cur,  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  return  by  two  magistrates  to  a  certiorari  for  the  purpose  of 
bringing  into  this  court  proceedings  had  by  them  under  stat.  59  G.  3,  c.  12« 
8.  24.  In  addition  to  these  proceedings,  the  parties  on  each  side  brou'irht 
before  us  affidavits  disclosing,  on  the  part  of  the  magistrates,  the  evidence 
00  which  they  acted ;  on  the  part  of  the  defendant,  as  well  the  evidence  on 

('0  See  Bex  v.  WiUnn,  1  A  &  E.  627,  (28  E.  C.  L.  R.  169.) 
(6)  See  the  cases  ooUected  in  Htgi$ui  v.  Tfu  Juttieu  of  Che$hin,  8  A.  &  E  39A    - 
TOL.  xu.  56 
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wUeh  lie  relied  before  them  as  other  evidence  affecting  the  merits,  ndt 
adduced  before  them.  Two  points  were  made  in  support  of  the  order ;  die 
first,  that,  the  proceedings  ail  being  regular  on  the  face  of  them,  and  dis- 
closing a  case  within  the  jarisdicdon  of  the  magistrates,  this  couK  could  not 
look  at  affidavits  for  the  purpose  of  impeaching  their  decision ;  the  second, 
that,  even  if  those  affidavits  were  looked  at,  the  case  would  be  found  to  be 
one  of  conflicting  evidence,  in  which  there  was  much  to  suppoit  the  con- 
clusion to  which  the  magistrates  had  come ;  and  that  this  court  would  not 
disturb  that  '^conclusion,  even  if  it  mij^ht  have  been  disposed  to  have  ^^^ 
decided  differendy,  had  the  matter  originally  come  before  it.  *■    ^ 

The  first  of  these  is  .a  point  of  mucn  importance,  because  of  veiy  general 
applicauon ;  but  the  principle  upon  which  it  turns  is  very  simple :  the  diffi- 
culty is  always  found  in  applying  it.  The  case  to  be  supposed  is  one  like 
the  present,  m  which  the  legislature  has  trusted  the  original,  it  may  be  (as 
here)  the  final,  jurisdiction  on  the  merits  to  the  magistrates  belo.w ;  in  which 
this  court  has  no  jurisdiction  as  to  the  merits,  either  originally  or  on  appeaL 
All  that  we  can  then  do,  when  their  decision  is  complained  of,  is  to  see 
that  the  case  was  one  within  their  jurisdiction,  and  that  their  proceedings  <m 
the  face  of  them  are  regular  and  acconling  to  law.  Even  if  their  decision 
should  upon  the  merits  be  unwise  or  unjust,  on  these  grounds  we  cannot 
reverse  it.  So  far,  we  believe,  was  not  disputed ;  but,  as  the  inquiry  is 
open,  ex  concessis,  to  see  whether  the  case  was  within  the  jurisdiction  of  the 
magistrates,  it  is  contended  that  affidavits  are  receivable  for  the  purpose  of 
showing  that  they  acted  without  jurisdiction ;  and  this  is,  no  doubt,  true, 
taken  literally :  the  magistrates  cannot,  as  it  is  often  said,  give  themselves 
jurisdiction  merely  by  their  own  affirmation  of  it.  But  it  is  obvious  that 
diis  may  have  two  senses :  in  the  one  it  is  true :  in  the  other,  on  sound 
principle  and  on  the  best  considered  authority,  it  will  be  found  untrue. 
Where  the  charge  laid  before  the  magistrates,  as  stated  in  the  infonnation, 
does  not  amount  in  law  to  the  offi*nee  over  which  the  statute  gives  him 
jurisdiction,  his  finding  the  party  guilty  by  his  conviction  in  the  very  terras 
of  the  statute  would  not  avail  to  give  him  jurisdiction ;  the  conviction 
*would  be  bad  on  the  face  of  the  proceedings,  all  being  returned  r«m 
before  us.  Or  if,  the  charge  being  really  insufficient,  he  had  mis-  ■- 
stated  it  in  drawing  up  the  proceedings,  so  that  they  would  appear  to  be 
regular,  it  would  be  clearly  competent  to  the  defendant  to  show  to  us  by 
affidavits  what  the  real  charge  was,  and,  that  appearing  to  have  been  in- 
sufficient, we  should  quash  the  conviction.  In  both  these  cases  a  charge 
has  been  presented  to  the  magistrate  over  which  he  had  no  jurisdiction ;  he 
had  no  right  to  entertain  the  question,  or  commence  an  inquiry  into  the 
merits ;  and  his  proceeding  to  a  conclusion  will  not  give  him  jurisdiction. 
But,  as  in  this  latter  case  we  cannot  get  at  the  want  of  jurisdiction  but  by 
affidavits,  of  necessity  we  must  receive  them.  It  will  be  observed,  however, 
that  here  we  receive  them,  not  to  show  that  the  "magistrate  has  come  to  a 
wrong  conclusion,  but  that  he  never  ougjht  to  have  begun  the  inquiry,  ki 
this  sense,  therefore,  and  for  this  purpose,  it  is  true  that  affidavits  are 
receivable. 

But,  where  a  charge  has  been  well  laid  before  a  magistrate,  on  its  Jace 
brint'ing  itseli' within  lis  jurisdiction,  he  is  bound  to  commence  the  inquiiy: 
in  so  doing  he  undoubtedly  acts  within  his  jurisdiction :  but  in  the  course 
of  the  inquiry,  evidence  bein^  offered  for  and  against  the  char^,  the  proper, 
or,  it  may  be,  the  irresistible  conclusion  to  be  drawn  may  be  that  the  offence 
hsis  not  been  committed,  and  so  that  the  case  in  one  sense  was  not  within 
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Ifae  jurisdiction.  Now,  to  receive  affidavits  for  the  puipose  of  showing  fliis 
is  clearly  in  effect  to  show  that  the  magistrate's  decision  was  wrong  if  he 
affirms  die  charge,  and  not  to  show  that  he  acted  without  jurisdiction :  for 
they  would  admit  that,  in  every  stage  of  the  inquiry  up  to  the  conclusion, 
.4^241  he  could  not  *but  have  proceeded,  and  that  if  he  had  come  to  a 
^  different  conclusion  his  Judgment  of  acquittal  would  have  been  a 
binding  judgment,  and  barred  anodier  proceedme  for  the  same  offence. 
Upon  principle,  therefore,  affidavits  cannot  be  received  under  such  circum- 
stances. The  question  of  jurisdiction  does  not  depend  on  the  truth  or  false* 
hood  of  the  charge,  but  upon  its  nature:  it  is  determinable  on  the 
commencement,  not  at  the  conclusion,  of  the  inquirv :  and  affidavits,  to  be 
receivable,  must  be  directed  to  what  appears  at  the  former  stage,  and  not  to 
the  facts  disclosed  in  the  progress  of  the  inquiry. 

We  will  cite  only  two  authorities  iii  support  of  this  reasoning.  The 
former,  that  of  BrUtain  v.  Kimudrdj  1  B.  &  B.  432,  (5  E.  C.  L.  R.  137,^ 
and  the  admirable  judgment  of  Richardson,  J.,  at  p.  442,  are  too  well 
known  to  make  it  necessary  to  state  them  at  length.  There,  in  the  case  of 
a  conviction  under  the  Bum-boat  Act,  it  was  asked,  shall  the  ma^strate, 
by  calling  a  seventy-four  gun  ship  a  boat,  give  himself  jurisdiction  and 
preclude  inquiry?  The  learned  judge  gave  the  answer:  "whether  the 
vessel  were  a  boat  or  no,  was  a  fact  on  which  the  magistrate  was  to  decide ; 
and  the  fallacy  lies  in  assuming,  that  the  facty  which  the  magistrate  has  to 
decide,  is  that  which  constitutes  his  jurisdiction."  And  it  is  obvious  that, 
if  it  were,  whenever  an  action  were  brought  against  a  magistrate  for  issuing 
bis  warrant  upon  his  conviction,  in  order  to  show  his  jurisdiction,  without 
which  he  would  have  no  defence,  he  would  be  bound  to  prove  the  facts  on 
which  his  conviction  proceeded.  The  second  case  is  a  recent  decision  in 
the  Common  Pleas,  of  Cave  v.  Mountainy  1  Man.  &  G.  257,  (39  £.  C.  L. 
,.^1  R.  432,)  which  we  cite  only  for  the  rule,  which  seems  to  us  very 
^  *clearly  and  satisfactorily  laid  down  by  the  lord  chief  justice. 
^^  There  can  be  no  doubt  but  that  if  a  magistrate  commit  a  party  charged 
h'lfore  hitn^  in  a  case  where  he  has  no  jurisdiction^  he  is  liable  to  an  action  of 
trespass.  But  if  the  charge  be  of  an  offence  over  which,  if  the  offence 
charged  be  true  in  fact  ^  the  magistrate  has  jurisdiction,  the  magistrate's  juris  iu> 
tion  cannot  be  male  to  depmd  upon  the  truth  orf'dsehood  of  the  facts  ^  or  upon 
the  evi  ience  being  sufficient  or  insufficient  to  establish  the  corpus  delicti  brought 
un  ler  inoestigatum."*^  These  cases  were  both  of  them  actions  of  trespass 
ai^inst  the  magistrate  convicting;  but  they  are  authorities  not  on  that 
account  the  less  in  point  on  the  present  occasion. 

We  conclude,  therefore,  that  the  inquiry  before  us  must  be  limited  to 
thi^,  whether  the  magistrates  had  jurisdiction  to  inquire  and  determine,  sup- 
posing^ the  facts  alleged  in  the  information  to  be  true :  for  it  has  not  been 
contended  that  there  was  any  irregularity  on  the  face  of  their  proceedinsps. 
Now,  the  information,  and  the  recital  of  it  in  the  magistrates'  return,  both 
s^ate  that  the  defendant,  having  been  permitted  to  occupy  a  parish-hoose 
belonging  to  the  hamlet,  had  neglected  to  quit  the  same,  or  deliver  up  pos- 
session thereof  to  the  churchwardens,  &(%,  within  one  month  after  notice 
and  demand  in  wriing,  signed  by,  &c.,  that  he  had  been*  served  with  a 
summons  to  appear,  and,  more  than  seven  days  af^er,  had  appeared,  to 
answer  the  complaint.  These  are  all  the  circumstances  required  by  the 
statute  to  found  the  jurisdiction :  upon  these  it  was  the  duty  of  the  magis- 
trate to  proceed  to  inquire :  and  no  affidavit  disputes  the  trudi  of  the  return 
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'flxat  such  an  information  was  laid  before  the  magistrates,  *and  such  r^^^ 
.summons  issued  and  sensed,  and  that  such  appearance  took  place.  ^ 
The  return  then  goes  on  to  state  the  substance  of  the  evidence  adduced  in 
support  of  the  complaint,  that  the  defendant  was  heard  in  answer,  and  that 
the  magistrates  found  the  complaint  proved.  No  affidavit  denies  that  such 
evidence  was  offered,  that  the  defendant  was  heard  in  his  defence,  or  that 
such  Judgment  was  pronounced. 

Beyond  this  we  cannot  go.  The  affidavits,  being  before  us,  were  used 
on  the  argument ;  and  much  was  said  of  the  unreasonableness  of  the  conclu* 
sion  drawn  by  the  magistrates,  and  of  the  hardship  on  the  defendant  if  we 
would  not  review  it,  there  being  no  appeal  to  the  sessions.  We  forbear  to 
express  any  opinion  on  that  which  is  not  before  us,  the  propriety  of  the  con- 
clusion drawn  from  the  evidence  by  the  ma^strates :  they  and  they  alone 
were  the  competent  authority  to  draw  it ;  and  we  must  not  constitute  our> 
selves  into  a  court  of  appeal  where  the  statute  does  not  make  us  such) 
because  it  has  constituted  no  other. 

It  is  of  much  more  importance  to  hold  the  rule  of  law  straight  than,  from 
a  feeling  of  the  supposed  hardship  of  any  particular  decision,  to  interpose 
relief  at  the  expense  of  introducing  a  precedent  full  of  inconvenience  and 
uncertainty  in  the  decision  of  future  cases.  We  may  add,  however,  that, 
even  if  the  decision  were  incorrect,  which  we  do  not  affirm,  the  hardship  on 
the  defendant  is  much  exaggerated :  for  it  was  not  disputed  but  that  the 
house  was  a  parish-house,  and  that  he  was  liable  to  be  turned  out  by  an 
action  of  ejectment.  The  rule  therefore  will  be  discharge],  and,  being 
against  magistrates,  with  costs.  Rule  discharged. 
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Debt,  in  the  common  form,  for  work  and  labour.  Particular  of  demand  for  contracK 
work  and  extra  work.  Plea,  that  pininiiflT  and  defendant,  by  consent,  pave  up  a  con* 
tract  originally  made  between  them  for  work,  plaintiflT agreeing  to  accept  certain  work, 
which  had  been  done  under  that  contract,  at  a  reduced  price;  that,  by  virtue  of  such 
agreement,  defendant  became  indebted  to  plaintiflf  in  the  amount  mentioned  in  the 
declaration,  and  that  defendant,  in  purfuuNte  of  »hat  attreernetii,  paid  plaintiff,  and  he 
accepted,  the  said  amount.    Replication,  traversin«;  the  payment  and  acceptance. 

Stiff,  that  on  these  pleadin;^,  the  plaintiff  could  not  give  evidence  of  any  demand  not  a 
subject  of  the  second  agreement;  and  that,  to  enable  himself  to  recover  for  extrm 
work,  he  should  have  new  assigned. 

And  that  the  particular  of  demand,  even  if  it  had  been  confined  to  extra  work,  could  not 
aid  the  pleading. 

Dkbt  for  73/.  for  work,  labour,  and  materials,  and  73/.  on  an  accotint 

.  Stated. 

Pleas.  1.  Except  as  to  23/.,  parrel,  &c.,  (which  was  paid  into  cotr,) 
nunquam  indebitatus.  Issue  thereon.  2.  Except  as  before,  that  the  work, 
labour,  and  materials  in  the  first  count  mentioned  (except  as  to  the  21/.) 
were  done  and  provided  by  plaintiff,  by  reason  and  as  in  pursuance  of  a 

.  contract  between  plaintiff  and  defendant,  whereby  plaintiff  agjreed  to  lay  Mnd  " 
construct  for  defendant  the  permanent  way  at  a  certain  place,  viz.,  &x:.,  of' a 
certain  railway,  viz.,  the  Croydon  railway,  in  manner  then  aj^rced  upon 
between  plaintiff  and  defendant,  at  a  certain  price,  viz.,  of  6s.  6  '.  per  y^'"*!, 
&c.  And  that,  ;ifter  the  said  contract  had  been  so  made,  and  before  he 
i!ommencement  of  this  suit,  viz.,  on,  &c.,  plai  tiff  claimed  to  have  laid  and 
constructed  the  said  permanent  way  as  in  pursuance  of  and  accordins:  to  tlie 
said  contract;   and  thereupon  afterwards,  viz.,  &c.,  a  controversy  amae 
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between  plaintiffand  defendant  toaching  the  said  supposed  execution  of  the 
said  contract,  defendant  alle^g  that  the  said  permanent  way  had  not  been 
nor  was  laid  and  constructed  in  the  manner  in  which  it  ought  to  have  been 
according  to  the  said  contract^  but  in  an  inferior,  &c.,  and  plaintiff  alleging 
^g1  the  contrary ;  and  thereupon,  afterwards  and  before  the  ^commence* 
^  ment  of  this  suit,  viz.,  on,  &c.,  for  putting  an  end  to  the  said  con- 
troversy, it  was  agreed  between  plaintiff  and  defendant,  that  defendant 
should  take  to  and  accept  the  laying  and  construction  by  plaintiff  of  the  said 
permanent  way,  as  then  laid  or  constructed,  at  a  certain  price  lower  than 
the  contract  price  aforesaid,  viz.,  the  price  of  bs.  a  yard  of  the  said  per- 
manent  way  so  laid,  &c.,  by  plaintiff,  in  satisfaction  and  discharge  of  the  said 
contract,  and  should  become  debtor  to  plaintiff  at  the  rate  or  price  last  afore* 
said ;  and  that  payment  by  defendant  to  plaintiff  at  that  rate  or  price  should 
be  taken  as,  and  for,  and  in  full  satisfaction,  &c.,  of  all  claims,  &c.,  of 
plaintiff  on  defendant  for  work,  labour,  and  materisds  done  or  provided  by 
plaintiff,  as  in  pursuance  of,  or  by  reason  of  the  said  contract,  &c.  Aver- 
ment that,  by  virtue  of  and  under  the  last-mentioned  agreement,  defend- 
ant before  the  commencement  of  this  suit,  viz.,  on,  &c.^  became  and 
was  indebted  to  plaintiff  in  the  said  sum  of  money  in  the  first  count  men^ 
tioned,  (except  the  said  sum  of  23/.,  parcel,  &c.,)  to  be  paid  by  defendant 
to  plaintiff  on  request,  for  wprk,  labour,  and  materials  as  in  the  said  first 
count  in  that  behalf  mentioned.  And  that  afterwards  and  before  the  com- 
mencement of  this  suit,  viz.,  on,  &c.,  defendant,  in  pursuance  of  the  agree- 
ment in  this  plea  last  aforesaid,  paid  to  plaintiff,  and  plaintiff  then  accepted 
and  received  from  defendant,  divers  sums,  &c.,  amounting  to  the  said  sum 
in  the  first  count  mentioned,  (except  the  said  sum  of  23^,  parcel,  &c.,)  in 
full  satisfaction  and  discharge  of  the  said  sum  in  that  count  mentioned, 
(except,  &c.,  parcel,  &c.)    Verification. 

3.  As  to  the  23/.,  payment  into  court,  which  plaintiff  accepted. 
:^Q1  'Replication  to  plea  2.  That  defendant  did  not  pay  to  plaintiff, 
•■  nor  diu  plaintiff  accept  or  receive  from  defendant,  the  said  supposed 
sums  of  money  in  the  said  second  plea  in  that  behalf  mentioned,  amounting 
to  the  money  in  the  first  count  mentioned,  except  the  said  sum  of  23/.,  or 
any  part  thereof,  in  full  satisfaction  and  discharp^e  of  the  said  money  in  the 
first  count  mentioned,  except  the  said  sum  of  23/.     Issue  thereon* 

The  plaintiff  delivered  particulars  of  demand,  containing  two  sets  of  items, 
the  one  set  for  "  Contract  work"  in  laying  the  way  at  bs.  per  yard,  and  for 
ballasting,  and  drains;  the  other  set  for  "Extra  work,"  at  3*.  6d.  per  day; 
the  whole  amounting  to  276/.  The  particulars  gave  credit  for  "  Cash  on 
account,"  leaving  an  alleged  balance  of  72/.  in  plaintiff's  favour. 

On  the  trial,  before  Lord  De:>'MAN,  C.  J.,  at  the  sittings  in  London  afler 
Hilary  term,  1839,  it  appeared  that  payments  had  been  made  and  accepted 
in  respect  of  work,  &c.,  which  formed  tlie  subject  of  the  latter  agreement 
mentioned  in  plea  2,  and  that,  after  these  were  balanced,  72/.  was  stiu 
.claimed  by  the  plaintiff,  of  which  sum  the  23/.  paid  into  court  under  the 
^ird  plea  was  part.  The  plaintiff's  counsel  proposed  to  give  evidence  or 
jextra  work :  the  defendant's  counsel  objected ;  but  the  evidence  was  re- 
ceived ;  and  the  plaintiff  had  a  venJict  for  49/.,  leave  being  given  to  move 
4d  enter  a  verdict  for  the  defendant  on  the  second  issue.  In  Easter  termi^ 
1839, 

Sir  jP.  Pollock  moved  accordingly,  on  the  ground  that  no  demand  for 
work  could  be  gone  into  at  the  trial,  the  second  plea  having  stat<^ 

2P 
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tnd  answered  a  claim  by  contract  only,  and  flie  plaintiff  having  taken  issae 
*on  the  discharge  of  that  claim.     In  Michaelmas  term,  I840,(a)  r«QQ 

E,  James  showed  cause.  The  plea  was  no  answer  as  to  the  72/.,  '- 
(hough  true  as  to  the  residue.  The  defendant  was  informed  by  the  partis 
culars  of  demand  that  more  than  the  contract  work  was  in  question.  The 
statement  in  his  second  plea,  as  to  a  substituted  contract,  is  wholly  imma* 
terial ;  the  defence,  in  substance,  is  the  ordinary  one  of  payment  and  ac- 
ceptance in  satisfaction.  The  averments  as  to  a  new  contract,  being 
immaterial,  are  not  admitted  by  the  replication  ;  Bennian  v.  Davisouj  3  M. 
&  W.  179 ;  and,  if  they  were,  the  admission  that  the  debt  in  question  ac« 
crued  under  that  contract  would  amount  merely  to  a  waiver  of  proof  as  to 
(he  manner  in  which  it  accrued,  but  would  not  afford  ground  for  assuming, 
without  proof,  that  the  payments  were  made  exclusively  in  respect  of  the 
^reement  stated  in  the  introductory  part  of  the  plea ;  nenrtUm  v.  Davison; 
Edmunds  v.  Groves^  2  M.  &  W.  642.  The  plaintiff,  in  a  case  like  this,  ia 
not  called  upon  to  new  assign :  Freeman  v.  Crafts^  4  M.  &  W.  4 ;  Jamet 
T.  lAngham,  5  New  Ca.  553,  (35  E.  C.  L.  R.  225,)  {b) 

Sir  R  Pollock  and  G.  S,  Wilson^  contrii.  It  is  true  that,  where  the  declare* 
tion  and  plea  of  payment  are  both  general,  the  defendant  is  bound  to  apply 
fais  evidence  to  that  claim  which  the  plaintiff  actually  relies  upon  at  the  trial. 
But  here  that  consequence  which  has  *  arisen  in  other  cases  from  the  |-«a« 
generality  of  the  declaration  is  miarded  against  by  the  plea ;  for  the  '- 
defendant,  after  stating  the  original  and  the  substituted  contract,  expressly 
says  that  the  defendant,  *^in  pursuance  of'  the  agreement  in  this  plea  laH 
a/oresaidj  paid"  to  plaintiff,  and  plaintiff  accepted  and  received  from  de- 
fendant, divers  sums,  amounting  to  the  sum  in  the  first  count  mentioned, 
except  23/.,  &c.  And  the  plaintiff,  by  simply  traversing  the  payment  and 
acceptance,  assents  to  the  limitation  wnich  the  plea  puts  upon  his  demand. 
This  distinguishes  the  present  case  from  Freeman  v.  Crafts  and  James  v. 
Ungham.  The  plaintiff,  by  his  replication,  admits  that  the  defendant  has 
taken  his  claim  in  the  right  sense.  If  he  meant  to  insist  on  a  demand  not 
within  the  agreement  lastly  mentioned  in  his  second  plea,  he  ought  to  have 
teew  assigned. 

Cur,  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  application  to  enter  a  verdict  for  the  defendant,  Tlie  decla- 
ration was  for  work  and  labour.  The  second  plea,  upon  which  the  poin. 
turns,  was  pleaded  to  the  whole  demand  in  the  first  county  (except  as  to  231., 
on  which  nothing  turns,)  and  stated  that  the  work  and  labour  there  men* 
tioned,  except,  &c.,  were  provided  in  pursuance  of  an  express  contract^ 
whereby  plaintiff  had  agreed  to  lay  a  permanent  way  for  defendant  at  a  cer- 
tain price  per  yard  ;  that  plaintiff  claimed  to  have  performed  his  contract; 
DA  which  a  ^controversy  had  arisen,  the  defendant  contending  that  [•o^ 
the  work  was  not  properly  done ;  that  a  second  agreement  was  then  '• 
entered  into,  by  which  plaintiff  was  to  accept  a  lower  price  in  full  satisfiib^ 
tion  ;  and  so  defendant  became  indebted  in  the  sum  mentioned  in  the  finA 
count,  except  as  aforesaid  ;  concluding  with  averments  of  payment  and  ao> 
eep^ance  of  that  sum  in  pursuance  of  the  said  agreement. 

The  replication  traversed  the  payment  and  acceptance  of  the  money  in  the 

(a)  November  19th.  Before  Lord  DenoBtiit  C  J.,  Littledale,  Williams,  and  Col^ 
iMire,  J«. 

(  >  dftf*  Ffrgvnon  v.  Mntum,  9  A.  &  E.  S46»  (36  E.  C.  L.  R.  131 ;)  JUton  r.  MUh,  9  A.  4 
E.  348»  (36  E.  C.  L.  &  133.) 
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second  plea  mentioned  in  discharge  of  the  said  money  m  the  said  fint  coont 
mentioned.  The  particulars  of  demand  stated  die  action  to  be  brou^t  to 
lecover  a  certain  sum  for  the  laying  a  permanent  way,  and  another  sum  for 
extra  work.  Upon  the  trial  the  defendant  proved  payment  of  every-  thing 
due  under  the  second  agreement,  and  acceptance  of  that  sum  on  that  w> 
count ;  but  the  plaintiff  contended  that  the  action  was  brought  to  recover 
for  the  extra  work ;  and,  that  demand  having  been  proved  to  the  amount  of 
49/.  without  any  answer,  a  verdict  was  taken,  with  leave  to  move  to  enter 
it  for  the  defendant. 

And  we  are  of  opinion  that  the  rule  granted  for  that  purpose  diould  be 
made  absolute.  Where  the  declaration  and  the  plea  are  both  general,  and 
the  plaintiff,  by  his  particulars,  points  his  demand  to  'a  particular  balance  of 
accounts  between  the  parties,  there  the  defendant  will  not  be  entitled  to  the 
verdict  merely  because  he  proves  payment  of  a  sum  equal  to  the  demand 
proved ;  for,  in  the  first  place,  the  issue  is  on  the  payment  having  been 
made  and  received  in  satisfaction  of  the  demand  in  the  declaration ;  and, 
secondly,  there  is  no  reason  in  justice  why,  to  such  a  plea,  the  plaintiff 
*R11  *^oul^  ^^  called  on  to  new  assign  under  the  circumstances  stated ; 
•■  because,  in  fact,  both  parties  are  fully  apprized  of  that  which  they 
came  to  try,  and  the  defendant's  proof  is,  indeed,  a  mere  trick  upon  the 
plaintiff.  This  was  the  case  of  James  v.  lAnghamy  which  was  cited  for  the 
plaintiff,  and  with  which  we  entirely  agree. 

But  the  present  case  is  essentially  distins^uishable.  The  declaration  is 
general ;  but  the  plea  narrows  it,  states  the  demand  to  be  for  the  work  done 
under  the  contract,  and  shows  that  that  has  been  satisfied.  If,  as  the  plain* 
fiff  now  contends,  the  plea  was  wrong  in  so  pointing  the  declaraion, 
and  the  action  was  really  brought  for  the  extra  work,  this  was  exactly  the 
case  in  which  the  plaintiff  shoiiid  have  new  assigned ;  for  the  ambiguity  did 
not  arise  merely  on  the  proof  at  the  trial ;  but  the  plea,  on  the  face  of  ity 
showed  that  it  had  not  hit  the  declaration.  By  taking  issue  on  the  payment 
and  acceptance,  limited  as  the  plea  had  limited  it,  m  respect  of  the  account 
on  which  paid  and  received,  the  plaintiff  accepted  the  narrowed  issue,  and 
would  have  misled  the  defendant  if  he  could  be  at  liberty  at  the  trial  to  go 
for  the  extra  work. 

Reliance  was  placed  on  the  particulars  of  demand :  but  they  specified 
both  heads  of  demand  as  insisted  on  in  the  action,  and  therefore  leave  tho 
argument  untouched.    But  even  if  they  had  been  confined  to  the  extra  work, 

Jet,  as  they  would  then  have  been  inconsistent  with  the  plea,  they  could  not 
ave  prevailed  to  make  that  the  issue  between  the  parties,  which  the  ple9 
and  replication  unequivocally  showed  not  to  be  the  issue. 
*841         *^^  ^^  ^^  opinion,  therefore,  that  this  rule  must  be  absolute  to 
^     enter  the  verdict  for  the  defendant.  Rule  absolute* 


DOE  on  the  demise  of  EDWARD  FRANCIS  BLEWITT  r.  ANN 

PHILLIPS. 

Where  tenant  for  life,  wiihoal  impeachment  of  waste,  makes  an  ab.^olute  sale  and  enn« 
reyance  of  land  under  stat  43  G.  3,  e.  116,  a.  61,  for  the  purpose  of  redeeminir  tha 
land-tax  on  other  property,  the  growing  timber,  thoogh  not  mentioned  in  the  conveys 
ance,  passes  with  the  land ;  and  the  price  of  it,  as  well  as  that  of  the  land,  most  b# 
paid  into  the  Bank  of  England  nnder  sect  98;  althongh  the  price  of  the  land  witboa*' 
the  Umber  makes  up  the  sum  for  which  the  land-tax  is  to  be  redeemed. 

MtmbU,  that,  if  the  price  of  the  timber  be  paid,  by  misuke,  to  the  tenant  for  life  aad  w* . 
'into  the  bank,  the  conveyance  is  void  under  stat.  42  G.  3,  c  116,  s.  119.  ; 
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On  the  trial  of  this  ejectment  at  the  Monmouthsnire  Summer  assizes,  1838, 
a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this  court 
upon  a  special  case,  the  substance  of  which  was  as  follows : 

Major  Edward  Blewitt  was  tenant  for  life  of  lands  in  Monmouthshire, 
called  Gelly  Deg  and  The  Parks,  without  impeachment  of  waste,  in  strict 
settlement,  with  remainder  to  bis  son,  the  lessor  of  the  plaintiff.  For  the 
purpose  of  redeeming  the  land-tax  on  other  parts  of  his  estate,  comprised  in 
the  same  settlement,  Major  Blewitt,  in  1807,  with  the  sanction  of  the  Land 
Tax  Commissioners,  sold  the  lands  of  Gdiy  Deg  and  The  Parks  (a)  for 
1430/.  to  Hemy  Phillfps.  By  one  of  the  conditions  of  sale,  the  purchaser 
was  to  take  the  timber  trees  then  upon  the  land,  at  a  valuation :  and  the 
timber  vraa  accordingly  taken  by  Philhps  at  the  price  of  273/.  2s.  6d.,  Major 
Blewitt  giving  a  rectript  in  these  words:  "  Received,  the  8th  April,  1807, 
of  Henry  Phillips,  the  sum  of  273/.  2s.  6c/.,  for  all  the  timber  trees  standing 
and  growing  on  Geily  Deg  farm  and  woods,  and  the  parks  and  woods  thereto 
adjoining,  "situate  in  the  parish  of  Trevethin,  county  of  Monmouth,  ,,g^ 
which  said  farm,  lands  and  premises,  the  said  Henry  Phillips  pur-  '- 
chased  of  me  for  the  sum  of  1430/.,  exclusive  of  the  abovesaid  timber, 
which  was  valued  by  Thomas  Richards  and  William  Edmunds,  agreeable 
to  the  conditions  of  sale  of  said  premises.  Eklward  Blewitt."  It  did  not 
a{)pear  that  the  273/.  3^.  6d.  was  appropriated  to  the  redemption  of  the  land- 
tax.  The  1430/.  was  so  appropnaCed,  and  was  paid  into  the  Bank  of 
England  by  Phillips,  according  to  stat.  42  G.  3,  c.  116,  s.  98 ;  and  Major 
Blewitt  (on  2tith  August,  1808)  executed  indentures  of  bargain  and  sale 
of  Gelty  Deg  and  The  Parks  to  such  uses  as  Phillips  might  appoint,  and, 
until  or  in  default  of  appointment,  to  Phillips  for  life  without  impeachment 
of  waste ;  remainder  to  his  right  heirs.  In  the  deed,  (which  was  set  out  in 
the  case,)  neither  the  timber  (i)  nor  the  273/.  2s.  6d.  were  mentioned.  Two 
'commissioners  of  the  land-tax  were  parties  to  the  deed,  and  certified  r •m 
therein  their  approbation  of  the  sale.  Major  Blewitt  died  in  1832.  ^ 
Phillips  look  possession  of  the  premises  in  1807,  and  continued  therein  till 
his  death  ;  on  which  event  the  defendant  entered,  and  held  them  until  this 
action  was  brought  for  the  recovery  of  them.  From  the  time  of  the  bargain 
and  sale.  Major  Blewitt  in  hb  lifetime,  and  the  lessor  of  the  plaintifT  since 

(n)maL42  O.  3,  e.  IIS.  s.51. 

(A)  The  parcels  vere  deitcHbed  a.i  follows.  "All  Ihit  mesaaage  or  lenemenl,  fam 
■ud  (imbiiildinfrii,  with  the  appunennnces,  ii>|telhcr  with  the  several  piecei  nr  paruel!<  of 
arable  land,  pasture,  roitgh  laod  and  wood  thereunto  t>e1onKing,  coDtalnlnft  in  tlie  irhol« 
by  estimatinn,  S13  acres,  3  rood',  and  II  [lerches,  (be  Ihe  same  more  or  less.l  and  cnm- 
manly  called  aod  known  bf  (he  names  of  Gelly  Deacue  Farm,  and  are  situate,"  Ac, 
"and now  in  Ihe  tenure  or  iiccapaiion,"dc«.,''abmtinK."&e.  "And  also  all  those  several 
pieces  or  parcels  of  roa^ih  land  and  wood,  containing  in  the  whole  forty-two  acres  and 
ionrteen  torches,  (be  the  same  more  or  less,)  and  commonly  ealted  and  known  Iit  the 
name  of  Parks,  droaie,"  Ac  "and  now  in  the  tenure  or  occnpaiion,"  Ac  "And  alM 
reels  of  ronEh  land.  contaiQing  in  the  whole  forty-foar  acre* 
'  IS.)  also  called  and  known  by  the  name 
&C.  "AH  which  saldlasi-meniii'ned 
nttinjt,  Ac  -Together  with  all  and 
rarJeos,  orchards,  ways,  watercourses,  paths,  passages.  eiwe« 
Bnnd  and  soil  of  the  same,  profits,  commodities,  adirantaec*! 
rights,  members,  and  appunenances  whatsoever.  In  iha 
misc!!  belonfinx  w  in  anywise  appertaining,  or  therewfik 
I,  used,  occupied,  possessed  or  enjoyed,  or  accepted,  repated| 
s  or  for  part,  paivel,  or  member  Ihereot^  or  of  any  part 
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Us  death,  have  enjoyed  the  residue  of  their  said  estates  in  Monmouthshire 
free  of  land-tax  by  virtue  of  the  said  sale* 

The  question  for  the  opinion  of  this  court  was,  whether  the  bar^n  and 
sale  of  August  26th,  1808,  was  invalid  by  reason  of  the  non-appropriation 
of  the  273/.  2g.  6d,  according  to  the  land-tax  acts.  If  so,  the  verdict  was 
to  stand*;  otherwise,  a  verdict  to  be  entered  for  the  defendant  In  Easter 
term,  1840^a}  the  case  was  argued. 

Sir  W.  fr.  FoUeUj  for  the  plaintiff.  Major  Blewitt,  as  tenant  for  life,  had 
no  power  to  sell  the  lands  except  under  stat.  42  G.  3,  c.  116 ;  and  the  sale 
is  not  valid  under  that  act,  unless  all  the  conditions  which  it  annexes  to  such 
sales  have  been  observed*  Now,  b^  sect.  98,  the  purchase-money  arising 
from  any  sale  in  pursuance  of  the  act  is  to  be  paid  into  the  Bank  of  England 
by  the  purchasers ;  and  by  sect.  119,  after  payment  of  the  purchase-money 
into  the  bank,  and  enrolment  of  the  deed  of  sale,  every  such  deed  of  sale 
*871  *^^  ^^  S^^i  valid,  and  effectual.  Here  273/.  2s.  6d,  part  of  the 
-I  purchase-money  of  the  estate,  was  not  paid  into  the  bank ;  and  therefore 
the  deed  of  bargain  and  sale  is  invaUd.  The  price  of  the  timber  was  part 
of  the  purchase-money  of  the  land :  for  although  Major  Blewitt  was  tenant 
without  impeachment  of  waste,  Ae  land  could  not  be  sold  separately  from  the 
timber  standing  upon  it ;  Cholmidey  v.  Paxtofiy  3  Bins.  207 ^  (11  £.  C.  L. 
R.  99 ;)(b)  Cocherett  v.  Cholmeley  in  Dom.  Proc.,  6  Bligh,  N.  S.  120 ;  S* 
C.  1  Clark  &  Fmnelly,  60 :  the  aecision  in  which  cases  is  supported  by 
Wolf  V.  HUly  2  Swanst.  149,  note,  and  Dorm  v.  W%U$hirty  3  Swanst.  699. 
IBcKS  V.  Marantj  3  Y.  &  J.  286,  where  the  sale  was  under  stat.  38  G.  3, 
c.  60,(c)  shows  ihdi  the  purchaser's  neglect  to  pay  the  purchase-money  into 
the  bank  makes  the  sale  void.  The  decision  of  Alexander,  C.  B.,  on  that 
point  was  adopted,  on  the  appeal  to  the  House  of  Lords,  by  Lord 
Brougham,  C,  and  the  judgment  affirmed :  Hicks  v.  Maranij  in  Dom.  Proc., 
5  Bligh.  N.  S.  643. 

If  the  sale  is  invalid  under  stat.  42  G.  3,  c.  116,  it  is  not  made  good  by 
stat.  54  G.  3,  c.  173,  s.  I2.{d)  That  clause  evidently  contemplates  cases 
where  a  defect  appears  in  the  title  to  sell,  not  where  parties  have  neglected 
to  comply  with  the  conditions  under  which  a  sale  pursuant  to  stat.  42  G.  3, 
c.  116,  s.  51,  is  made  valid.  Nor  is  the  defect  cured  by  stat.  57  G.  3, 
c.  100,  s.  25.(tf)  The  sales  there  made  good  are  where  **  the  titles,"  ^'  as 
*8R1     d^ri*^^  under  such  sales,  may  be  considered  *void  or  voidable,  or 

-'  liable  to  be  impeached  at  law  or  in  equity,  or  be  liable  to  objections 
calculated  to  impede  the  free  alienation  thereof.''  That  language  does  not 
apply  to  the  objection  here  taken.  The  sales  and  conveyances  are  confirmed 
fi!t>m  the  respective  periods  at  which  they  were  respectively  made  and  exe* 
cuted :  that  implies  that  they  have  been  made  and  executed  according  to 
the  directions  of  the  prior  act.  Sect.  26  shows  that  a  neglect  wholly  de* 
feating  the  transaction,  as  in  the  present  case,  cannot  have  been  contem* 
plated  in  the  preceding  section ;  for  it  provides  that  every  person,  who  mav 
conceive  himself  injured  or  prejudiced  oy  any  sales  hereby  confirmed,  sh<ii1^ 
at  any  time  within  five  years  after  the  passing  of  the  act,  or,  ifdle  party  was 
under  legal  disability,  tiien  within  five  years  after  it  shall  be  removed,  be 
entitled  to  relief  in  a  court  of  equity,  and  shall,  under  the  decree  or  order  of 

(a)  April  38th.    Before  Lord  Denman,  C.  J.,  I.ittledale,  Patteson,  and*  Cbleridsre,  Js. 
(6)  8.  C  judgment  affirmed  on  error,  (CockereU  v.  Chohidey,)  10  Bi  4(  C.  664,  (31  K 
C.  L.  R.  130.) 

{€)  Bee  sect.  80. 
d)  See  this  set  oat  in  the  jadgnnent  of  the  court,  p.  94,  post 
f    (e)  See  this  set  oat  in  the  judgment  of  the  court,  p.  96,  post 
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such  court,  have  such  annual  rent-charge  upon  the  lands  or  other  hereditt«. 
ments  as  such  court  shall  order.  This  and  the  preceding  section  apparentlj 
refer  to  cases  in  which,  at  the  time  of  sale,  persons  have  had  some  charge 
upon  the  estate  which  the  vendor  was  not  entitled  to  dispose  of.  If  these 
statutes  could  aid  the  present  defect,  they  would  have  been  relied  upon  in 
Cholmeley  v.  Paxtan  and  IKcks  v.  MoraiU,  The  invalidity  is  cured,  under 
Stat.  54  G.  3,  c.  173,  s.  12,  where  the  sale  and  conveyance  have  been 
'^  made  and  executed  under  the  authority  and  with  the  consent  and  appro- 
bation of  the  commissioners,"  as  required  by  the  previous  acts;  and,  under 
Stat.  57  G.  3,  c.  100,  s.  25,  where  such  conveyances  '^  shall  appear  to  have 
been  executed  under  the  authority  and  with  the  consent  and  *appro-  ^^^ 
bation  of  the  respective  commissioners,"  &c.  These  clauses  evi-  ^ 
dently  refer  to  parts  of  the  transaction  which  precede  the  payment  into  die 
bank.  If  omissions  of  the  kind  now  objected  to  were  cured  by  these  two 
statutes,  the  machinery  of  stat.  42  G.  3,  c.  116,  would  be,  in  effect,  de- 
stroyed. 

Sir  J»  Campbellj  Attorney-General,  contri.  It  is  true  that  this  conveyance 
requires  the  aid  of  stat.  ^  G.  3,  c.  116,  s.  51,  to  make  it  effectual.  But 
every  thing  essential  to  its  validity  under  the  statute  has  been  done.  The 
JL430/.,  purchase-money  of  the  land,  has  been  properly  paid  in  and 
applied ;  the  only  objection  is  that  273/.  2s.  6d.j  the  price  of  growing 
timber  sold  at  the  same  time,  though  not  under  any  separate  deed,  has 
not  been  so  paid  in.  It  is  true  that  the  timber  is  part  of  the  estate ;  but 
that  only  makes  the  case  the  same  as  if  the  vendor  had  sold  a  few  acres 
of  land  more  than  were  necessary  for  the  red^vuption;   and  the  pow^ 

Siven  by  sect.  51  is  not  limited  to  the  precise  amount  needed.  Such  a 
egree  of  strictness  cannot  be  necessary  for  the  protection  of  third  persons ; 
th^  safeguard  to  them  is  in  sect.  54,  which  enacU?  that  no  sale  (with  the 
exceptions  there  made)  shall  be  valid  unless  two  commissioners  shall  certify 
their  approbation.  And  sect.  197  gives  an  appeal  to  any  person  aggrieved 
by  a  determination  of  the  commissioners  with  relation  (among  other  things) 
to  the  sale  or  mortgage  of  any  lands  for  the  purposes  of  the  act.  Sects.  98 
and  119  direct  payment  of  the  purchase-money  into  the  bank,  and  enrolment 
of  the  deed ;  and  sect.  119  enacts,  affirmatively,  that,  after  such  payment 
and  enrolment,  the  deed  of  sale  shall  be  valid,  but  does  not  say  that  the  deed 
shall  be  null  if  one  shilling  of  the  ^purchase-money  be  not  so  paid  r^on 
in.  Nor  does  sect*  100,  w*hich  contemplates  the  probability  of  a  ■- 
surplus  on  stock  transferred,  convey  any  such  suggestion.  The  proviso  in 
sect  119  may,  by  implication,  make  an  enrolment  within  six  months  requi-. 
site  to  the  validi^  of  the  deed ;  but  there  is  no  provision  even  equivalent  to 
this  for  payment  mto  the  bank.  It  would  be  very  hard  if  a  deed  on  the  face 
of  which,  so  far  as  could  be  collected  from  its  recitals  and  stipulations,  every 
thing  appeared  to  be  done  according  to  the  act,  should  be  set  aside,  perhaps 
after  several  transfers  of  the  property,  by  matter  subsequent  to  the  execution. 
But,  supposing  this  sale  to  be  invalid  under  stat.  42  G.  3,  c.  1 16,  the 
later  acts  remove  the  objection.  This  sale  comes  within  the  class  described 
in  stat.  54  G.  3,  c.  173,  s.  12.  It  was  a  sale  for  the  purposes  of  the  act, 
made  bpnft  fide,  for  valuable  consideration,  and  with  the  approbation  of  the 
commissioners ;  but  more  property  was  sold  than  the  contemplated  object 
required ;  and  the  surplus,  under  an  erroneous  impression,  was  not  properly 
|)aid  in.  At  least  this  was  a  ^'  mistake  or  inadvertence"  within  the  inten* 
tion  of  the  clause.  And  the  enacting  part  of  stat.  57  G.  3,  c.  100,  s.  25, 
expressly  legalizes  ^^  all  sales  made,  and  all  conveyances  executed  of  hinds  * ' 
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&c.,  ^' sold  for  the  purpose  of' redeeming  or  purchasing  land-tax,"  ^^  pro- 
Tided  such  conveyances  shall  appear  to  have  been  executed  under  the 
authority  and  with  the  consent  and  approbation  of  the  respective  comrais- 
sioners  for  the  time  being  authorized  to  consent,"  &c. 

As  to  the  cases;  Cholmeley  v.  Paxtcn  and  Cockerell  v.  Cholmdey 
*911  ^"^^  ^P^^  ^  power  granted  in  ^different  terms  from  those  of 
-I  stat  42  G.  3,  c.  116,  s.  51 ;  and  the  soil  and  timber  were  conveyed 
separately,  and  for  separate  considerations :  here  the  timber  passes  by  the 
genera]  words  conveymg  the  lands.  It  is  not  necessary  to  dispute  the  doc- 
trine of  Wolf  V.  IBu  or  Dorcm  v.  WiUs/dre.  In  lUcks  v.  Moroni  the  pur- 
chase-money had  been  misapplied ;  none  of  it  had  been  paid  into  the  bank ; 
the  conveyance  had  never  been  handed  to  the  purchaser ;  and  he  knew  that 
the  purchase-money  had  never  been  paid  into  the  bank,  and  continued,  to 
the  end  of  his  life,  to  pay  the  land-tax  which  was  to  have  been  redeemed 
by  means  of  the  sale.  The  conveyance  never  having  been  perfected,  the 
purchaser  was  not  in  a  situation  to  avail  himself  of  stat  54  G.  3,  c.  173,  s. 
12,  or  57  G.  3,  c.  100,  s.  25.  In  Wamer  v.  PotcheU,  3  B.  &  Ad.  921,  (23 
E.  C.  L.  R.  219,)  a  sale  by  a  prebendary  under  the  power  given  by  sect 
69  of  stat.  42  G*  3,  c.  116,  was  held  bad,  because  the  rents  and  services 
were  not  sold  as  well  as  the  fee  simple :  and  the  later  statutes  were  not  relied 
upon  as  aiding  the  defect ;  but  there  the  commissioners  had  not  certified 
their  assent,(a)  and  therefore  an  essential  condition  to  the  vaUdity  of  the 
conveyance,  under  all  the  statutes,  was  wantmg.(6) 

Sir  W.  W.  Folkti^  in  reply.  Stat  42  G.  3,  c.  116,  s.  119,  enacts  that 
after  payment  into  the  bank,  and  after  enrolment,  the  conveyance  shall  be 
vaUd;  usine  the  same  terms  as  to  both :  but  a  conveyance  not  enrolled  is 
clearly  invalid,  as  appears,  both  by  the  proviso  of  that  section,  and  by  stat. 

*921  ^^  ^*  '  ^'  ^'^^'  ^*  ^^'  ^^  ^ Hides  V.  Moranty{c)  the  lesal  as  \fell 
-■  as  the  equitable  rights  of  the  parties  were  looked  at ;  and  the  defect 
of  legal  claim  on  the  plaintifT's  part  was  considered  as  arising  from  the  non- 
payment into  the  bank.  The  argument  on  the  other  side,  as  to  the  later 
statutes,  would  tend  to  set  up  every  conveyance  which  had  been  duly  exe- 
cuted and  approved  by  the  commissioners.  But  that  is  clearly  not  intended. 
Those  statutes  cure  such  defects  as  would  make  the  title  of  the  vendor  im- 
perfect, but  not  those  which  arise  from  the  omisinon  of  acts  which  he  ou^ht 
to  do.  If  this  were  otherwise,  sect.  11  of  stat.  54  G.  3,  c.  173,  which 
remedies  the  omission  to  enrol  or  register  in  proper  time,  would  be  superflu- 
ous, for  the  fault  would  be  cured  by  sect  12.  The  same  observation 
applies  to  stat.  57  G.  3,  c.  100,-  sects.  24,  25.  As  to  Wamer  v.  Potchetty  it 
is  true  that  the  commissioners  there  had  not  certified  their  assent  in  the  man- 
ner required  by  stat.  42  G.  3,  c.  116,  s.  76,  namely,  by  signing  and  sealing 
die  deed  of  sale ;  but,  if  the  remedial  clauses  of  stats.  54  G.  3,  c.  173  and 
67  G.  3,  c.  100,  had  been  thought  applicable,  it  might  and  probably  would 
have  been  contended  that,  under  those  clauses,  the  mere  consent  of  the 
commissioners  would  suffice.  CSir.  adv.  vuU. 

Lord  Drnman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  lands  in  question  in  this  case  appear  to  have  been  sold  in  the  year 

1807  by  Edward  Blewitt,  who  was  tenant  for  life,  with  the  sanction  of  the 

^Q1}     coiii^^on^^  f^^  ^redemption  of  the  land-tax  under  stat  42  G:  3, 

J     c.  116.     They  were  sold  for  1430/.  exclusive  of  the  timber,  which 

(a)  See  3  B.  &  Ad.  937,  (S3  E.  G.  L.  R.  219.) 

">)  See  stat  48  G.  S/c*  1 16,  r.  76. 

r     8.  C.  in  Dom.  Ftoe.  ft  Bligb,  N.8.  643. 
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was  sold  for  273/.  2f .  6d.  The  sale  was  in  eyeiy  respect,  excq)t  tbe  appro- 
priation  of  the  2731.  28.  6d.y  in  strict  conformity  to  the  act  of  pariiament. 
The  1430/.  was  applied  to  the  redemption  of  the  land-tax  in  respect  of  other 
property  comprised  in  the  same  settlement  as  the  lands  in  question^  under, 
which  £dward  Blewitt  was  tenant  for  life,  and  the  present  lessor  of  the 
plaintiff  was  tenant  in  tail  in  remainder.  The  273/.  2s,  6d.  was  paid  at 
once  to  the  tenant  for  life.  A  conveyance  was  executed  to  the  purchaser 
under  whom  the  defendant  claims,  in  the  usual  fbrmi  the  consideration  of 
which  is  stated  to  be  1430/.  The  conveyance  does  not  expressly  mention 
^^  timber''  in  the  description  of  the  parcels  conveyed.  Neither  does  it  except 
*^  timber."    It  would  uierefore  pass  as  part  of  the  land. 

It  is  evident  that  all  parties  acted  under  a  mistaken  notion  that  the  timber 
belonged  to  the  tenant  for  life,  who  was  tenant  without  impeachment  of 
waste ;  and  therefore  the  273/.  29.  6d.  was  under  such  mistake  wrongly 
paid  to  him.  If  such  mistake  had  not  been  made,  one  of  two  things  would 
have  happened.  Either  a  smaller  quantity  of  land  would  have  been  sold, 
so  as  to  make  the  price  of  the  land  with  the  timber,  1430/.  only,  or  tbe 
273/.  2s.  6d.  would  have  been  paid  into  the  Bank  of  England  under  the 
100th  section  of  stat  42  G.  3,  c.  116,  which  directs  the  application  of  any 
surplus.  The  remainderman  would  in  neither  case  have  sustained  any  injury. 
As  it  is,  the  public  purposes  of  the  act  42  G.  3,  c.  116,  have  all  been  strictly 
fidfilled ;  but  the  remainderman  has  sustained  an  injury  in  the  loss  of  the 
273/.  2s.  6rf. 

*The  ((uestion  is,  whether,  under  these  circumstances,  the  con-     ^^q. 
y€yance  in  1807  is  good  under  stat.  42  G.  3,  c.  116 ;  and,  if  not,      I- 
whether  it  is  made  good  by  either  of  the  subsequent  statutes,  54  G.  3,  c.  173^ 
s.  12,  and  57  G.  3,  c.  100,  s.  25. 

Two  cases  were  cited  to  show  that  the  conveyance  was  void :  Cholmtley 
v.  PaxUm,  3  Bing.  207,  (11  E.  C.  L.  R.  99 ;)  S,  C.  in  error  ;(a)  S.  C.  in 
House  of  Lords.(i)  Also  Hicks  v.  Morant^  3  Y.  &  J.  286 ;  S.  C.  in  House  of 
Lords,  5  Bli^,  N.  S;  643.  Neither  of  these  cases  a|^>Iy.  The  first  turns  on 
the  construction  of  a  power ;  the  second  was  a  bill  for  a  specific  performance, 
and  turned  purely  on  a  question  of  equity.  But,  as  the  119th  section  of 
42  G.  3,  c.  116,  makes  the  conveyance  vahd  upon  payment  of  the  purchase- 
money  into  the  Bank  of  England  and  upon  enrolment,  it  may  well  be  con^ 
tended  that,  by  reason  of  the  whok  purchase-money  not  having  been  so  paid, 
the  conveyance  is  not  valid. 

Assuming  this  to  be  the  case,  is  the  fault  cured  by  stat.  54  G.  3,  c.  173, 
s.12? 

That  section  is  as  follows :  ^*  And  whereas,  for  the  purpose  of  redeeming 
land-tax,  or  of  raising  money  for  reimbursing  the  stock  or  money  previously 
transferred  or  paid  as  the  consideration  for  redeeming  land-tax  charged  on 
lands  and  other  hereditaments  belon^ng  to  persons  for  the  time  being  seised 
or  possessed,  or  entitied  beneficially  m  possession  to  the  rents  and  profits  of, 
but  not  having  the  absolute  estate  or  interest  in  such  lands  or  other  beredita? 
ments,  or  for  some  other  purposes  for  which  lands  and  hereditaments  are 
authorized  *to  be  sold  by  such  persons,  under  the  powers  and  pro-  r^^^ 
visions  of  the  said  act  of  the  forty-second  year  of  his  present  majesty,  *- 
or  of  some  subsequent  act  relating  to  the  redemption  and  sale  of  the  land- 
tax,  some  sales  of  lands  and  other  hereditam^its  may  haye  been  or  may  be 
made  by  persons  so  seised  or  entitied,  not  strictly  aumorized  to  sell  by  such 

(a)  CotktrtU  r.  Choimetey,  10  B^  4c  C.  ft64»  (^l  E.  C.  L.  R.  130.) 

(6)  CocktnU  ▼.  CkoUntkM*  1  Cl«rk9  4»  Pioi.  60;  S.  C.  S.BIigh,  N.  8.  ISO. 
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powers  and  proYisions,  whhoat  some  further  assurance  in  fiie  law ;  or  bjr 
reason  that  all  the  lands  and  other  hereditaments  of  or  to  which  the  persons 
making  such  sales  were  respectively  so  seised  or  entitled,  did  not  at  the  times 
of  such  sales  stand  limited  and  setded,  and  subject  to  or  for  the  same  uses, 
tnistSi  intents,  and  purposes ;  or  by  reason  that  a  greater  quantity  of  an 
estate  has  been  sold  than  may  have  been  necessary  to  be  sold  for  the  author- 
i7:ul  purposes ;  or  by  reason  of  ^ome  other  mistake  and  inadvertence ;  Now 
be  it  further  enacted,  that  all  sales  so  made  as  aforesaid,  and  all  conveyances 
executed  of  the  lands  or  other  hereditaments  so  sold,  provided  the  same  have 
been  respectively  made  and  executed  bond  fide  and  for  valuable  considera- 
tion, and  shall  appear  to  have  been  made  and  executed  under  the  authority 
and  with  the  consent  and  approbation  of  the  commissioners,  as  required  by 
the  said  acts  or  any  of  them,  in  cases  of  sales  under  the  powers  of  the  said 
acts,  shall  be  ana  the  same  are  hereby  ratified  and  confirmed,  from  the 
respecdve  periods  at  which  such  sales  and  conveyances  were  respectively 
made  and  executed,  and  shall  be  from  such  respective  periods  as  valid 
and  effectual  in  the  law  as  if  such  sales  and  conveyances  had  been  made 
and  executed  in  strict  conformity  to  the  powers  and  provisions  under  which 
the  same  were  intended  to  have  effect;  any  thing  in  the  said  act  of  the  forty- 
*961  ^^^i^^  y^^i*  *of  ^^^  present  majesty,  or  of  any  such  subsequent  act 
^     as  aforesaid,  to  the  contrary  notwitns^anding.'' 

Then  sect.  13  gives  the  party  injured  relief  in  equity. 

The  preamble  of  sect.  12  speaks  of  more  having  been  sold  than  was  neces- 
sary, "  or  by  reason  of  some  other  mistake  or  inadvertence."  We  have  no 
doubt,  upon  considering  these  statutes  and  the  facts  of  this  case,  that  the 
payment  of  the  273/.  2^.  6i.,  the  price  of  the  timber,  to  the  tenant  far  life, 
was  a  "  mistake  or  inadvertence"  within  the  meaning  of  the  twelf  h  sec- ion 
of  Stat.  54  G.  3,  c.  173,  and  that  the  conveyance  in  question,  if  invalid  under 
atat.  42  G.  3,  c.  116,  is  male  valid  by  that  section. 

Again,  stat.  57  G.  3,  c.  103,  s.  25,  is  in  these  words : 

"  And  whereas  for  the  purpose  of  redeeming  or  purchasing  land-tax,  or 
of  raising  money  for  reimbursing  the  stock  or  money  previously  transferred 
or  pai  I  as  the  consirierati^n  for  redeeming  land-tax,  or  for  purcha-^ing  as^iofn- 
meats  oflanfl«tax,  or  for  some  other  purposes  for  which  lands  ani  hereditaments 
ware  authorize  I  to  be  sol  I  unrler  the  p'lwers  and  provisions  of  the  acts  h  Tcto- 
fore  pa^'ied,  relating  to  the  redemption  anJ  sale  of  the  lanl-*ax  or  sonde  of  h  -m, 
som  •  sales  of  lai  Is  and  o^her  here:litamenN  have  b?en  made,  th*»  iies  to  w^ich, 
a^  derived  unrUrsuch  sales,  maybe  considered  void  or  voidable,  or  liable  to  he 
impeached  at  law  or  ineq'H^v,or  to  be  liable  to  objections  calculated  to  imp'^de 
the  fraealieaa  ion  thereof:  \ovbeit  Pir^her  enacted,  that  all  s^lesmal'  and 
all  conveyances  ex*cre  l,of  lands  or  o'her  hereditaments  sold  f^r^hen  rri^se 
of  re  Iteming  or  pirchasin^  land-^ax,  or  for  raising  money  as  herein '«<!fore 
is  mentioned,  provided  s  ich  conveyances  shall  appear  to  have  heen  ex-^ci^ed 
under  the  a'rhori*^y  and  with  th'?  oas^nt  and  approSa*ion  of  *he  reso  ^'r  ive 
♦Q71  *com'ni4<ioners  for  the  tin*  beini;  a'ithoriz??d  to  consent  to  sqK»s 
'  mad  ?  »n  ler  the  po  vers  of  th«»  sai  I  ac's  respectively,  or  any  o^  h'^'n, 
shall  be  and  the  same  ar?  her^Sv  ra*ifi^l  an  I  con6nn?d  froTi  the  res»^»'^»'ive 
periods  at  which  such  sales  and  conveyancers  were  respecivHy  ma  '•»  and 
exec'ited,  and  the  sanoe  shall  be  fron  s'lch  resnec'ive  periods  va'i '  'iid 
eTjctual,  an  I  be  coasi  hr»  I  as  coaferrinT  'looa  ^h'^  r^so^cdv  •  n'irohas  ts  of 
the  lands  and  hereditaments  therein  respectively  comprised,  a  '  I  alJ  oTsons 
clai  ning  by,  from,  thra'iofh,  undir,  or  in  trist  fi-*-  hem  resp  vflvplv,  a  good 
tnd  valid  title,  both  at  law  and  in  equity,  to  such  lands  or  here  li^mon's,  to 
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all  intents  and  purposes  whatsoever ;  any  thing  in  the  said  acts,  or  any  law 
or  custom  to  the  contrary  notwithstanding.'' 

It  was  argued  that  this  last  section  applies  to  defects  in  the  title  of  the 
person  conveying ;  but,  on  attending  to  the  language  of  it,  it  plainly  applies 
to  defects  in  the  title  of  the  purchaser  by  reason  of  some  non-compliance 
with  the  former  act,  and  would  imdoubtedly  make  valid  the  conveyance  in 
question,  even  if  stat.  54  G.  3,  c.  173,  s.  12,  did  not. 

The  rule  must  be  absolute  to  enter  a  verdict  for  the  defendant. 

Rule  absolute  accordingly. 

*In  the  Matter  of  Arbitration  between  WRIGHT  and  Others  and      ^^^^ 

The  CROMFORD  Canal  Company.  «-  ^ 

On  a  submission  to  arbitration,  not  giving  power  to  raise  questions  of  law  for  the  opinion, 
of  the  court,  the  arbitrators  awarded  S2L  as  compensation  for  damages :  and  in  a 
subsequent  part  of  their  award  they  stated,  "for  the  purpose  of  raising  the  qnestion  for 
the  determination  of  the  court,  in  case  it  should  be  pleased  to  entertain  the  same,*'  that 
they  awarded  the  82/.  on  a  certain  principle,  which  they  explained ;  but  if  the  court 
should  think  that  the  damage  ought  to  be  estimated  on  another  principle,  which  thej 
likewise  stated,  then  they  awarded  a  compensation  of  108/. 

On  motion  to  set  aside  the  award  as  not  final,  Held  that,  as  the  sum  of  82/.  was  positively 
awarded,  the  hypothetical  adjudication  which  followed  mightbelrejectedas  surplasa^e, 
and  the  award  sustained. 

Assuming  that  the  c^urt  could  notice  the  question  of  law,  Qwartt  whether,  if  the  positive 
adjudication  had  been  erroneous,  (which  it  was  not,)  the  court  could  have  sustained 
the  hypothetical  one,  or  must  have  set  aside  the  award? 

Messrs.  Wright  and  others,  iron  and  coal  masters,  demanded  compen- 
sation from  the  Cromford  Canal  Company,  under  stat.  29  G.  3,  c.  74, (a) 
for  damage  occasioned  to  their  lands,  mines,  minerals,  and  works,  by  the 
canal  and  collateral  cut  and  works  belonging  thereto.  The  claims  were 
referred  to  arbitration  by  deed  containing  a  clause  for  making  the  submis- 
sion a  rule  of  this  court,  but  none  for  taking  the  opinion  of  the  court  on  any 
point  of  law. 

The  arbitrators  made  their  award,  and  thereby  ordered  the  company, 
among  other  things,  to  pay  to  Wright  and  Jessop,  (another  of  the  claimants,) 
as  lessees,  occupiers,  and  workers  of  the  mines  and  beds  of  coal  and  iron- 
stone in  Butterley  Park  and  Knouts  Hall,  82/.,  for  and  in  respect  of  the 
portions  of  the  said  mines  and  beds  of  coal  and  ironstone  left  and  remaining 
ungotten  for  the  necessary  security  of  the  canal  and  of  the  said  claimants' 
works.  A  subsequent  part  of  the  award  was  as  follows:  "And  for  the 
purpose  of  raising  the  question  for  the  determination  of  her  Majesty's  Court 
of  •Queen's  Bench,  (in  case  the  said  court  shall  be  pleased  to  enter-  r^QQ 
tain  the  same,)  we  do  hereby  declare  and  state,  upon  this  our  award,  •■ 
that,  in  adjudginq^  to  the  said  Francis  Wright  and  William  Jessop  the  siini 
of  82/.  as  the  estimated  value  of  the  portion  of  coal  left  ungotten  in  Butterley 
Park  and  Knouts  Hall  aforesaid,  our  calculation  has  proceeded  upon  the 
ground  that,  under  the  in  part  recited  act,  the  workers  are  entitled  to  receive 
die  value  of  the  coal  or  ironstone  ungotten  in  a  mine  in  the  course  of  work- 
ing, which  they  have  been  restrained  from  ^tting,  and  which  otherwise, 
and  in  the  ordinary  course  of  working,  would  have  been  got,  including  due 
allowance  for  the  capital  and  interest  invested  in  opening  the  coal  field,  and 
winning  and  working  the  mine,  but  not  the  full  profit  which  they  would 
nave  made  had  the  coal  been  raised.     But,  in  case  the  Court  of  Queen's 

(a)  for  mnkins:  and  mnintainin^  a  navigable  canal  from  or  from  near  to  Cromford 
^ridffe,  in  the  county  of  Drrby,  &c 
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'  Bench  shall  be  of  opinion  that  the  workers  of  the  mine  are  entitled  to  the  fiill 
profit  they  would  have  made,  had  they  not  been  prevented  from  getting  the 
coal  and  ironstone,  then  we  find  the  value  of  the  portion  of  coal  so  left 
to  be  102/. ;  and  which  sum  we  order  and  award  to  be  paid  by  the 
said  company  to  the  said  Francis  Wright  and  William  Jessop,  in  lieu  of  the 
said  sum  of  82/. :  Or,  in  case  the  said  court  shall  be  of  opinion  that  the 
workers  are  not  entitled  to  receive  from  the  said  Cromford  Canal  Company 
compensation  for  the  causes  aforesaid,  either  in  respect  of  their  capital  and 
interest,  or  for  tiie  full  profits  they  would  have  otherwise  made,  but  only  for 
the  expenses  previously  incurred  in  winning  (or  preparing  to  be  got)  the 
said  coal  and  ironstone,  and  for  the  disadvanta^s  occasioned  to  the  coal 
and  ironstone  remaining  to  be  got  in  the  said  mmes,  then,  in  lieu  of  either 
*1001  ^^^^  ^^^  ^^^  of  82/.  or  102/.,  we*find  the  value  of  such  coal  left 
J  to  be  25/. ;  and  we  award  and  order  that  the  said  Cromford  Canal 
Company  shall  pay  to  the  said  Francis  Wright  and  William  Jessop  the  sum 
of  25/.  and  no  more,  in  lieu  of  the  sum  of  82/.  so  awarded  as  aforesaid." 

In  £aster  term.  May  9th,  1840,  a  rule  nisi  was  obtained  for  setting  aside 
the  award,  on  thirteen  objections  raised  upon  the  award  itself.  In  Trinity 
term,  1840,f  a) 

Sir  W.  n.  FolleUy  HiUy  and  Macauley  showed  cause ;  and  Sir  F.  Pollock^ 
Erkj  and  Hoggins  supported  the  rule.  The  only  points  which  it  is  material 
to  notice  are  sufficientiy  discussed  in  the  judgment  of  the  court,  which  was 
now  delivered  by 

Lord  Denman,  C.  J.  After  disposing  of  the  first  eight  objections,  which 
did  not  involve  questions  of  any  general  importance,  his  lordship  pro- 
ceeded : 

The  ninth  objection  is,  that  no  compensation  can  be  made  for  profit,  but 
for  the  value  of  the  mineral  only.  The  answer  is,  that  the  award  does  not 
give  any  compensation  for  profit.  The  arbitrators  expressly  exclude  it ;  and, 
though,  at  the  request  of  the  parties,  (one  of  whom  now  objects  on  that  very 
ground,)  they  have  raised  certain  questions  for  the  court,  and  amongst  them 
whether  the  owners  are  entiticd  to  profit,  and  have  assessed  the  amount  if 
the  court  should  be  of  opinion  that  they  are,  yet  the  owners  do  not  now 
claim  such  profit,  nor  ask  our  opinion  on  the  point.  That  part  of  the  award 
is  therefore  inoperative,  and  surplusage,  and  need  not  be  set  aside. 
•101 1  *The  tenth  objection  is,  that  the  workers  of  a  mine  are  not  entitled 
1  to  an  allowance  for  the  capital  and  interest  invested  in  opening  the 
coal  field,  and  winning  and  working  the  mine.  l*his  question  is  raised  by 
the  arbitrators  upon  the  face  of  the  award ;  and  here  also  they  have  deter- 
mined the  point  in  the  affirmative,  but  have  fixed  the  deduction  to  be  made 
if  the  court  should  be  of  opinion  in  the  negative.  (After  some  further  ob- 
servations on  this  point,  which  it  is  not  necessary  to  state,  his  lordship  vsaid :) 
In  the  absence  of  any  provision  of  the  act  of  parliament,  or  any  rule  of  law 
to  the  contrary,  we  think  that  the  arbitrators  have  taken  a  right  view  of  the 
proper  measure  of  damages  in  this  respect. 
^    On  the  last  objection,  his  lordship  delivered  judgment  as  follows: 

The  thirteenth  objec'ion  is,  that  the  award  is  not  final,  inasmuch  as  the 
arbitrators  and  umpire  refer  points  of  law  to  the  court  without  authority  to 
do  so.  Had  the  arbitrators  abstained  fi'om  deciding  the  points  of  law  them- 
selves, and  simply  found  the  facts,  leaving  the  law  to  be  applied  to  them  by 
the  court,  this  objection  would  have  been  tenable.  But  the  case  is  other* 
wise :  the  arbitrators  have  decided  the  law ;  and  the  award  would  be  suffi  • 
(a)  June  16th.    Before  Lord  Denman,  C.  J.,  Liuledale  and  Patteson,  Js. 
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ciendy  decisiTe  and  finali  if  the  court  were  to  refuse  to  enteriam  any  quei* 
tion  as  to  the  points  of  law  at  all,  as  not  being  properly  raised.  Again, 
taking  the  points  to  be  properly  raised  for  the  opinion  of  the  court,  to  the 
extent  of  enabling,  and  indeed  calling  upon,  the  court  to  say  whether  the 
arbitrators  have  decided  them  properly,  a  doubt  mieht  possibly  be  raised 
whether,  if  the  court  thought  them  improperly  decided,  the  hypothetical 
finding  and  ^assessment  in  the  award  could  stand,  or  whether  the  rsiQo 
award  must  not  be  set  aside  in  toto.  This  doubt,  however,  does  ^ 
not  arise,  inasmuch  as  we  are  of  opinion  that  the  arbitrators  have  decided 
the  points  of  law  rightly,  and  that  the  award  is  perfectly  good. 

All  that  appears  upon  it  subsequent  to  the  decision  of  the  arbitrators  is 
moperative,  and  surplusage,  and  need  not  be  reg;arded. 

The  rule  therefore  for  setting  the  award  aside  will  be  discbaiged  with 
costs.  Rule  discharged.  ^ 


SCOTT  V.  VAN  SANDAU. 

Bjr  order  of  nisi  prias,  all  matters  in  difference  in  a  canse  were  submitted  to  arbitratioBi 
with  liberty  to  the  arbitrator  to  reserve  questions  for  the  opinion  of  the  court  on  cer* 
tain  points  of  law  which  had  been  raised  at  the  trial.  Evidence  was  oflered  before 
him,  to  which  the  defendant  objected.  The  arbitrator  thought  the  objections  weightjr* 
but  refused  to  decide  upon  them,  and  declared  his  intention  to  receive  the  evidence* 
stating  that  he  should  raise  on  his  award  such  objections  to  it  as  appeared  to  him  on 
consideration  to  be  important,  but  he  declined  pledging  himself  to  raise  any  objection 
*n  particular.  Defendant,  thereupon,  moved  the  court  for  leave  to  revoke  his  submis* 
sion,  stating  that  the  admission  of  the  evidence  would  make  many  additional  meetings 
necessary,  and  cause  great  expense. 

H«/r/,  no  sufficient  ground  for  giving  leave  (under  stat  3  dc  4  W.  4,  c.  4S,  s.  39,)  to  revoke 
the  submission,  Uiough  the  objections  to  evidence  might  be  well  founded. 

'  R.  V.  Richards^  in  Michaelmas  term,  1840,  obtained  a  rule  calling  upon 
the  plaintiff  to  show  cause  why  the  defendant  should  not  have  leave 
to  revoke  his  submission  in  reference  in  this  cause.  The  motion  was 
made  on  an  affidavit  of  the  defendant,  which  stated  the  following  among 
other  facts : 

By  an  order  of  nisi  prius,  all  matters  in  difference  in  this  action  were  re- 
ferred to  a  barrister  ]{a)  and  it  was  ordered  that  he  should  have  the  same 
power  as  a  judge  at  nisi  prius  to  decide  as  to  the  admissibility  of  evidence, 
and  to  reser>'e  pomts  of  law  for  the  decision  of  the  •court.  The  costs  r#  jqq 
of  the  cause  and  of  the  reference  were  to  be  in  his  discretion.  Upon  ^ 
the  arbitration,  the  pluntiff  tendered  in  evidence  depositions  taken  under  a 
commission  for  the  examming  of  witnesses  in  Scotland.  The  defendant 
objected  (as  he  had  done  at  the  trial)  to  the  reception  in  evidence  of  the 
commission  or  of  the  depositions,  alleging  that  he  had  not  been  served  with 
a  copy  of  the  commission,  or  been  permitted  to  see  it ;  that  he  had  not  been 
informed  of  the  names  of  the  witnesses,  although  he  had  applied  to  the 
plaintiff's  attorney  for  them ;  that  he  had  not  had  proper  notice  of  any  of  the 
meetings  of  the  commissioners ;  that  he  had  had  no  reasonable  opportunity 
of  cross-examining  the  witnesses ;  that  the  commissioners  had  not  acted  in 
conformity  widi  the  commission ;  and  that  the  commission  was  not  in  ac- 
cordance with  the  order  by  virtue  of  which  it  was  issued,  and  had  not  been 
returned  in  accordance  with  the  commission,  nor  without  delay  after  the 
execution  thereof,  nor  according  to  the  requisition  of  the  statute  in  that 

(a)  For  a  more  particular  statement  of  the  circumstances  under  which  the  referasM 
look  place,  see  pp.  106, 106,  post 
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bdialf.(a)    He  also  objected  to  the  jndge^s  order  under  winch  the  commis* 
aoD  issued. 

The  arbitrator  was  inchned  to  think  some  of  the  objections  valid ;  but  he 
said  that,  although  he  felt  great  difficulty  on  the  subject,  he  should  receive 
the  depositions,  leaving  the  defendant  to  enforce  his  exception  to  them  in 
such  manner  as  he  mi^t  think  proper.  The  defendant  represented  to  the 
arbitrator  that  the  reception  of  this  evidence  would,  as  he  believed,  occasion 
tiiirty  additional  meetings ;  and  that,  although  the  award  might  ultimately 
be  set  aside,  defendant,  according  to  the  practice  of  the  court,  would  pro* 
*1041  ^^^^y  ^^^  recover  his  *costs  of  the  reference.  He  therefore  pressed 
-■  the  arbitrator  to  decide  at  once  upon  the  points  of  evidence^  offexw 
ing,  if  the  determination  should  be  in  his  favour,  to  agree  that  the  opinion 
of  the  court  should  be  taken  on  the  points,  pending  the  reference.  The 
arbitrator  declined  ^ving  his  decision  as  proposed ;  and  he  also  refused  to 
pledge  himself  to  raise  any  particular  objections  on  the  face  of  his  award ; 
saying  that  he  should  reserve  such  points  onlv  as  might  appear  of  sufficient 
importance.  The  defendant  then  applied  to  him  by  letter,  stating  what  had 
passed  on  the  reference,  and  requesting  the  arbitrator  to  certify  me  correct- 
ness of  such  statement ;  adding  that,  S  it  were  admitted  to  be  correct,  he 
should  endeavour  to  obtain  the  decision  of  a  iudge  on  the  case,  in  order  to 
prevent  useless  esqiense  and  discussion.  The  arbitrator  thereupon  wrote 
as  follows. 

'^Sir,  You  have  feirly,  and  I  believe  correcdy,  stated  the  course  pursued 
bjT  me  at  our  last  meeting.  I  refused  then,  and  still  advisedly  refuse,  to 
reject  the  depositions.  I  uiall  receive  them  in  evidence*  Whatever  objec* 
tions  to  the  admissibility  of  the  depositions  appear  to  me  upon  conaderation 
to  be  important,  I  will,  as  fully  as  I  can,  raise  for  the  opinion  of  the  court 
on  the  face  of  my  award.    I  am,  sir,  &c." 

The  defendant  then  applied  to  Coleridge,  J.,  at  chambers,  for  leave  to 
revoke  his  submission.  The  learned  judge  ordered  proceedings  to  be 
stayed  till  the  ensuing  term,  in  order  that  an  application  might  be  made  to 
the  court. 

Sir  W.  W,  Follettj  in  Michaelmas  term,  1840,(i)  showed  cause,  and  con* 
*1051   ^^^^  ^^^^  ^^  ^^^  alleged  were  *no  ground  for  revoking  a  sub* 
^   mission  to  arbitration,  under  stat.  3  &  4  W.  4,  c.  42,  s.  39. 

R.  V.  Richards  and  Cleasbyj  contAy  urged  that,  for  the  reasons  stated  in 
defendant's  affidavit,  the  commission  was  irregular,  the  return  bad,  and  the 
depositions  not  evidence :  and  that,  the  arbitrator  having  stated  his  intention 
to  admit  the  depositions,  and  refused  to  undertake  that  any  particular  ob* 
jecdon  should  appear  on  his  award,  sufficient  ground  was  shown  for  revoking 
the  submission.  They  cited  Phipps  v.  Ingram^  3  Dowl.  P.  C.  669,  and 
Clarke  v.  Stocken^  5  Dowl.  P.  C.  32,  35. 

Cwr.  adv.  vuU. 

Lord  Denacan,  C.  J.,  in  this  term,  (January  28th,)  delivered  the  judg- 
ment of  the  court. 

The  court  has  been  moved,  under  the  recent  act,  3  &  4  W.  4,  c.  42,  to 
permit  the  defendant  to  revoke  his  submission  to  an  agreement  of  reference 
under  circumstances  of  a  peculiar  nature,  which  have  required  our  serious 
consideration. 

The  action  was  brought  some  y^rs  ago,  by  a  writer  to  the  signet  in 

In)  1  W.  4,  c  SS. 

[h)  Novembei  SA.  Before  Lord  Denman,  C  J.  LitUedale,  Williams,  and  Co]s 
|idse,jM. 
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Edinburgh,  to  recover  compensation  for  agency  business  performed  for  Ae 
defendant,  an  attorney  in  London.  It  came  on  for  trial  before  nie  on  De- 
cember 10th,  1839 ;  and  the  whole  evidence  that  was  heard  consisted  of  the 
depositions  of  witnesses  examined  in  Scotland,  upon  interrogatories  under  a 
commission  directed  by  one  of  the  iudges  of  this  court.  To  the  regularity 
of  these  proceedings,  and  their  admissibility,  two  very  strong  objections 
were  oflered,  subject  to  *  which  I  thous^ht  it  best  to  receive  the  docu-  r^ing 
xnents.  The  case  was,  however,  in  all  respects  most  proper  to  be  ^ 
decided  by  arbitration  ;  and,  after  repeated  recommendations  from  myself  at 
a  late  hour,  when  but  a  portion  of  the  plaintiff's  evidence  was  gone  throu^, 
both  lilies  agreed  to  a  reference.  In  justice  to  the  defendant,  it  should  be 
stated  that  he  had  previously  to  the  trial  proposed  a  reference,  with  the  con* 
dition  that  power  over  the  costs  of  the  cause  should  be  intrusted  to  the 
,  arbitrator,  a  condition  which  appeared  to  me  far  from  unreasonable,  and  to 
which  at  length  the  plaintiff  acceded.  For  the  purpose,  however,  of  keep- 
ing alive  his  objections  to  the  proceedings  under  the  commission,  the  defend- 
ant expressly  stipulated  that  he  should  retain  the  right  of  objecting  to  them 
before  the  arbitrator,  who  was  to  have  the  same  power  as  a  judge  at  nisi 
prius  to  decide  as  to  the  admissibility  of  the  evidence,  and  reserve  points 
of  law  for  the  decision  of  the  court.  The  evident  meaning  was,  that  the 
award  should  be  made  subject  to  these  exceptions,  and  liable  of  course  to 
be  set  aside  if  they  were  well  founded. 

The  judge  was  requested  to  name  the  arbitrator,  and  selected  a>  gentleman 
of  high  station  and  character  at  the  bar,  who  undertook  the  inquiry.  About 
eleven  months  after,  and  when  some  meetings  had  been  held,  the  defendant 
obtained  the  present  rule,  which  does  not  proceed  on  the  stipulation  referred 
to,  no  award  having  been  made,  nor  the  objectionable  evidence  finally 
received,  but  which  brings  before  us  affidavits  detailing  communications 
between  the  arbitrator  and  the  defendant. 

The  above-mentioned  depositions  were  tendered  by  the  plaintiff  in  evi- 
dence, and  the  objections  to  them  *urged.     The  arbitrator,  pressed    r*i/yv 
to  declare  whether  he  would  receive  them  in  evidence  or  not,  wrote   •- 
a  paper,  in  which  he  declared  his  intention  of  receiving  them,  in  order  to 
enable  the  defendant  to  bring  the  matter  at  this  period  before  the  court. 

Whether  the  evidence  ought  to  be  received,  or  whether  the  formidable 
objections  raised  against  it  ought  to  prevail,  is  at  least  open  to  the  gravest 
doubt.  But  the  plaintiff,  in  showing  cause  against  the  rule,  has  not  chosen 
to  defend  the  evidence.  He  merely  contended  that  the  stipulation  already 
notic  d  was  the  security  provided  by  the  defendant  for  himself  against  the 
chance  of  any  error  that  may  affect  the  award,  and  that  we  ought  not  to 
anticipate  the  discussion.  He  undertakes  to  show,  when  it  arrives,  that  the 
evidence  is  admissible  in  point  of  law,  but  declines  now  to  take  up  the  con- 
troversy. 

There  is  another  complaint  against  the  arbitrator.  He  refuses  to  pledge 
himself  to  raise  on  the  face  of  his  award  all  the  objections  that  the  defendant 
may  bring  forwanl,  and  reserves  to  himself  a  discretion  on  the  subject.  On 
this  we  must  at  once  declare  our  opinion  that  he  takes  a  correct  view  of  hia 
duty.  The  analogy  of  nisi  prius  makes  this  clear.  If  the  award  reserves 
points,  the  court  will  decide  them ;  if  it  should  omit  any  which  the  defend- 
ant may  think  ought  to  have  appeared,  the  defendant  will  undoubtedly  be 
free  to  avail  himself  of  the  stipulation  in  the  order  of  reference,  and  call  upon 
us  to  set  aside  the  award  in  consequence. 

But  we  are  now  desired  to  prevent  this  from  ever  taking  place,  by  an 
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immediate  reyocation  of  the  arbitrator's  authority,  because  lie  has  declared 
'*10R1  ^  intention  to  decide  in  a  manner  supposed  to  be  ernmeous.  We 
J  *must  then  be  perfectly  conrinced  that  such  decision  vould  be 
erroneous.  Can  we  say  so  without  hearing  the  argument  of  the  other  party? 
He  indeed  declines  to  appear  in  its  support ;  but  he  assigns  a  reason  which 
"we  must  allow  to  be  sufficient. 

Perhaps  we  might  stop  here :  but  the  subject  is  important ;  and  a  further 
consideration  of  it  may  not  only  be  useiul  in  the  present  case,  but  as  sug- 

Sesting  general  rules  for  the  future.  The  arbitrator  is  not  bound  by  the 
eclaration  of  his  intention  to  admit  the  disputed  evidence ;  but,  on  the 
contrary,  aflcr  hearing  and  maturely  weighing  all  that  can  be  urged  on  either 
side  of  the  question,  he  is  then  to  form  his  judgment,  and  act  accordingly; 
and  the  court  will  presume  that  his  conclusion  will  be  Just.  Again,  if  the 
les;al  objections  to  this  evidence  are  in  themselves  fatal  to  it,  and  nothing 
which  has  occurred  between  the  parties  can  remove  them,  we  ought  to  give 
credit  to  the  plaintiff's  advisers  for  that  degree  of  common  prudence  which 
counsel  exercise  in  the  conduct  of  their  cases  in  withdrawing  the  evidence 
that  may  endanger  their  verdict.  Or,  even  if  the  evidence  should  be 
received,  the  award  may  possibly  be  such  as  to  satisfy  the  losing  party  that 
justice  has  been  in  fact  done,  and  that  he  ought,  as  an  honest  and  wise 
man,  to  acquiesce  in  it,  though  its  correctness  may  admit  of  some  question. 
In  any  one  of  these  three  events,  all  of  which  are  to  be  contemplated  as 
possible  terminations  of  the  case  at  nisi  prius,  the  matters  in  difference  will 
have  been  well  disposed  of,  to  the  great  benefit  of  both  parties.  But,  if  the 
evidence  shall  be  insisted  on  by  the  plaintiff,  and  received  by  the  arbitrator, 
and  if  the  defendant  shall  think  the  award  so  injurious  to  him  that  he  ought 
•1091  ^^  *  labour  at  reversing  it,  then  he  may  resort  to  the  remedy  provided 
J  at  his  own  suggestion  in  the  order  of  reference,  and  raise  his  objec- 
tions for  our  decision.  It  is  tnie  that,  in  this  case,  all  the  expense  and  time 
will  have  been  consumed  in  vain :  but  the  contingency  may  never  happen  ; 
and,  if  we  now  revoke  the  arbitrator's  authority,  all  the  same  waste  will  be 
incurred  up  to  the  present  stage  of  the  inquiry.  Nor  would  the  matters  in 
controversy  be  then  sent  to  a  new  arbitrator :  the  consequence  must  be  the 
restoration  of  the  cause  to  the  Middlesex  list,  in  which  there  would  be  no 
chance  of  its  coming  on  for  trial  for  many  months.  When  called  on,  the 
presiding  judge  would  soon  discover  that  it  could  not  be  properly  decided 
by  a  jury ;  and,  if  his  advice  to  submit  it  again  to  reference  should  be 
adopted,  the  same  career  of  litigation  would  be  opened  for  the  second  time. 
On  a  balance,  therefore,  of  the  conveniences  and  inconveniences  that  await 
our  decision  on  the  one  side  or  the  other,  we  have  no  doubt  that  the  con* 
tinned  progress  of  the  mquiry  before  the  arbitrator,  with  the  hope  of  his 
coming  to  a  just  and  satisfactory  conclusion,  holds  out  the  prospect  of 
greater  benefit  and  lesser  evils  to  both  parties. 

We  abstain  from  general  remarks  on  the  duties  of  those  who  submit  their 
causes  to  arbitration,  and  of  those  gentlemen  who  undertake  an  office  so 
hijrhly  advantageous  to  the  ends  of  justice.  Resorted  to  on  proper 
occasions,  the  jurisdiction  is  of  inestimable  value.  We  give  no  opinion 
how  far  such  questions  as  have  been  raised  in  this  case  ought  to  be  pressed 
upon  an  arbitrator,  or  answered  by  him :  but  manifestly  no  interlocutory 
proceeding  ought  to  be  encouraged.  Nor  do  we  make  any  remarks  on  the 
•1 1 01  ^^^  cases  cited,  except  that  •they  are  by  no  means  bmding  authorities 
-I  in  this.  We  will  only  observe  that  the  discretion  of  the  court  to 
which  this  appeal  is  made  ought  to  be  exercised  in  the  most  sparing  and 
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cautioas  manner,  lest  an  agreement  to  refer,  from  which  all  might  reasonably 
hope  for  a  q>eedy  end  of  strife,  should  only  open  the  floodgates  for  multi* 
plied  expenses  and  interminable  delays.  Rule  discharged. 


ROBERT  LIGHTFOOT  HEWITT  v.  JOHN  HEWITT. 

By  a  deed  of  snbmission  to  arbitFation  between  R.  and  J^  it  was  recited  that  they  had 
been  partners ;  that  J.  had  deposited  with  C.  and  Co^  bankers,  certain  sec ori ties  for 
sach  sams  as  they  had  advanced  or  might  advance  to  J.  as  surety  for  R.;  and  that,  H. 
being  indebted  to  the  bankers  in  40002.,  J.  had  mortgaged  to  them  secnrities  for  a  sum 
not  exceeding  3000L;  that  R.  and  J.  had  dissolved  partnership,  and  had  agreed  to  refer 
all  matters  in  difference,  dec  And  there  was  a  proviso  that,  if  the  arbitrators  should 
award  any  money  to  be  paid  by  J.  to  R,  they  should,  in  their  award,  if  the  mori^aga 
were  still  outstanding,  authorize  such  payment  to  be  made  to  the  bankers  in  reductxoa 
of  the  mortgage  debts,  and  should  further  award  that  R  should,  at  a  time  to  be  named 
by  the  arbitrators,  pay  in  to  the  bankers'  such  a  sum  as  would  be  sufficient  to  entitle 
J.  to  have  the  mortgage  discharged,  and  the  securities  deposited  by  him  released. 

The  arbitrators,  by  their  award,  found  that  3121/.  was  due  from  J.  to  R,  and  the  mort- 
gage outstanding;  and  they  ordered  J.  to  pay  the  312 W.  on  certain  days,  with  liberty 
to  him  to  pay  it  in  to  the  bankers'  as  above  stated,  'l^ey  also  awarded  that,  within 
one  month  from  the  payment  of  the  81212.,  R.  should  pay  in  to  the  bankers'  Buck  a  mm 
a$  would  be  iuficieni  to  entitle  J.  to  have  the  mortgage  discharged,  and  the  securities 
deposited  by  him  released.    It  did  not  appear  by  the  award  what  that  sum  would  be. 

Bdd,  that  the  award  was  not  final  on  this  point,  and  therefore  was  bad. 

Covenant  on  a  deed  of  submission  to  arbitration  as  to  all  matters  in 
difierence  between  plaintiiT  and  defendant  Breach,  non-payment  of  sums 
awarded  to  be  paid  by  defendant  to  plaintiff  on  certain  days,  unless  previous- 
ly paid  by  defendant  to  Sir  William  Bryan  Cooke  and  Co.  The  plea,  after 
oyer  of  the  indenture,  set  out  the  award,  alleging  that  the  arbitratois 
made  no  other,  and  (in  substance)  that  there  were  matters  in  difference 
which  ought  to  have  been,  but  were  not  decided  by  the  award,  and  that 
the  award  was  bad.  Verification.  Replication,  that  no  such  matters^ 
except  those  mentioned  in  the  award,  were  before  the  *arbitrators.  r«  m 
Verification.  Special  demurrer,  on  grounds  which  it  is  not  necessary  ■- 
to  state,  as  the  decision  of  the  case  turned  wholly  on  the  validity  of  the 
award.  Joinder.  The  demurrer  was  areued  in  last  Michaelmas  term,(a)  by 
CrompUm  for  the  defendant,  and  R.  V.  Richards  for  the  plaintiflf.  The  point 
decided,  and  the  facts  bearing  upon  it,  are  so  fully  s*ated  and  discussed  in  the 
judgment  of  the  court,  that  a  report  of  the  argument  is  unnecessary. 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  judgment  as  follows. 

This  was  an  action  of  covenant  for  non-perfonnance  of  an  award,  'he 
pleadings  in  which  raised  substantially  the  question  of  the  validity  of  the 
award ;  and  it  will  be  necessary,  therefore,  that  the  purpose  of  the  reference 
and  the  nature  of  the  award  should  be  explained. 

It  appears,  then,  by  the  deed  of  submission  of  28th  December,  1837,  anc 
the  award  of  the  14th  February,  1839,  that,  previously  thereto,  the  defend- 
ant  was  the  taker  of  lands,  &c.,  in  the  county  of  Cornwall,  productive  of  a 
mineral  useful  for  certain  purposes  of  manufacture,  and  that,  about  the  year 
1834  or  1835,  the  defendant  admitted  the  plaintiff  into  partnership  therein 
for  2000/. ;  and,  further,  that,  by  agreement  of  25th  January,  1836,  the  de- 
fendant, having  obtained  letters  patent  for  the  manufacture  of  a  certain  sub- 
stance therein  mentioned,  had  taken  the  plaintiff  into  partnership  as  therein 

('i^  November  lOth  and  13th,  1840.    Before  Lord  DemnaD,  C.  J.,  Littledale,  Wiliiamff 
and  Coleridge,  Js. 
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specified,  and  fliat  they  did  aocondingly  become  partners,  1)x)ug^  no  articles 
^1121  partnership  had, been  executed;  and  also  *that,  before  the  said 
-I  agreement  of  the  25th  Januaiy,  1836,  the  parties  had  dealings 
together;  and  that,  shortly  after  the  said  agreement,  the  defendant  had 
deposited  with  Cooke  and  Co.,  bankers,  certam  securities  for  such  sums  at 
thei/  had  or  wight  advance  to  defendant  as  surety  for  plaintiff;  and  that, 
plaintiff  being  indebted  to  them  in  about  4000/.,  the  defendant  executed  an 
assignment  S[  certain  securities  for  a  sum  not  exceeding  3000/.  ;(a)  and 
further,  that  the  said  parties  dissolved  partnership  on  the  15th  January, 
1837,  without  any  settlement  of  accounts  between  them  then  or  before,  by 
reason  whereof  they  had  agreed  to  refer  all  matters  in  difference  to  the  three 
arbitrators  therein  named,  with  the  powers  and  in  the  manner  therein  speci* 
fied.  Then  comes  a  provision  which  it  will  be  necessaiy  to  state  with  more 
particularibr.    It  is  as  follows : 

*1131  '^  it  is  in  the  said  deed  of  submission  provided  *that,  if  the  said 

-I  arbitrators  should  award  any  money  to  be  paid  to  the  plaintiff  by  the 
defendant  at  any  day  therein  named,  the  said  arbitrators  should  in  their  said 
award  (if  the  said  mortgage  to  the  said  bankers  should  be  still  outstanding^ 
authorize  the  payment  Siereof .  to  the  said  bankers  in  reduction  of  the  saia 
mortgage  debts,  and  should  further  award  and  direct  that  the  said  plaintiff 
ifbouui,  at  a  time  to  be  th^a  named  by  them,  pay  in  to  the  said  bankers'  such 
a  sum  of  money  as  would  be  sufficient  to  entitle  the  said  defendant  to  have 
the  estate  comprised  in  the  said  mortgage  released,  and  his  tide-deeds  and 
guarantees,  given  to  the  said  bankers  by  way  of  deposit,  restored  to  him. 

The  awaid  then  proceeded  to  state  the  amount  of  debt,  an  the  fiartnership 
and  private  accounts,  from  the  defendant  to  the  plaintiff,  to  be  3121/. ;  and 
directed  the  payment  to  be  made  upon  certain  days  and  times  to  the  plain- 
tiff, with  liberty  to  the  defendant  to  make  such  payment  to  the  said  bankers 
m  reduction  and  towards  ^tis&ction  of  the  said  mortgi^  debt(6)  And 
then  is  the  foUovring  passage : 

"  And  we  do  also  order  and  award  that  the  said  R.  L.  Hewitt  do  and 
dhall,  within  one  calendar  month  from  the  day  whereon  the  said  J.  Hewitt 
diall  have  so  paid  and  satisfied  the  said  sum  of  3121/.  and  interest,  pay  unto 
the  said  Sir  W.  B.  Cooke,"  &c.,  (the  bankers,)  ^^  such  a  sum  of  money  as 
will  be  sufficient  to  entitle  the  said  J.  Hewitt  to  have  the  estates  comprised 
m  the  said  mortgage  released  therefrom,  and  all  his  tide-deeds,  guarantees, 
and  securities  of  whatsoever  kind  or  nature  given  to  the  said  Sir  W.  B. 

(a)  The  reeitaU  in  the  deed  of  submission  here  referred  to  were  in  the  following 
jrords: 

**  And,  wherefts,  previously  to  the  date  of  the  said  recited  aicreement  and  pending  the 
jaid  partnership,  the  said  John  Hewitt  and  Robert  Lightfoot  Hewitt  have  also  had 
various  deatingi  and  mcmcy  transactions  together,  unconnected  with  the  said  partner* 
•hip :  And  whereas,  soon  aAer  the  date  thereof,nameIy,  on  the  3d  day  of  February,  1885, 
the  said  John  Hewitt  deposited  his  title-deeds  to  a  certain  leasehold  estate  in  London,  and 
to  certain  policies  of  assurance  and  other  effects,  with  Sir  William  Bryan  Cooke,  Baronet, 
mpd  Company,  bankers,  Retford,  as  a  security  for  such  sum  or  sums  of  money  as  the  said 
air  William  Bryan  Cooke  and  Company  had  then  advanced,  or  might  thereafter  advance 
ft  the  said  John  Hewitt  as  surety  for  the  said  Robert  Lightfoot  Hewin;  and  the  said 
J«hn  Hewitt  farther  agreed  to  execute  an  assignment  to  them  of  the  said  premises  wheop 
ever  requested:  And  whereas,  the  said  Robert  Lightfoot  Hewitt  being  indebted  to  the 
said  firm  on  his  banking  account  in  about  4000/^  the  said  Sir  William  Brj-an  Cooke  and 
Company  a^  ^ied  to  the  said  John  Hewiu,  on  such  his  undertaking,  to  give  farther 
security  for  a  sum  not  eiceeding  S(HMMh  pftrt  thereof,  by  an  assignment  to  them  of  tha 
aforesaid  leasehold  and  other  premises,  which  the  said  John  Hewitt,  by  indenture  bea» 
iftg  even  date  herewith,  has  accordingly  done :" — 

(6)  7*he  award  stated  that  the  mortgage  from  defendant  to  Sir  W.  B.  Cooke  and  C<k 
was  still  sabsisting. 

2q2 
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Cooke,"  4r  ^  "by  way  of  Mepodt,  restored  to  him."    The  other  r«ii  j 
directions  contained  in  the  award  it  is  not  necessaiy  to  pursue  fiutheri   ^ 
or  to  detail  with  greater  minuteness.(a) 

The  pleadings  are  as  follows :  The  declaration  assigns  as  a  breach  of 
covenant  on  the  part  of  the  defendant  the  non-payment  of  the  sums  of  10002. 
and  of  500/.  y  being  the  two  first  instalments  directed  by  the  award  to  be  paid 
by  the  defendant  to  the  plaintiiT. 

The  plea,  after  setting  out  the  deed  of  submission  upon  oyer,  and  also  the 
award  at  length,  states  Siat  at  the  tim6  of  making  the  said  award  there  were, 
and  yet  are,  divers  assets  and  debts  other  than  the  said  lands,  places,  takes, 
patents,  and  materials  in  the  said  award  mentioned,  belonging  to  the  said 
partnership ;  and  that  the  said  award  is  wholly  bad  and  void  in  law.  The 
replication  alleges  that  no  assets  or  debts  other  than  the  said  lands,  places,  takes, 
patents,  and  materials  in  the  said  award  mentioned,  belonging  to  the  said 
partnership,  were,  at  any  time  before  the  making  of  the  said  award,  submitted 
to  the  decision  of  the  said  arbitrators,  nor  had  the  said  aibitratora,  at  any 
time  before  the  making  of  the  said  award,  notice  of  any  assets  or  debts  other 
than  the  said  lands,  places,  takes,  patents,  and  materials  in  the  said  award 
mentioned,  belonging  to  the  said  partnership.  To  this  replication  there  is  a 
demurrer  assigning  several  special  causes. 

.The  main  question,  however,  discussed  in  the  argument,  and  now  for  our 
decision,  is,  whether  the  said  award  upon  the  fece  of  it  be  good  in  point  of 
law,  the  objection  being  that  it  has  not  disposed  of  and  adjusted  all  matters 
in  difference  between  the  parties,  and  therefore  is  not  final.  It  is  obvious, 
firom  the  terms  of  submission,  that  one  important  object,  so  far  as  the  r«|  ^^ 
^defendant  is  concerned,  was  to  release  him  fix)m  the  engagements  ■- 
into  which  he  had  enteml  with  Messrs.  Cooke  and  Co.,  the  bankers,  and  to 
procure  his  securities  which  he  had  deposited  with  them  to  be  restored  to  him. 
This  is  apparent  from  the  provision  that,  if  any  sum  should  be  awarded  to  be 
paid  to  the  plaintiff,  it  might  be  paid  by  the  derendant  to  the  bankers,  in  reduc- 
tion of  the  balance  due  upon  the  advances  made  by  them.  And ,  if  the  payment 
tf  the  whole  sum  awarded  to  the  plaintiff  must  necessarily  have  had  the  effect 
of  extinguishing  that  balance,  it  might  perhaps  have  been  reasonably  contended 
that  this  purpose  of  the  reference  had  been  answered.  The  state  of  that 
account,  however,  and  the  sum  actually  due  to  the  bankers,  are  left  in  perfect 
uncertainty.  That  the  sum  of  4000/.  was  due  from  the  plaintiff  to  them  is 
certain ;  but  how  much  more  may  have  been  advanced  by  them  in  addition, 
and  by  reason  of  the  securities  deposited  by  the  defendant,  does  not  appear. 
That  there  was  some  addition,  there  is  every  reason  to  conclude,  as  it  is 
stated  expressly  that  the  said  securities  of  the  defendant  were  deposited  to 
cover  '*  such  sum  or  sums  of  money  as  the  said  bankers  had  then  advanced 
or  might  thereafter  advance."  There  seems  to  be  no  reason  why  the  sum 
actually  due  to  the  bankers  at  the  time  of  making  the  award  might  not  have 
been  precisely  ascertained.  That,  however,  has  not  been  done  in  terms ; 
nor  can  it  be  collected  from  any  thing  appearing  upon  the  face  of  the  award. 
A  new  and  distinct  inquiiy  beyond  any  thing  that  has  been  done  by  the 
arbitrators  is  indispensable  to  fix  the  sum  upon  the  payment  of  which  the'^ 
defendant  would  be  released  from  his  obligation  and  obtain  the  return  of  hb 
securities ;  for  which  purpose  the  plaintiff  xs^  by  the  terms  of  the  deed  pj^^ 
^of  submission,  after  payment  made  to  himself  of  what  is  awarded  to  >^  ^ 
him,  to  pay  to  the  bankers  what  is  necessary.  The  award  on  this  point  runs 
thus :  thepUnrdiff'shaU  pay  such  a  sum  of  money  as  vnll  be  suffident  to  entiik. 
(a)  On  payment  of  Uie  sams  awarded,  mutual  releases  were  to  be  c^^^ 
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the  defendant;  as  by  the  extract  above  set  forth  appears.  Suppo^  nbw 
that  the  defendant  had  complied  with  all  the  terms  imposed  upon  him 
by  the  award,  but  that  a  sum  was  still  due  to  the  bankers  which  the 
plaintifi*  ought  to  pay  in  order  to  release  the  securides,  but  refused  <o  do  so. 
W  hat  remedy  would  there  be  for  him  (the  defendant)  upon  the  deed  of  sub- 
mission, agamst  the  plaintiff  for  not  paying  in  to  the  said  bankers'  ^'  such  a 
sum  of  money  as  will  be  sufficient  to  entide"  him  to  regain  his  securities,  in 
the  terms  above  quoted  from  the  award  ?  For  want  of  sufficient  distinctness 
and  certainty  upon  this  point  there  would  be  none :  the  inyestigadon  of  all 
the  accounts  anew  would  become  absolutely  necessary ;  and  almost  every 
point  that  has  been  referred  to  the  final  decision  of  the  arbitrators  must  be 
again  made  matter  of  evidence  and  discussion  before  a  jury. 

We  think  that  this  matter  was,  by  the  plain  meaning  of  the  deed  of  sub* 
mission,  a  matter  to  be  determined  conclusively  by  the  arbitrators,  and  there* 
fore  that  an  important  matter  in  difference  between  the  pardes  has  been  left 
by  them  unsettled  and  undecided,  or,  in  other  words,  Uiat  the  award  is  not 
final.    The  consequence  is  that  there  must  be  judgment  for  the  defendant 

Judgment  for  the  defendant. 
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Defendant,  to  prove  that  he  had  been  in  partnership  with  plaintiff,  offered  in  evidence  a 
written  contract  purporting  to  be  made  by  plaintiff  and  defendant,  as  partners,  with 
K.,  a  boilder,  for  work  lo  be  done  by  K.  npon  the  premises  where  plaintiff  carried  on 
the  business  in  which  defendant  alleged  himself  to  have  been  partner.  The  documcol 
was  in  plaintiff's  custody,  and  produced  by  him  on  notice. 

Htld,  that  the  contract  was  not  anmissible  without  proof  of  the  execution,  as  an  instm* 
ment  under  which  plaintiff  claimed  an  interest 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated.  Plea : 
Non  assumpsit.  Issue  thereon.  On  the  trial,  before  Lord  Denman,  C.  J., 
at  the  sittings  in  London  after  last  Michaelmas  term,  it  appeared  that,  durine 
the  time  in  question,  defendant  was  assisting  in  the  budness  of  Caleb  Welch 
Collins,  horse-hair  manufacturer,  in  whose  right  the  plaintiffs  sued :  and  the 
defence  was,  that,  during  that  period,  defendant  and  C.  W.  Collins  were 

?artners,  and  that  the  moneys  were  received  on  the  partnership  account, 
'he  defendant's  counsel,  in  the  course  of  their  proof,  bnered  to  give  in  evi- 
dence a  written  specification  or  contract  made  between  Kempster,  a  builder, 
and  C.  W.  Collins  and  Bayntun,  as  a  firm,  for  the  building  of  premises  in 
which  the  business  of  the  Sieged  partnership  was  to  be  carried  on :  and  thev 
proposed  to  show  that  work  Imd  been  done  by  Kempster  according  to  such 
contract.  The  document  was  in  the  custody  of  the  plaintiffs,  and  was  pro- 
duced by  them  on  notice  fix>m  the  defendant.  No  proof  of  the  execution 
was  ^ven;  and  the  defendant's  counsel  aigued  that,  coming  from  the 
plaintifls,  it  was  evidence  without  such  proof.  The  lord  chief  justice  beine 
of  a  contrary  opinion,  the  contract  was  not  put  in ;  and  the  plaintiff  obtained 
a  verdict. 

Jervis  now  moved  (a)  for  a  nile  to  show  cause  why  a  new  trial  should  not 

*1lR1   ^^  ^^^'  ^^  s^oount  of  the  rejection  *of  this  evidence.    It  must  be 

•I   admitted  that  the  mere  fact  of  the  document  coming  out  of  the  plain* 

tiffs'  hands  was  not  sufficient  to  make  it  evidence  against  them,  thou^  a 

oontraiy.  doctrine  prevailed  in  Rex  v.  Middlezoy^  2  T.  R.  4L     llie  law  oa 

t  subject,  as  now  received,  is  stated  in  2  PhiU.  on  £v.  654,  part  ii.  c.  4^ 

.  («)  Before  Lord  D«am«B,  C.  J^  LittledalCi  PaUeaon,  and  Coleridge,  Js* 
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'8th  ed.  But  proof  of  execution  is  dispensed  with  where  the  person  pro- 
ducing the  document  takes  an  interest  under  it.  This  has  been  held  even 
where  the  parhr  requiring  production  of  the  deed  intended  to  dispute  it  on 
the  ground  of  iraud ;  Carr  v.  Burdissj  1  Cro.  M.&  R.  782;  S.  C.  5  Tyrwh. 
909.  llie  contract  here  tendered  at  the  trial  was  an  instrument  under 
which  C.  W.  Collins  claimed  an  interest ;  for  it  was  his  securi^  against 
Kempster  in  case  it  should  become  necessaiy  to  enforce  a  specific  perfor- 
mance, or  to  check  or  control  his  proceedings.  [Colebidge,  J.  Then 
every  contract  which  a  party  to  it  produces  must  be  deemed  well  executed 
as  against  him.]  The  interest,  to  render  a  document  admissible  against 
those  producing  it,  need  not  be  of  the  same  pennanent  character  as  an 
interest  in  land.  [Colebid^,  J.  In  Pearce  v.  Hooper^  3  Taunt.  60,  and 
other  cases  cited  m  2  Phill.  on  Ev.  part  ii.  c.  4,  interests  of  an  abiding 
nature  had  passed.]  The  int^est  in  Carr  r.  Burdiss  was  not  more  perma* 
nent  than  in  the  present  case :  and  the  rule  of  evidence,  as  there  laid  down, 
could  not  depend  upon  the  degree  of  interest.  But,  whether  the  instrument 
here  had  been  executed  by  C.  W.  Collins  or  not,  he  had  kept  it  by  him, 
and* ratified  it  by  allowing  ^•M'k  to  be  done  upon  it:  and  this  was  such  an 
adoption  as  made  it  equivalent  to  a  declaration  by  him,  which,  under  the 
circumstances,  *ought  to  have  been  admitted.  [Lord  Denman,  C.  r^iiA 
J.  I  think  the  on^  mode  in  which  the  document  could  be  made  *- 
admissible  was  by  proof  of  the  execution,  unless  the  acting  upon  it  made  it 
evidence.]  Cur,  ado.  vuU. 

Lord  Denbcan,  C.  J.,  on  a  subsequent  day  of  the  term,  (Januaiy  23d,) 
said :  We  think  that  the  presence  of  the  attesting  witness  was  not  to  be 
dispensed  with  in  this  case.    There  will  be  no  rule. 

.  Rule  refused. 


The  QUEEN  v.  STAMPER  and  Another. 

By  a  rule  of  quarter  sessions,  it  was  ordered  that  aU  applications  intended  to  be  made 
for  orders  of  maintenance  in  t>astardy  should  be  entered  with  the  clerk  of  the  penea 
on  or  before  a  certain  day ;  and  that  snch  applications  should  be  called  on  at  the  ses- 
sions in  the  order  of  entry. 

The  overseers  of  a  parish  entered  an  application  with  the  clerk  of  the  peace,  according 
to  the  ahove  rule  and  the  practice  of  the  sessions,  paying  the  usual  fee  on  entry,  ana 
Sivtng  notice  to  the  party  against  whom  they  applied.  He  attended  at  the  sessions; 
and  the  case  was  called  on ;  but  the  prosecutors  did  not  appear.  The  sessions  made 
no  order  upon  the  application,  and  ordered  (under  stat  4  dL  6  W.  4,  c.  76,  s.  73)  that 
the  overseers  should  pay  costs  to  the  party  appearing. 

Btld^  that  the  entry  was  an  application,  and  the  calling  on  of  the  case,  and  attendance  ^ 
the  opposing  party,  a  hearing  of  such  application,  within  sect.  73 :  and,  therefore,  thai 
the  order  for  costs  was  rightly  made. 

iNDicTiiENT  stated  that,  at  the  general  quarter  sessions  at  Northallerton, 
on,  &c.,  before  John  Headlam,  clerk,  Jtc,  and  other  justices,  it  was  ordered 
by  the  same  justices  and  court,  That,  whereas  the  overseers  of  the  poor  of 
the  township  of  Nunnington,  &c.,  had  given  due  notice  to  one  James  Smidi 
of  their  intention  to  apply  to  the  said  court  at  those  sessions  for  an  order 
upon  him  as  the  putative  iather  of  a  certain  female  bastard  child,  of  which 
one  Alice  Walker  was  then  lately  delivered,  and  which  had  become 
chargeable  to  the  township,  for  the  maintenance  and  support  of  the  said 
ehild:  and,  whereas,  James  Smith  had  duly  appeared  ^before  the  r«|oA 
eourt  in  compliance  with  the  notice  in  order  to  resist  the  said  appli-  ^ 
eation ;  and  the  overseers  had  made  the  application ;  and  James  Smith  had 
tfaereup<m  resisted  the  samei  and  the  couit  thfiieupon  hewing  the  evidence 
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did  not  (bisk  fit  to  make  any  order  on  the  application :  and,  whereaai,  k 
duly  appeared  to  the  said  court  that  James  Smith  had  incurred  certain  costs 
amounting  to,  &c.,  in  resisting  the  said  application:  the  court  did  therefore 
then  order  that  the  said  overseers  should  forthwith  pay  unto  James  Smith 
the  said  sum  for  his  costs,  &c. ;  of  which  order  Richard  Stamper,  late  of 
Kunnington,  yeoman,  and,  &c.,  (the  two  defendants,)  then  and  there  being 
the  overseers,  &c.,  on  the  day  and  year  aforesaid  had  notice :  nevertheless 
they,  being  served  with  such  order,  did  then  and  there  neglect  and  refuse  to 
pay  to  J.  Smith  the  said  sum  of,  &c.,  for  his  costs ;  nor  have  they  since  com- 
plied with  the  said  order,  although  often  requested  so  to  do,  &c.  Pleii :  Not 
guilty. 

On  the  trial,  before  Parke,  B.,  at  the  Yorkshire  Spring  asazes,  1839,  the 
order  was  proved,  as  above  stated.  The  defendants'  counsel  (citing  Sex  v. 
GUkeSy  8  B.  &  C.  439,  (15  £.  C.  L.  R.  261))  contended  that  their  appli- 
cation  to  the  sessions,  dioueh  recited  in  the  order,  must  be  prpved  by  other 
evidence.  The  prosecutors  counsel  then  proved  that  an  entry  had  been 
made  by  the  defendants'  attorney  at  the  proper  time,  and  acconling  tatlne 
usual  practice,  in  a  book  kept  by  the  clerk  of  the  peace^  contmiuns  9i  li^  of 
the  applications  intended  to  he  made  for  orders  of  maintenano&  in  oastardy. 
The  entry  was:  "No.  13,  Nunnington.  Smith,  attorney  fix*  complain- 
*1211  ^'^^^  ^y  ^^  ^practice,  ft  fee  was  paid  by  the  party  entering  the 
^  application,  on  entry.  The  followbg  order  of  sessions,  dfUed  June 
30th,  1835,  was  in  force  when  the  present  entry  was  made. 

Ordered.  "  That  at  the  future  quarter  sessions  all  appliceliona  intended 
to  be  made  for  orders  of  maintenance  in  bastardy  be  entered  with  the  clerk 
of  the  peace  on  or  before  twelve  at  noon  on  Tueiaday  in  sessions ;  and  no 
application  will  be  received  unless  so  entered,  except  on  special  application 
to  the  courts :  and  such  applications  will  be  caned  on  in  the  order  of 
entry." 

A  witness  stated  that  the  practice  was  to  call  on  the  cases  according  to 
such  order,  and  the  application  was  then  made  in  opea  court,  by  the  over- 
seers or  their  counsel.  In  the  present  instance,  notice  of  the  intended 
application  had  been  given  by  the  defendants  to  the  prosecutor ;  and  his 
attorney  was  present  at  the  sessions.  The  case  was  called  on  as  usual,  on 
the  Wednesday  after  entry,  but  the  overseers  made  no  application  to  the 
court. 

The  learned  judge  was  of  opinion  that  these  facts  were  evidence  of  an  in- 
tended application  to  the  court,  but  not  of  an  application  made ;  and,  there* 
fore,  that  the  now  prosecutor  had  not  shown  himself  entitled  to  costs  under 
Stat.  4  dt  5  W.  4.  c.  76,  s.  73.  He  directed  a  verdict  for  the  defendants, 
subject  (by  consent)  to  the  opinion  of  tliis  court  on  a  motion  to  enter  the 
verdict  for  the  crown.  A  rule  nisi  was  obtained  accordingly  in  the  ensuing 
term. 

Sir  F.  Pollock  and  Jirchhold  now  showed  cause.(a^    Sect  72  of  stat.  4  & 

m\o!¥\  ^  ^*  ^'  ^'  ''^'  ^™po^^"  ^^^  ^overseers,  when,  a  bastard  child  is 

-■   chargeable,  to  apply  to  the  sessions  for  an  order  of  maintenance  on 

tiie  putative  father.     Sect.  73  provides,  <^  that  if  upon  the  hearing  of  such 

application^  the  court  shall  not  think  fit  to  make  any  order  thereon,  it  shall 

order  and  direct  that  the  full  costs  and  chana^es  incurred  by  the  person  so 

intended  to  be  charged  in  resisting  9uch  application  shall  be  paid  by  such 

overseers  or  guardians."    The  jurisdiction  to  order  costs  is  given  only  where 

the  application  has  actually  been  made  and  heard.    The  rule  of  sessions, 

(a)  Before  Lord  Denman,  C.  J^  Littledale,  Patteeoii«  andi  Qoitridge,  Js. 

voIm  xu.  59 
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proved  in  tbis  case,  shows  the  distinction  relied  upon,  between  an  intended 
application  and  one  actually  made ;  for  it  directs  that  all  applications  *^  io; 
tended  to  be  made"  shall  be  entered,  &c. ;  "  and  no  application  will  be 
received  unless  so  entered."  The  language  used  in  the  earlier  part  of  sect 
73  points  to  the  same  distinction ;  it  is  enacted  "  that  no  such  application 
shall  be  hesurd"  unless  fourteen  days'  notice  shall  have  been  given  *^  ot  such 
intended  application ;"  in  default  of  which,  ^'  the  hearing  of  such  applica- 
tion" shall  be  deferred  to  the  next  sessions.  The  list  in  which  the  entry 
here  was  made  was  a  list  of  intended  applications ;  and  nothing  was  done 
beyond  such  eiitiy.  The  case  was  like  a  cause  set  down  in  the  cause-paper, 
but  untried.  The  order  for  costs,  therefore,  was  made  without  authority.  It 
is  true  that  the  order  states  an  application  actually  made ;  but  justices  can- 
not,  by  their  own  statement,  give  themselves  jurisdiction ;  Regina  v.  Bolton^ 
ant^,  p.  66 ;  Welch  v.  JVlwA,  8  East,  394 ;  Rex  y.  Gilkes,  8  B.  &  C.  439.(a) 
If  tiieir  statement,  though  not  conclusive,  be  evidence  of  the  alleged  fact,  it 
is  capable  of  bein^  rebutted;  and  it  was  so  *here.  Besides,  the  r%'iqvk 
making  of  the  application  is  alleged  in  this  order  by  way  of  recital  ^ 
only,  and  therefore  is  not  conclusive ;  Co.  Litt.  352  b.  [Lord  Denman,  C.  J. 
A  recital  has  repeatedly  been  held  equivalent  to  a  direct  affirmation.] 

Alexander  and  Bliss ^  contra.  The  order  was  at  least  evidence,  and, 
under  the  circumstances,  sufficient  evidence,  of  an  application  within  the 
statute.  It  might  have  been  rebutted,  but  was  not.  Rex  v.  GiUces  is  a 
different  case  from  this.  The  order  there  was  for  readmitting  a  party  into  a 
benefit  society;  and,  to  enforce  that  object,  it  was  necessary  that  two 
judicial  acts  should  have  been  performed,  namely,  that  the  rules  of  the 
society  should  have  been  allowed  at  the  sessions,  and  that  two  justices 
should  have  made  the  order  for  readmission.  Unless  the  prior  judicial  act 
had  been  performed,  the  justices  could  not  have  proceeded  to  make  the 
order.  [Lord  Denman,  C.  J.  The  mention  of  the  allowance  there  was 
rather  a  reference  made  to  matter  on  record,  than  an  averment  by  the  jus- 
tices.] The  distinction  between  those  prior  facts  and  proceedings  upon 
which  the  authority  to  make  an  order  is  founded,  and  circumstances  merely 
constituting  part  of  the  evidence  on  which  the  order  is  made,  appears  from 
several  other  cases.  Rex  v.  Whiie^  Cald.  183 ;  Rex  v.  Shiptan^  8  B.  &  C. 
772,  {15  E.  C.  L.  R.  337 ;)  Rex  v.  Wade,  1  B.  4  Ad.  861,  (20  E.  C.  L.  R. 
497 ;)  Rex  v.  »Sbper,  3  B.  &  C.  89/ ,  (10  E.  C.  L.  R.  253,)  and  Rex  v.  Myiion, 
Cald.  536,  were  also  referred  to« 

Assuming,  however,  that  the  order,  stating  an  application  to  have  been 
made,  is  not  conclusive,  the  *entry,  which  was  here  proved  inde-  r»|g^ 
pendendy  of  the  order,  was  an  application.  The  sessions  clearly  ^ 
were  of  that  opinion ;  and  they  are  proper  judges  of  their  own  practice. 
Their  construction  is  reasonable,  and  consistent  with  the  words  of  the  ses* 
sions  rule,  that  "all  applications  intended  to  be  made"  " be  entered,"  &c. 
The  entry  is  tiie  first  judicial  act  of  the  application.  The  particulars  of  the 
application  are  set  down ;  and  a  fee  is  paid,  not  for  leave  to  make  the  ap- 
plication, but  as  the  first  step  in  making  it.  The  party  cannot  afterwards 
w'ithdraw  from  the  court  without  obtaining  permission,  or  incurring  the  con- 
sequences of  a  nonsuit.  Stat.  4  &  5  W.  4,  c.  76,  s.  72,  says  that  the  over- 
seers may  apply  for  an  order  of  maintenance,  "  and  the  court  to  which  such 
application  shall  be  made  shall  proceed  to  hear  evidence  thereon."  The 
application  and  the  hearing  are  treated  as  distinct  in  this  clause  and  in  sect. 
74.    This  latter  section  enacts  that,  if  the  party  to  be  charged  shall  not 

(a)  8ee  note  (a)  to  KiU  and  Lan/a  case,  1  B.  &  C.  101. 
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appear  ^'  at  the  time  when  such  application  shall  come  on  «x)  be  Leard" 
according  to  notice,  the  Court  of  Quarter  Sessions  shall  nevestheless  proceed 
to  hear  the  same.  And  sect.  73  enacts  that  the  overseers  shall  pay  costs  to 
the  **  person"  "  intended  to  be  char|;ed,"  if  on  the  hearing  of  their  applica« 
tion  the  sessions  make  no  order.  Now,  if  it  be  held  that,  where  the  over- 
fleers  have  entered  their  application,  but  make  default  at  the  sessions,  there 
can  be  no  ^^  hearing"  within  sect.  73,  the  individual  charged  has  in  that 
case  no  remedy  for  his  costs,  though,  if  he  make  default,  the  overseers  may 
prosecute  their  application  against  him  under  sect.  74,  as  if  he  were  present. 
The  legislature  must  have  intended  to  provide  a  remedy  in  both  cases.- 
The  present  case  is  analogous  to  those  of  costs  on  determination  of  an 
*1251  *^PP^  against  a  poor-rate  under  stat.  17  G.  2,  c.  38,  s.  4.  On 
•I  the  construction  of  that  clause  it  was  held  that,  if  notice  of  appeal 
had  been  given,  but  no  appeal  entered,  the  sessions  could  not  award  costs ; 
Rex  V.  The  Justices  of  Essex,  8  T.  R.  583.  But  in  Rex  v.  Caioston,  4  Dowl.. 
&  R.  445,  where  the  appellant  entered  and  respited  his  appeal,  and  it  was 
afterwards  allowed  without  opposition,  the  respondents  giving  notice  before 
the  sessions  that  they  would  submit,  this  was  held  to  be  a  determination  of 
the  appeal,  entitling  the  appellant  to  costs.  The  act  of  the  parish  officers  here, 
in  entering  their  application,  brings  the  case  as  much  within  the  determmation 
of  the  sessions  as  the  entiy  and  respite  in  Rex  v.  Cawstan,  [Patteson,  J.  The 
later  case  of  iter  v.  The  Justices  ofEssex,  1  Dowl.  P.  C.  539,  is  strongly  in  your 
favour.  Lord  Denmak,  C.  J.  Under  stat.  17  G.  2,  c.  38,  s.  4,  the  costs 
were  given  to  the  party  for  whom  the  appeal  should  be  determined ;"  here 
they  are  given  by  sect.  73,  if  upon  ^^  me  hearing  of  such  application"  the 
sessions  make  no  order  thereon.]  No  definition  of  a  ^^  hearing"  is  given. 
Whether  there  is  one  or  not  cannot  depend  upon  the  length  of  time  occupied 
by  the  case.  And  the  overseers  ought  not  to  allege  in  their  defence  the 
want  of  a  hearing  which  they  prevented.  [Patteson,  J.  Sect.  74  speaks 
of  a  hearing  where  the  party  complained  against  was  absent.  I  do  not  see 
why  there  may  not  be  one  where  the  prosecutors  make  default.  And,  if 
they  withdraw  their  application,  I  think  they  cannot  allege  that  the  proceed- 
ing which  followed  was  no  hearing.] 

Cur.  adv.  vuU. 
*1261       *I^i^  Denman,  C.  J.,  in  this  term,  (February  1st,)  delivered  the 
^  judgment  of  the  court. 

This  was  an  indictment  against  the  overseers  of  the  township  of  Nunning- 
ton,  in  the  North  Riding  of  Yorkshire,  for  not  obeying  an  order  of  sessions 
for  payment  of  costs  to  one  James  Smith.  The  defendants  had  given  notice 
to  James  Smith  of  their  intention  to  apply  to  the  sessions  for  an  order  on  him 
as  the  putative  father  of  a  bastard  child,  under  the  seventy-second  section 
of  4  &  5  W.  4,  c.  76.  Smith  had  appeared  at  the  sessions,  but  the  defend- 
ants did  not  attempt  to  prove  the  case.  The  court  ordered  costs  to  Sinithj 
under  the  seventy-third  section  of  the  act.  A  verdict  was  taken  for  the 
defendants  at  the  trial,  with  liberty  to  enter  a  verdict  for  the  crown  if  the 
court  should  be  of  opinion  that  an  application  had  been  made  and  heard  at 
the  sessions,  so  as  to  give  the  court  jurisdiction  to  order  the  payment  of 
these  costs.  (His  lordship  then  read  the  rule  of  sessions,  as  stated,  p.  121, 
an*&.)  The  defendants  entered  their  application  on  the  Tuesday  in  sessions, 
in  pursuance  of  this  rule ;  and  it  was  called  on  in  its  order  on  the  Wednes- 
day. The  defendants  did  not  then  appear,  nor  make  any  application  in 
open  court.    James  Smith  appeared  to  resist  the  application. 

We  aie  of  opinion  that  the  entry  with  the  clerk  of  the  peace  in  this 
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ease  was  an  application  within  the  meaning  of  the  act  of  paritament,  so  as 
to  ^ye  me  court  of  sessions  jurisdiction ;  and  that  the  calling  on  of  the  case 
and  appearance  of  James  &nith  to  resist  the  application  was  a  sufficient 
hearing. 

We  consider  the  rule  of  sessions  as  regulating  the  mode  of  making  ofpli* 
(uUuni  to  the  court,  which,  being  a  matter  of  practice,  it  was  quite  compe* 
tent  to  them  to  *regulate;  and  not  as  merely  directing  a  notice  of  r*iM 
intended  application.  !> 

The  court  of  sessions  hare  evidently  put  this  construction  upon  their  own 
role ;  and  we  think  it  is  the  right  one. 

The  rule  must  be  made  absolute  to  enter  a  verdict  for  the  crown. 

Rule  absolute. 


BLACKWELL  and  Others  (Administratrixes  with  the  will  annexed,  &c.) 

V.  M*NAUGHTAN. 

la  assumpsit  on  a  contract  to  redeliver,  on  reqaest,  wine  which  had  been  placed  in 

defendant's  care,  plaintiffs  offered  in  evidence  a  writing  signed  bj  defendant,  (a  win^ 

merchant,)  in  substance  as  follows ; 
"This  is  to  certify  that  M.**  (defendant)  '*  has  in  his  cellar  belonging  to  H.,*'  (under  whom 

plaintiffs  claimed,)  **  that  is  paid  for,  twelve  dozen  of  port  wine,**  &c.,  **  March  5th, 

1823.    Received  from  H.  five  bottles  of  port,"  &C.,  **  making  in  the  whole,"  Ac    **  All 

the  above  wine  paid  for." 
|Mi/,  that  such  writing  was  admissible  without  a  stamp,  not  being  an  "agreement,  or 

any  minute  or  memorandum  of  an  agreement,"  or  **  evidence  of  a  contract,"  within 

Stat.  66  G.  3,  c.  184,  Sched.  Part  I.,  tiL  Jgrtenunt. 

Assumpsit.  The  declaration  stated  a  deliveiy  by  the  testatrix  to  defend* 
Kit,  at  his  request,  of  twenty^one  dozen  of  port  wine  to  be  taken  care  of  for 
her,  and  redelivered  on  request ;  promise  by  him  to  take  care,  &c.y  and 
redeliver,  &c. :  receipt  of  the  wine  by  him  mim  testatrix  for  the  purpose 
aforesaid:  breach,  that  defendant  did  not  take  care,  &c.,  nor  redeUver 
when  requested  (to  wit,  on,  &c.)  by  the  testatrix.  There  was  a  like  count 
a:verring  request  by  plaintiffs.  Pleas:  1.  Non  assumpsit.  2.  Denying 
request  by  testatrix.     3.  Statute  of  limitations.     Issues  thereon. 

On  the  trial  before  Lord  Dcnman,  C.  J-^  at  the  sittings  in  London  after 
last  Michaelmas  term,  the  plaintiffs  offered  in  evidence  the  following  memo- 
randum, signed  by  the  defendant : 

"  This  is  to  certify  that  Mr.  M'Naughtan,  of  20  Beaumont  street,  St. 
Maiylebone,  has  in  his  cellar,  belonging  *to  Mrs.  Hartley,"  (the    rviofi 
testatrix,)  ^'that  is  paid  for,  eight  dozen  and  a  half  of  port  wine,    ^ 
bottled  November,  1819;  one  dozen  Bucellas;  and  twelve  dozen  port, 
bottled  6th  September,  1822. 

^^  March  5th,  1823.  Received  from  Mrs.  Hartley  five  bottles  port,  eight 
bottles  Bucellas,  two  bottles  claret,  one  pint  bottle  Cape.  Making  in  the 
whole  twenty  dozen  and  eleven  bottles  of  port,"  &c. 

^^  At  the  last  setdement  of  the  empty  bottle  account,  there  remained  due 
to  Mr.  M^Naugfatan,"  &c. ;  (this  account  was  then  stated,  ending,)  ^'  on^ 
dozen  and  seven  bottles  due  to  Wm.  M^Naughtan. 

"  All  the  above  wine  paid  for. 

(Signed)  Wm.  M^Naughtan." 

The  defendant's  counsel  objected  that  this  memorandum  was  not  admi»* 
able  without  a  stamp.  Hie  lord  chief  justice  admitted  the  evidence ;  aad 
the  plaintiffs  had  a  verdict. 

Sir  F.  Pollock  now  moved  for  a  new  trial,  on  die  gionnd,  anong  otlier^' 
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tiiat  this  document  was  improperly  received.  Tboogh  not  an  obligatoiy 
instrument  in  itself,  it  was  (in  the  words  of  stat.  65  G.  %  c.  184,  Sched.  Pait 
I.  tit«  .Agreement)  '^  evidence  of  a  contract ;"  and,  therefore,  ought  to  have 
bad  an  agreement  stainp.  [Lord  Denman,  C.  J.,  I  thought  the  certificate 
was  not  proof  of  a  contract,  but  proof  of  an  independent  fact  from  which, 
among  others,  a  contract  might  be  mferred,  if  the  case  were  sufficiently  made 
out  LiTTLEDALE,  J.  Supposc  a  pcrsou,  ^ing  out  of  town,  leaves  a  box 
with  a  fiiend  to  be  taken  care  of,  and  he  gives  a  written  acknowledgment. 
^15291  ^^^^  ^^^  require  a  stamp?]  If  it  were  proceeded  upon  as  the 
-■  ground  *on  which  a  contract  was  to  be  established,  it  ought  to  be 
8tamped.(a)  [Coleridge,  J.  This  wridng  was  merely  evidence  of  a  fact 
from  which  the  plaintifls  sought  to  infer  a  contract.]  If  a  verbal  contract 
refers  to  a  matter  in  wridng,  which  must  be  used  in  evidence  to  make  out 
the  contract,  such  writing  must  be  stamped.  [LrrrLEDALE,  J.  That  depends 
on  the  nature  of  the  case.  The  tide  of  that  part  of  the  schedule  on  which  you 
rely,  is  "^Agreement."  Is  this  wridng  such  an  agreement  ?]  The  words  are, 
'^Agreement,  or  any  minute  or  memorandum  of  an  agreement."  [Little- 
dale,  J.  There  is  nothing  mutual  in  this  document.  Patteson,  J.,  refer- 
red to  MulleU  V.  Huddson^  7  B.  &  C.  639,  and  Tamkins  v.  J&%,  6  B.  j^ 
C.54L] 

The  motion  was  then  supported  on  other  grounds. 

Lord  Denmak,  C.  J.,  as  to  the  stamp,  r^  the  judgment  of  Lord  Ten- 
terden  in  MuUeU  v.  Huckisan^  and 

The  court  (6)  Refused  a  rule.(c) 

(a)  There  was  other  evidence  in  this  case  (bat  no  direct  proof  of  contract)  from  which 
the  plaintiffs  inferred  that  the  wine  was  received  on  an  implied  undertaking  to  redeliver. 

(b)  Lord  Denman,  C.  J.,  Littledaie,  Patteson,  and  Coleridge,  Js. 

(r)  See  Dee  dem.  Frnnkia  v.  Frankis,  11  A.  dc  B.  793,  (39  E.  C.  L.  R.  831.)  and  the 
observations  there  made  on  MuUett  v.  Huchiion.  Also  Vaughlon  v.  Britu,  I  Mann.  &,  G.  359, 
(39  E.  C.  L.  R.  486.) 


•130]   •The  QUEEN  v.  The  Guardians  of  the  Poor  of  the  BRAIN- 
TREE  Union. 

The  Poor  Law  Commissioners  may  order  the  guardians  of  a  union  to  appoint  a  chaplain 
for  the  anion  workhouse,  with  a  salary ;  such  chaplain  being  an  officer  within  the 
meaning  of  stat  4  d&  5  W.  4,  c.  76,  s.  46,  interpreted  by  sect.  109. 

It  is  no  objection  to  such  order  that  by  a  previous  order,  not  expressly  altered  or  rescinded, 
the  commissioners  have  authorized  the  guardians  to  appoint  such  chaplain  if  they 
shall  deem  it  necessary,  aud  have  specified  his  duties  in  case  it  shall  have  been  deem* 
ed  necessary  to  appoint  him. 

Mandamus.  The  writ  recited  an  order  of  the  Poor  Law  Commissioners 
to  the  guardians  of  the  Braintree  Union  m  Essex,  made  Auc;ust  2d,  1838, 
lequinng  them,  within  one  month  from  the  date  thereof,  (which  term  was 
enlarged  by  subsequent  orders,  also  set  forth,)  to  appoint  a  chaplain  of  the 
union ;  and,  as  soon  as  conveniently  might  be  aAer  such  appointment,  to 
report  the  same  with  the  amount  of  salary,  &c.,  to  the  commissioners,  in 
order  that  they  might  approve  or  disallow  the  same,  or  give  such  other  direc* 
tions  thereon  as  the  case  might  require.  The  writ  commanded  the  guar- 
dians to  obey  the  said  orders,  or  to  show  cause  to  the  contrary. 

Return,  stating  the  following  reasons  for  not  obeying  the  writ.  That  the 
orders  (or  copies)  had  not  been  sent  to  one  of  the  secretaries  of  state,  ^^  al* 
though,  at  the  several  times  when  the  said  or*»»''s  were  respectively  issued, 
ID  order  in  the  same  terms  and  to  the  same  effect,  intent,  and  purpose,  had 
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been  addressed  hj  the  said  commissioners  to  the  guardians  of  the  poor  of 
another  union  than  the  Braintree  Union,  that  is  to  say,  the  Royston  Union." 
And  (in  substance)  that,  by  a  former  order  of  the  commissioners,  sent,  on 
10th  April,  1836,  to  the  guardians  of  the  Braintree  Union,  and  still  unre- 
voked, provision  was  made  for  religious  instruction,  and  the  performance  of 
religious  duties,  within  the  workhouse,  independently  of  any  appointment  of 
a  chaplain,  this  previous  *order  only  prescribing,  as  to  a  chaplain,  r«|q| 
that,  in  case  the  guardians  shall  deem  tt  necessary  to  appoint  one,  he  *- 
must  be  licensed  and  approved  by  the  diocesan ;  and  that,  in  any  case  in 
which  it  shall  have  been  deemed  necessary  to  appoint  a  chaplain,  he  shall  per« 
form  certain  duties,  which  were  specified  in  this  order.(a)  The  return  then 
stated  that  the  defendants,  ^^  in  the  exercise  of"  their  ^Mudgment  and  dis- 
cretion as  guardians  of  the  poor  of  the  Braintree  Union,"  dia  "  not  deem  it 
necessary  to  appoint  a  chaplain  to  the  said  union,"  for  which,  their  determi- 
nation and  opinion,  they  assigned  their  reasons.  The  argument  and  judg- 
ment of  the  court  not  having  turned  upon  these,  it  is  unnecessaiy  to  set  them 
out.(6) 

•The  question  of  the  validity  of  this  return  was  now  argued  on  a  r^joo 
concilium. (c)  ^ 

Sir  /.  Campbellj  Attorney-General,  against  the  return.  As  to  the  first 
objection  raised  by  the  return ;  stat  4  &  5  W.  4,  c.  76,  s.  16,  enacts  that 
no  "  general  rule"  of  the  commissioners  shall  take  effect  till  it  shall  have 
been  laid  before  a  secretary  of  state ;  but  a  general  rule  is,  according  to  sect 

(a)  Namely.  **  1.  To  read  prayers  and  preach  a  sermoD  to  the  paapers  every  Sundajr* 
2.  To  administer  the  sacrament  to  such  of  the  paupers  as  may  be  desirous  of  receiTing 
the  sacrament,  once  every  three  months.  3.  To  examine  and  catechise  the  children  at 
least  once  every  month;  and  after  each  of  such  examinations  to  record  the  same,  and 
state. the  general  progress  and  condition  of  the  children,  and  the  moral  and  religioas 
state  of  the  inmates  generally,  in  a  book  to  be  kept  for  that  purpose,  to  be  laid  before  the 
board  of  guardians  at  their  next  meeting;  in  which  book  also  the  chaplain  shall  insert 
the  date  of  each  of  his  attendances  at  the  workhouse.  4.  To  visit  the  sick  paupers  in  the 
workhouse  when  especially  applied  to  for  that  purpose  by  the  master  or  matron  ;  and 
generally  to  watch  over  the  moral  and  religious  conduct  of  all  the  iadividuals  of  the 
establishment.'* 

(b)  The  substance  of  them  was  as  follows:  That  the  roaster,  schoolmaster,  Ac,  had 
duly  performed  certain  functions  assigned  to  them  by  the  former  order,  with  regard  to 
religion  and  morals.  That  the  inmates  of  the  workhouse  had  sufficient  opportunity  to 
attend  the  parish  church  of  Braintree,  or  the  dissenting  chapels  in  the  neighbourhood 
of  the  workhouse,  and  were  encouraged  so  to  do.  IMiat  the  guardians  had  proposed  to 
the  clergymen  of  the  union  to  supply,  gratuitously  and  in  conjunction  with  the  dissenting 
ministers  uf  the  union,  religious  consolation  and  instruction  to  the  poor  in  the  unioa 
workhouse,  which  the  said  clergymen  had  refused  to  do.  That  the  dissenting  ministers 
of  the  union  had  been  invited  to  attend  the  inmates  of  the  workhouse  who  were  dissenters* 
and  had  accepted  such  invitation.  That,  from  1838  till  now,  service  had  been  performed 
in  the  workhouse  every  Sunday  evening  by  a  dissenting  minister,  and  attended  by  a 
majority  of  the  inmates.  That  such  attendance  was  voluntary;  and  that  the  guardians 
were  always  ready  and  willing  to  permit  any  clergyman  of  the  established  church  to 
enter  the  workhouse,  at  the  request  of  any  of  the  inmates,  for  the  purpose  of  giving  reli- 
gious consolation  and  instruction.  That,  in  the  parishes  composing  the  union,  a  great 
majority  of  the  rate-payers  and  other  inhabitants  were  dissenters,  and,  with  other  parish* 
ioners  who  were  members  of  the  established  church,  conscientiously  averse  to  the  appoint- 
raent  of  a  chaplain  for  the  union,  and  to  making  any  contribution  for  his  support.  That 
the  parishes  had  been  much  burdened  with  poor-rates,  dec.,  to  which  this  appointment 
would  be  an  unnecessary  addition.  That  the  office  would  be  a  sinecure;  that  a  great 
proportion  of  the  inmates  of  the  workhouse  were  dissenters,  and  conscientiously  averse 
to  the  appointment  of  a  chaplain,  which,  there  was  reason  to  believe,  would  be  a  source 
of  grievance  and  annoyance  to  ihem ;  and  that  the  regulations  already  in  force  had  been 
beneficial,  suitable  to  the  wants  and  wishes  of  the  said  inmates,  and  conducive  to  their 
moral  and  spiritual  welfare, 

(O  Before  Lord  Den -nan.  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
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49,  a  rule  which'  ^*  shall  be,  at  the  time  of  issuing  the  same,  directed  to  and 
afied  more  than  one  union ;"  or,  according  to  the  interpretation  clause,  sect. 
109,  '^  any  rule  relating  to  the  management  of  the  poor  or  to  the  execution 
of  this  act  which  shall  at  the  time  of  the  issuing  the  same  be  addressed  by 
the  said  commissioners  to  more  than  one  union,  or  to  more  parishes  or  places 
than  one  not  forming  a  union,"  &c.  The  return  does  not  show  that  the 
order  in  question,  at  the  time  of  its  issuing,  was  addressed  to,  or  affected, 
««QQi  taare  than  one  union,  or  parish  or  place  not  forming  a  *union.  Se- 
•■  condly,  it  is  suggested  that  the  present  order  is  inconsistent  with  that 
of  1836,  which  is  Jiot  revoked.  But  the  commissioners,  by  sect.  15,  may 
alter  or  rescind*  any  of  their  orders ;  and  a  new  order,  inconsistent  with  ^ 
former  one,  operates  as  a  repeal :  it  is  not  necessary  for  the  commissioners 
to  say  expressly  that  they  vary  the  first  order.  Then  the  only  remaining 
answer  to  the  writ  is,  that  the  guardians  do  not  think  fit  to  obey  the  order. 
But  they  have  no  choice.  The  commissioners  have  issued  an  order  which 
they  had  authority  to  make ;  and,  where  thev  act  within  the  scope  of  thi&ir 
powers,  even  this  court  will  not  inquire  whether  they  have  exercised  a 
sound  discretion.(a^ 

Kettyy  contra,  aamitted  that  the  objection  first  raised  by  the  return  was 
answered.  The  main  question  is,  whether  the  making  of  this  order  be  not 
a  usurpation.  If  the  statute  directly  authorized  the  making  of  such  an 
order,  any  argument  from  ex))ediency  would  be  out  of  place ;  but  such 
arguments  are  relevant,  if  it  is  sought  to  establish  the  power  by  inference. 
No  express  power  to  direct  the  appointment  of  a  chaplain  is  given  by  the 
statute.  Sect.  15  only  authorizes  the  commissioners  to  direct  and  control 
the  administration  of  relief  '^  according  to  the  existing  laws,  or  such  laws  as 
shall  be  in  force  at  the  time  being."  by  the  laws  existing  when  this  order 
was  made,  there  was  no  power  to  burden  the  rate-payers  by  creating  officers 
of  a  new  class.  Nor  is  this  one  of  the  ^^  powers  given  to"  the  commis- 
sioners by  the  present  act,  '^for  executing"  which  they  may,  by  sect.  15, 
^1341  iQ^^^  ^1^3)  orders,  and  reeulations.  Sect.  19  is  *(with  regard  to  the 
*■  commissioners)  merely  prohibitory,  enacting  that  *^  no  rules,  orders, 
or  regulations  of  the  said  commissioners,  nor  any  by-laws  at  present  in  force 
or  to  be  hereafter  made,  shall  oblige  any  inmate  of  any  workhouse  to  attend 
any  religious  service  which  may  be  celebrated  in  a  mode  contrary  to  the 
religious  principles  of  such  inmate,  nor  shall  authorize  the  education  of  any 
child  in  such  workhouse  in  any  religious  creed  otlier  than  that  professed  by 
the  parents.  That  does  not  imply  an  authority  to  provide  in  any  parti- 
cular manner  for  the  performance  of  religious  service,  or  giving  of  spiritual 
instruction,  within  the  workhouse.  [Patteson,  J.  It  seems  to  assume  that 
by-laws  might  be  made  for  such  purposes.]  The  enactment,  and  the  pro- 
viso which  follows,  are  quite  consistent  with  the  supposition  that  none  but 
voluntary  religious  assistance  might  be  given.  A  power  is  not  to  be  col- 
lected from  a  prohibitory  clause :  the  enactment  here  is  such  a  clause :  and 
the  proviso  (that  it  shall  ^^be  lawful  for  any  licensed  minister  of  the 
religious  persuasion  of  any  inmate  of  such  workhouse"  to  visit  him  there) 
is  only  an  enabling  proviso  for  the  pauper.  Sect.  46  empowers  the  cominis- 
rioners  by  their  order  to  appoint,  in  certain  parishes,  unions,  and  united 
parishes,  ^'  such  paid  officers  with  such  qualifications  as  the  said  commis- 
noners  riiall  think  necessary  for  superintending  or  assisting  in  the  adminis- 
tration of  the  relief  and  employment  of  the  poor,"  and  for  the  examining, 

(a)  See  Rex  ▼.  Tht  Poor  Law  Cammisriinur§t  In  itu  maUer  of  the  Newport  Union  0  \,M 
E.  M,  (Se  E  C.  L.  R.  is.) 
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fcc.,  of  accounts,  ^^and  otherwise  canying  the  provisioQs  of  this  act  into 
execution."  This  clause  does  not,  in  tenns,  authoriase  an  order  for  appoii^- 
ing  a  chaplain ;  and  the  words  ^^  otherwise  carrying  the  provisions  of  tfau 
act  into  execution'^  will  not  supply  such  an  authority,  unless  the  act  has 
other  ^^proyisions"  of  *such  a  nature  that  the  exercise  of  this  power  rviog 
is  necessarily  incidental  to  the  carrying  of  them  into  eflect.  The  ■• 
enactments  of  sect.  19  are  not  of  such  a  nature.  Nor  does  the  explanatkm 
of  the  tenn  ^^  oflBcer,"  in  the  interpretation  clause,  sect.  109,  amount  to  suck 
a  provision.  It  is  there  said  that  ^^the  word  ^  officer'  shall  be  construed  to 
extend  to  any  clergyman,  schoolmaster,  person  duly  licensed  to  practise  as 
a  medical  man,  vestry-clerk,  treasurer,  collector,  assistant  overseer,  govemor, 
master  or  mistress  of  a  workhouse,  or  any  other  person  who  shdl  be  em* 
ployed  in  any  parbh  or  union  in  carrying  this  act  or  the  laws  for  the  relief 
of  the  poor  into  execution,  and  whether  peiforming  one  or  more  of  the 
above-mentioned  functions."  The  are;ument  from  this  clause,  taken  in  cob* 
junction  with  sect.  46,  would,  if  well  founded,  have  been  conclusive  in 
Begina  v.  The  Poor  Law  CammisricmerSy  In  the  matter  of  the  Cambridge 
Ufdonj  9  A.  &  £.  911,  (36  £.  C.  L.  R.  324,)  where  the  question  was,  whe- 
ther, under  sect  46,  the  commissioners  coiud  appoint  a  collector  of  poor- 
rates.  The  court  there  held  that  the  officers  to  be  appointed  under  thft 
section  must  be  officers  whose  functions  were  necessary  for  the  purposes 
there  pointed  out :  and  Patteson,  J.,  observed  that  the  general  terms 
"  otherwise  canying  the  provisions  of  this  act  into  execution"  did  not  sanc- 
tion the  appointment  of  a  collector,  his  functions  not  being  ejusdem  generis 
with  those  indicated  by  the  words  immediately  preceding.  It  was  noticed 
that,  in  sect  109,  "  officer"  is  said  to  include  '^  collector ;"  but  Littledale, 
J.,  observed,  "  It  does  not  follow  that  a  collector  is  one  of  those  officers 
whose  appointment  the  commissioners  *have  a  general  power  to  direct  r%  ^  o^ 
for  the  purposes  of  this  act."  And  Patteson,  J.,  answered  the  ^ 
argument  from  sect.  109,  b]r  showing  that  the  general  words,  "  otherwise 
carrying,"  &c.,  ^^  into  execution,"  had  something  to  operate  upon,  as  well  as 
that  part  of  the  interpretation  clause  which  says  that  the  word  "  officer" 
shall  include  ^^cdlector."  The  whole  reasoning  of  the  judges  in  that  case 
bears  stnmgly  on  the  present. 

It  may  be  asked  here,  if  a  clergyman  is  not  within  sect.  46,  why  such  a 
person  is  mentioned  in  the  interpretation  clause  ?  But  the  commissioners 
have  authority  over  districts  governed  by  local  acts ;  and  the  power  of  ap- 
pointing clergymen  is  sometimes  given  by  such  acts.  In  these  cases  clern- 
men  may  come  within  the  description  of  "  officers"  under  sect  46  of  me 

E resent  statute.  In  adding  new  parishes  to  a  union  already  formed,  and 
aving  a  clergyman  appointed  under  a  local  act,  the  c(»nmissioners  might, 
perhaps,  be  called  upon  to  direct  how  the  charge  of  that  appointment  should 
be  borne  in  such  new  union.  But,  supposing  there  were  nothing,  out  fji 
sect.  46,  to  which  the  word  "clergyman"  in  the  interpretation  clause  could 
refer,  the  court  would  rather  suppose  the  word  incautiously  adopted  than 
admit  the  imposition  of  a  tax  without  sufficient  words  to  warrant  it  [Cole- 
BiDGE,  J.  As  to  the  word  being  introduced  by  negli^nce,  it  seems  proba- 
ble that  the  office  of  a  clergyman  was  in  contemplation  when  this  act  was 
framed,  which  removes  persons  from  the  neighbourhood  of  their  proper 
spiritual  instructors  to  a  place  where  instruction  may  be  deficient  under  the 
uew  state  of  things ;  and  where,  if  the  commissioners  cannot  appoint  a  chi^ 
jain,  the  guardians  cannot]     No  part  of  the  statute  gives  the  commiasioiiefs 
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^371  ^7  aathoritjr  in  relig^us  matters,  ^except  sect.  19,   The 
<'  gested  is  not  strong  enough  to  be  a  foundation  for  the 


The  reason  sug- 
the  power  now 
daimed. 

If  the  question  turns  on  expediency,  it  is  highly  inexpedient  that  this 
power  should  be  exercised  in  London  by  conunissioners  who  personally 
know  nothing  of  the  union,  without  any  reference  to  the  discretion  of  the 
guardians,  who  are  acquainted  with  the  opinions,  religious  persuasions, 
numbers,  and  condition  senerall^  of  the  inhabitants.  Conunissioners  might 
direct  the  appointment  of  any  mmister,  even  thou^  his  religious  belief  were 
totally  different  from  that  of  the  inhabitants.  Here,  for  instance,  a  Roman 
Catholic  might  be  appointed.  [Coleridge,  J.  You  are  not  to  tidce  that  for 
granted.]  The  term  ''  clergyman"  is  often  applied  to  ministers  of  othei 
persuasions  than  that  of  the  Church  of  Enjzland. 

But,  further,  the  commissioners,  in  Apru,  1836,  made  a  valid  order  upon 
the  guardians  for  the  appointment  of  a  chaplain  in  case  they  should  deem  it 
necessary:  and  his  duties,  in  the  event  of  his  being  so  appointed,  were 
specially  defined.  A  discretion  was  thus  conferred  on  the  guardians,  which 
could  not  be  taken  from  them  without  an  express  resolution  of  the  commis? 
iiioners.  The  order  has  never  been  altered  or  rescinded,  and  therefore  is  still 
in  force. 

Sir  J.  Campbell^  AttomeyoGeneral,  in  reply.  The  former  order  is  repealed  in 
effect,  though  not  in  terms.  It  is  true  that  the  power  now  claimed  did  not 
exist  before  the  statute ;  but,  when  persons  were  taken  to  a  distance  from  their 
homes,  and  deprived  of  their  usual  opportunities  of  attending  divine  service, 
*1381  ^^  l>^Anie  necessary  to  furnish  them  with  means  of  doing  so  in  their 
-I  *union  workhouses.  Sect.  19  shows  that  the  legislature  had  in  con- 
templation the  spiritual  as  well  as  the  physical  wants  of  the  paupers.  It 
cannot  be  suppc^ed  that  no  attendance  by  a  chaplain  of  the  established 
church  was  contemplated,  when  provision  is  expressly  made  for  admitting 
to  the  workhouse  a  ^^icensed  minister"  (by  which  words  a  dissenting 
minister  is  meant)  of  any  other  persuasion.  And  an  order  for  the  appoint- 
ment of  a  chaplain  is  an  order  ^'  for  the  management  of  the  poor,"  and  *^  for 
the  government"  of  the  workhouse,  within  sect.  15.  Sect.  46  gives  power 
to  appoint  ^^ officers;"  and  sect.  109  says  that  the  term  ^'officer"  shall 
extend  to  any  ^^  clergyman."  The  whole  statute  has  been  searched,  and 
no  clause  has  been  found  to  which  the  mention  of  a  "  clergyman"  in  sect, 
109  could  apply,  except  sect.  46.  Here  then  is  an  express  power  given  to 
order  the  appointment  in  question :  and,  if  this  be  not  so,  the  word  ^^  clergy- 
man" must.be  considerea  as  struck  out  of  sect.  109.  As  to  the  case  of 
Regina  v.  The  Poor  Law  Commissioners^  In  the  matter  of  the  Cambridge 
Ufdon^  9  A.  &  £.  911,  the  correctness  of  that  decision  cannot  be  disputed, 
and  all  that  was  there  said  must  be  acquiesced  in.  The  order  there  was  for 
appointing  a  collector  of  poor-rates ;  but  the  statute  gave  the  commissioners 
no  right  of  interference  with  the  making  or  collecting  of  rates ;  and  therefore 
it  was  held  that  a  collector  was  not  an  officer  whom  they  could  order  to  be 
appointed  under  sect  46,  thou^,  by  the  interpretation  clause,  the  word 
'^  officer"  extends  to  a  ^^  collector."  The  court,  however,  did  not  look  upon 
*1391  ^^^  ^^'^  ^^  collector"  as  struck  out  of  sect.  109 ;  there  *was  a  case, 
^  namely,  that  of  parishes  united  fbr  the  purpose  of  rating,  to  which 
the  mention  of  a  ^'  collector"  in  the  interpretation  clause  might  refer.  It  is 
argued  here  that  clergymen,  under  some  local  acts,  may  be  officers  within 
the  meaning  of  the  interpretation  clause ;  but  the  clauses  of  this  statute  are 
not  framed  to  meet  tbe  provisions  of  local  acts.    It  is  urged  that  such  % 
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power  as  this  ought  to  be  given  only  by  specific  enactment ;  but  the  power 
to  direct  the  appointment  of  a  '^  medical  man"  is  given  in  a  manner  equally 

Seneral,  and  arises  only  from  the  conjunction  of  sect  46  and  sect.  109.    To 
le  objection,  that  such  a  power  may  be  misapplied,  the  responsibility  of  the 
commissioners  is  a  sufficient  answer.  CSir.  adv.  vuU.   " 

Lord  Denman,  C.  J.,  in  the  same  term,  (January  28th,)  delivered  the 
judgment  of  the  court. 

Ttiis  was  an  argument  on  the  return  to  a  writ  of  mandamus :  but  it 
brought  into  question  the  validity  of  the  writ,  which  directed  the  guardians 
to  appoint  a  chaplain  to  a  union  workhouse  according  to  an  order  of  the 
Poor  Law  Commissioners,  on  the  ground  that  that  order  is  not  warranted  by 
the  act.    The  defendants  denied  that  such  a  power  is  ^ven  by  the  act^  and 

Eroperly  called  on  the  prosecutors  to  show  what  provision  of  the  act  could 
e  carried  into  execution  by  the  chaplain  of  a  workhouse,  as  the  paid 
officers  to  be  appointed  under  the  forhr-sixth  clause  must  be  appointed  either 
"V^ith  reference  to  the  administration  of  the  relief  and  employment  of  the  poor, 
or  to  auditiner  of  accounts,  or  to  the  general  terms,  '^  otherwise  carrying  the 


provisions  ot  tins  act  mto  execution ;"  ana  it  was  aommea  tnat  '^tuis   r^tji^ 
appointment        ^'   "^  '^"     '^      ^  ^'  -^*--'  -^  *^-  '^       ^ 
objects.  , 

The  effect  of  these  general  terms  was  much  considered  in  the  recent  case 
of  Begina  v.  J7ie  Poor  Law  Comfnissumns^  In  the  matter  of  the  Cambridge 
Union^  9  A.  &  £.  91 1 ;  and  the  language  used  by  the  judges  on  that  oc- 
casion was  pressed  upon  us  in  argument.  We  there  held  that  the  appoint- 
ment of  a  collector  of  poor-rates  was  not  within  those  general  terms,  because 
there  is  no  provision  of  the  act  which  has  any  reference  to  the  collection  of 
the  poor-rates,  they  being  made  and  collected  under  other  acts,  and  the  act 
in  question  applying  only  to  the  expenditure  of  those  rates  after  they  arc 
collected.  The  only  provision  to  be  found  in  the  act  which  could  authorize 
the  appointment  of  a  collector,  was  that  respecting  a  union  of  parishes  foi 
the  purpose  of  rating ;  in  which  case  the  rate  would  be  made  and  collected 
under  the  act  in  question :  and  the  cases  of  such  unions  aflbrded  occasion? 
on  which  the  interpretation  clause  containing  the  word  "  collector"  under 
the  head  of  '^  officer"  might  operate.  The  same  interpretation  clause  under 
the  same  head  of  "officer"  has  the  word  "clergyman:"  and,  applying  the 
same  tests  as  were  applied  in  the  case  in  9  AdoTphus  and  Ellis,  the  result 
will  appear  to  be  very  difierent.  It  is  true  that  no  provision  is  to  be  found 
in  the  act  in  question,  directly  authorizing  the  appointment  of  a  chaplain,  or 
even  using  the  word  "chaplain,"  or  any  word  of  a  similar  import;  but  the 
luneteenth  section  plainly  shows  the  intention  of  the  legislature  that  the 
inmates  of  the  union  workhouse,  of  whatever  religious  persuasion,  r«^^« 
'should  have  religious  assistance  from  ministers  of  their  own  per-  '• 
suasion ;  it  shows  moreover  that  some  general  regulations  for  affi>rding  such 
assistance  to  the  inmates  were  intended,  as  well  as  some  exceptions  and 
particular  regulations  in  favour  of  those  who  dissented,  and  coulu  not  con- 
scientiously reap  the  benefit  of  those  general  regulations.  Then  the  forty- 
second  section,  giving  power  to  the  commissioners  to  make  rules  and 
regulations  for  the  government  of  workhouses,  makes  it  further  incumbent 
upon  them  to  carry  into  effect  the  intentions  of  the  legislature  as  shown  in 
the  nineteenth  section.  In  these  sections,  therefore,  are  to  be  found  the 
provisions  of  the  act  as  to  religious  assistance  and  instruction  to  the  inmates 
of  the  workhouse :  and  the  forty-sixth  section  gives  the  commissioners  the 
means  of  carrying  into  effect  those  provisions  in  the  only  way  in  which  it 
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codd  be  done  beneficially,  namely,  by  enabling  them  to  call  on  the  guardians 
to  appoint  a  chaplain  with  an  adequate  salary,  who,  by  the  interpretation 
clause,  comes  clearly  under  the  head  of  a  paid  '^  officer.' 

This  is  not  the  only  instance  of  such  indirect  provision  in  this  act. 
Medical  attendance  is  evidently  contemplated :  yet  there  is  no  specific  enact- 
ment as  to  the  appointment  of  medical  men  ;  but  they  are  included  in  the 
interpretation  clause  under  the  head  of  ^^  officer,"  in  the  same  manner  as 
^*  clergyman."  Neither  were  chaplains  of  workhouses  unknown  to  the 
law ;  for  many  local  acts  of  parliament  contain  express  provisions  respecting 
their  appobtment.  Indeed,  that  circumstance  was  used  in  argument  by  the 
counsel  in  favour  of  the  return,  as  furnishing  something  on  which  the  word 
*1421  "^I^i^"^^^*'  ^^  *^^  interpretation  clause  nu^ht  operate,  and  so 
-'  make  it  unnecessary  to  find  any  part  of  the  act  m  question  to  which 
to  apply  it.  But,  whatever  force  may  belong  to  that  argument,  it  would  be 
very  strange  if  the  act  meant  to  give  the  commissioners  by  express  provision 
a  control  over  chaplains  under  local  acts,  and  not  allow  them  to  create 
similar  duties  and  officers  in  the  establishments  which  they  were  themselves 
to  form.  Remarks  of  this  nature  are  by  no  means  conclusive :  we  have  no 
inclination  to  affirm  judicially  that  the  law  has  called  a  power  into  existence, 
merely  because  there  is  a  probability  of  its  having  intended  to  do  so,  or 
because  it  may  have  manifested  the  wish  to  have  something  done  for  which 
that  power  would  furnish  the  means.  But  we  have  no  doubt  that  the 
religious  instruction  of  the  inmates  was  intended  to  be  involved  in  the 
management  of  the  workhouse,  and  that  the  legislature  actually  intended  to 
^ve  a  general  power  to  appoint  chaplains,  as  it  found  that  power  existing 
m  numerous  parishes  already. 

Thinking  diat  the  commissioners  have  acted  strictly  within  the  forty-sixth 
clause,  this  decision  is  by  no  means  opposed  by  the  Cambridge  case,  9  A. 
&  £.  911,  in  which  we  thought  their  order  was  not  within  it. 

We  say  nothing  on  the  return,  which  merely  ofiers  reasons  of  expediency 
and  policy  against  this  particular  exercise  of  discretion.  Of  such  matters 
those  to  whom  the  discretion  is  confided  are  the  sole  judges.  Nor  do  we 
remark  on  the  argument  respecting  the  possibility  of  appointing  ministers  of 
m\A'y\  particular  sects  or  persuasions,  *the  right  question  being  that  of  ap- 
-'   pointing  any  clergyman.  Peremptory  mandamus  awarded.(a) 

(a)  See,  as  to  the  power  of  the  commissioners  under  sect.  46,  Regma  v.  Thi  Poor  I/sul 
CommiisionerSf  AlUtonfteld  Incorporation^  XI  A.  dt  £.  558. 


In  the  Matter  of  PEERLESS. 

Rtat.  3  &  4  W.  4,  c.  53,  enacts  that  any  subject  of  the  king,  found  within  a  certain  di^ 
tanee  of  the  coast  of  the  United  Kingdom,  Scc^  on  board  any  vessel  from  which  part 
of  the  cargo  has  been  thrown  overboard  to  prevent  seizunf,  shall  forfeit  100/.:  and 
any  officer  of  customs,  Ac,  may  carry  him  befort  any  ju$txet  of  the  peace  in  the  United 
Kingdom,  to  be  dealt  with  as  after  directed.  Forfeitures  may  be  recovered  be/ore  any  two 
or  morejuitieti  of  the  peace  in  the  United  Kingdom,  Every  offence  against  the  act  com- 
mitted, or  forfeiture  for  breach  of  the  act  incurred,  upon  the  high  seas,  shall,  for  the 
purpose  of  prosecution,  be  deemed  to  have  been  committed  or  incurred  at  the  place 
on  land  in  the  United  Kingdom,  See,  into  which  the  person  shall  be  taken,  or  in  which 
he  shall  be  found,  and  the  justices  of  the  peace  for  such  place  shall  have  jurisdiction, 
jfny  two  or  more  jut'tres,  before  whom  any  person  liable  to  be  detained,  and  who  shall 
have  been  detained,  for  an  offence  against  the  act,  shall  be  brought,  may  on  confession 
and  proof  convict. 

Btat.  4  4c  5  W.  4,  c.  18,  repeals  so  much  of  stat.  3  dc  4  W.  4,  c.  53,  as  **  imposes  certain 
pecuniary  penalties  for  any  of  the  oflbnces  hereinafter  next  mentioned,"  and  then 
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enacts  that  any  tnbjeet  of  the  kingy  discorered  to  hare  been  within  the  distances  men* 
tioned  in  the  lornier  act,  on  board  any  ▼e89el  from  which  part  of  the  cargo  has  been 
thrown  orerboard  to  prerent  seizure,  ftc^  **  shall,  upon  being  dnly  conricted  of  any  of 
the  said  offences  htfon  any  twQJuttienoftkeptaei^**  be  imprisoned  n>r  a  term  mentioned; 
and  that  all  informations  and  convictions  before  justices  of  the  peace,  and  warrants 
of  justices  founded  on  such  conrictions,  shall  be  drawn  imtktform,or  to  thi  rfftel^  in  the 
schedule  annexed  to  the  act  The  form  of  warrant  in  the  schedule  states  that  the  party 
has  been  duly  convicted  l>efore  two  justices  **  in  and  for  of  having 

[ttatt  thM  vfftmet  m  i»  f A<  tn/bmioftoii,'']  without  further  setting  out  the  jurisdiction. 

A  warrant  under  sut  4  dc  6  W.  4,  c  13,  set  forth  that  P.  had  been  duly  convicted  Ufim 
two  juMtiee»  m  amd  for  the  ammty  of  Kent,  for  that  he,  being  a  subject,  Ac^  was  found 
om  the  Ugh  maa,  within,  Ac,  of  the  coast  of  the  United  Kingdom,  to  wU,  the  eoael  of  the 
ammty  op  Kemt,  on  board  a  vessel  from  which  part  of  the  cargo  had  l)een  then  and  there 
thrown  overboard  to  prevent  seizure,  and  that  P.  was,  by  such  conviction,  adjudged 
by  the  justices  to  l>e  imprisoned,  Ac.  On  habeas  corpus,  the  warrant  alone  was 
returned.    The  prisoner  was  discharged ;  because, 

1.  The  warrant  ought  to  show  a  good  conviction. 

S.  The  justices  could  have  jurisdiction  only  by  the  offence  being  committed  in  Kent, 
or  by  its  being  committed  on  the  high  seas,  and  the  offender  found  in  or  brought  to 
Kent ;  staL  4  dt  6  W.  4,  c.  13,  not  creating  a  new  offence,  or  altering  the  jurisdiction, 
but  only  changing  the  punishment ;  and  the  words  any  two  juetirfs  being  applicable 
only  to  justices  living  jurisdiction  by  the  common  law  Or  under  the  statute. 

8.  The  conviction,  as  stated  in  the  warrant,  did  not  show  jurisdiction,  and  was  there- 
fore bad. 

Geobge  Peerless  being  in  the  custody  of  the  keeper  of  the  house  ci 
correction  at  Maidstone,  a  writ  of  habeas  coipus  was  obtained  to  bring  }xp 
the  body  *with  the  cause,  &c.  The  keeper  returned  that  the  prisoner  r«i  ^j 
was  detained  under  the  following  warrant :  (a)  ^ 

(a)  8tat.  8  dt  4  W.  4,  c  63,  <*for  the  prevention  of  smuggltng,**  enacts,  by  sect  S,  that 
vessels  found  under  the  circumstances  there  described,  within  certain  distances  (in  one 
instance,  one  hundred  leagues^  of  the  coasts  of  the  United  Kingdom,  and  of  the  Island 
of  Guernsey,  Ac,  shall  be  forfeited. 

Sect  48  enacts,  "That  every  person  being  a  subject  of  his  majesty,** "  who  shall  be  found 
or  discovered  to  have  been  within  any  such  distance  as  aforesaid,  on  board  any  vessel  or  boat 
from  which  any  part  of  the  cargo  or  lading  of  such  vessel  or  boat  shall  have  been  thrown 
overboard  or  staved  or  destroy^  to  prevent  seizure,  shall  forfeit  the  sum  of  100^;**  **  and  it 
shall  be  lawful  for  any  officer  or  officers  of  the  army,  navy,  or  marines,  being  duly 
employed  for  the  prevention  of  smuggling,  and  on  full  pay,  or  any  officer  or  officers  of 
customs  or  excise,  or  other  person  acting  in  his  or  their  aid  or  assistance,  or  duly  em- 
ployed for  the  prevention  of  smuggling,  and  he  and  ihey  is  and  are  hereby  authorized, 
empowered,  and  required  to  detain  every  sgch  person,  and  to  carry  and  convey  such 
person  before  any  justice  of  the  peace  in  the  United  Kingdom,  to  be  dealt  with  as  here- 
inafter directed  :  provided  always,  that  any  such  person  proving,  to  the  satisfaction  of 
any  justice  or  justices  before  whom  he  may  be  brought,  that  he  was  only  a  passenger  in 
such  vessel  or  boat,  and  had  no  interest  whatever  either  in  the  vessel  or  boat,  or  in  the 
cargo  or  any  goods  on  board  the  same,  shall  be  forthwith  discharged  by  such  justices." 

Sect  76  enacts  that  penalties  and  forfeitures  incurred  under  that  or  any  other  act 
relating  to  the  customs,  dcCn  may  be  sued  for  by  action  of  debt,  dbc.,  in  the  name  of  the 
atuirney-general,  dec.,  **  or  b}'  information  before  any  two  or  more  of  hi^  majesty's  justices 
of  the  peace  in  the  United  Kingdom,  or  before  any  governor,  deputy-governor,  or  deemster 
in  the  Isle  of  Man. 

Sect  77  enacts  *<  That  in  case  any  offence  shall  be  committed  upon  the  hi^h  seas 
against  this  or  any  other  act  relating  to  the  customs,  or  any  penalty  or  forfeiture  shall 
be  incurred  upon  the  high  seas  for  any  breach  of  such  act,  such  offence  shall,  for 
the  purpose  of  prosecution,  be  deemed  and  taken  to  have  been  committed,  and  such 
penalties  and  forfeitures  to  have  been  incurred,  at  the  place  on  land  in  the  United  King- 
dom or  the  Isle  of  Man  into  which  the  person  committing  such  offence  or  incurnng 
such  penalty  or  forfeiture  shall  be  taken,  brought  or  carried,  or  in  which  such  person 
shall  be  found ;  and  in  case  such  place  on  land  is  situated  within  any  city,  borouf^h, 
liberty,  division,  franchise,  or  town  corporate,  as  well  any  justice  of  the  peace  for  such 
city,"  dec.,  **  as  any  justice  of  the  peace  of  the  county  within  which  such  city,  dec,  is 
situated,  shall  have  jurisdiction  to  hear  and  determine  all  cases  of  offences  against  such 
act  so  committed  upon  the  high  seas,  any  charter  or  act  of  parliament  to  the  contrary 
notwithstanding:  provided  always,  that  where  any  offence  shall  be  committed  in  any 
place  upon  the  water  not  being  within  any  county  of  the  United  Kingdom,  or  where  any 
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*1451  *^  County  of  Kent^  to  wit. — ^To  Thomas  Nash,  an  ^officer  of  caa* 
^  toms,  and  to  Joseph  Bone,  the  jailer  or  keeper  of  the  hoiise  of  correc* 

lion  at  Maidstone,  in  the  coun^^  of  Kent 

•1461  ***  Whereas  Geoige  reerless  has  been  duly  conricted  before  us, 
^  William  Gladdish,  Esq.,  and  Thomas  Baker,  Esq.,  two  of  her  ma^ 

jesly's  justices  of  the  peace  in  and  for  the  county  of  Kent,  upon  the  informa* 

doubt  exists  as  to  the  same  being  within  any  connty,  such  offence  shall,  for  the  purposes 
of  this  act,  be  deemed  and  taken  to  be  an  offence  committed  apon  the  high  seas." 

Sect.  85  enacts,  *'That  it  shall  and  may  be  lawfal  for  any  two  or  more  justices  of  the 
peace  before  whom  any  person  liable  to  be  detained,  and  who  shall  have  been  detainedt 
for  any  offence  against  this  or  any  other  act  relating  to  the  castooM,  shall  be  broaght» 
either  on  the  confession  of  such  person  of  such  offence,  or  on  proof  thereof  upon  the 
oaths  of  one  or  more  credible  witness  or  witnesses,  to  convict  such  person  of  any  such 
offence;  and  every  such  person  so  convicted  as  aforesaid  shall,  immediately  upon  such 
conviction,  pay  into  the  hands  of  such  justices,  for  the  use  of  his  majesty,  the  penalty 
of  100^  without  any  mitigation  whatever,  for  any  such  offence  of  which  he  shall  be  so 
convicted  as  aforesaid ;  or  in  default  thereof  the  said  justices  shall  and  they  are  hereby 
respectively  authorized  and  required,  by  warrant  under  their  hands  and  seals,  to  commit 
such  person  so  convicted  as  aforesaid,  and  making  such  default  as  aforesaid,  to  any  jail 
or  prison,  there  to  remain  until  such  penalty  shall  be  paid." 

Sect  88  gives  to  the  justices  of  the  county  wherein  any  city,  borough,  dsc,  is  situate, 
in  which  ''any  offence  against  this  or  any  other  act  relating  to  the  customs  shall  be  com- 
mitted," concurrent  jurisdiction  with  the  justices  of  such  city,  borough.  See, 

Sect  89  enacts,  *'That  where  the  attendance  of  two  magistrates  having  jurisdiction 
in  the  county  where  the  offence  is  committed  cannot  be  conveniently  obtained,  it  shall 
be  lawful  for  a  magistrate  of  any  adjoining  county,  with  one  magistrate  of  the  county  in 
which  the  offence  was  committed,  to  hear  and  determine  any  information  exhibited 
before  them,  and  to  have  the  same  powers  and  authorities  in  all  respects,  as  to  any  pro- 
ceeding had  under  this  or  or  any  other  act  relating  to  the  customs,  as  if  they  were  both 
magistrates  for  the  county  in  which  the  offence  was  committed." 

StaL  4  4t  5  W.  4,  c.  13,  by  sect.  1,  recites  the  passing  of  stat.  3  dt  4  W.  4,  c.  53,  and 
enacts  that  *'so  much  of  the  said  act  as  imposes  certain  pecuniary  penalties  for  any  of 
the  offences  hereinafter  neit  mentioned,  shall  be  and  the  same  is  hereby  repealed." 

Sect.  3  enacts  ''that  every  person,  being  a  subject  of  his  majesty,  who  shall  be  found 
or  discovered  to  have  been  on  board  any  vessel  or  boat  liable  to  forfeiture  under  the 
said  or  any  other  act  relating  to  the  customs  for  being  found  or  discovered  to  have  been 
within  any  of  the  distances  in  the  said  act  mentioned  from  the  United  Kingdom  or  from 
the  Isle  of  Man,  having  on  board,"  dbc.,  ''or  who  shall  be  found  or  discovered  to  have 
been  within  any  such  distances  as  aforesaid,  on  board  any  vessel  or  boat  from  which 
any  part  of  the  cargo  or  lading  of  such  vessel  or  boat  shall  have  been  thrown  overboard, 
or  staved  or  destroyed,  to  prevent  seizure,"  "shall,  upon  being  duly  convicted  of  any  of 
the  said  offences  before  any  two  justices  of  the  peace,  be  adjudged  by  such  justices  for 
the  first  offence  to  be  imprisoned  in  any  house  of  correction,  and  there  kept  to  hard 
labour,  for  any  term  not  less  than  six  nor  greater  than  nine  calendar  months ;  and  for  tha 
second  offence,  for  any  term  not  less  than  nine  nor  greater  than  twelve  calendar  months ; 
and  for  the  third  offence,  or  any  subsequent  offence,  for  twelve  calendar  months." 

Sect.  10  enacts  "  that  all  informations  before  justices  of  the  peace  for  any  offences  cooh 
milled  against  this  act,  and  all  convictions  for  such  offences,  and  warrants  of  justices 
of  the  peace  founded  upon  such  convictions,  shall  be  drawn  respectively  in  the  form  or 
to  the  effect  in  the  schedule  to  this  act  annexed." 

The  schedule  gives  forms  for  an  information,  conviction,  and  warrant  of  commitmeni. 
The  last  is  as  follows : 

"Form  of  warrant  of  commitment 

" Coimty  of  ,7  "To  A.  B.,  officer  of  customs,  and  to  E.  F.,  the  jailer  or  keepei 

10  wit.  >  of  the  at  in  the 

"  Whereas  C.  D.  has  been  duly  convicted  before  us  and  two  of  his 

majesty's  justices  of  the  peace  in  and  for  of  having  [itati  tht  cffence,  at  in  th% 

informatum :]    And  whereas  we  the  sa'd  justices  did  adjudge  that  the  said  C.  D.  should 
for  his  said  offence  :    These  are  therefore  to  require  you  the  said  A.  B.  forth- 

with to  take,  carry,  and  convey  the  said  C.  D.  to  the  at  in  the 

and  deliver  him  into  the  custody  of  the  jailer  or  keeper  of  the  said  :  and  we 

the  said  justices  do  hereby  authorize  and  require  you  the  said  E.  F.,  the  jailer  or  keeper 
of  the  said  to  receive  and  take  the  said  C.  D.  into  your  custody,  and  to  [insert  (JU 

/MiiMiiMNf,  according  to  the  eomrietum,]    Given  under  our  hands  and  seals  at  tha 

day  of 
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Ml  of  William  'Lawyers,  Esq.,  officer  of  customS|  for  that  he,  the  rm^i^i 
lid  G.  P.,  being  a  subject  of  her  majesty,  on  the  19th  day  of  De-   ^ 


ton 

said 

cember,  a.  d.  1840,  was  found  on  the  high  seas  within  100  leagues  of  the 
coast  of  the  United  Kingdom,  to  wit,  the  coast  of  the  county  of  Kent,  on 
board  a  certain  vessel  there,  from  which  said  vessel  part  of  the  cargo  and 
lading  thereof  had  been  then  and  there  thrown  overboard  to  prevent  seizure, 
contrary  to  the  form  of  the  statute  in  that  case,"  &c. ;  ^^  and  whereas  we,  the 
said  justices,  did  adjudge  that  the  said  G.  P.  should,  for  his  said  ofience, 
be  imprisoned  in  the  house  of  correction  at  Maidstone  aforesaid,  and  be  there 
kept  to  hard  labour  for  the  term  of  six  calendar  months :  these  are  therefore 
to  require  you,  the  said  Thomas  Nash,  forthwith  to  take,  carry,  and  convey 
the  said  G.  P.  to  the  house  of  correction  at  Maidstone,  in  the  said  county  of 
Kent,  and  to  deliver  him  into  the  custody  of  the  jailer  or  keeper  of  the  said 
house  of  correction ;  and  we,  the  said  justices,  do  hereby  authorize  and  re- 
quire  you  the  said  Joseph  Bone,  the  jailer  or  keeper  of  the  said  house  of 
correction,  to  receive  and  take  the  said  G.  P.  into  your  custody,  and  to  keep 
the  said  G.  P.  for  the  said  term  of  six  calendar  months  to  hard  labour. 

^^  Given  under  our  hands  and  seals,  at  the  precinct  of  the  cathedral 
church  of  Rochester,  in  the  county  of  Kent,  this  28th  day  of  December, 
A.  D.  1840." 

(Signed  and  sealed  by  the  two  justices.) (a) 

Plait  now  moved  that  the  prisoner  mi^ht  be  discharged.  This  warrant 
is,  on  the  face  of  it,  grounded  on  a  conviction  under  stat.  4  &  5  W.  4,  c.  13, 
s.  2,  *which  inflicts,  on  conviction  of  the  ofibnce  here  charged,  (and  r*24g 
others,)  imprisonment  in  Ueu  of  the  pecuniary  penalties  imposed  by  ^ 
stat.  3  &  4  W.  4,  c.  53,  s.  48.  Under  this  last-named  statute,  sect.  77, 
jurisdiction  is  given  to  the  justices  of  the  county,  &c.,  to  which  the  ofiender 
is  taken,  or  in  which  he  is  found.  Stat.  4  &  5  W.  4,  c.  13,  s.  2,  does  not 
alter  the  jurisdiction:  indeed,  if  the  jurisdiction  be  not  as  before,  no  justice 
of  peace  has  any  jurisdiction  at  all  in  respect  of  this  ofience,  which  was 
committed  on  the  high  seas.  Now,  the  warrant  here,  and  the  conviction  re- 
cited by  it,  do  not  show  that  Kent  was  the  first  place  to  which  the  offender 
was  brought:  nor  does  any  thing  else  appear  giving  any  jurisdiction  to  the 
justices  of  Kent.  The  onence  might  have  been  committed,  for  any  thing 
mat  appears,  within  the  jurisdiction  of  the  justices  of  Northumberland.  In 
KUe  and  Lane's  case,  1  B.  &  C.  101,  (8  £.  C.  L.  R.  32,)  there  had  been  a 
conviction  by  magistrates  of  Dover,  under  the  statutes  45  G.  3,  c.  121^  s.  7, 
and  57  G.  3,  c.  87,  s.  5.  Those  acts  gave  jurisdiction  to  magistrates  re- 
siding near  to  the  place  into  which  the  ship  should  be  carried  or  where  the 
party  should  be  arrested  *  it  appeared,  by  the  conviction,  that  the  parties 
were  arrested  in  the  harbour  of  Folkstone,  within  the  limits  of  the  jurisdic- 
tion of  the  ma^strates  of  Folkstone :  and  the  court  held  that  the  conviction 
showed  no  junsdiction  in  the  magistrates  of  Dover,  and  dischai^ed  the  pri- 
soners. In  a  later  case,  In  the  Matter  ofMinnj  8  B.  &  C.  644,  (15  E.  C« 
L.  R.  325,)  the  conviction,  on  a  clause  similar  to  stat.  3  &  4  W.  4,  c.  53, 
8.  77,  namely,  stat.  6  G.  4,  c.  108,  s.  74,  was  sustained,  because  it  showed 
that  the  place  to  which  the  party  was  taken  was  within  *the  juris-  r^-ixq, 
diction  of  the  committing  magistrates ;  but  there  KUe  and  Lane's  case  ^ 
was  recognised. 

Sir  J,  CampbeUy  Attorney-General,  and  Wightmanj  contri.  First,  any  two 
justices  of  the  peace  of  the  United  Kingdom  had  jurisdiction.  By  stat  3  & 
4  W.  4,  c.  53,  s.  48,  a  pecuniary  pensuty  was  iimicted  for  this  ofience :  by 

(a)  Sec  p.  152»  note  (a),  post. 
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Stat.  4  &  5  W.  4y  c.  13,  s.  1,  so  much  of  the  previous  act  as  imposed  peco- 
niaiy  penalties,  was  repealed ;  and  sect.  2  gives  the  power  of  conviction  to 
"  any  two  justices  of  the  peace."  Even  under  sect.  75  of  stat.  3  &  4  W. 
4,  c.  53,  the  information  might,  it  seems,  have  been  laid  **  before  any  two 
or  more  of  his  majesty's  justices  of  the  peace  in  the  United  Kingdom." 
Secondly,  sect.  10,  and  the  schedule,  of  stat.  4  &  5  W.  4,  c.  13,  give  a 
form,  which  has  been  pursued.  Parts  of  the  form  are  indeed  not  filled  up  in 
the  schedule ;  but  where  could  the  averments  which  are  said  to  be  requisite 
be  inserted?  Not  in  the  statement  of  the  place  for  which  the  magistrates 
are  justices,  nor  in  the  description  of  the  offence :  the  fact  that  the  parties 
are  brought  to  the  county  of  Kent  is  no  part  of  their  offence.  [Coleridge,  J. 
In  one  case,  under  stat.  3  &  4  W.  4,  c.  53,  s.  89,  where  it  became  incon- 
venient to  obtain  the  attendance  of  two  magistrates  of  the  county  in  which 
the  offence  was  committed,  a  magistrate  of  an  adjoining  county  might  sit 
with  a  magistrate  of  the  other  county.  Do  you  say  that,  in  such  a  case,  it 
would  not  have  been  necessary  to  draw  the  conviction  so  as  to  show  why 
magistrates  of  different  counties  acted  together  ?]  It  would  not.  [Cole- 
ridge, J.  On  charges  of  felony  it  is  made  ^'  lawful  for  any  two  justices  of 
•ip^i  ^^  peace,  if  they  shall  *think  fit,  of  whom  one  or  other  shall  have 
^^J  signed  the  warrant  of  commitment,"  to  admit  to  bad  :(a)  must  not 
both  be  of  the  county,  &c.,  in  which  the  offence  is  committed  ?]  The  form 
m  stat.  4  &  5  W.  4,  c.  13,  is  given  to  avoid  the  necessity  of  special  aver- 
ments tending  to  subtle  distinctions.  In  Kite  and  Lane^s  case,  1  B.  &  C. 
101,  there  appeared,  both  on  the  conviction  and  by  affidavit,  a  want  of 
jurisdiction  de  facto,  the  magistrates  who  convicted  being  other  than  the 
magistrates  of  the  place  in  which  the  parties  were  arrested.  That  is  pointed 
out  by  Lord  Tenterden,  at  the  conclusion  of  his  judgment  in  the  case  In 
the  matter  of  JVunn^  8  B.  &  C.  651.  Further,  the  affidavits  on  behalf  of 
the  prisoner  do  not  show  want  of  jurisdiction  in  fact  The  conviction  and 
mformation,  if  objectionable,  might  have  been  brought  up  by  certiorari.  As 
far  as  the  warrant  shows  the  facts,  the  inference  radier  is  mat  the  prisoner 
was  first  brought  to  Kent ;  for  the  statement  is  that  the  offence  was  commit- 
ted within  100  leagues  of  the  coast  of  the  county  of  Kent ;  and  no  other 
place  is  mentioned. 

Piatt  J  in  support  of  the  rule.  The  words  in  sect.  2  of  stat.  4  &  5  W.  4, 
c.  13,  '^  any  two  justices  of  the  peace,"  and  those  in  sect  75  of  stat.  3  & 
4  W.  4,  c.  53,  ^^  any  two  or  more  of  his  majesty's  justices  of  the  peace  in 
the  United  Kingdom,"  must,  of  course,  be  confined  to  justices  having  jurist 
diction,  either  by  the  common  law  or  by  statute,  over  offences  committed 
in  the  particular  ])lace.  Statutes  which  authorize  a  conviction  before  jus* 
Uces  seldom  contain  words  limiting  the  power  to  justices  of  the  place  wnere 
*1511  ^^  offence  has  been  ^committed ;  yet  such  a  limitation  is  universally 
-'  understood  to  exist.  It  is  contended  that  the  warrant  here  pursues 
the  form  given  in  the  schedule  to  stat.  4  &  5  W.  4,  c.  13 ;  but  a  like 
argument  mi^t  have  been  urged  in  Kite  and  Lane^s  case;  for  there  the 
first  section  of  stat.  3  G.  4,  c.  110,  and  the  schedule,  gave  a  form  which 
did  not  expressly,  or  bv  any  implication  other  than  must  t>e  made  here, 
contain  the  averment  showing  jurisdiction.  The  want,  indeed,  of  juris- 
dicuon,  primS  facie,  does  appear  on  the  warrant  here;  for  the  onence 
is  averred  to  have  been  committed  on  the  high  seas,  and,  therefore,  primi 
iacie,  out  of  the  jurisdiction  of  the  justices  of  Kent. 

Lord  Denman,  C.  J.    I  think  that,  under  stat  4  &  5  W.  4,  c.  13,  and 

(a)  Bee  Btatfi^dc  •  W.  4, 0. 88,  s.  3. 


460  In  re  Peerless.  H.  T.  184L  [151 

file  schedule,  die  wairant  requires  as  much  ptrticidarity  as  the  conriction ; 
and  that  the  form  in  the  schedule,  when  considered  with  reference  to  the 
nature  of  the  statutory  jurisdiction  given  to  justices,  ou^t  to  be  so  filled  up 
Aat  the  description  of  the  offence  may  show  the  jurisdiction.  That  was 
the  ground  of  Lord  Tentebdeh's  judgment  in  Kite  and  Lantfs  case,  though, 
perhaps,  some  part  of  his  remarks,  as  to  the  jurisdiction  being  given  only 
to  the  magistrates  of  the  place  to  which  the  parties  were  first  brought,  was  not 
necessary  for  the  decision  of  that  case.  Mr.  Justice  Baylet  and  Mr.  Justice 
HoLROYD  assign  no  reason  fi>r  their  decision.  Mr.  Justice  Best  founds  his 
decision  upon  the  same  ground  as  Lord  Tenterden,  though  he  also  adds 
an  opinion  on  the  point  to  which  Lord  Tenterden  first  adverts,  that  of  the 
jurisdiction  being  confined  to  the  magistrates  of  the  *piace  to  which  r*if>o 
the  prisoners  are  first  brought  The  ground  of  Lord  Tenterdem's  ^ 
decision  was,  that  jurisdiction  did  not  appear  on  the  face  of  the  warrant, 
though  the  warrant  did  follow  the  form  given  in  the  schedule  to  stat.  3  G. 
4,  c.  110.  The  case  is,  therefore,  an  authority  showing  that  it  is  not 
sufficient  to  follow  the  form  as  is  done  here.     The  magistrates  having  no 

i'urisdiction  except  by  the  express  statutory  enactment,  the  offence  is  not 
ere  described  sufficiently  to  show  jurisdiction. 

LiTTLEDALE,  J.  Ou  a  retum  to  a  habeas  coipiis,  we  are  to  look  to  the 
fects  there  set  out,  except  so  far  as  they  may  be  varied  by  affidavit.(a)  The 
jailer  must  show  why  he  keeps  the  party  in  prison ;  and  he  returns  the  warrant 
as  his  justification.  Then,  for  the  court  to  act,  it  is  not  necessary  that  the 
conviction  should  be  brought  up  by  certiorari.  The  jailer  knows  nothii^ 
of  the  conviction  except  fix>m  the  warrant  in  obedience  to  which  he  acts.  I 
do  not  say  that  this  may  not  be  a  conviction  upon  which  a  good  warrant 
might  be  framed :  but  I  think  this  warrant  clearly  bad  for  not  showing  juris- 
diction. Under  stat.  3  &  4  W.  4,  c.  53,  s.  48,  the  custom-house  officers  have 
power  to  carry  the  party  "  before  any  justice  of  the  peace  in  the  United 
Kingdom,  to  be  dealt  with  as  hereinafter  direded^  The  justices,  therefore, 
bad  jurisdiction  to  deal  only  as  afterwards  directed  ;  so  that  the  words  *^  any 
justice  of  the  peace  in  the  United  Kingdom"  are  not  sufficient  to  decide  this 

Juestion.  The  party  being  before  the  justices,  they  are  to  act  according  to  the 
irections  of  *sects.  75  and  77.  Must  they  not,  therefore,  show  on  r#|  co 
the  face  of  the  conviction  and  (which  here  comes  to  the  same  thing)  ^ 
on  the  face  of  the  warrant,  that  they  have  jurisdiction  ?  If  it  appeared  that 
the  offence  was  committed  in  Kent,  it  would  be  enough :  but  diat  is  not  so 
here.  Then  it  is  said  that  the  warrant  is  justified  by  sect.  10  of  stat.  4  &  5 
W.  4,  c.  13,  as  being  conformable  to  the  schedule  of  that  act.  But  the 
words  in  the  form  of  warrant,  ^^  two  of  his  justices  of  the  peace  in  and  for 
,"  are  merely  by  way  of  example :  one  case  would  be,  where  the  coun- 
,  &c.,  for  which  the  ma^strate  acted  was  that  to  which  the  person  was 
rat  brought ;  another  where  it  was  that  in  which  the  party  was  found  ;  a 
third  case,  under  sect.  89  of  stat.  3  &  4  W.  4,  c.  53,  was  put  by  my  brother 
Coleridge.  In  what  way  it  is  that  the  justices  have  jurisdiction  ought  to 
appear  by  the  warrant  I  found  myself  on  Lord  Teitferden's  judgment  in 
KUe  and  Lane^s  case. 

Patteson,  J.  I  have  no  doubt  that  by  the  words  "  any  two  justices"  we 
are  to  understand  justices  having  jurisdiction  according  to  the  rules  of  com- 
mon law,  or  by  statute.  It  would  be  very  strange  to  say  that  these  words 
in  sect.  2  of  stat.  4  &  5  W.  4,  c.  13,  repealed  stat.  3  &  4  W.  4,  c.  53; 

(a)  7*here  were  some  affidavits  in  this  case :  bat  the  attorney-general  admitted  thai 
ihey  were  unimportant  as  to  the  point  on  which  the  court  decided* 
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eroeclalljr  as  the  statute  last  mentioned  clearly  remains  in  force  as  to  the 
onence ;  stat.  4  &  5  W.  4,  c.  13,  s.  1,  repealing  it  only  so  far  as  it  imposes 
pecuniary  penalties,  and  authorizes  a  certain  treatment  of  some  offenders. 
The  second  point  made  on  behalf  of  the  crown  seems  to  me  to  be  decided 
by  Kite  and  Lane^s  case.  It  is  there  said  that  the  conviction  must  show 
•1B4.1  jurisdiction.  That  may  appear  in  *two  ways;  first,  by  the  offence 
•'  appearing  to  be  committed  in  the  county  to  wnich  the  justices  belong, 
or,  secondly,  if  the  offence  appeared  to  be  committed  on  the  high  seas, 
where  primS  facie  the  jusdces  have  no  jurisdiction,  by  showing  the  special 
facts  which  give  it. 

Coleridge,  J.  The  question  is  whether  the  warrant,  which  the  jailer  has 
returned,  be  a  legal  one.  Of  the  conviction  we  know  nothing,  except 
through  the  warrant  By  a  legal  warrant  I  mean  a  warrant  which,  upon  the 
face  of  it,  shows  a  right  to  detain :  and  that  right  cannot  exist  unless  there 
be  jurisdiction  in  the  magistrates.  To  deny  that  this  must  appear  upon  the 
face  of  the  proceedings,  is  to  call  in  question  one  of  the  most  important  rules 
of  criminal  law.  On  both  the  points  which  have  been  discussed,  I  fully 
agree  with  the  rest  of  the  court.  The  prisoner  was  discharged. 


STEAVENSON  o.  The  Mayor,  Bailiffs,  and  Bumsses  of  BERWICK 

UPON  TWEED. 

Plftintiff  brought  indebitatas  assumpsit  for  work  and  1aboQr»  dec,  as  an  attorney,  and 
deliirered  a  particular,  claiming  269Z.  for  defending  two  prosecutions.  Defendants 
paid  52/.  into  coart,  stating  that  they  paid  it  to  cover  all  the  items  previous  to  a  cer* 
tain  day :  and  they  pleaded  the  payment,  with  a  denial  of  damage  ultra,  on  which 
issue  was  taken. 

MM,  ihat.the  payment  into  conrt  admitted  nothing  hot  a  liability  to  the  amount  of  SSO^ 
and  that,  in  their  defence  as  to  the  residue,  defendants  might  deny  having  at  any  tima 
retained  plaintiff  as  their  attorney. 

Assumpsit  for  work  done  by  plidntifl*  as  an  attorney  on  defendants' 
retainer,  for  fees  in  respect  thereof,  for  money  paid,  and  on  account  stated* 
The  particular  of  demand  was,  ^^  to  amoimt  of  accounts  delivered  this  day,'' 
•1551  (Oc^^^r  l8th,  1834,)  "  for  work  done  *as  an  attorney  and  solicitor, 
-'  and  for  money  paid,  &c.,  306/.  19^.  lOct."  Plea ;  payment  into 
court  of  52/.  Is,  3d.j  ana  no  damages  ultri.     Replication,  damages  ultr^. 

On  the  trial,  before  Williams,  J.,  at  the  sittings  in  Middlesex  in  Easter 
term,  1836,  a  verdict  was  found  for  the  plaintiflf  for  the  amount  iclaimed^ 
(less  the  sum  paid  into  court,)  subject  to  the  opinion  of  this  court  upon  a 
special  case.     The  case  stated  the  plaintiflT's  demand  as  follows : 

*^  The  amount  of  the  plaintiff's  claim  against  the  defendants  was.  made  up 
of  five  distinct  heads  or  items,  as  follows,  which  are  the  accounts  referrea 
tQ  in  the  bill  of  particulars. 

£   s.    d: 

^n.  A  bill  for  defending  two  prosecutions,  and  penalties  paid 
for  certain  defendants  convicted        ....  269    5    3 

'^  2.  A  bill  for  prosecuting  an  action  in  King's  Bench        -     17  19    6  . 

*'  3.  A  bill  for  miscellanies  respecting  tdls  belonging  to  de* 
fendants        -  -  -  -  -  -  -45  11. 

^^  4.  A  bill  incurred  in  supporting  the  appointment  of  a  public 
officer        -  .  -  -  ^  -  -    9  10  10 

<^  5.  A  bill  for  auditing  corporation  accounts  -  -    5  18    4 


«» 


Amount  J&306  19  10'* 

VOL.  ZLI.  61  2  S 


482  Steayenson  t;.  Berwick.  H.  T.  1841.  [155 

During  the  time  to  which  the  bill  of  costs  referred^  the  plaintiff  and  the 
town  clerk  of  Berwick  were  in  partnership  as  attorneys,  and  the  town  clerk 
was  employed  as  an  attorney  by  the  corporation ;  but  the  business  was  in 
fact  done  by  the  plaintiff;  and  die  renumeration,  as  *he  contended,  ratg^ 
was  due  him  solely,  for  reasons  stated  in  the  case,  and  which  formed  ^ 
a  principal  ground  of  discussion  in  the  ensuing  argument.  It  is  not,  how* 
ever,  thought  necessary  to  report  the  case  on  mis  point. 

The  corporation  of  Berwick  had  claimed  a  right,  which  the  vicar  and 
parishioners  contested,  to  appoint  churchwardens  for  the  parish  of  Berwick. 
Each  party  made  an  appomtment.  The  corporation  commenced  an  action 
to  try  the  right  of  the  churchwardens  elected  by  the  parish:  and,  in  this 
proceeding,  costs  to  the  amount  of  17/.  195.  6^.  (the  second  item  in  the 
bill)  were  incurred,' which,  as  the  case  stated,  "the  corporation,  in  indem- 
nification of  their  ehurchwardens,  propose  to  cover  by  the  sum  paid  into 
court." 

The  parish  churchwardens  called  a  meeting  for  the  purpose  of  laying  a 
church-rate.  The  rival  churchwardens  and  certain  corporators  opposed 
their  proceedings ;  and,  in  a  contest  which  ensued,  they  incurred  charges  of 
misdemeanor,  upon  which  prosecutions  were  commenced.(a)  At  a  guild, 
holden  March  iSlh,  1830,  it  was  resolved  that  the  corporation  should 
protect  the  parties  prosecuted  ;  and  the  town  clerk  was  ordered  to  defend 
them.  Indictments  against  them  were  found  at  the  ensuing  April  sessions, 
and  were  removed  by  certiorari,  and  prosecuted  to  conviction.  The  plain- 
tiff conducted  the  defences,  and  paid  the  fines  which  were  imposed ;  and 
his  labour  and  expenses  in  so  doing  formed  the  first  item  of  the  bill.  But, 
after  the  holding  of  the  above  mentioned  guild,  and  before  the  sessions  at 
which  the  indictments  were  found,  another  guild  was  holden,  (April  23d, 
1830,)  at  which  the  ^resolution  and  orders  of  March  I8th,  were  r*]^ 
rescinded.  A  question  was  raised  on  the  case  as  to  the  legality  of  ^ 
such  a  repeal ;  but  no  further  statement  is  necessary  on  this  point 

Afler  a  detail  of  all  the  facts,  the  case  proceeded  as  follows.  "  The  de- 
fendants paid  52/.  If.  3d.  into  court  to  cover  the  amount  of  all  the  items  in 
the  first  bill  incurred  previous  to  the  order  of  guild  of  the  23d  of  April,  to- 

Srether  with  the  items  in  that  bill  as  to  the  costs  of  the  certiorari  ordered  be- 
ore  that  day,  but  not  received  by  the  plaintiff  till  afterwards,  and  the  entire 
amount  of  the  second  bill." 

.  All  the  residue  of  the  claim  was  contested :  but  the  only  material  part  of  the 
areument  turned  upon  the  disputed  portion  of  the  first  item. 

If  the  court  should  be  of  opinion  that  the  defendants  were  not  liable  be- 
vond  the  amount  for  which  money  had  been  paid  into  court,  (or  should  decide 
in  their  favour  on  another  point,  not  material  here,)  a  nonsuit  was  to  be 
entered.  If  the  opinion  of  me  court  should  be  against  the  defendants  on 
both  points,  the  vetdict  was  to  stand  for  the  amount  of  such  charges  as  they 
should  be  held  liable  to. 

W..H.  Watson^  for  the  plaintiff.  Tlie  defendants  will  argue,  as  to  the 
disputed  sums,'  that  they  contracted  with  the  town  clerk  only,  not  the  plain- 
tiff. Th6  plaintiff  will  show  the  contraiy.  But  this  defence  is  not  open. 
The  payment  into  court  is  an  admission,  not  only  as  to  the  amount  paid  on 
the  first  item,  but  as  to  the  residue,  that  the  plaintiff  was  retaine!i  by  the 
defendants,  and  that,  if  he  did  the  work  and  laid  out  the  money,  it  vras 
under  that  retainer.  It  may  be  true  that  payment  into  court  *on  a  i-^^kc 
general  indebitatus  count  admits  nothing  beyond  the  liability  satisfied  i-  ^^ 
(a)  See  Acs  T.  Hmtphim,  S  B.  4t  A<L  887,  (83  E.  C.  L.  R.  78.) 
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hj  sacli  payment ;  but  here  the  defendants  pay  62/.  Is.  3d.  into  court  '*  to 
cover  the  amount  of  all  the  items  in  the  first  bill  incurred  previous  to  the 
order  of  guild  of  the  23d  of  April."  That  is  an  admission  as  to  the  residue 
of  the  first  bill ;  for  the  \vhole  clearly  became  due  in  the  prosecution  of  the 
same  business,  under  the  same  retainer.  In  Ravenscroft  v.  Wisey  1  C.  M. 
&  R.  203,  S.  C.  4  Tyrwh.  741,  the  plaintiff  claimed  wages  under  a  contract 
by  which  he  had  engaged  to  serve  as  master  of  a  ship ;  the  action  was  in- 
debitatus assumpsit ;  and  the  defendants,  four  in  number,  paid  money  into 
court,  but  disputed  the  residue  of  the  claim.  The  defendants  proved  that 
one  of  them  was  not  a  partner  at  the  time  of  the  contract ;  but  the  Court  of 
Exchequer  held  that  they  could  not  set  up  this  defence,  because  the  whole 
matter  in  dispute  arose  under  one  entire  contract,  and  that  contract  was  ad- 
mitted by  the  payment  into  court :  the  only  question,  therefore,  was,  whether 
any  thing  was  due  beyond  the  money  so  paid.  The  same  reasoning  applies 
to  the  pfesent  case.  [Coleridge,  J.  A  different  doctrine  was  maintained 
by  the  Court  of  Exchequer  in  Kingham  v.  Robins^  5  M.  &  W.  94,  and  Sta^ 
pkton  V.  Mwellj  6  M.  &  W.  9 ;  and,  in  the  latter  case,  Alderson,  B., 
said,  ^^  After  the  case  of  ISngham  v.  Robins j  and  the  authorities  there  cited, 
and  the  full  discussion  which  this  subject  then  underwent,  I  think  the  case 
of  Ravenscroft  v.  Wise  must  be  considered  as  virtually  overruled."]  /?a- 
venscroft  v.  iVise  was  not  noticed  in  Kingham  v.  Robins.  [Lord  Dexman, 
C.  J.  The  doctrines  laid  down  in  the  two  cases  are  contradictory.  And  we 
*1591  ^^^^  ^^^^  several  times  here  that  ^payment  into  court  recognises  no- 
-1  thin?  more  than  a  liability  to  a  certain  extent]  The  question  in  this 
case  is  simply  one  of  retainer,  applicable  to  all  the  items.  When  the  defend- 
ants say,  "  we  will  pay  part  of  the  first  bill,"  they  admit  that  retainer.  [Lord 
Denbcan,  C.  J.  They  say  only,  ^'  we  do  not  choose  to  dispute  so  much 
of  the  demand."] 

(The  arguments  on  the  evidence  as  showing  a  retainer,  and  on  the  legality 
of  the  second  order  of  guild,  are  omitted.) 

Inghanij  contr^.  On  the  effect  of  the  payment  into  court,  Kingham  v. 
Robins  is  decisive.  Alderson,  B.,  said  there,  ^^I  cannot  admit  that  this 
plea  amounts  to  any  acknowledgment  whatever  by  the  defendant  beyond 
this,  that  by  force  of  some  contract  he  is  bound  to  pay  the  plaintiff  some- 
thing on  the  count  for  fixtures  and  goods  sold.  But  the  plaintiff  cannot 
apply  that  admission  to  any  particular  contract  which  he  may  please  to 
select,  any  more  than  the  defendant.  The  latter  says  in  substance,  *  Can 
you,  under  this  count,  prove  any  contract  against  me  ?  if  you  cannot,  I  have 
done  an  unnecessary  act  in  paymg  this  money  into  court,  which  is  more  than 
suflScient  to  cover  the  nominal  damages  to  which  you  are  entitled.'"  So, 
here,  the  payment  admits  a  contract,  so  far  only  as  the  particular  sum  goes. 
The  sum  may  prove  to  have  been  paid  superfluously ;  but  at  any  rate  a  con- 
tract is  admitted  to  that  extent,  and  to  that  only.  A  similar  doctrine  has 
been  recognised  where  the  question  was,  how  far  payment  into  court  ope- 
rated as  a  bar  to  the  Statute  of  Limitations:  Reid  v.  Dickons^  5  B.  &  Ad. 

•  i«nT  ^^»  (^  ^'  C-  ^'  *•  ^^3»)  *(where  Cox  v.  Parry,  1  T.  R.  464,  is 
^**"J  cited ;)  Long  v.  Gremtte,  3  B.  &  C.  10,  (10  E.  C.  L.  R.  6.)     And 
Seaion  ic.  Renedidj  5  Bing.  28,  (15  E.  C.  L.  R.  354,)  (a)  is  an  analo- 
gous case. 

W.  H.  Waison  replied  only  on  the  other  points  of  the  case. 

The  courty  {b)  in  giving  judgment,  observed  that  the  point  as  to  the  effect 


!: 


a)  See  also  Shearwood  v.  Hay,  6  A.  dc  E.  883. 

6)  Lord  Denmao,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Ji. 
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of  payment  into  court  appeared  to  have  been  abandoned ;  and  propeilj. 
And,  being  of  opinion  that  the  fects  did  not  show  any  retainer  of  the  plain- 
tiff, they  gave  Judgment  for  the  defendants. 


The  QUEEN  v.  The  Inhabitants  of  BRIDGEWATER. 
This  case  is  reported  10  A.  &,  £.  693. 

•The  QUEEN  v.  HOPKINS  and  Others.  [•lei 

A  mandamas  issued  commanding  a  party,  who  was  alleged  to  have  custody  of  certain 
books,  papers,  and  proceedings  relating  to  a  Court  of  Requests,  (under  a  local  act,  47  G 
3,  sess.  2,  c.  u)  or  to  the  office  of  the  clerk  thereof,  to  deliver  them  up  to  a  party  whc 
claimed  to  hold  them  as  having  been  elected  clerk  to  the  court 

Bdd,  that  the  mandamus  was  bad,  as  not  showing  that  the  detainer  was  by  other  than  a 
private  individual. 

Al^ough  the  defendant,  in  his  return,  alleged  that  he,  and  not  the  prosecutor,  was  du1| 
elected  clerk,  and  that,  as  such  clerk,  he  was  entitled  to  hold  the  t>ooks,  Ac^  raising 
pn  the  face  of  the  return,  a  question  upon  the  construction  of  the  local  act,  and  of 
i|tat  6  &;  6  W.  4,  c.  76,  ss.  78  and  88. 

^  on  the  face  of  a  mandamus,  there  be  no  ground  for  the  writ,  the  defect  cannot  ba 
Supplied  by  matter  appearing  in  the  return. 

Mandamus  to  Thomas  Hopkins  and  to  the  commissioners  under  stat 
4S  G.  3,  sess.  2,  c.  i.»  (local  and  personal,  public,)  ^*  for  the  more  speedy  and 
«P3y  recovery  of  small  debts  in  the  borough  and  parish  of  Boston,  and  the 
It^ndreds  of  Skirkbeck  and  Kirton  (except  the  parishes  of  Gosberton  and 
Surfleet)  in  the  county  of  Lincoln." 

The  writ  was  as  follows :  ^^  Whereas,  by  the  said  act,  it  was,  amon^ 
pther  things,  enacted  that  the  mayor,  recorder,  deputy*recoider,  alcle^ 
^en,  and  common  councilmen  of  the  borough  of  Boston,  in  the  county 
o{  Lincoln,  for  the  time  being,  and  the  several  other  persons  in  the  said  act 
mentioned  and  described,  should  be,  and  they  were  thereby,  appointed 
commissioners  for  the  recovery  of  small  debts  within  the  borough  and  parish 
of  Boston  and  the  himdreds,"  &c.,  ("except,  &c.,") "  in  the  county  of  Lincoln, 
aad  the  said  commissioners  and  their  successors  were  thereby  appointed  a 
court  of  justice,  bv  the  name  of  the  Court  of  Requests  for  the  borough  and 
parish  of  Boston,''  &c. ;  "  and,  by  the  said  act,  it  was  further  enacted  that 
It  should  and  might  be  lawful  for  the  clerk  of  the  said  Ck)urt  of  Requests, 
ftora  time  to  time,  to  appoint  a  deputy  to  act  in  his  room  or  stead  in  case  cf 
■ickness,  or  for  other  sufficient  cause ;  and  such  clerk,  or  his  deputy,  was 
and  were  thereby  empowered  and  ^required  to  issue  all  summonses,  r^^f-o 
warrants,  and  precepts,  and  to  register  all  orders,  decrees,  and  ■• 
judgments  of  the  said  court,  and  to  do  all  such  acts,  matters,  and  things  as 
Direre  directed  or  required  to  be  done  by  the  said  clerk  by  virtue  of  that  act,  and 
to  enter  and  register,  or  cause  to  be  entered  and  registered,  in  a  proper  book 
or  books  to  be  provided  bv  such  clerk  and  kept  for  that  purpose,  all  (he  sets 
and  proceedings  of  the  said  court,  of  whatever  nature  or  kind  soever :  and 
it  was  further  enacted  by  the  same  act  that,  when  and  as  often  as  it  shouM 
happen  that  the  office  of  clerk,  or  Serjeant,  or  crier,  or  of  anjr  other  officer  or 
<mcer8,  should  become  vacant,  either  through  misbehaviour,  death,  or 
resignation,  suspension,  dismission,  removal,  or  mcapacity,  then  and  in  eveiy 
sodi  case  it  should  and  might  be  lawful  for  the  mayor  and  aldermen  of  fiie 
said  borough  of  Boston  for  the  time  being,  or  the  major  part  of  them,  and 
flicy  were  Qiereby  required,  to  nominate  and  s^poiqt  another  fit  and  propter 
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person  to  be  clerk,  or  Serjeant,  or  crier,  or  other  officer  or  officers,  of  and  m 
the  said  Court  of  Requests,  during  his  and  their  good  behaviour.  And 
whereas,  since  the  first  election  of  councillors  for  the  said  borough  of  Boston, 
under  the  provisions  of  an  act,"  &c.,  (5  &  6  W.  4,  c.  76,)  "  that  is  to  say, 
from  and  after  the  28th  day  of  December,  which  was  in  the  year  of  our  Lord 
1835,  the  mayor,  aldermen,  and  burgesses  of  the  said  borough,  elected  under 
the  provisions  of  such  last-mentioned  act,  have  become  and  been,  according 
to  the  directions  and  within  the  meaning  of  such  act,  the  trustees  for  exe- 
cuting by  the  council  of  such  borough  all  the  powers  and  provisions  and  all 
the  trusts  of  the  said  first-mentioned  act  of  parliament  of  which  the  mayor 
*1631  ^^^  aldermen  of  the  *said  borough  were  the  sole  trustees  before  such 
-'  first  election  of  councillors  for  the  said  borough  as  aforesaid.  And 
whereas  we  have  been  given  to  understand  and  be  infbrmed,  in  our  court  before 
us,  that  on  or  about  the  23d  day  of  November  last,  the  office  of  clerk  to  the 
said  Court  of  Requests  became  vacant  by  the  death  of  Francis  Thirkill, 
gentleman,  and  that,  thereupon,  a  meeting  of  the  council  of  the  said  borough 
was  duly  held,  according  to  the  provisions  of  the  last-mentioned  act,  on  the 
2d  day  of  December  then  next,  for  the  ptirpose  (amongst  other  things)  of 
nominating  and  appointing  a  fit  and  proper  pei'son  to  be  clerk  to  the  said 
Court  of  Requests  in  the  room  of  the  said  Francis  Thirkill,  deceased :  and 
whereas,  on  the  said  2d  day  of  December,  one  Meabum  Staniland,  gentleman, 
being  then  and  there  a  fit  and  proper  person  in  that  behalf,  was,  by  a  majority 
of  the  council  of  the  said  borough,  then  and  there  so  duly  assembled  for  the 
purpose  aforesaid,  at  such  meeting,  duly  nominated  and  appointed  clerk  to 
the  said  Court  of  Requests,  the  said  council  then  and  there  having  power 
and  authority,  under  the  provisions  of  the  last-mentioned  act  of  parliament, 
to  nominate  and  appoint  a  clerk  to  the  said  Court  of  Requests:  and  whereas 
we  have  further  been  given  to  understand  and  be  informed  that  divers  books, 
papers,  and  other  proceedings  relating  to  the  said  Court  of  Requests,  or  to 
the  business  thereof,  or  to  the  said  office  of  clerk  to  the  said  court,  and  which 
of  right  ought  to  be  in  the  custody  of  the  said  Meabum  Staniland,  as  clerk 
to  the  said  Court  of  Requests,  are  now  in  the  custody,  power,  or  control  of 
you,  the  said  Thomas  Hopkins,  and  you,  the  commissioners  of  the  said 
Court  of  Requests,  or  some  of  you :  and  whereas  the  said  Meaburn  Staniland, 
•1641  ^'^^^  ^^*^^  ^'^'^  nomination  and  appointment  to  the  office  of  clerk  to 
•*  the  said  court  as  aforesaid,  hath  required  you,"  &c.,  (request  to  both 
Hopkins  and  the  commissioners  to  deliver  up  the  books,  &c. ;)  "  but  that 
you,"  &c.,  the  said,  &c.,  (refusal  to  deliver,  Sec.,  by  all  parlies,)  "to  the 
great  damage  and  prejudice  of  the  said  Meaburn  Staniland,  and  to  the  great 
obstruction  and  hinderance  of  the  business  and  proceedings  of  the  said  Court 
of  Requests,"  &c.  The  writ  then  commanded  Hopkins  and  the  commis- 
sioners, and  every  of  them,  or  such  of  them  in  whose  custody  or  power  tuc 
same  might  be,  to  deliver  to  Staniland,  ^'  as  such  clerk  to  the  said  court,  ill 
books,  papers,  and  other  proceedings  relating  to  the  said  cour:,  or  the  b  i  ^i  u-  iS 
thereof,  or  to  the  office  of  clerk  to  the  said  court,  or  tliat  you  show  us 
cause,"  &c. 

The  commissioners  returned  that,  at  the  time  of  the  receipt  of  the  writ, 
they  had  not,  nor  had  any  of  them,  nor  had  they  or  any  of  them  since  had, 
nor  had  they  or  any  or  either  of  them  now,  any  books,  &c.,  in  rhe 
custody,  fcc. 

Hipkins  returned  "  That,  before  and  at  the  time  of  the  making  of  the  act 
of  parliament  in  the  said  writ  firstly  mentioned,  the  borough  of  Boston  in  me 
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county  of  Lincoln  was  an  ancient  corporation,  as  weD  by  preacnption  as 
charter,  by  the  name,  style,  and  title  of  the  mayor,  aldermen,  and  burgesses  of 
the  borough  of  Boston,  in  the  county  of  Lincoln :  that  it  was,  in  and  by  the 
said  act  in  the  said  writ  firstly  mentioned,  (amongst  other  things,)  enacted 
that  the  mayor,  recorder,  deputy-recorder,  aldermen,  and  common  council- 
men  of  the  said  borough  of  Boston,  in  the  said  county  of  Lincoln,  for  the 
time  being,  and  the  several  other  persons  in  the  said  act  mentioned  and 
described,  and  *such  other  persons  as  should  from  time  to  time  be  r«|^ 
elected  and  appointed  commissioners  in  the  manner  directed  by  the  ■- 
first-mentioned  act,  should  be,  and  they  were  thereby,  appointed  commis- 
sioners for  the  recovery  of  small  debts  within  the  said  borough  and  parish 
of  Boston,"  &c. ;  "  and  the  said  commissioners,  and  their  successors,  were 
thereby  appointed  a  court  of  justice  by  the  name,"  &c.;  ^*  and  by  the  said 
act  it  was  further  enacted  that,  when  and  as  often  as  it  should  happen  that 
the  office  of  clerk,"  &c.,  ^^  or  of  any  other  officer  or  officers  should  become 
vacant,"  &c.,  (the  return  then  set  out  the  origmal  provision  for  election,  as 
in  the  writ ;)  and,  until  such  nomination  and  appointment  should  be  made  as 
aforesaid,  it  should  and  might  be  lawful  for  the  said  commissioners  of  the 
said  Court  of  Requests,  or  any  three  or  more  of  them,  assembled  as  aforesaid, 
to  appoint  such  officers  respectively  to  do  the  business  of  the  said  court,  until 
such  nomination  and  appointment  should,  from  time  to  time,  be  made  as  afore- 
said ;  and  all  persons  so  appointed  by  the  said  commissioners,  or  any  three  of 
them,  should  be,  and  be  deemed  to  be,  (during  such  time  as  they  should  respect- 
ively act,)  officers  under  the  said  acts  to  all  intents  and  purposes  whatsoever,  and 
entided  to  all  the  advantages  and  emoluments  specified  in  the  said  act,  and 
should  be  subject  to  be  removed  from  their  offices  in  like  manner  as  the  offi- 
cers from  time  to  time  to  be  appointed  by  the  mayor  and  aldermen  of  the  said 
borough  of  Boston  aforesaid,  or  the  major  part  of  them  for  the  time  being, 
were  subject  to  be  removed :"  "  That,  before  the  said  first  election  of  com- 
missioners for  the  said  borough  in  the  \%dthin  writ  mentioned,  the  then  mayor 
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nomination  and  appointment  of  the  said  Meabum  Staniland  to  be  clerk  to 
the  said  Court  of  Requests,  as  in  the  within  writ  mentioned,  the  council  of  the 
said  borough  had  not  power  or  authority,  under  the  provisions  of  the  said 
act  of  parliament  secondly  within  mentioned,  to  nominate  and  appoint  a  cleik 
to  the  said  Court  of  Requests ;  and  that,  at  the  time  of  the  nomination  and 
appointment  of  the  said  Meabum  Staniland  to  be  clerk  of  the  said  Court  of 
Requests  by  the  council  of  the  said  borough,  as  in  the  within  writ  mentioned, 
the  said  Meabum  Staniland  was  a  councillor  of  the  said  borough,  and  was, 
by  virtue  of  his  office  of  councillor  of  the  said  borough,  incapacitated  from 
being  nominated  and  appointed  to,  and  from  holding,  the  said  office  of  clerk 
of  the  said  Court  of  Requests :"  "  That,  on  the  23d  day  of  November,  a.  d. 
1839,  the  office  of  clerk  to  the  said  Court  of  Requests  became  vacant  by  the 
death  of  the  said  Francis  Thirkill  in  the  within  writ  mentioned  ;  and  that, 
on  the  2d  day  of  December  in  the  year  last  aforesaid,  at  a  meeting  of  the  said 
commissioners  of  the  said  Court  of  Requests  duly  assembled  and  held  on  that 
day,  at  which  three  of  the  said  commissioners  and  more  were  present,  one 
Thomas  Storr  of  Boston  aforesaid,  gentleman,  was  by  a  majority  of  the  said 
commissionei's  so  assembled,  duly  appointed  clerk  of  the  said  Court  of 
Requests  under  the  said  act  in  the  within  writ  first  mentioned,  no  othet 
person  having  then  been  nominated  and  appointed  to  be  clerk  of  .the  said 
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Court  of  Requests  in  the  place  and  stead  of  the  said  Francis  Thirkilly  either 

•  by  the  mayor  and  aldermen,  or  by  the  council  of  the  said  borough :"  ^'  That, 

*  *1671   ^^^^'^  ^^  nomination  and  ^appointment  of  the  said  Meabum  Stani* 

-■  land  to  the  said  office  of  clerk  to  the  said  Court  of  Requests  in  the 
.  inrithin  writ  mentioned,  (that  is  to  say,)  on  the  2d  day  of  December,  a.  d. 
1839,  at  a  meeting  of  the  mayor  and  aldermen  of  the  said  borough  duly 
appointed  and  held,  I,  the  within  named  Thomas  Hopkins,  was  duly  nomi- 
nated and  appointed,  by  a  majority  of  the  mayor  and  aldermen  of  the  said 
borough  then  and  there  assembled,  to  be  clerk  to  the  said  Court  of  Requests 
in  the  place  and  stead  of  the  said  Francis  Thirkill  deceased,  they,  the  said 
mayor  and  aldermen,  then  and  there  haying  power  and  authority,  undei  the 
proyisions  of  the  said  act  in  the  within  writ  first  mentioned,  to  nominate  and 
appoint  a  clerk  to  the  said  Court  of  Requests :"  '^  That,  after  I  was  so  nomi- 
nated  and  appointed  to  be  clerk  of  the  said  Court  of  Requests  as  aforesaid, 
(that  is  to  say,)  on  the  9th  day  of  December,  a.  d.  1839,  at  a  meeting  of  three 
and  more  of  the  said  commissioners  of  the  said  Court  of  Requests  duly 
assembled  and  held,  the  said  Thomas  Storr  then  and  there  duly  resigned  his 
said  office  of  clerk  of  the  said  Court  of  Requests ;  and  that,  at  such  last 
mentioned  meeting,  so  duly  assembled  and  held  as  aforesaid,  I,  the  within 
named  Thomas  Hopkins,  was,  by  a  majority  of  three  and  more  of  the  said 
commissioners  so  assembled  as  aforesaid,  duly  nominated  and  appointed  by 
the  said  commissioners  to  do  the  business  of  the  said  Court  of  Requests,  as 
clerk  of  the  said  Court  of  Requests,  and  then  and  there  receiyed  from  the 
said  Thomas  Storr,  by  order  and  direction  of  the  said  commissioners,  the 
books,  papers,  and  other  proceedings  relating  to  the  said  court  and  the  busi- 
ness  thereof,  and  to  the  office  of  clerk  of  the  said  court  in  the  within  writ 

*1681   ^^'^^^'^^  f  ^^^j  ^^  ^^^  ^^^  of  the  coming  of  the  within  writ  to  me, 
-I    *I  held  and  still  hold  the  same  as  aboye  I  am  entitled.     Wherefore 
I  cannot  deliyer,"  &c. 

Sir  F.  Pollock^  for  the  crown.  First,  under  the  local  act,  and  the  Muni- 
cipal Corporation  Act,  5  &  6  W.  4,  c.  76,  s.  72,  Staniland  was  duly  elected, 
(not  being  incapacitated  by  sect.  28  ;^  and  the  defendant  Hopkins  was  not 
elected.  (The  argument  on  these  points  is  omitted.)  Secondly,  that  being 
80,  mandamus  lies  to  compel  Hopkins  to  deliyer  up  the  papers.  It  will  be 
said  that,  by  the  mandamus,  Hopkins  appears  to  be  merely  a  stranger  in 
possession  of  documents  which  he  is  not  entitled  to  retam.  But  this  is  a 
matter  of  public  interest.  [Coleridge,  J.,  referred  to  Bex  y.  The  Bank  of 
England^  2  Doug.  524.]  There  is  no  other  remedy  here.  Suppose  a  pri- 
vate indiyidual  carried  away  the  records  of  the  Court  of  Requests,  mandamus 
would  issue  to  compel  restoration.(a)  [Patteson,  J.  The  party  in  whose 
legal  custody  they  had  been  misht  maintain  troyer ;  or,  in  an  indictment  for 
larceny,  the  property  might  be  laid  in  such  party.]  But,  further,  Hopkins 
is  not  a  priyate  inaiyidual.  He  claims,  in  his  return,  to  hold  by  right. 
Mandamus  is,  therefore,  a  fit  proceeding  for  trying  the  right,  since  quo 
warranto  would  not  lie.  Besides,  the  question  as  to  the  discretion- of  the 
court  cannot  be  raised  now,  after  the  wnt  has  issued. 

Sir  W.  W.  FoUeUy  contra,  for  Hopkins.  The  mandamus  cannot  be  made 
good  by  supplying  the  defect  in  its  averments  from  the  return.  Unless  the 
*1691  ^^  ^^  ^^  supported,  the  return  cannot  come  before  the  couct.  *It 
-I  may  be  questioned  whether,  even  incorporating  the  return  with  the 
writ,  the  court  would  issue  a  mandamus  to  tiy  the  title ;  but,  as  it  is,  no 
such  question  can  arise     This  is  not  like  the  case  of  Rex  v.  Bounds  4  A.  A; 

(a)  Clee  Jter  ▼.  Pay«s  tt  A.  dc  E.  m,  (83  E.  C.  L.  R.  91.)  ^ 
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'£.  139,  (31  £.  C.  L.  It  43,)  where  it  appeared  fiom  the  writ  that  the 
defendant  held  the  documents  in  an  official  character.  Nothing  is  shown  to 
take  the  case  out  of  the  reach  of  the  ordinary  remedies  by  trover  or  detinue. 

Lord  Denman,  C.  J.  The  objection  is  well  founded.  The  defect  in  the 
writ  cannot  be  supplied  from  the  return.  We  allowed  a  mandamus  to  issoe^ 
subject,  of  course,  to  the  question  whether,  when  issued,  it  could  be 
supported. 

LiTTLEDALE,  J.  We  did  not  authorize  a  mandamus  in  this  particular  form. 

Patteson  and  Colebiiwe,  Js.,  concurred. 

Mandamus  quashed. 


•The  QUEEN  v.  SHEPHERD. 


[•170 


The  governor  of  the  West  Riding  house  of  correction  was  assessed  to  the  poor  for  a 
house  and  garden  within  and  parcel  of  the  prison.  Thd  house  consisted  of  ten  apart- 
ments, nine  in  the  governor's  occupation,  the  tenth  used  as  a  committee  room  for  the 
magistrates.  The  governor  was  obliged,  by  the  prison  rales,  to  live  alwa>'s  within  the 
walls;  and  nothing  more  was  provided  for  him  than  was  necessary  for  his  convenient 
accommodation.  The  garden  was  half  an  acre  in  extent,  contained  frait,  flowers,  and 
a  green-house,  and  was  chieflv  used  by  the  governor,  (the  magistrates  permitting,}  bat 
was  not  ypecially  appropriatea  to  his  use,  the  object  of  such  an  area  being  the  health  of 
the  prisoners.    The  governor  used  it  as  a  pleasure-garden,  and  for  his  family. 

Heldt  that  he  was  not  rateable  for  his  occupation  of  the  house  or  garden. 

The  matrons  and  turnkeys  occupied  dwellings  within  the  walls,  distinct  from  that  of  the 
governor.  These  persons  were  obliged,  for  the  purposes  of  the  establishment,  to 
sleep  always  within  the  walls.  The  accommodation  was  no  more  than  was  necessary 
for  the  objects  for  which  they  were  placed  in  the  prison. 

Hfld,  that  they  were  not  rateable  for  their  dwellings. 

Md,  also,  that  the  justices  of  the  Riding  were  not  rateable  for  the  porter's  lodge,  &c^  and 
the  tread-mill  and  work-rooms  within  the  prison,  where  works  were  done  ^y  the  pr^ 
soners,  partly  for  the  use  of  the  jail,  and  partly  for  hire,  the  earnings  being  carried  tr 
the  public  account 

Edward  Shepherd,  goyemor  of  the  house  of  correction  at  Wakefield,  in 
he  West  Riding  of  Yorkshire,  was  assessed  for  a  house  and  garden,  in  a 
rate  made  for  the  relief  of  the  poor  of  the  township  of  Wakefield,  which  rate 
originally  stood  as  follows : 


Name  of  Occupier. 

NaoMofOwnor. 

DeecriptioB  of  Property. 

Name  end  Altaa. 
llnii  of  Property. 

West  Riding  magis- 

West Riding 

Corn-mill ;  two  tread-wheel 

West   Riding 

trates. 

rooms,    and   ten    horse 
poMrer. 

Prison. 

Ditto 

Ditto 

Seven     work-rooms    and 
warehouses. 

Ditto 

Tot  son,  John 

Ditto 

Porter's  lodge 

Ditto 

Paige,  James 

Ditto 

House 

Ditto 

Shepherd,  Mrs. 

Ditto 

Ditto 

Ditto 

Shepherd.  Edward   - 

Ditto 

House  and  garden 

Ditto 

Parker,  William       - 

Ditto 

House 

Ditto 

Peel,  Benjamin  (a)  - 

Ditto 

Ditto 

Ditto 

Two  columns  were  added*  stating  the  rateahle  values,  and  the  amounts  of  rate  at  GdLia 
the  pound. 

The  sessions  amended  the  rate  by  striking  out  the  names  of  all  the  pef- 
cons,  except  Edward  Shepherd,  mentioned  as  occupiers  in  the  first  column, 
and  inserting  the  words  *'  West  Riding  ma^strates"  instead  thereof  r«|iv| 
^respectively,  and  confirmed  the  rate  so  amended,  subject  to  the   I-     *' 
opbion  of  this  court  on  the  following  case. 

(a)  There  were  some  assesameats  on  other  parties,  not  inrrtted  here. 
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The  magistrates  of  tbe  West  Riding  Were  assessed  in  the  rate,  as  it  originaHy 
stood,  as  occupiers  of  a  corn-mill,  tread'^mill  rooms,  work-rooms,  and  ware- 
house, which  are  within  and  form  part  of  the  house  of  correction  of  their 
district.  The  treadmill,  which  is  of  7^  horse  power,  is  annexed  to  the  corn- 
mill  ;  and  both  have  been  erected,  and  are  maintained,  for  the  purpose  of 
employing  the  prisoners :  and  com  is  ground  there  by  them.  Part  of  it  is 
com  sent  by  various  persons  to  be  ground  there  for  hire ;  and  they  pay  for 
it  accordingly.  It  produces  in  this  way  from  5/.  to  10/.  a  year  in  money. 
The  greater  part  of  it  is  ground  for  the  use  of  the  jail,  and  is  consumed  within  it. 
Some  of  the  prisoners  working  for  hire  do  so  as  hard  labour,  pursuant  to  sen- 
tence ;  some  do  not.  In  like  manner  the  work-rooms  and  warehouses  are  used 
exclusively  for  the  prisoners  to  work  in.  They  make  clothing  there,  and  do 
all  the  blacksmith's  work,  joiner's  work,  bricklayer's  work,  and  washing 
required  for  the  jail.  They  also  pick  wool  and  oakum  there  for  hire ;  and 
the  women  wash  and  sew  for  hire.  The  money  eamed  amounts  to  about 
480/.  a  year,  and  is  paid  over  to  the  treasurer  for  the  Riding,  and  goes  in 
diminution  of  the  expense  of  the  establishment.  The  expenditure  over  and 
above  tliese  eamings  amounts  to  5000/.  a  year  or  thereabouts.  There  are 
within  the  jail,  from  time  to  time,  prisoners  from  the  boroughs  of  Leeds  and 
Doncaster.  These  boroughs,  having  no  convenient  prison  of  their  own,  pay 
the  magistrates  of  the  West  Riding  for  the  ma'mtenance  of  their  respective 
prisoners.  The  borou^is  are  respectively  charged  with  the  cost  price  of 
*1721  ^"^^  maintenance ;  and  *the  eamings  of  their  respective  prisoners 
-■  are  deducted  from  the  amount  the  boroughs  would  otherwise  have  to 
pay  for  it. 

Edward  Shepherd  is  the  govemor  of  the  said  house  of  correction ;  and  the 
house  and  garden  for  which  he  is  assessed  in  the  said  rate  are  both  of  them 
within,  and  parcel  of,  the  house  of  correction.  The  house  consists  of  ten 
apartments,  nine  of  which  are  in  Mr.  Shepherd's  occupation.  The  tenth  is 
used  as  a  committee-room  for  the  ma^strates.  The  house  is  in  the  centre 
of  the  jail,  and  built  on  the  Panopticon  principle,  so  as  to  be  suited  for  the 
occupation  of  the  govemor:  as  such,  he  is  obliged  by  the  rules  to  live 
always  within  the  walls ;  and  the  accommodation  provided  for  him  is  such 
only  and  no  more  than  is  necessary  for  his  convenient  accommodation.  The 
ganlen  is  rather  more  than  half  an  acre  in  extent.  It  contains  fmit,  flowers, 
and  a  green-house,  and  is  chiefly  used  (the  magistrates  permitting  it)  by  the 
govemor,  but  is  not  specially  appropriated  to  his  use,  the  object  of  such  an  area 
being  the  health  of  the  prisoners,  to  which  it  is  not  only  conducive  but 
essential.  This  garden  was  used  by  the  jailer  solely  as  a  pleasure-garden, 
and  for  the  use  of  his  family. 

The  several  other  persons  whose  names  were  strack  out,  and  in  whose 
stead  the  magistrates  for  the  West  Riding  were  substituted,  are  the  matrons 
and  turnkeys  of  the  prison.  By  the  mles  of  the  prison  these  persons  are 
obliged  to  sleep  always  within  its  walls ;  and  it  is  absolutely  necessary  for 
the  safety  and  good  conduct  of  the  establishment  that  they  should  do  so. 
They  occupy  dwellings  within  the  walls,  and  distinct  from  that  of  the  e;over- 
•1731  ^^^'  '^^^  accommodation  they  enjoy  is  provided  •for  them  by  the 
^  Riding,  and  is  no  more  than  is  necessary  and  convenient  for  the  pur- 
poses for  which  they  are  placed  there. 

The  questions  for  the  opinion  of  the  court  were :  1.  Whether  Edward 
Shepherd,  as  such  governor,  occupying  in  the  manner  stated,  was  liable  to  be 
rated  in  respect  of  the  said  house  and  garden.  2.  Whether  the  several  other 
persons  whose  names  were  inserted  in  the  rate  as  it  originally  stood,  biit 

VOL.  xu.  62 


490  Regina  v.  Shepherd.  H.  T.  1841.  .  [173 

struck  out  by  the  sessions,  were  liable  to  be  rated  in  respect  of  the  houses  so 
occupied  by  them  as  matrons  and  tumkejs  respectively.  3.  Whether  the 
magistrates  of  the  West  Riding,  as  such,  are  liable  to  be  rated  in  respect  of 
the  said  corn-mill,  tread-mill  rooms,  and  ten  horse  power,  work-rooms,  ware- 
houses, porter's  lodge,  and  other  premises,  or  any  part  thereof  respectively. 
The  rate,  as  amended  by  the  sessions,  to  be  confirmed,  amended,  or  qnashed, 
according  as  the  court  should  adjudge  upon  the  several  points  submitted 
to  them. 

The  case  was  now  ai^ed. 

Dundas  and  BaineSj  in  support  of  the  order  of  sessions.  First,  Edward 
Shepherd  is  properly  rated  for  the  house  and  garden.  It  is  true  that  pro- 
perty which  is  of  a  public  nature,  and  used  for  public  purposes,  cannot  be 
rated  to  the  poor ;  but,  where  such  property  is  the  subject  of  an  independent 
occupation  for  purposes  other  than  those  of  the  public,  rateability  attaches. 
Governors  of  the  Bristol  Poor  v.  Wattj  5  A.  &  E.  1,  (31  E.  C.  L.  R.,)  is  an 
instance.  Shepherd,  in  this  case,  holds  rooms,  not  merely  as  a  servant,  but 
as  an  independent  occupier.  It  cannot  be  said  that  they  are  all  necessary 
for  the  performance  *of  his  service  as  jailer.  One  of  the  ten  is  used  r^%^A 
as  a  committee-room ;  but  nine  are  in  his  own  occupation ;  how  ■- 
small  they  may  be,  if  he  has  an  independent  beneficial  occupation,  is  unim- 

Eortant.     The  question,  whether  there  was  such  an  occupation  or  not,  has 
een  considered  decisive  in  the  leading  case  on  this  subject ;  Rex  v.  Jtfo- 
thewsy  Cald.  1 ;  Lord  Bute  v.  Grtndall,  1  T.  R.  338 ;  (a)  Bex  v.  TerroU^ 

3  East,  506.     And v.  Armtrong,  2  Stark.  N.  P.  C.  543,  (3  E.  C 

L.  R.  467 ;)  Lord  Amherst  y.Lord  Sommers,  2  T.  R.  372 ;  and  Bex  v.  Pield^ 
5  T.  R.  5^,  illustrate  the  principle  here  relied  upon.  In  Bex  v.  St.  Lukeh 
HospUaly  2  Burr.  1053,  upon  the  question  whether  or  not  the  servants  of  the 
charity  were  rateable.  Lord  Mansfield  said,  ^^  They  are  not  in  a  like  situa- 
tion with  the  officers  of  Chelsea  Hospital,  or  of  the  other  charitable  founda- 
tions that  have  been  mentioned  at  the  bar ;  where  there  are  large  distinct 
apartments  appropriated  to  the  use  of  the  respective  officers,  wherein  they 
and  their  families  reside.  Those  officers  are  not  charged  as  servants  of  such 
hospitals,  or  as  inhabitants  and  occupiers  of  the  ordinaiy  rooms  and  lodgings 
therein;  but  as  having  separate. and  distinct  apartments,  which  are  consi- 
dered as  their  dwelling-houses.  The  cases  that  have  been  determined  by 
the  judges,  relating;  to  the  window-tax,  are  uniform  in  rating  officers  of  hos- 
pitals for  their  distmct  apartments."  And  in  Bex  v.  HurdiSy  3  T.  R.  497, 
Lord  Kenyon  said,  "  It  is  not"  "  a  general  position  that  a  servant  of  the 
crown  occupying  a  house  in  respect  of  his  office  is  not  rateable  for  it." 
•"Soldiers  indeed  cannot  be  said  to  be  the  occupiers  of  their  bar-  r«|« 
racks,  in  the  legal  signification  of  the  word  ;  they  are  no  more  than  ^ 
mere  servants."  In  Bex  v.  Caity  6  T.  R.  332,  the  criterion  was,  whether  or 
not  the  party  had  the  use  of  the  property  for  his  own  domestic  convenience. 
The  same  test  was  applied  in  Holford  v.  Copelandy  3  B.  &  P.  129,  140, 
where  the  masters  in  Chancery  were  held  not  rateable  for  their  official  pre- 
mises. Shepherd,  here,  has  the  benefit  of  the  premises  for  his  own  domestic 
use:  it  is  not  found,  as  a  fact,  that  he  has  no  further  occupation  than  is 
necessary  for  the  discharge  of  his  public  duties ;  and,  to  support  an  exemp- 
tion, this  ought  to  have  been  shown ;  for,  where  a  party  appears  in  the 
occupation  of  a  rateable  property,  the  presumption  is  in  favour  of  rateability. 
But  the  facts  here  found  show  that  the  jailer  has  an  occupation  beyond  that 

(a)  Affirmed  on  error,  in  the  Exchequer  Chamber,  Tht  EarlofBuU  t.  GrindalL  t  & 
Bl.  266. 
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"which  his  mere  duty  requires.  He  uses  the  premises  as  his  priyate  house, 
and  may  establish  his  fiuuily  there,  in  which  respect  the  case  difiers  from 
Rex  y.  tSeld;  the  garden  also  is  enjoyed  by  him.  [Lord  Denman,  C.  J. 
The  words  of  the  case  only  show  how  it  is  ^^  chiefly  used."  Coleridge,  J. 
It  is  not  stated  that  he  occupies  it.  The  magistrates  might  order  all  the 
prisoners  to  be  there  daily.]  Secondly,  the  matrons  and  tumke]^  ousht  to 
be  assessed  for  the  premises  occupied  by  them.  They  hold  distinct  dwell- 
ings, and  have  an  independent  occupation  of  them  for  their  own  domestic 
conyenience.  They  come,  therefore,  within  the  criterion  laid  down  in  Hol^ 
ford  y.  Copelandj  and  other  cases  before  cited.  They  do  not  occupy  as 
seryants;  for  it  appears  from  Bex  y.  SparshoUj  4  A.  &  £.  491,  (31  £.  C. 

*1761  ^*  ^'  ^^^*)  ^^^  ^^^^  officers  are  not  properly  *seryants.  Thirdly, 
•'  as  to  the  justices,  it  is  certainly  difficult  to  contend  that  they  are 
rateable  for  any  part  of  the  premises,  after  the  decision  in  R^na  y.  The  Jut* 
tices  of  Worcestershire,  11  A.  &  E.  57,  (39  E.  C.  L.  R.  28.)  [Coleridge, 
J.  What  do  you  mean  by  rating  the  justices?  Would  they  be  hable  indi- 
yidually,  or  must  a  county  rate  be  leyied  to  indemnify  them?]  Perhaps  it 
would  be  necessaiy  to  leyy  a  county  rate.  But  it  is  not  easy  to  support  an 
assessment  on  the  justices. 

Sir  J.  Campbell  J  Attorney-General,  Sir  G.  t^.  Leurinj  and  Wortley,  contri, 
were  stopped  by  the  court. 

Lord'DENMAN,  C.  J.  I  think  the  rate  must  be  quashed  as  to  the  jailer. 
He  is  an  officer,  compelled  to  reside  on  the  premises  in  question  at  all  tmies ; 
he  performs  his  duty  by  that  act  of  residence ;  and  the  case  states  that 
nothing  more  is  proyicfed  for  him  ^^than  is  necessary  for  his  conyenient 
accommodation."  How  can  we  say  that  a  person  is  rateable  under  such 
circumstances?  I  think  justices  would  sometimes  not  send  up  such  cases, 
if  they  were  not  parties*  concerned. 

I^iTTLEDALE  and  Pattesok,  Js.,  concurred. 

Coleridge,  J.  There  is  no  similitude  between  this  case  and  Governors 
of  the  Bristol  Poor  y.  WaU. 

Order  of  sessions  quashed.  Rate  to  be  amended  by  striking  out 
therefrom  so  much  theieof  as  is  set  forth  in  the  special  case 
returned  with  the  writ  of  certiorari  in  this  prosecution. 


•177]   •HARDEN  and  Another,  Assignees  of  FORSYTH,  an  Insolyent,  v. 

FRANCIS  FORSYTH. 

Where  an  insolvent  debtor,  before  his  discharge,  had  given  a  warrant  of  attorney  to 
enter  up  judgment  against  him  in  the  name  of  the  provisional  assignee,  under  stat 
7  G.  4,c.  67,  s.  67,  (see  sUt.  I  St  2  yict  c.  110,  s.  87 ;)  Held,  that,  afrer  the  insolvent's 
death,  neither  the  Insolvent  Debtors'  Court,  nor  this  court  could,  under  that  clattse, 
order  judgment  to  be  entered  up  of  a  term  aAer  the  insolvent's  death. 

And  this  court  refused  to  grant  a  rule  nisi  for  entering  judgment,  nunc  pro  tunc,  of « 
term  previous  to  the  death ;  though  assets  had  not  accrued  till  after  the  death,  and 
though  the  Insolvent  Debtors'  Court  had  made  an  order  for  execution  on  the  judg* 
ment,  but  suspended  it,  that  the  opinion  of  this  court  might  be  taken  on  the  validity 
of  such  judgment 

W,  H.  Watson,  in  last  Trinity  term,  obtained  a  rule  to  show  cause  why 
the  judgment  signed  on  a  warrant  of  attorney  in  this  cause,  and  all  sul>« 
sequent  proceedings  thereon,  should  not  be  set  aside  for  irregularity,  on  the 
ground  that  the'  defendant  had  died  seyeral  years  before  the  judgment.  The 
racts  were  as  follows : 

On  March  26th,  1827,  Francis  Forsyth  was  discharged  from  the  Kine's 
Bench  prison  under  the  Insolyent  Debtors'  Act,  7  G.  4,  c.  67.    Before  nil 
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discharge,  he  executed  a  warrant  of  attorney  (under  sect.  57  of  diat  act)  (a) 
to  confess  judgment  for  6070/.,  at  the  suit  of  *the  provmonal  r^^M 
Bssignee,  his  successors  and  assigns.  The  insolvent's  estate  was  ■-  ^ 
conveyed  by  the  provisional  assignee  to  Harden  and  Gell,  the  now  plaintiflls. 
On  August  30th,  1833,  the  inscuvent  died,  leaving  executors,  who  proved 
his  will.  On  December  24th,  1839,  an  order  of  the  Insolvent  Debtors' 
Court  was  obtained  for  entering  up  judgment.  The  order  was  headed  ^^  In 
the  matter  of  the  petition  of  Francis  Forsj^h,  an  insolvent  debtor,"  &c.; 
and  it  directed  that,  b;^  virtue  of  the  warrant  of  attorney,  executed,  &c.,  pur- 
suant to  the  statute,  judgment  should  "  be  forthwith  entered  up"  in  the 
Court  of  Queen's  Bench  against  the  said  insolvent  debtor  in  the  name  and 
at  the  suit  of  Harden  and  Cell,  assignees,  &c.,  for  2536/.,  being  the  amount 
of  the  debts  stated  in  the  insolvent's  schedule,  and  remaining  due  to  the 
creditors  therein  named,  and  with  respect  to  which  adjudication  had  been 
made  under  the  act.  Judgment  was  entered  up  accordingly,  on  December 
3lst,  1840,  without  any  order  of  the  Court  of  Queen's  Bench.  On  March 
1th,  1840,  the  assignees  obtained  a  rule  in  the  Insolvent  Debtors'  Court, 
calling  *on  the  executors  of  Forsyth  to  show  cause  why  execution  r«t*-Q 
should  not  be  taken  out  upon  the  judgment  for  2400/.,  or  such  other  '- 
cum  as  that  court  might  order,  Forsyth  (as  it  was  alleged)  having  died  leav- 
ing assets  sufficient  to  pay  the  debts  mentioned  in  his  schedule.  The  rule 
coming  on  for  argument,  the  judgment  was  objected  to  as  irregular.  The 
Insolvent  Debtors'  Court,  on  May  27th,  1840,  made  the  rule  absolute  for 
execution  to  issue  on  the  judgment  for  515/.,  but  ordered  that  such  execu- 
tion should  not  be  put  in  force  till  further  order  of  that  court :  and  they  said 
that  they  had  no  power  to  determine  whether  the  judgment  signed  on  the 
warrant  of  attorney  were  good  or  bad,  that  being  a  question  entirely  for  the 
Court  of  Queen's  Bench.  A  summons  was  then  taken  out  by  the  executors, 
to  show  cause  before  a  judge  at  chambers  why  the  judgment  and  subsequent 
proceedings  should  not  be  set  aside  for  irregularity.  The  learned  judge,  upon 
the  hearing,  declined  to  make  an  order,  considering  the  matter  too  important 
to  be  decided  on  summons. 

Sir  /.  Campbellj  Attorney-General,  and  Hoggins  now  showed  cause.    An 

(a)  Stat.  7  G.  4,  c.  67,  s.  57,  enacts,  ** That  before  any  adjudication  shall  be  made  ia 
the  matter  o(  the  petition  of  any  such  prisoner,  the  said  court  or  commissioner  or  justices 
Khali  require  such  prisoner  to  execute  a  warrant  of  attorney  to  authorize  the  entering  op 
ofa  judfi^ment  af^ainst  sach  prisoner  in  some  one  of  the  superior  courts  at  Westminster, 
in  the  name  of  the  assignee  or  assignees  of  such  prisoner,  or  of  such  provisional  assignee, 
if  no  other  assignee  shall  have  been  appointed  and  shall  have  accepted  such  office,  for 
the  amount  of  the  debts  stated  in  the  schedule  of  such  prisoner  so  sworn  to  as  aforesaid 
to  be  due  or  claimed  to  be  due  from  such  prisoner,  or  so  much  thereof  as  shall  appear 
at  the  time  of  executing  such  warrant  of  attorney  to  be  due  and  unsatisfied;  and  the 
order  of  the  said  court  for  entering  up  such  judgment  shall  t>e  a  sufficient  authority  to 
the  proper  officer  for  entering  up  the  same,  and  such  judgment  shall  have  the  force  of  a 
recognisance ;  and  if  at  any  time  it  shall  appear  to  the  satisfaction  of  the  said  court  that 
such  prisoner  is  of  ability  to  pay  such  debts,  or  any  part  thereof,  or  that  he  or  she  is 
dead,  leaving  assets  for  that  purpose,  the  said  court  may  permit  execution  to  be  takea 
r»tit  upon  such  judgment,  for  such  sum  of  money  as  under  all  the  circumstances  of  iho 
rase  the  said  court  shall  order,  such  sum  to  be  distributed  rateabty  amongst  the  creditors 
of  such  prisoner  according  to  the  mode  hereinbefore  directed  in  the  case  «>f  a  dividend 
made  after  adjudication  (  and  such  further  proceedings  shall  and  may  be  had  upon  such 
jodgment  as  may  seem  fit  to  the  discretion  of  the  said  court  from  time  to  time,  until  tho 
whole  of  the  debts  due  to  the  several  persons  against  whom  such  discharge  >hall  havo 
b«en  oDtained  shall  be  fully  paid  and  satisfied,  together  with  such  costs  as  the  said  court 
shall  think  fit  to  award t  and  no  scire  facias  shall  be  necessary  to  revive  such  judgment 
OD  account  ^*  any  lapse  of  time,  but  execution  shall  at  all  times  issue  thereon  by  virtue 
of  the  ortirr  of  the  said  court/* 
-  ^  Btau  1  dt  8  Vicu  c.  110,  s,  87,  is  in  all  material  respects  the  same. 
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epitiy  of  judmient  after  the  defendant's  death  is  not,  in  itself,  against  legal 
princioles.  The  practice  which  used  to  prevail  as  to  entering  up  judgmeiit 
on  an  old  warrant  of  attorney  shows  this.  Leave  was  granted  if  it  were 
8wom  that  the  party  was  alive  on  the  first  day  of  the  term ;  and,  if  it  had 
appeai'ed  that,  between  that  day  and  the  day  of  signing  judgment,  the  party 
had  died,  the  judgment  would  not  thererore  have  been  set  aside.  But^ 
forther,  warrants  of  attorney  given  to  the  provisional  assignee  under  the  In« 
^1801  ^^^^"^  Debtors'  Act  are  not  within  the  general  rules  of  ^practice: 
^  the  taking  and  enforcing  of  such  warrants  is  a  peculiar  process,  over 
which  the  Insolvent  Debtors'  Court  has  exclusive  jurisdiction.  At  the  time 
now  in  question,  the  proceedings  upon  them  were  wholly  regulated  by  stat. 
7  G.  4,  c.  57.  The  fifty«seventh  section  of  that  act  expressly  authorizes 
issuing  execution  after  the  insolvent's  death,  and  is  indefinite  in  its  terms  as  to 
the  entering  up  of  judgment.  If  a  proper  case  arises  for  execution  after  death, 
an  omission  to  enter  up  judgment  before  the  death  ought  not  to  defeat  the 
provision  of  the  act.  It  must  have  been  contemplated  that,  in  such  a  case, 
judgment  should  be  entered  nunc  pro  tunc.  [Coleridge,  J.  Has  it  been 
so  entered  here  ?]  The  affidavits  do  not  show;  but,  if  it  has  not,  this  court 
may  rectify  it  in  that  particular.  Sect.  57  requires  the  warrant  of  attorney 
to  be  taken  before  adjudication ;  no  judgment  would  be  entered  up  till  after 
adjudication ;  but  it  cannot  be  contended  that,  if  the  insolvent  dies  before 
adjudication,  having  executed  a  regular  warrant  of  attorney,  it  shall  become 
nugatory,  without  any  fault  in  the  assignees.  The  judgment  may,  if  neces- 
sary, be  considered  as  relatbg  to  the  time  of  executing  the  warrant,  or  of  the 
insolvent's  discharge.  If  there  was  any  objection,  on  the  merits,  to  the  prot 
ceeding  here  taken,  the  Insolvent  Debtors'  Court  was  the  only  proper  j  udge  of  it « 

Sir  W.  W.  FolUt  and  W,  H,  Watson^  contri,  were  stopped  by  the  court. 

Lord  Denman,  C.  J.   I  thought  at  first  that  the  power  given  by  sect.  57 
to  proceed  after  the  party's  death  had  been  extended  to  the  entering  up  of. 
*1811   *j^^g'^^'^^ '  ^^^  ^^^  i^  certainly  omitted.    The  rule,  therefore,  must 
-I  be  absolute. 

LiTTLEDALE,  J.  This  court  does,  on  special  cause  appearing,  give  leave 
to  enter  up  judgment  nunc  pro  tunc :  and,  where  judgment  was  entered  up 
on  an  old  warrant  of  attorney,  on  affidavit  that  the  party  was  alive  on  the 
first  day  of  the  term,  it  was  as  if  the  leave  had  been  given  on  that  day. 
But  nothing  equivalent  has  been  done  in  this  case. 

Patteson,  J.  It  is  clear  that  this  court  has  jurisdiction  over  the  warrant 
of  attorney ;  and  I  think  the  effect  of  stat.  7  G.  4,  c.  57,  s.  57,  is  to  sive 
the  Insolvent  Debtors'  Court  power  to  order  execution,  but  not  to  author* 
ize  entering  up  judgment,  after  the  insolvent's  death. 

Coleridge,  J.  This  court  has  jurisdiction  over  the  warrant  of  attorney^ 
because  the  judgment  is  of  this  court.  But  I  am  clearly  of  opinion  that  the 
Insolvent  Debtors'  Court  has  not  the  power  which  has  been  asserted,  eithet 
by  the  statute  or  general  principles.  The  case  of  an  old  warrant  of  attorney 
is  against  the  plaintiffs.  The  party  was  sworn  to  have  been  alive  on  the 
first  day  of  term ;  but  then  the  judgment  bore  date  of  that  day.  Now  the 
practice  is  altered,  and  it  must  appear  that  the  party  is  alive  at  the  time  when 
affidavit  is  made  for  the  purpose  of  obtaming  leave,  I  doubted,  on  the 
hearing  at  chambers,  whether  the  whole  proceeding  on  the  warrant  of 
attorney  must  not  be  considered  as  flowing  from  the  original  transaction  in 
*1821   ^^  Insolvent  Debtors'  Court,  and  as  a  mere  machinery  for  *the  puks 

:  -I  pose  of  the  execution.    But  I  think  that  is  not  so. 

Rule  absolute 
2T 
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Sir  /.  CampbeUj  on  a  subsequent  day  of  this  tenn,(a)  moyed  for  a  rale  to 
diow  cause  why  judgment  should  not  be  entered  up  as  of  a  term  anterior  to 
the  insolvent's  death,  on  an  affidavit  which  explained  the  delay  on  the  pait 
of  the  assignees,  by  showing  that  the  property  which  it  was  intended  to  take 
in  execution  did  not  become  assets  till  the  msolvent  died.  He  contended 
that  the  court  might  properly  make  such  an  order,  under  stat.  7  G.  4,  c.  67. 

1  Coleridge,  J.    Ought  not  the  leave  to  be  applied  for  in  the  Insolvent 
)cbtors'  Court  ?]    Ihe  orders  they  have  already  made  are  sufficient  for  this 
court  to  act  upon. 

Cur.  adv.  mUL 
In  the  same  term,  (January  28th,) 

Lord  Denman,  C.  J.,  said :  We  are  of  opinion  that  that  application  can- 
aot  be  granted.  Rule  refused. 

(a)  January  25th.    Before  Lord  Denman,  C.  J.,  Litlledale,  Patteson,  and  Coleridge,  Jg. 
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Count  in  debt,  alleging  that  defendant  wa$  indebted  to  plaintiffs  in  102.  for  work,  &c.  Plea, 
that  defendant  never  wat  indebted  to  plaintiffs  in  a  greater  amount  than  4L  in  respect  of 
the  causes  of  action  in  the  declaration  mentioned,  and,  as  to  4L,  payment  into  court 
Replication,  that  defendant  wa$  indebted  to  plainuffs  in  a  greater  amount,  dice,  in  respect 
of  the  causes,  dec    Held  bad,  on  special  demurrer. 

Debt  for  work  and  labour,  &c.  The  declaration  stated  that  the  plaintifls 
complained,  &c.;  for  that,  whereas  defendant,  on^  &c.,  ^^was  indmetP^  to 
plaintifls  in  10/.  for  the  work,  &c.,  and  in  10/.  for  money  paid,  &c.,  which 
said  moneys  were  to  be  paid  by  defendant  to  plaintiffs  on  request,  whereby 
and  by  reason  of  the  non-payment  thereof  an  action  hath  accrued,  &c.,  yet 
defendant  hath  not  paid,  &c. 

Plea,  4/.  brought  into  court,  with  an. averment  that  defendant  ^^  neoer  toas 
vndAteiP^  to  plaintifls  to  a  greater  amount  than  4/.  in  respect  of  the  said 
causes  of  action  in  the  declaration  mentioned. 

Replication,  that  "  defendant  wna  indebted?^  to  plaintiffs  in  a  greater  amount 
than  die  said  sum,  &c.,  in  respect  of  the  causes  of  action  in  me  declaration 
mentioned. 

Demurrer,  assigning  for  causes,  that,  althou^  defendant  hath  alleged  to 
his  plea  that  he  never  was  indebted  to  plaintifls  to  a  ^ater  amount,  &c., 
yet  plaintifls  have  merely  alleged  that  the  defendant  was  indebted  to  plaintifls, 
without  also  alleging  that  he  is  indebted ;  that  the  replication  does  not  fully 
traverse  the  plea,  and  it  is  uncertain  to  what  part  of  the  matter  it  is  meant  to 
apply ;  and  that  it  is  in  contravention  of  the  rule  of  court  (a)  which  requires 
the  plaintiff,  in  such  a  case,  to  reply  that  the  defendant  was  and  is  indebted, 
&c. :  and  that  the  replication  is  a  departure,  &c.    Joinder. 

^Pdersdorff'-vr^s  now  called  upon  to  support  the  replication.  The  r#|Qy 
only  question  is,  what  debt  was  due  when  the  action  was  commenced.  >- 
[Lord  Denman,  C.  J.  You  should  follow  the  iotm  given  by  the  court.]  That  is 
unnecessary  if  the  form  used  be  consistent  with  the  general  rules  of  pleading. 
"  Was  indebted"  means  that  the  defendant  was  so  nt  the  time  of  action* 
brought.  It  might  even  be  contended  that  the  words  ''  is  indebted''  raise 
an  immaterial  issue,  were  not  that  form  given  in  the  rule  of  pleading.  The 
plea  bein^  that  defendant  never  was  indebted  in  the  larger  sum,  to  say  that 
be  if  80  mdebted,  if  it  added  any  thing,  would  raise  a  new  proposition. 

(a)  R.  Trin.  1  Vict  8  A.  &  £.  279,  (35  E.  C.  L.  R.) 
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[LiTTLEDALE,  J.  The  allegation  that  defendant  ^^  never  was''  indebted, 
applies  to  all  periods  since  the  defendant  was  bom.(a)  ^^  Was  indebted," 
in  answering  such  a  proposition,  is  too  limited  an  expression ;  the  answer 
should  be  that  defendant  is  indebted.  It  might  be  proved,  consistently  with 
your  averment,  that  he  was  once  indebted,  but  has  since  paid.]  '^  Was" 
must  refer  to  the  commencement  of  the  action.  [Littledale,  J.  No.  Pat* 
TE80N,  J.  The  declaration  alleges  that  an  action  has  accrued  and  the  money 
has  not  been  paid.  The  replication  does  not  carry  on  the  declaration.]  it 
says,  ^'  in  respect  of  the  causes  of  action  in  the  declaration  mentioned."  That 
embraces  all  the  matters  in  the  declaration.  The  defendant,  by  brinfi;ing 
money  into  court,  admits  that  nothing  has  occurred  to  dischai^e  his  liability. 
The  replication,  by  alleging  that  more  was  due  than  is  paid  in,  carries  on 
the  declaration.  The  form  of  a  plea  of  payment  into  court  in  Reg.  Gen. 
«.^..  Hil.  4  W.  4,  General  Rules  and  Regulatttms^  17, 5  B.  &  Ad.  vi.,  had 
^^^J  •the  words  "  is  not  indebted ;"  the  rule,  Trin.  1  ^ict.,  8  A.  &  E.  278, 
substitutes  ^^  never  was  indebted,"  which  lets  in  the  present  form  of  repli- 
cation. 

Lush^  contri,  was  not  heard. 

Lord  Dekman,  C.  J.  The  plaintifis  appear  to  have  studiously  omitted 
what  has  been  laid  down  as  necessary  to  maintain  this  action,  and  prescribed 
by  the  rules  of  pleading.     The  judgment  must  be  for  the  defendant. 

Littledale,  Patteson,  and  Coleridge,  Js.,  concurred. 

Judgment  for  defendant.(i) 

(a)  See  GoodehOd  v.  Pkdgf,  1  M.  dc  W.  863»  364,  dictam  of  Parke,  B. 
(6)  See  Dtndy  r.  PoukO,  3  M.  A;  W.  443. 


JThe  QUEEN  v.  The  Overaeers  of  the  Township  of  TODMORDEN  and 

WALSDEN.  • 

Under  sUU  4  dc  6  W.  4,  c  76,  ss.  36,  88,  the  Poor  Law  Commissioiiers  formed  a  nmon 
of  six  townships,  compreheodiDg  T.  and  L.,  and  ordered  that  there  should  be  eighteea 
guardians  of  the  union,  two  of  whom  were  to  be  elected  by  L.,  and  the  other  sixteen 
by  the  other  townships,  in  specified  proportions,  there  not  being  less  than  two  for  any 
one  township.  The  first  and  two  subsequent  annual  elections  took  place,  at  each  of 
which  more  than  six  guardians  were  elected  for  the  union ;  but  L.  elected  none  on  any 
occasion. 

Bdd,  that  the  board  of  guardians  elected  on  the  third  election,  though  their  number  was 
not  complete,  might,  under  sect  38,  make  an  order  on  the  overseers  of  T.  for  payment  of 
money,  comformably  to  the  regulations  issued  for  the  union  by  the  commissioners : 
And  a  mandamus  went  to  compel  the  overseers  to  pay. 

SembUf  that  the  board  of  guardians  elected  on  the  first  election  might  have  acted,  though 
their  number  was  not  complete. 

Mandamus  (tested  22d  January,  2  Vict.)  to  the  overseers  of  the  poor  of 
the  township  of  Todmorden  and  Walsden,  in  the  county  of  Lancaster,  and 
within  the  Todmorden  union  in  the  counties  of  Lancaster  and  York,  llie 
*  1861  ii^^uc^™^"^  recited  that,  by  an  order  of  the  *Poor  Law  Commissioners, 
•'  the  township  of  T.  and  W.,  \vith  certam  other  townships,  parishes, 
or  places,  had  been  formed  into  a  union  under  the  rules,  orders,  and  regu* 
lations  of  the  commissioners ;  and  certain  persons  had  been  duly  appointed 

Siardians,  and  had  taken  on  themselves  the  maintaining,  &c.,  the  poor  of 
e  union,  including  the  poor  of  T.  and  W.  That  on  the  18th  June, 
I8t38,  after  the  union  haa  been  formed,  the  commissioners  made  certain 
rules,  orders,  and  regulations  for  the  union,  whereby  (amonsst  other  things) 
they  ordered  that  the  board  of  guardians  of  the  union  should  give  ue . 


406  Regina  v.  Todmorden.  H;  T.  1841.  [166 

necessaiy  directions  to  the  overseers  of  the  seyeral  townships  and  places  in 
the  union  for  providing  such  sums  as  mieht  be  requisite  for  the  relief,  of  the 
poor  of  such  townships  or  places  respectively,  and  for  defraying  such  pro- 
portion of  the  general  expenses  of  the  union  as  should  be  lawfully  chargeable 
on  such  townships  or  places :  that  the  overseers  of  the  poor  of  eveiy  town* 
ship  or  place  in  the  said  union  should  make,  assess,  and  collect,  all  rates 
which  should  be  necessaiy  for  the  relief  of  the  poor  and  for  defraying  all 
other  charges  and  expenses  which  by  law  then  were,  or  thereafter  might  be, 
chargeable  on  the  same :  and  that  Uie  said  overseers  should,  from  time  to 
time,  pay  over,  from  the  rates  so  collected,  all  such  sums  as,  by  the  authority 
of  the  board  of  guardians  expressed  to  them  in  writing,  according  to  a 
certain  form  to  the  said  order  annexed,  and  signed  by  the  presiding  chairman 
of  any  meeting  and  two  other  guardians  present  at  the  same  meeting,  and 
countersigned  by  the  clerk,  should  be  directed  to  be  provided  from  the  poor- 
rates  of  their  respective  townships  or  places,  for  the  necessaiy  relief  of  the  poor 
thereof,  and  for  defraying  such  proportion,  *&c. ;  and  shoulcl  pay  over  r » .  g- 
such  sums  to  such  person  or  persons,  at  such  times  and  places  as  by  ■- 
the  same  authority  should  be  directed.  That  tlie  making  and  collecting  the 
rates  in  so  much  of  the  union  as  was  comprised  in  the  township  of  T.  and 
W.  was  vested  in  the  overseers  of  that  township;  and  that  it  was  their  du^, 
fix)m  time  to  time,  to  make  rates  and  to  collect  and  levy  the  same,  so  as  to 
raise  such  sums  of  money  as  might  be  necessary,  from  time  to  time,  for  the 
relief  and  maintenance  of  the  poor,  and  to  defray  such  proportion,  &c.,  and 
to  have  such  sums  of  money  ready  to  be  paid  over  to  the  guardians  of  the 
said  union,  or  to  their  order,  when  and  so  often  as  they  should  require  the 
same :  and  that  the  overseers  had  collected  and  received  divers  large  sums 
of  money  as  rates  for  the  relief  of  the  poor  of  the  said  township.     That  the 

Siardians,  at  a  meeting  holden  on  17th  August  last,  (1838,)  by  a  precept  in 
e  form  above  referred  to,  in  writing,  signed,  &.C.,  directed  to  the  oveiscers, 
required  them  to  pay  50/.  to  the  treasurer  of  the  union,  out  of  the  poor-rates 
of  the  township  of  T.  and  W.,  towards  the  relief  of  the  poor  thereof,  and 
towards  defraying,  &c. ;  that,  by  another  precept  on  12th  October  last,  they 
were  similarly  required  to  pay  40/.  to  the  treasurer ;  and  that  by  another 
precept  on  14th  December  last,  they  were  similarly  required  to  pay  50/.  to 
the  treasurer.  That  the  payment  of  the  50/.,  40/.  j  and  50/.,  was  necessary  to 
enable  the  guardians  to  maintain  and  provide  for  the  poor  of  T.  and  W.,  and 
to  defray  such  proportion,  &c.,  and  that  it  was  the  duty  of  the  overseers  to 
have  paid  the  sums  out  of  the  rates  made,  collected,  and  received  by  them, 
or  to  have  made,  collected,  and  levied  rates  to  such  an  amount  that  they 
should  have  had  the  sums  *readY  to  be  paid.  That  they  had  abso-  r*ioo 
lutely  refused  and  neglected,  and  still  did  refuse  and  neglect,  to  pay,  '- 
&c.  The  writ  then  commanded  the  overseers  to  pay  the  sums  to  the  treasurer ; 
and  that,  in  case  they  should  not  have  sufficient  funds  in  their  hands  for  that 
purpose,  they  should  forthwith  do  what  was  necessary  for  having  a  rate  made, 
collected,  and  levied  for  that  purpose ;  and  that  they  should  pay  the  amount 
thereof  to  the  treasurer  for  such  purposes  as  aforesaid,  or  show  cause,  &c. 

The  return  stated  that  true  it  was,  &c.,  (admitting  the  formation  of  the 
union,  the  appointment  of  guardians,  the  making  the  rules,  &c.,  for  the 
union,  by  the  commissioners,  the  requisition  by  the  precepts,  and  the  defend* 
ants'  refusal,  as  in  the  writ :)  but  that  there  was  m  the  West  Riding  of 
Yorkshire  a  township,  parish,  or  place  called  Langfield,  which  was  one  of 
'the  townships  mentioned  in  the  order  for  the  formation  of  the imion.  That 
tlML  union  comprised,  besides  T.  and  Wi  and  Langfield,  the  townships,  ftc^ 
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of  Stansfield,  Wadsworth,  Heptonstall,  and  Erritigdon,  all  in  the  West  Riding. 
That,  by  the  order  forming  the  union,  the  number  of  guardians  to  be  elected 
for  the  union  was  eighteen,  four  to  be  elected  for  each  of  the  townships  of 
T.  and  W.  and  Stansfield,  three  for  each  of  the  townships  of  Wadsworth 
and  Heptonstall,  and  two  for  each  of  the  other  parishes,  &c.  That  th^ 
persons  mentioned  in  the  writ  as  having  been  appointed  guardians  for  the 
union  had  been  appointed  by  the  townships,  &c.,  of  T.  and  W.,  Stans* 
field,  Wadsworth,  Ueptonstall,  and  Erringdon  only,  but  no  person  -^ad 
eyer  been  elected  to  act  as  guardian  by  or  for  Langfield:  and  that  one 
*1R91  ^^  ^^^  guardians  had  not  been  elected  for  each  township,  *&c..  as 
-■  required  by  the  act:  whereby  the  persons  mentioned  in  the  writ  as 
liaving  been  appointed  guardians  of  the  union  never  were  authorized  to  act 
as  a  board  of  guardians  to  the  union ;  and  so  the  orders  foe  payment  were 
each  void  in  law :  wherefore  the  defendants  refused,  &c. 

The  plea  stated  that  true  it  is,  &c.,  (admitting  the  formation  of  the  union 
of  the  several  townships,  &c.,  the  order  as  to  the  number  of  guardians,  and 
the  non-election  of  any  guardian  for  Langfield.)  But  that  the  order  for  the 
formation  of  the  union  was  made  and  issued  on  28th  January,  1837 ;  where- 
by the  commissioners  ordered  that  the  guardians  first  elected  should  continue 
in  office  until  the  day  in  the  order  appointed  for  the  annual  election,  and 
thenceforward  the  office  should  be  held  for  one  year :  that  the  days  for  the 
election  should  be,  for  the  first  election,  15th  Februaiy,  1837 ;  for  the  annual 
election,  the  first  Thursday  after  March  in  each  year.  (Other  parts  of  the 
order  were  set  forth,  not  materially  varying  the  facts.)  That,  on  15th  Feb« 
ruary,  1837,  guardians  of  the  union  to  Uie  number  of  three  and  more,  to  wit, 
to  the  number  of  ten,  were  duly  elected ;  that,  before  the  election,  due  no« 
tic«!  in  writing  was  given  to  the  inhabitants  of  Langfield  of  the  approaching 
election ;  but  the  persons  qualified  to  vote  in  the  election  for  that  township 
did  not  elect  guardians.  A  similar  allegation  was  then  made  as  to  the 
election  on  the  first  Thursday  afler  25th  March,  1837 ;  anu  again  a  similar 
allegation  as  to  the  election  on  the  first  Thursday  after  25th  March,  1838, 
except  that,  in  this  last  instance,  it  was  alleged  (without  any  other  statement 
as  to  the  number  elected)  that  "  certain  guardians  of  the  poor  of  the  said 
^1901  ^^^^^  ^'^^  *then  elected  for  all  the  said  townships  and  places  com- 
-'  prised  in  the  said  union,  except  the  said  township  of  Langfield.'' 
And  that  the  guardians  so  elected  at  the  three  several  elections  had  acted 
continually  for  their  times  of  office.  That  the  precepts  for  payment  of 
money  were  made  and  issued  by  guardians  elected  at  the  third  election. 

The  replication  set  forth  more  fully  the  order  for  the  formation  of  the 
union,  with  the  qualification  of  guardians,  and  the  mode  of  proposing  the 
candidates ;  and  then  stated  facts  to  show  that  the  nominees  for  Langfield, 
in  each  instance,  at  the  three  several  elections,  had  refused  to  execute  th^ 
office,  under  circumstances  which,  according  to  the  regulations  of  the  com- 
missioners, made  such  nominees  cease  to  be  candidates,  and  rendered  it 
impossible  to  elect  any  other. 

To  this  replication  the  prosecutors  demurred. 

Joinder  in  demurrer. 

Sir  /.  CampbeUy  Attorney-General,  for  the  crown.  No  cause  is  shown  oh 
this  record  justifying  the  disobedience  to  the  order  of  the  guanlians.  The 
unions  formed  under  stat.  4  &  5  W.  4,  c.  76,  are  established  on  a  principle 
diflenent  from  those  upon  which  the  unions  under  Gilbert's  act  (stat.  22  O. 
9»  c.  83)  are  founded.  Under  stat.  4  &  5  W.  4,  c.  76,  the  union  is  repre^ 
lentative,  not  federal,  as  under  Gilbert's  act.    Sect  26  empowers  the  com 
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nissioners  to  unite  parishes,  although  some  of  them  may  be  previously 

gvemed  by  local  acts  of  parliament  as  to  the  management  of  the  poor ; 
sr  y.  The  Poor  Law  Commissioners^  In  the  Matter  of  the  Whitechapd 
Vrdon^  6  A.  &  £.  34.  Sect.  32  requires  for  dissolving  *any  union  r*^Q| 
(which  dissolution  may  take  place  where  the  parishes  are  not  united  ■> 
for  the  purposes  of  settlement  or  rating)  the  consent  of  two-thirds  of  the 
guardians.  Sect.  38  prescribes  the  method  of  electing  the  guardians  in  the 
several  parishes  forming  the  union,  subject  to  the  directions  of  the  commis- 
sioners as  to  the  number,  qualification,  &c.  It  will  be  represented  on  the 
other  side  as  a  condition  precedent,  that  the  full  niftnber  of  guardians  shall 
be  elected  before  the  body  acts  at  all.  But  that  is  not  so.  Sect.  38  makes 
three  a  quorum :  it  is  clear  that  the  restriction,  for  which  the  other  side 
contends,  would  have  been  expressly  introduced  here,  if  the  legislature  had 
intended  to  make  it.  The  effect  of  the  section,  and  of  the  order  of  the  com* 
missioners,  is  to  give  eveiy  parish  the  power  of  electing  its  proper  number 
of  guardians ;  but  not  to  make  the  election  of  all  a  necessaiy  first  step  to  the 
validity  of  any  proceedings  of  the  board.  Supposing  all  the  parishes  to  elect, 
but  any  two  parishes  to  elect  the  same  persons  for  guardians,  the  number  would 
be  incomplete :  yet  it  could  not  be  contended  that  the  board  was  therefore  in- 
capable of  acting.  No  harm  can  follow  from  a  parish  not  being  represented 
in  the  board,  if  it  does  not  wish  to  elect :  but  it  would  be  very  inconvenient 
if  a  single  parish,  by  refusing  to  elect,  could  stop  the  machinery  of  the  act. 

Kelly ^  contri.  The  facts  stated  in  the  return  show  that  the  board  of 
guardians  here  has  never  legally  existed.  The  commissioners  direct  that 
tnere  shall  be  a  board  of  eighteen :  no  board  not  corresponding  with  that 
direction  can  have  authority.  Sect.  26  does  not  precisely  state  the  details 
of  the  union  to  be  formed,  but  ^simply  enables  the  commissioners  to  r^^qo 
form  one.  The  guardians  are  not  mentioned  there.  Sect.  38  pro-  ^ 
vides  ''that  one  or  more  guardians  shall  be  elected  for  each  parish  included 
in  such  union :"  whereas,  according  to  the  argument  on  the  other  side,  it  is 
sufficient  that  one  or  more  should  be  eligible  for  each.  [Patteson,  J.  Do 
you  mean  that  the  proviso  will  be  satisfied  if  one  guardian  only  be  in  &ct 
elected  for  each,  although  the  commissioners  may  have  determined  that 
more  shall  be  elected  ?]  The  proviso  compels  the  commissioners  to  assign 
one  or  more  to  each  parish.  [Patteson,  J.  That  seems  to  me  to  be  £e 
meaning:  but,  according  to  ^our  argument,  the  proviso  insures  only  elec- 
tions in  fact.]  The  commissioners,  under  the  proviso,  must  assign  one  or 
more  guardians  in  each  parish :  and  that  must  be  followed  up  by  an  election 
in  fact,  corresponding  to  the  determination  of  the  commissioners :  both  these 
steps  are  essential,  by  the  proviso,  to  the  existence  of  a  valid  board.  It  is 
argued  that  this  construction  will  produce  inconvenience :  but  the  intention 
of  the  legislature  is  clear.  Whatever  the  effect  might  be  if,  as  suggested, 
two  parishes  were  to  elect  the  same  guardian,  that  is  not  the  case  before  the 
court :  here,  no  guardian  has  been  elected  for  Langfield.  Under  sects.  33. 
34,  it  is  necessary  that  there  should  be  guardians  for  each  constituent  parish, 
in  order  to  carry  into  effect  the  union  for  the  purposes  of  settlement  and 
rating.  Sect.  36  requires  that  the  guardian  shall,  in  such  case,  be  one 
solely  elected  by  the  parish,  or  else  that  a  majority  of  proprietors  and  rate- 
payers shall  assent.  Sect.  38  allows  an  incomplete  board  to  act  in  two  cases 
only ;  first,  where,  after  the  first  election,  a  vacancy  has  occurred  which  has 
not  been  filled  up ;  secondly,  where  a  full  ^number  has  not  been  duly  r*|Qo 
elected  at  any  election  "  subsequent"  to  the  first.  That  shows  that  »• 
the  previous  words  of  the  section  were  not  suflicient  to  enable,  in  all  casesc. 
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an  incomplete  board  to  act ;  and  there  is  nothing  giving  such  validity  in  the 
case  of  the  first  election  being  incomplete.  According  to  the  conslructioa 
proposed  on  the  other  side,  it  would  be  sufficient  if  three  only  were  elected. 
But,  then,  how  could  the  consent  of  two-thirds  of  the  guardians,  under  sect. 
32,  be  valid,  the  whole  three  bemg  no  more  than  a  quorum?  The  defect 
in  the  original  election  has  never  been  cured.  The  same  difficulty  arose 
under  the  Municipal  Corporation  Act,  6  &  6  W.  4,  c.  76,  s.  25 ;  but  it  was 
cured  by  stat.  7  W.  4,  and  1  Vict.  c.  78,  s.  2 ;  Begina  v.  W.  L.  Roberts^ 
7  A.  &  £.  433,  (34  £.  C.  L.  R.  138.)  It  may  be  inferred  that  the  legisla- 
ture considered  the  defect  fatal :  and  rules  for  quo  warranto  were  granted  by 
this  court,  raismg  the  same  point,  before  stat.  7  &  8  W.  4  and  1  V^ct.  c.  78 
passed. 

Sir  J.  Campbellj  Attorney-General,  in  repl^.  The  argument  on  the  other 
nde  goes  the  length  of  making  the  proceedmgs  of  the  board  invalid,  even 
if  Langfield  had  elected  one  guardian,  but  no  more.  The  proviso  relied 
upon,  in  sect  38,  relates  only  to  the  power  of  the  commissioners  in  assign- 
ing the  number  of  guardians  to  each  parbh.  Had  they  assigned  less  than 
one  to  each  parish,  no  doubt  tHeir  order  would  have  been  bad,  and  no  board 
could  have  been  constituted.  It  may  be  contended  that  it  would  be  enough 
if  three  guardians  had  been  elected  by  any  one  parish,  or  several  together : 
at  any  rate,  six  would  have  been  enough ;  for  then  two-thirds  of  that  num- 
*1941  ^^'  would  have  made  a  ^quorum  under  sect.  32.  But,  further,  no 
^  argument  has  been  adduced  to  show  that  the  ^^  subsequent"  elections 
have  not,  at  any  rate,  been  good,  under  the  express  wonls  of  sect.  38. 
Whether  the  particular  acts  authorized  by  sects.  33, 34  could  be  performed, 
if  any  parish  interested  had  not  elected  a  guardian,  need  not  now  be  con- 
sidered. Sect.  36  shows  an  instance  in  which  a  parish  may  act  without 
having  any  guardian.  No  inference  can  be  drawn  from  the  legislature 
having  passed  an  act  to  remove  difficulties  under  stat.  5  &  6  W.  4,  c.  76 
That  act  is  not  analogous  to  the  Poor  Law  Act :  and  stat.  7  W.  4  and  1  Vict, 
c.  78,  s.  I,  recites  only  that  ^'  doubts  are  entertained,"  and  that  elections 
are  ^^  liable  to  be  questioned."  Still  less  can  any  reliance  be  placed  on  the 
fact  that  this  court  granted  rules  for  quo  warrantos,  leaving  the  question  open 
to  discussion. 

Lord  Denman,  C.  J. — ^The  thirty-eighth  section  of  stat.  4  &  5  W.  4,  c. 
76,  is  not  accurately  drawn :  but  it  seems  to  me  that  in  reason  and  common 
sense  it  must  be  construed  as  the  attorney-general  suggests.  The  proviso, 
directing  that  one  or  more  guardians  shall  be  elected  for  each  parish,  must 
mean  that  one  or  more  shall  be  made  eligible  by  the  order  of  the  commis- 
sioners. Nothing,  in  that  clause,  attaches  to  the  non-election,  m  fact,  such 
consequences  as  the  defendants  contend  for.  This  I  say  as  the  expression 
of  my  own  opinion:  I  do  not,  however,  found  my  judgment  upon  this  point, 
which,  indeed,  is  not  without  difficulty.  But  the  later  woitls  of  sect.  38 
cure  the  defect,  even  admitting  it  to  exist.  For  there  has  been  an  annual 
election  subsequent  to  the  first ;  and  there  is  an  express  provision  that  if,  at 
such  subsequent  election,  the  full  number  of  guardians  shall  not  be  elected, 
•1951  ^®  *other  or  remaining  members  may  act  as  if  the  number  were  com- 
^  plete.  This  is  conclusive,  unless  the  words  "  subsequent  election 
of  guarclians"  apply  only  to  the  case  where  there  has  been  a  first  election  at 
which  the  full  number  of  guardians  has  been  appointed.  It  seems  to  me 
that  this  would  be  an  extravagant  interpretation,  and  therefore  that  the  board 
was  competent,  and  the  defendants  bound  to  obey  the  order. 

LiTTLEDALE,  J. — ^The  earlier  part  of  sect.  38  is  not  so  distinctly  worded 
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as  might  be  wished ;  but  the  latter  part  lemoTes  the  difficaftjr.  Langfield^ 
it  b  true,  has  elected  no  guanlians.  But  the  clause  enacts  that  the  girni^ 
(fians  elected  on  the  first  election  shall  continue  in  o&ce  till  the  25di  of 
March  following;  they  are  then  to  go  out  of  office,  and  guardians  to  be 
chosen  for  the  ensuing  year;  and  afterwards  come  the  words  directing  that, 
itf  at  the  subsequent  election,  the  full  number  shall  not  be  elected,  the  board 
may  still  act  as  if  the  number  were  complete.  If,  at  the  original  election 
^  full  number  had  been  elected,  and  any  had  lefiised  to  act,  the  difficulty 
(supposing  there  were  one)  would  clearly  have  been  removed  by  the  secona 
election ;  and  the  board  elected  at  the  second  election  might  have  acted, 
Aoug^  incomplete  in  number.  Here  there  has  been  a  third  election :  and  I 
think  that  the  proviso  applies,  though  it  is  true  that  the  words  might  have 
been  clearer. 

Patteson,  J. — Sect.  38  first  directs  that  the  commissioners  shall  deters 
mine  the  number  of  guardians  "  to  be  ekded  in  each  union,"  and  then  that 
Aey  shall  *^  also  determine  the  number  of  guardians  which  shall  be  eleded 
for  any  one  or  more  of  such  parishes:"  but  ^e  ^second  phrase  ob-  r*|qi; 
viously  means  the  same  as  the  first.  Then  the  proviso,  *^  that  one  ^ 
or  more  guardians  shall  be  elected  for  each  parish,"  coming  afier  the  proviso 
"Wrtiich  refers  entirely  to  the  power  of  the  commissioners,  applies  to  that 
power  only.  I  do  not  feel  pressed  with  the  difficulty  which  the  words  are 
supposed  to  create.  But  it  is  unnecessary  to  decide  this  point:  for  I  agree 
that  the  objection,  if  it  be  one,  is  cured  by  what  follows.  Mr.  Kelly  argues 
that  the  proviso  which  enables  an  incomplete  board  to  act  upon  a  subse^ 
quent  election  shows  that  the  original  board,  not  being  within  the  proviso, 
could  not  act  if  incomplete ;  and  that  here,  since  there  was  no  completion 
o(  the  number  before  the  subsequent  election,  there  could  be  no  board  at  all, 
and  therefore  no  good  subsequent  election.  I  do  not  know  that  I  could  go 
40  far,  even  as  to  the  first  election :  but,  at  any  rate,  can  we  say  that  what 
was  done  in  1838  was  not  a  ^^ subsequent  election?"  And,  if  it  was,  thi« 
IS  the  veiy  case  expressly  provided  for. 

Coleridge,  J. — The  words,  ^'  provided  always,  that  one  or  more  guar 
dians  shall  be  elected  for  each  parish  included  in  such  union,"  if  taken 
literally,  no  doubt  si^ify  that  there  must  be,  not  merely  a  determination  by 
the  commissioners,  but  an  actual  election.  We  ou^t  not,  certainly,  to 
strain  the  construction  of  a  proviso,  however  convenient  it  may  be  to  make 
any  particular  interpretation.  But,  where  you  find  that  in  the  enacting 
clause  the  same  words  are  used,  and  not  in  their  literal  sense,  you  cannot 
resist  applying  the  same  interpretation  in  each  case.  The  commissioners  are 
to  ^*  determine  the  number"  *^  to  be  elected  in  each  union ;"  that  must 
mean,  the  number  eligible.  The  proviso  following  must  therefore  mean 
tikat  the  commissioners  are  *to  provide  for  the  election  of  one  or  more   r*|M 

Siardians  in  each  parish.  That  condition,  then,  has  been  here  per-  ^ 
rmed,  and  may  be  left  out  of  consideration.  Then  vou  have  simply  a 
Erection  by  the  commissioners  which  has  not  been  fulfilled.  If  there  were 
nothing  more  in  the  statute,  I  should  think  no  one  could  doubt  that  aa 
imperfect  number  might  act.  Mr.  Kelly  argues,  from  the  proviso  ^ving 
audiority  to  a  board  incompletely  formed  on  a  subsequent  election,  that  the 
earlier  words,  without  such  a  proviso,  would  have  given  no  such  aaOioritj  ; 
and  that  the  proviso  does  not  apply  to  the  first  election.  Bat  tha^  argument 
is  not  borne  out ;  for,  supposing  the  first  election  incomplete,  the  subsequent 
dfction  cleady  gives  an  impemct  board  the  power  to  act. 

Judgment  for  flie 
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PURCHELL  V.  SALTER. 

Debt  for  goods  sold  and  delivered.  Plea,  that  the  goods  were  sold  by  M^  being  factor  ^f 
plaintiflT  and  intrasted  by  him  with  the  goods  as  M.'8  own  goods,  by  plaintitiTs  consent; 
and  defendant  did  not  know,  and  had  not  the  means  of  knowing,  thai  the  goods  wepe 
not  M.'s:  and  a  set-off  against  plaintiff  of  a  debt  due  from  M.  to  defendant. 

Jleld  a  good  plea  on  demurrer  to  the  replication. 

Replication,  that  defendant,  of  his  own  wrong,  and  without  the  canse  alleged,  neglected 
to  pay  ihe  debt.    Held  good  by  the  Court  of  Queen's  Bench,  on  special  demurr«*r* 

Held  bad  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  in  B.  K. 

1.  Because  de  injurid  cannot  be  replied  to  a  plea  of  set-uff,  which  operates  by  way  of 
discharge. 

S.  Because  the  plea  here  was,  substantially,  grounded  on  authority  from  the  plamtiff. 

Debt,  on  the  common  indebitatus  count  for  goods  sold  and  delivered. 

Plea,  so  far  as  the  count  relates  to  23/.,  parcel  of  the  sum  of  money  therein 
mentioned,  actionem  non :  because  the  plaintiff  sold  and  delivered  the  goods 
in  that  count  mentioned,  so  far  as  the  same  relates  to  the  said  sum  of  23/«, 
parcel,  &c.,  to  the  defendant,  by  and  through  the  medium  of  one.  Oeorge 

*1981  ^^'^'^'  ^^^>  ^^  *^^^  ^^^  ^^  ^^^^  ^^  ^^^  delivery,  was  the  factor 
-■  and  agent  of  the  plaintitF  in  that  behalf,  and  intrusted  by  him  with 
the  s^d  last-mentioned  goods :  and  the  said  George  Mason,  so  bein^  sucdi 
factor  or  a^ent,  and  intrusted  as  aforesaid,  with  the  consent  of  the  pTaintifl* 
sold  the  said  goods  to  the  defendant  in  his  the  said  George  Mason^s  own 
name,  as  the  true  and  sole  owner  of  the  said  last-mentioned  goods,  and  as 
and  for  his  the  said  George  Mason's  own  proper  goods :  and  the  said  George 
Mason  then  appeared  to  be  such  true  and  sole  owner  by  the  plaintiff's  consent ; 
and  the  plaintilT  did  not  appear,  nor  was  he  known  by  the  defendant,  at  or 
before  the  time  of  the  said  sale,  as  the  proprietor  of,  or  to  be  interested  in,  the 
said  last-menrioned  goods :  and  the  defendant  then  bought  and  received  the 
said  goods  of  and  from  the  said  George  Mason  as  his  the  said  George  Mason's 
proper  goods,  and  did  not  know,  and  had  not  the  means  of  knowing,  that 
the  plaintiff  was  the  owner  of  the  said  goods  or  interested  therein,  or  that 
the  said  Giorge  Mason  was  only  an  agent  in  that  behalf.  That  the  said 
George  Mason,  before  and  at  the  time  of  the  said  sale,  was,  and  from  thence 
continually  hitherto  hath  been,  and  still  is,  indebted  to  the  defendant  in  a 
large  sum  of  money,  to  wit,  the  sum  of  30/.,  for  the  price  and  value  of 
cer:ain  gooJs  and  cha*^tels,  and  of  divers  horses,  &c.,  before  then  sold  and 
delivered  by  the  defendant  to  the  said  George  Mason  at  his  request,  and  on 
an  account  stated  :  which  sai  1  sum  of  m')ney  so  due  to  the  defendant, 
exceeds  the  said  debt  or  sum  of  23/.,  parcel,  i&c,  and  all  damages  by  the 
plaintiif  sustained  by  reason  of  the  detention  thereof;  and  out  of  which  said 
*i  QQ1  ^^^  ^^  money,  so  due  to  the  defendant,  defendant  *is  ready  and  willing, 
J  and  hereby  offjrs,  to  set  off  and  allow  to  the  plaintiif  the  full  anio.int 
of  the  said  23/.,  parcel,  &c.,  and  the  said  last-mentioned  damages. 

Replication.  That  defendant,  of  his  own  wrong,  and  without  the  cause 
by  him  in  the  s<iid  plea,  so  far  as  the  same  relates  to  the  sai  1  sum  of  23/., 
parcel,  &c.,  alleged,  neglected  to  and  did  not  pay  the  said  sum  of  23/., 
parcel,  &c.,  in  manner  and  form  as  the  plaintiff  hath  above  alleged.  Con- 
clusion to  the  country. 

Demurrer,  assigning  for  causes,  that  the  replication  does  not  sufficiently 
traverse,  or  confess  and  avoid,  the  first  plea  of  the  defendant,  or  the  matters 
therein  alleged,  and  is  double  and  multifarious  in  this,  to  wit,  that  it  attempts 
to  put  in  issue  the  fact  of  the  goods  therein  mentioned  havinfv  been  sold  by 
George  Mason  as  the  factor  and  agent  of  the  plaintiff,  and  with  the  consent 
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as  might  be  vrished ;  but  the  latter  part  removes  the  difficulty.  Langfield, 
it  is  true,  has  elected  no  guanlians.  But  the  clause  enacts  that  the  guar- 
dians elected  on  the  first  election  shall  continue  in  office  till  the  25di  of 
March  following;  they  are  then  to  go  out  of  office,  and  guardians  to  be 
chosen  for  the  ensuing  year;  and  afterwards  come  the  words  directing  that, 
1^  at  the  subsequent  election,  the  full  number  shall  not  be  elected,  the  board 
may  still  act  as  if  the  number  were  complete.  If,  at  the  original  election 
tile  full  number  had  been  elected,  and  any  had  refused  to  act,  the  difficulty 
(supposing  there  were  one)  would  clearly  nave  been  removed  by  the  second 
election ;  and  the  board  elected  at  the  second  election  might  have  acted, 
though  incomplete  in  number.  Here  there  has  been  a  third  election :  and  I 
think  that  the  proviso  appUes,  though  it  is  true  that  the  words  might  have 
been  clearer. 

Patteson,  J. — Sect.  38  first  directs  that  the  commissioners  shall  deters 
mine  the  number  of  guardians  ^^  to  be  elected  in  each  union,"  and  then  that 
Aey  shall  *'  also  determine  the  number  of  guardians  which  skaU  be  elected 
for  any  one  or  more  of  such  parishes:"  but  ^e  '^second  phrase  ob-  r*iQg 
riously  means  the  same  as  the  first.  Then  the  proviso,  ^^  that  one  *- 
or  more  guardians  shall  be  elected  for  each  parish,"  coming  after  the  proviso 
which  refers  entirely  to  the  power  of  the  commissioners,  applies  to  that 
power  only.  I  do  not  feel  pressed  with  the  difficulty  which  the  words  are 
supposed  to  create.  But  it  is  unnecessaiy  to  decide  this  point:  for  I  agree 
that  the  objection,  if  it  be  one,  is  cured  by  what  follows.  Mr.  KeUy  ara;ue& 
that  the  proviso  which  enables  an  incomplete  board  to  act  upon  a  subse* 
quent  election  shows  that  the  original  board,  not  being  within  the  proviso, 
could  not  act  if  incomplete ;  and  that  here,  since  there  was  no  completion 
(rf'the  number  before  the  subsequent  election,  there  could  be  no  board  at  all, 
and  therefore  no  good  subsequent  election.  I  do  not  know  that  I  could  go 
40  far,  even  as  to  the  first  election :  but,  at  any  rate,  can  we  say  that  what 
was  done  in  1838  was  not  a  ^^ subsequent  election?"  And,  if  it  was,  this 
IS  the  very  case  expressly  provided  for. 

Coleridge,  J. — The  words,  "provided  always,  that  one  or  more  guar 
dians  shall  be  elected  for  each  parish  included  in  such  union,"  if  taken 
literally,  no  doubt  signify  that  there  must  be,  not  merely  a  detennination  by 
Ae  commissioners,  but  an  actual  election.  We  ought  not,  certainly,  to 
strain  the  construction  of  a  proviso,  however  convenient  it  may  be  to  make 
teiy  particular  interpretation.  But,  where  you  find  that  in  the  enacting 
clause  the  same  words  are  used,  and  not  in  their  literal  sense,  you  canned 
resist  applying  the  same  interpretation  in  each  case.  The  commissioners  are 
to  "  determine  the  number"  **  to  be  elected  in  each  union ;"  that  must 
mean,  the  number  eligible.  The  proviso  following  must  therefore  mean 
tikat  the  commissioners  are  *to  provide  for  the  election  of  one  or  more   r*|Qiv 

Siardians  in  each  parish.  That  condition,  then,  has  been  here  per-  I- 
rmed,  and  may  be  left  out  of  consideration.  Then  vou  have  simply  a 
Erection  by  the  commissioners  which  has  not  been  fulfilled.  If  there  were 
nothing  more  in  the  statute,  I  should  think  no  one  could  doubt  that  an 
imperfect  number  might  act.  Mr.  Kelly  argues,  from  the  proviso  giving 
authority  to  a  board  incompletely  formed  on  a  subsequent  election,  that  the 
earlier  words,  without  such  a  proviso,  would  have  given  no  such  auOiority ; 
and  that  the  proviso  does  not  apply  to  the  first  election.  But  tha^  argument 
IS  not  borne  out ;  for,  supposing  the  first  election  incomplete,  the  subsequent 
dection  cleady  gives  an  imperfect  board  the  power  to  act. 

Judgment  for  the  cmwa. 
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PURCHELL  V.  SALTER. 

Debt  for  goods  sold  and  delivered.  Plea,  that  the  goods  were  sold  by  M.,  being  factor  of 
plaintiflT  and  intrusted  by  him  with  the  goods  as  M.'s  own  goods,  by  plaintiff's  consent; 
and  defendant  did  not  know,  and  had  not  the  means  of  knowing,  thai  the  goods  wow 
not  M.'s:  and  a  set-off  against  plaintiff  of  a  debt  due  from  M.  to  defendant. 

Held  a  good  plea  on  demurrer  to  the  replication. 

Replication,  that  defendant,  of  his  own  wrong,  and  without  the  cause  alleged,  neglected 
to  pay  ihe  debt.    Held  good  by  the  Court  of  Queen's  Bench,  on  special  demurr«*r. 

Held  bad  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  in  B.  K. 

1.  Because  de  injurid  cannot  be  replied  to  a  plea  of  sei-uff,  which  operates  by  way  of 
discharge. 

S.  Because  the  plea  here  was,  substantially,  grounded  on  authority  from  the  plaintiff. 

Debt,  on  the  common  indebitatus  eoimt  for  goods  sold  and  delivered. 

Plea,  so  far  as  the  count  relates  to  23/.,  parcel  of  the  sum  of  money  therein 
mentioned,  actionem  non :  because  the  plaintifTsoId  and  delivered  the  goods 
in  that  count  mentioned,  so  far  as  the  same  relates  to  the  said  sum  of  23/«, 
parcel,  &c.,  to  the  defendant,  by  and  through  the  medium  of  one.  George 

*1QR1  ^^^^'^^  ^^^'  ^^  *^^^  ^^^  ^^  ^^^^  ^^  ^^^  delivery,  was  the  factor 
^  and  agent  of  the  plaintiiT  in  that  behalf,  and  intrusted  by  him  with 
the  said  last-mentioned  goods :  and  the  said  George  Mason,  so  being  such 
factor  or  agent,  and  intrusted  as  aforesaid,  with  the  consent  of  the  pTaintifl* 
sold  the  said  goods  to  the  defendant  in  his  the  said  George  Mason^s  own 
name,  as  the  true  and  sole  owner  of  the  said  last-mentioned  goods,  and  as 
and  for  his  the  said  George  Mason's  own  proper  goods :  and  the  said  George 
Mason  then  appeared  to  be  such  true  and  sole  owner  by  the  plaintiff's  consent; 
and  the  plaintilT  did  not  appear,  nor  was  he  known  by  the  defendant,  at  or 
before  the  time  of  the  said  sale,  as  the  proprietor  of,  or  to  be  interested  in,  the 
said  last-mentioned  goods:  and  the  defendant  then  bought  and  received  the 
said  goods  of  and  from  the  said  George  Mason  as  his  the  said  George  Mason's 
proper  goods,  and  did  not  know,  and  had  not  the  means  of  knowing,  that 
the  plaintiff  was  the  owner  of  the  said  goods  or  interested  therein,  or  that 
the  said  George  Mason  was  only  an  agent  in  that  behalf.  That  the  said 
Gtorge  Mason,  before  and  at  the  time  of  the  said  sale,  was,  and  from  thence 
continually  hitherto  hath  been,  and  still  is,  indebted  to  the  defendant  in  a 
large  sum  of  money,  to  wit,  the  sum  of  30/.,  for  the  price  and  value  of 
cer:ain  goo  Js  and  chattels,  dn:l  of  divers  horses,  &c.,  before  then  sold  and 
delivered  by  the  defendant  to  the  said  George  Mason  at  his  request,  and  on 
an  account  stated  :  which  sai  1  sum  of  money  so  due  to  the  defendant, 
exceeds  the  said  debt  or  sum  of  23/.,  parcel,  &c.,  and  all  damages  by  the 
plaintiff  sustained  by  reason  of  the  detention  thereof;  and  out  of  which  said 
•1  QQl  ^^^  ^^  money,  so  due  to  the  defendant,  defendant  *is  ready  and  willing, 
J  and  hereby  offers,  to  set  off  and  allow  to  the  plaintiff  the  full  amount 
of  the  said  23/.,  parcel,  &c.,  and  the  said  last-mentioned  damages. 

Replication.  That  defendant,  of  his  own  wrong,  and  without  the  cause 
by  him  in  the  snid  plea,  so  far  as  the  same  relates  to  the  sai  1  sum  of  23/., 
parcel,  &c.,  alleged,  neglected  to  and  did  not  pay  the  said  sum  of  23/., 
parcel,  &c.,  in  manner  and  form  as  the  plaintiff  hath  above  alleged.  Con* 
elusion  to  the  country. 

Demurrer,  assigning  for  causes,  that  the  replication  does  not  sufficiently 
traverse,  or  confess  and  avoid,  the  first  plea  of  the  defi^ndant,  or  the  matters 
Iherein  alleged,  and  is  double  and  multifarious  in  this,  to  wit,  that  it  attempts 
to  put  in  issue  the  fact  of  the  goods  therein  mentioned  havincr  been  sold  by 
George  Mason  as  the  factor  and  agent  of  the  plaintiff,  and  with  the  consei^ 

• 
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of  the  plaintifl*,  as  his  G.  M.'s  own  goods,  and  also  the  fact  of  die  said  G. 
M.  having  been  indebted  to  the  defendant  as  in  that  plea  alleged ;  and  also 
for  that  the  said  replication  is  inapplicable  and  insufficient  as  to  the  first  plea 
of  the  defendant ;  for  that  such  plea  does  not  consist  of  matter  of  excuse,  so 
as  to  enable  plaintiff  to  adopt  such  general  form  of  replication ;  and  in  the 
same  plea,  authority  is  alleged  to  have  been  expressly  and  directlv  derived 
.from  plaintiff;  that  is  to  say,  as  it  is  therein  alleged  that  the  sale  therein 
mentioned  was  made  in  manner  therein  alleged  by  the  said  G.  M.,  with  the 
consent  of  plaintiff;  and  such  consent  and  authority  of  plaintiff  could 
not  be  properly  traversed  or  put  in  issue  together  with  the  fact  of  the  said 
G.  M.  being  indebted  to  defendant,  by  the  replication  in  the  form  in  which 
the  same  is  pleaded.  And  also  for  that  defendant,  by  his  first  plea,  claims 
a  title  and  interest  in  the  sum  of  ''23/.  therein  mentioned,  and  to  r«oQQ 
liold  and  retain  the  same  upon  the  grounds  mentioned  in  the  first  ■- 
plea :  and  also  for  that  the  first  plea,  and  the  matters  therein  alleged,  are 
pleaded  by  way  of  discharge  of  the  debt  or  sum  of  23/.  therein  mentioned : 
and,  for  the  causes  and  reasons  last  aforesaid,  the  replication  is  also  inappli- 
cable, &c.     Joinder  in  demurrer. 

The  case  was  argued  in  last  Michaelmas  term,(a)  by  S.  Martin  for  the 
defendant,  and  Heaton  for  the  plaintiff.  The  arguments  will  be  sufficiently 
collected  from  the  judgment  of  the  Court  of  Q.  B.,  and  the  arguments  and 
judgment  on  error.(&)  Cur.  adv,  vulL 

Lord  Denman,  C.  J.,  in  this  term,  January  29th,  delivered  the  judgment 
of  the  court.     Afler  stating  the  pleadings,  his  lordship  proceeded  as  follows : 

The  first  question  that  arises  on  these  pleadings  is  on  the  sufficiency  of 
the  plea,  to  which  the  plaintiff  has  objected  in  the  argument;  and  the 
grounds  of  the  objection  are  set  down  in  the  margin  of  the  paper  book :  for 
that  the  said  plea  is  inconsistent  and  contradictory,  inasmuch  as  it  states 
ithat  the  plaintiff  sold  the  goods  mentioned  in  the  declaration,  to  the  defend- 
ant, by  and  through  the  medium  of  one  George  Mason,  as  his  factor  or 
le^ent ;  and  then  proceeds  to  allege  that  the  said  G.  M.  sold  the  said  goods 
to  thr  defendant  with  the  consent  of  the  plaintiff,  in  his  the  said  G.  M.'s  own 
name,  as  the  true  and  sole  owner  thereof;  and,  further,  that  the  plaintiff  was 
not  known  by  the  defendant  as  the  ^proprietor  of  the  said  goods ;  r*n|)| 
and  that  the  defendant  bought  and  received  the  said  goods  of  the  *• 
said  G.  M.  as  his  proper  goods.  And  also  fo.  that  the  said  first  plea  is 
unnecessarily  prolix,  and  amounts  to  the  general  issue,  that  the  defendant 
was  never  indebted  to  the  plaintiff  in  manner  and  form  as  in  the  declaration 
is  alleged.  And  also  for  that  the  said  first  plea  is  in  other  respects  uncer- 
tain, informal,  and  insufficient. 

All  objections  to  the  form  of  the  plea,  and  such  as  are  the  subject  of  spe- 
dal  demurrer  only,  are  cured  by  the  plaintiff  pleading  over ;  but  the  general 
validity  of  the  plea  in  matters  of  substance  is  not  cured  by  the  plaintiff 
pleading  over. 

The  general  effect  of  thie  facts  disclosed  in  this  plea  was  considered,  and 
settled  to  constitute  a  good  defence  to  an  action  like  the  present,  in  the  case 
of  George  v.  Clagetl,  7  T.  R.  359,  and  Rabone  v.  Williams,  7  T.  R.  360, 
note  (a),  (c)  and  other  cases,  referred  to  in  the  case  and  the  notes,  and  recog- 

(a)  November  IStb.  Before  Lord  Denman,  C.  J.,  Littledale,  Williams,  and  Colo- 
iid^e,  Jh. 

(b)  Salter  v.  PwrrhtlU  p.  809,  posU 

(e)  Morri»  y.  Chaiby,  1  M.  A  8,  676,  and  Warner  v.  Jtf'JTay,  1  M.  dc  W.  591 ;  8.  C.  l>rwh. 
ik  Or.  965,  were  also  ciied  in  the  argament  below. 
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nised  in  Carr  v.  ISnchliffj  4  B.  &  C.  547,  (10  E.  C.  L.  R.  408.)  In  George  t. 
Clageitj  and  the  other  cases,  the  defence  arose  on  the  general  issue. 

Aifter  the  case  of  George  y.  Clagdtj  it  was  sometimes  the  course  to  plead 
the  facts  specially,  but  sometimes  also  the  general  issue.  In  Carr  v.  Uinchr 
Uff^  the  facts  were  pleaded  specially,  and  there  was  a  demurrer  to  the  plea : 
and  one  of  the  objections  was,  that  it  amounted  to  the  general  issue :  but 
the-  court  held  that,  though  the  facts  might  be  given  in  evidence  under  the 
*2021  ^^^'^  issue,  yet,  inasmuch  as  it  confessed  *and  avoided  the  plain- 
^  tifPs  demand  in  the  declaration,  it  miffht  be  pleaded  specially. 

As  to  the  other  objections  to  the  plea  in  this  case,  they  do  not  amount  to 
any  real  objection,  either  in  form  or  substance,  and  are  not  necessary  to  be 
noticed. 

The  plea  therefore  being  good,  the  replication  is  to  be  considered. 
'  The  cases  as  to  replying  de  injuria  sufi  propria  seem,  m  former  times,  to 
have  arisen  in  actions  of  the  various  species  of  trespass,  in  replevin,  in 
lescous,  or  in  trespass  on  the  case  for  defamation,  or  actions  for  different 
species  of  malicious  prosecutions,  or  other  malicious  proceedings.  They  do 
not  seem  to  have  occurred  in  actions  of  assumpsit  and  debt  on  simple  con- 
tract, and  indeed  were  not  likely  to  have  arisen,  because  under  the  respect- 
ive pleas  of  non  assumpsit  and  nil  debet  the  defendant  might,  in  a  very 
great  number  of  cases,  go  into  the  whole  of  his  case,  and  of  course  the 
plaintiff's  case  in  reply  would  proceed  upon  the  issue  joined  upon  such  a 
plea.  And,  though  in  the  old  entries  there  are  several  special  pleas  in  as- 
sumpsit and  debt  on  simple  contract,  yet  the  answers  to  them  Kave  been 
such  as  to  bear  out  the  plaintiff's  case  on  taking  issue  on  a  single  point ;  and 
we  have  not  found  any  instance  of  this  replication  being  made  in  actions  of 
assumpsit  or  debt  on  simple  contract.  But  since  the  new  rules  a  different 
system  of  pleading  has  taken  place.  In  a  very  large  number  of  cases  in 
assump^t  and  debt  on  simple  contract  a  special  plea  becomes  necessary 
These  rules  make  no  provision  for  a  plaintiff  to  reply  several  matters ;  and, 
by  the  aeneral  principles  of  pleading,  he  is  not  allowed  to  do  so ;  nor  can 
*2031  ^^  separate  issues  on  £e  different  *facts  in  the  plea.  But,  at 
•■  the  same  time,  if  the  facts  of  the  plea  are  such  as  that  they  form  one 
entire  deftmce,  and  ought  all  to  be  proved  in  support  of  the  plea,  the  courts, 
though  thiiy  will  not  allow  separate  issues  to  be  taken  upon  the  different  facts 
in  the  plea,  may,  if  it  be  conducive  to  the  justice  of  the  case,  and  if  the 
principles  of  pleading  will  allow  it,  permit  a  plaintiff  to  have  a  compendious 
form  of  replication  in  answer  to  the  defendant's  plea. 

But  then  it  is  to  be  considered  whether  this  can  be  done  in  actions  on  pro- 
mises, and  in  debt  upon  simple  contract ;  and  upon  that  some  doubts  have 
been  thrown  out  from  time  to  time.  But,  upon  the  best  consideration  we 
can  give  it,  we  think  that,  if  the  law  allows  a  plaintiff  to  say  that  the  defend- 
ant of  his  own  wrong,  and  without  the  cause  alleged  in  his  plea,  committed 
the  trespass,  (as  in  trespass,)  or  took  the  goods  or  cattle,  (as  in  replevin,)  or 
spoke  or  published  the  words  or  published  the  libel,  (as  in  defamation,)  or  com- 
mitted the  grievances,  (as  in  malicious  prosecution,)  or  allows  agiun  to  a  defend- 
ant, where  the  pleadings  go  beyond  a  replication,  to  say  that  the  cattle,  for 
instance,  were  in  the  close  of  the  plaintiff,  of  the  wrong  ancl  injury  of  the  plain- 
tiff, and  without  the  cause  by  him  in  his  pleading,  as  the  case  may  be,  in  tres- 
pass or  replevin,  alleged,  so  also  it  should  seem  that  the  principles  of  pleading 
may  be  extended,  to  say  that  a  defendant  of  his  own  wrong,  and  without  the 
cause,  &c.,,  broke  the  covenant,  or  broke  the  promise,  &c.,  or  refused  to  pay 
the  debt,  or,  if  the  form  be  liked  better,  broke  the  contract;  or  in  debt  (if 
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tbe  language  ^^  of  his  own  wrong^*  oi^t  not  to  be  mtxodiiced  into  actitms 
of  debt)  these  words  might  be  idtogether  omitted,  and  it  might  be  said  that 
the  defendant  *widioot  toe  cause  alleged  refused  to  pay  tbe  debt,  &c.  r%MA 
But,  if  this  compendious  form  of  replication  be  allowed  in  these  *- 
actions,  it  may  be  necessary  to  confine  the  plaintiflf  within  some  limits.  And^ 
in  considering  that,  there  are  a  number  of  exceptions  to  this  general  plead- 
bg  laid  down  in  Crogate's  case,  8  Rep.  66  b ;  and,  thou^  these  rules  may 
be  thought  not  to  have  a  direct  application  to  actions  on  promises  and  debt, 
yet  we  think  that  if,  in  consequence  of  a  new  practice  of  pleading  being 
mtroduced,  a  form  of  replication  not  before  in  use  in  any  particular  fonn  of 
action  should  be  adopted  into  it  from  some  other,  the  most  conveniait  couise 
is  also  to  adopt  the  rules  and  exceptions  which  had  applied  to  it  in  that  form, 
as  far  as  they  are  properiy  applicable  to  the  class  of  actions  in  which  they 
are  so  adopted. 

Before  adverting  to  the  decisdons  which  have  occurred  since  the  netr 
rules  of  pleading,  we  will  again  mention  the  case  of  Carr  v.  MndiUfi^.  One 
of  the  objections  to  the  plea  was,  that  it  imposed  a  hardship  upon  the  plain* 
tiflf,  as  it  compelled  him  to  admit  one  half  of  the  defendant's  case.  But,  sup- 
posing it  to  be  so,  Mr.  Justice  Bayley  says  that  would  not  make  the  plea 
bad ;  and  he  said  he  was  not  prepared  to  say  that  the  plaintiff  might 
not  have  framed  his  replication  so  as  to  put  in  issue  both  the  sale  by  the 
factor,  as  alleged  in  the  plea,  and  the  debt  stated  to  be  due  from  him  to  the 
defendant.  These  two  &ct$,  he  says,  are  stated  as  one  matter  of  defence: 
and  the  replication  suggested  might  probably  be  supported  by  the  cases  of 
Robinson V.  Rakf^,  1  Burr.  316,  and  O^Brien  y.Saxon^2  B.  &  C.  906,  (9E. 
C.  L.  R.  268 :)  but  he  added  that  *upon  thb  point  it  was  unne-  r»oo5 
cessary  to  decide,  and  he  did  not  profess  to  give  any  decided  opinion.    ^  ^ 

Robinson  r.  Raleyy  1  Burr.  316,  cited,  was  a  plea  of  justification  by  a 
right  of  common :  and  the  replication  traversed  that  the  cattle  were  the  defend- 
ant's cattle,  and  that  they  were  levant  and  couchant  upon  the  premises,  and 
were  commonable  cattle :  to  which  there  was  a  special  demurrer :  and  the 
court  held  the  replication  good ;  for,  though  there  were  several  points  pqt 
'  m  issue,  they  constituted  one  single  proposition,  which  was  the  measure  of 
the  common.  O'Brien  v.  Saxon^  2  B.  &  C.  908,  (9  £.  C.  L.  R.  268,)  the 
other  case,  was  an  action  for  maliciously  suing  out  a  commission  of  bank- 
rupt against  the  defendant ;  and  he  pleaded  that  the  plaintiff  was  a  trader, 
and  that  he  contracted  a  debt  to  the  amount  of  100/.,  and  became  a  bank- 
rupt within  the  statute,  &c. :  replication,  de  injuria  suft  propria.  And,  on 
demurrer,  the  court  held  the  replication  good.  They  said  these  facts  con- 
nected together  contained  but  one  entire  proposition,  and  that  the  plea  con- 
sisted of  matter  of  excuse  only.  These  two  cases  are  instances  of  pleadings 
such  as  were  in  use  at  the  time  vrhen  Orogate's  case,  8  Rep.  66  b,  was 
decided. 

Several  cases  have  occurred,  since  the  new  rules  of  pleading,  of  this  kind, 
either  as  a  direct  replication,  or  where  the  general  doctrine  applicable  to  this 
branch  of  pleading  has  been  incidentally  adverted  to.     Vide  Hooker  r.  JVye^ 

1  C.  M.  &  R.258;  S.  C.  4Tyrwh.777;  &tty  v.  JVewA, 2 C.  M.&R.  356; 
S.  C.  5  Tyrwh.  625 ;  Crisp  v.  Griffiths^  2  C.  M.  &  R.  159 ;  S.  C.  5  Tyrwh. 
619 ;   WhUtaker  v.  Mason,  2  New  Ca.  359,  (29  E.  C.  L.  R.  357;)  S.  C. 

2  Scott,  567 ;  Griffin  v.  Yates,  2  New  Ca.  579,  (29  E.  C.  L.  R.  430;)  S. 
C.  2  Scott,  845,  4  Dowl.  P.  C.  647 ;  "^Isaac  v.  Fafrar^  1 M.  &  W.  .^c%ntt 
65;  S.  C.  Tyrwh.  &  Gr.  281 ;  Jimes  v.  Sador,  4M.  &  W.  123;  S.  ^  ^^ 
C  6  Dowl.  P.  C.  701 ;  WWwn  v.  »«Jb,  5  A.  &  E.  237,  (31  E.  C.  L.  IL 
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336;}  OBbden  v.  Am/,  6  Scott,  442;  £iuief/  v.  The  Gtmid  Juneibm  Bml^ 
way  Company^  5  M.  &  W.  669.(a)  It  is  not  necessary  to  advert  to  and 
state  the  particulars  of  these  cases :  the  &cts  in  this  description  of  pleas,  as 
they  are  now  in  use,  are  so  much  varied  that  the  particulars  of  them  will  not 
furnish  much  room  to  comment  from  one  to  another.  But  the  general  con- 
clusion to  be  drawn  from  them  appears  to  be  this.  That  the  replicatioa 
cannot  be  objected  to  as  multi&rious,  if  the  facts  stated  in  the  plea,  though 
th^y  are  several,  constitute  one  ground  of  defence ;  for  the  rule  of  pleading 
is,  not  that  the  issue  must  be  jomed  on  a  single  &ct,  but  on  a  single  point 
of  defence.  But  this,  nevertheless,  is  to  be  understood,  that  there  is  nothing 
in  the  plea,  such  as  title  or  interest,  JLC.,  which  falls  within  the  exceptions 
as  to  this  pleading.  That  this  pleading  by  the  plaintiff  is  to  be  allowed 
where  the  plea  consists  of  mere  matter  of  excuse  for  non-performance  of  the 
contract  declared  upon.  That  this  pleading  is  not  to  be  allowed  where  the 
plea  contains  a  denial  of  the  promise  made  to  the  plaintifif,  because,  if  the 
plea  denies  the  promise,  it  would  be  a  bad  plea ;  and,  if  so,  the  replication 
would  be  bad,  because  it  cannot  be  considered  as  part  of  the  cause  of  the 
breach  of  promise  to  the  plaintiff  that  the  promise  was  not  made  to  the  plain- 
tiff. And  that  this  pleading  is  not  to  be  allowed  where  the  plea  amounts  to 
matter  of  discharge  and  not  of  excuse.  These  being,  as  we  consider,  the 
QT^^  principles,  or,  at  least,  some  of  them,  *on  which  pleadings  of  this  sort 
^  are  to  be  decided,  it  now  becomes  proper  to  consider  this  particular 
replication. 

We  have  before  noticed  Mr.  Justice  Bayley's  part  approval  of  such  a 
replication,  by  way  of  anticipation  if  it  should  arise,  in  Carr  v.  lEnchliffj 
4  B.  &  C.  547,  (10  £.  C.  L.  R.  408.)  We  next  notice  the  judgment  of  the 
Gourt  of  Exchequer  delivered  by  Lord  Abinger  in  Istuic  v.  ParraVy  in  which 
he  recognises  Mr.  Justice  Bayley's  judgment  in  Carr  v.  IRnchliff  with  ap- 
probation. But,  besides  these  authorities,  as  the  question  is  now  distincUy 
brought  before  Uie  court  upon  a  demurrer,  to  the  replication,  it  is  proper  to 
examine  it  by  the  rules  which,  we  have  above  stated,  are  to  govern  this 
sort  of  pleading. 

The  replication  is  not  multifarious,  because  the  facts  stated  in  the  plea 
constitute  one  point  of  defence ;  and  upon  that  the  issue  is  taken. 

The  plea  does  not  deny  the  promise  made  to  the  plaintiff,  but  admits  it, 
because  all  the  details  of  the  agency  and  factorage  are  nothing  more  than  a 
statement  of  circumstances  under  which  the  sale  was  made  by  the  plaintiff  to 
the  defendant.  The  plea  does  not  amount  to  a  discharge  of  the  debt. 
Pleas  in  discharge,  as  contradistinguished  from  pleas  in  excuse,  are  where 
the  matter  of  the  plea  bears  upon,  and  applies  to  the  debt  itself,  and  puts  aa 
end  to  it.  Of  this  sort  are,  payment ;  accord  and  satisfaction ;  an  award  on 
the  subject  of  the  action,  but  which,  under  some  circumstances,  must  be 
taken  to  be  a  dispensation ;  bond  given  for  the  simple  contract  debt ;  dis» 
.charge  of  the  contract  before  breach  ;  perfonnance  of  the  contract ;  release ; 
^20R1  ^^^I^^S^  under  ^bankrupt  acts;  discharge  under  the  insolvent 
•'  debtors'  acts.  All  these  pleas  go  directly  to  the  debt,  inasmuch  as 
they  show  that  the  debt  is  gone ;  and,  if  a  debtor  does  not  choose  to  avail 
himself  of  them  by  pleading,  it  is  his  own  fault,  and  he  may,  in  consequence 
have  to  pay  the  debt  twice  over.  But  this  plea,  wc  conceive,  is  altogether 
collateral  and  in  excuse;  the  having  a  set-off  is  no  discharge  of  the  debt; 
tibe  debt  continues  as  before ;  but  the  defendant  says,  in  looking  over  his 

(a)  Kennedy,  On  the  New  Roles  of  Pleading,  (sec  p.  303,  dce^  ed.  3,)  was  also  referred  le 
In  the  argument  on  this  point. 
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transactions  -mih,  the  plaintiff,  he  finds  the  plaintiff  owes  him  more  mone^ 
than  he  owes  to  the  plaintiff;  and  therefore,  he  says,  I  do  not  choose  to  pay 
the  plaintiff's  debt ;  he  is  not  bound  to  set  it  off;  and  he  is  in  no  worse 
condition  by  not  setting  it  off.  If  he  chooses  to  pay  the  plaintiff,  he  may  then 
recover  his  own  debt  from  the  plaintiff;  and  there  may  often  be  very  good 
reason  for  his  preferring  to  bring  forwaixi  his  own  claims  as  plaintiff,  rather 
than  set  them  off;  it  is  no  bar  till  he  pleads,  when  he  makes  his  electicm 
what  he  will  do;  and,  when  he  does  make  his  election  bjr  pleading, 
though  his  plea  is  a  bar  to  the  action,  it  does  not  follow  that  the  plea 
is  in  discharge.  Whether  the  plea  is  a  discharge  or  not,  is  only  to  be 
seen  by  the  matter  of  the  plea ;  for  otherwise  every  plea  in  bar  would  be 
a  plea  in  discharge :  and  the  plea  of  set-off,  of  itself,  by  the  very  form  of  it, 
by  offering  to  set-off  and  allow,  &c.,  shows  that  it  is  not  a  plea  is  discharge. 
It  is  true  that  in  Carr  v.  Hinchliff'j  some  of  the  judges  speak  of  the  plea 
being  in  discharge  of  the  action :  but  the  attention  of  the  court  was  not 
directed  to  the  distinction  between  pleas  in  excuse  and  pleas  in  discharge ; 
the  question  there  was,  whether  the  plea  ^amounted  to  the  general  r«(wyx 
issue.  We  are,  therefore,  of  opinion  that  this  is  a  plea  in  excuse,  ^ 
and  not  in  discbarge. 

There  are  two  other  objections :  that  the  plea  relies  on  an  authority  derived 
from  the  plaintiff,  and  also  that  the  defendant  claims  tide  and  interest,  and  a 
right  to  retain  that  part  of  the  debt  to  which  the  plea  relates.  These  points 
are  taken  from  Crogate*8  case,  8  Rep.  66  b ;  but  the  &cts  stated  in  these 
pleas  are  totally  inapplicable  to  these  rules. 

Upon  the  whole  of  this  case,  we  are  of  opinion  that  the  plea  is  good,  and 
tiiat  the  replication  in  answer  is  also  good :  and  that  there  must  be 

Judgment  for  the  plamtifll 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 


SALTER  V.  PURCHELL. 


• 


Error  was  brought  on  the  above  judgment  in  the  Exchequer  Chamber: 
and  the  case  was  argued  in  the  following  Trinity  vacation,  June  15th,  before 
TiNDAL,  C.  J.,  Maule,  J.,  Parke,  Alderson,  Gdrvey,  and  Rolfe,  Bs. 

S.  Martin^  for  the  plaintiff  in  error,  the  defendant  below.  First,  the 
replication  de  injuria  is  not  admissible  in  debt.  The  new  rules  of  pleading 
do  not  apply  to  replications ;  and  the  question,  therefore,  is  to  be  treated  as 
one  of  common  law.  This  replication  has  always  been  considered  as  an 
exception  to  the  general  rule,  *which  is,  that  the  replication  can  tra-  r^ain 
verse  only  a  single  fact.  That  was  the  view  even  of  the  judges  in  ^ 
the  Court  of  Queen's  Bench  who  supported  the  replication  in  Selby  v.  jBot- 
do7»,  3  B.  &  Ad.  2,  (23  E.  C.  L.  R.  9.)  (a)  Such  a  replication  has  never  been 
allowed  in  debt.  In  Crogate^s  case  it  is  said  that  the  replication  de  injuiii 
*'  is  properly  when  the  defendant's  plea  doth  consist  merely  upon  matter  of 
excuse,  ancl  of  no  matter  of  interest  whatsoever ;  et  dicUur  de  injurid  sud 
propridy  &c.,  because  the  injury  properly  in  this  sense  is  to  the  person,  or 
to  the  reputation,  as  battery  or  imprisonment  to  the  person ;  or  scandal  to 

*  See  marginal  note,  p.  197,  Rntk 

(a)  Affirmed,  on  error,  in  the  Ezcheqner  Chamber;  Bardmu  t.  &lfry,  1  C.  dt  M.  500 
8.  C.  3  Tyrwh.  430. 
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die  reputation ;  there,  if  the  defendant  excuse  himself  upon  his  own  assault, 
or  upon  hue  and  cry  levied,  there,  properly  de  mjurid  mdproprid  generaUy 
is  a  good  plea,  for  there  the  defendant's  plea  consists  only  upon  matter  of 
excuse."  This  language  applies  onl^  to  actions  of  tort.  The  eflective  words 
of  the  replication,  in  Lord  Coke's  view,  are  de  injurid  sud  proprid ;  but,  in 
the  judgment  of  the  court  below,  it  seems  to  have  been  supposed  that  the 
effective  words  were  abs^  taH  causd.  Other  authorities,  in  which  the 
applicability  of  such  a  rephcation  is  discussed,  are  Comyns's  Digest,  Pleader j 
(F  18)  to  (F  24 ;)  note  (7)  to  Crajl  v.  Boife,  1  Wms.  Saund.  244  c,  note 
Jl)  to  White  y.  SttMs,  2  Wms.  Saund.  295 ;  Jtmesv.  JiSteWn,  1  B.  &  P.  76 ; 
in  all  of  which  it  is  assumed  that  the  replication  is  used  only  in  actions  of 
tort.  [Maule,  J.  The  replication  was  used  in  covenant,  m  Rickards  v. 
Murdockj  10  B.  &  C.  527,  (21  E.  C.  L.  R.  123.)]  The  parties  tiiere  did 
not  choose  to  raise  the  question  by  demurrer.     [Tikdal,  C.  J.   I  under- 

^2111  ^^^^^  *y^^  ^^  ^PP^y  y^^^  remarks  to  the  particular  form,  de  injuria ; 
•I  you  do  not  mean  to  dispute  the  law  laid  down  in  Robinson  v.  Haley^ 
1  Burr.  316,  that,  where  a  defence  consists  of  several  facts  which  form  links 
of  a  single  defence,  each  fact  may  be  traversed  in  terms.]  If  such  facts 
together  constitute  only  a  single  proposition,  all  may  be  traversed:  but  it  is 
not  enough  that  they  should  constitute  only  a  sinde  defence.  [Tindal,  C.  J. 
I  do  not  perceive  the  distinction.]  In  every  mstance  where  a  plea  is  not 
double,  the  facts  constitute  only  one  defence :  if  the  rule  were  as  broad  as  is 
suggested,  the  cumulative  traverse  might  be  applied  to  ever}'  plea  well 
pleaded.  No  decided  case  goes  so  far,  though  dicta  to  that  effect  might  be 
found.(a)  In  Crogate^s  case  a  cumulative  traverse  in  terms  would  have 
been  as  objectionable  as  the  replication  de  injuria.  Here,  however,  it  is 
sufficient  for  the  plaintiff  to  show  that  the  form  de  injuria  is  inadmissible. 
Actions  of  debt  on  specialty  have  been  frequently  a  subject  of  special  plead- 
ing :  yet  no  instance  has  occurred  of  a  replication  de  injuriS  being  allowed  in 
such  an  action.  The  recent  decisions  in  actions  of  assumpsit  are  not  bind- 
ing authorities,  but  may  be  reviewed  in  a  court  of  error.  The  first  instance  of 
allowing  the  replication  de  injuria  in  assumpsit  occurred  in  Isaac  v.  Farravy  1 M. 
&  W.  65 ;  S.  C.  Tyrwh.  &  Gr.  281 :  before  tiiat  case,  though  the  attempt  had 
been  made,  the  replication  had  not  been  supported  in  any  instance.  The  judg- 
ment in  Isaac  v.  F^nrrar  appears  to  rest  upon  the  action  being,  in  form,  an 
*212l  ^^^^^^  ^^  trespass  ^on  the  case  for  a  breach  of  promise:  and  it  is 
^  said,  "  the  defendant's  breach  of  promise  may  be  considered  as  a 
wrong  done."  That  view,  if  correct,  cannot  be  taken  in  an  action  of  debt. 
The  other  objection  made  in  Isaac  v.  FarroTj  that  the  replication  was  multi- 
fiirious,  could  not,  it  is  true,  be  supported  as  of  itself  showing  that  the  repli- 
cation was  bad  ;  because  every  replication  de  injuria  is  multifarious.  No 
doubt  the  ol^ection  to  multifariousness  fails  where,  under  the  decisions  in 
Robinson  v.  Raley  and  O'Brien  v.  &awi,  2  B.  &  C.  908,  (9  E.  C.  L.  R.  268,) 
and  the  dictum  of  Bayley,  J.,  in  Carr  v.  Hinchliffy  4  B.  &  C.  547,  553, 
(10  R.  C.  L.  R.  408,)  the  cumulative  traverse  is  allowable.  The  new  rules 
of  pleading  give  the  plaintiff  the  benefit  of  confining  the  defence,  since  seve- 
ral pleas  cannot  be  pleaded  without  application  to  a  judge :  the  courts  will 
mot  be  disposed  to  give  a  farther  advantage,  by  enabling  the  plaintiff  to  mul- 
tiply his  answers  to  a  single  defence.  [Alderson,  B.  I  do  not  see  on  what 
principle  a  defendant  is  to  be  allowed  to  plead  a  multiplicity  of  facts  without 
proving  them.]  At  any  rate,  the  plaintiff  and  defendant  ought  to  be  on  the 
same  footing.  Gr^n  v.  Yates,  2  New  Ca.  579,  (29  £.  C.  L.  R.  430,^ 
(tt)  See  Seltfif  v.  Bardom$^  3  B.  &  Ad.  9,  (S3  E.  O.  L.  R.  9,)  jndgment  of  Pattesoa,  J. 
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where  the  action  "was  assumpsit,  was  decided  entirely  on  the  authority  of 
haae  T.  Farrar;  and  Wat^  v.  WUkSj  5  A.  fc  K  237,  (31  E.  C.  L.  R. 

326,)  (a)  where  also  the  action  was  assumpsit,  on  the  authority  of  those  two. 
The  cases,  with  remarks,  will  be  found  in  note  (b)  to  Brancher  t.  MolyneuXj 
1  Man.  &  Gr.  720. 

Secondly,  this  replication  applies  only  where  the  plea  is  in  excuse.  Now 
this  can  never  be  the  case  in  an  answer  to  an  indebitatus  count.  The  count 
can  be  ^supported  only  where  there  is  a  complete  debt ;  therefore,  r»o|o 
if  the  time  of  payment  be  not  arrived,  this  may  be  shown  under  *- 
nunquam  indebitatus.  If  there  be  a  debt,  there  can  be  no  excuse  for  not 
paying  it ;  the  plea  must  always  amount  to  an  allegation  that  defendant  does 
not  owe  piaintiiTany  money  payable  on  request.  The  plea  here  amounts  to 
an  allegation  that,  when  the  action  was  brought,  the  debt  which  had  existed 
was  balanced  by  the  debt  from  Mason  to  me  defendant,  and  therefore  the 
defendant  was  not  then  indebted  to  the  plaintifi*.  Probably  the  plea  mi^t 
have  been  objected  to  on  special  demurrer.  In  Eltoell  v.  The  Grand  Junc^ 
dan  Railway  Company^  5  M.  &  W.  669,  the  replication  de  injuria  (in  an 
action  on  the  case)  was  held  ill,  because  the  plea  amounted  to  the  general 
issue.  An  excuse  must  exist  at  the  time  of  the  action  accruing :  if  there 
once  was  a  debt,  it  can  be  got  rid  of  only  by  matter  operating  in  discbai^. 
The  breach  is  not  a  continumg  one ;  it  is  non-payment  at  the  time  when  the 
debt  was  complete.  But  a  set-off  need  not  exist  at  that  time.  If  there  were 
a  debt  due  from  plaintiff  to  defendant  carrying  interest,  and  the  debt  on 
which  the  action  was  brought  did  not  carry  interest,  the  former  debt,  though 
originally  less  than  the  latter,  might  be  pleaded  in  answer,  if  the  inter«^ 
made  it  greater  when  the  action  was  brought.  The  set-off,  therefore,  may 
arise  at  a  later  time  than  the  debt,  and  is  not  in  excuse.  No  stress  can  be 
laid  upon  the  circumstance  that  the  plea  states  the  debt  from  Mason  as  due 
before  and  at  the  time  of  the  sale :  the  material  circumstance  is,  that  it  is  due 
at  the  time  of  action  brought.  [Parke,  B.  It  must  be  due  either  before 
the  sale,  or  before  notice  to  *the  defendant  that  plaintiff  was  the  real  rma^i 
owner.]  If  notice  was  given  before  the  debt  from  Mason  accrued,  ' 
that  should  have  been  shown  in  reply.  All  that  tlie  defendant  can  be  re- 
quired to  show  is,  that  he  had  a  right  of  set-off  at  the  commencement  of  the 
action  and  down  to  the  time  of  pleading ;  Denr'y  v.  Powellj  3  M.  &  W. 
442;  Whittaker  \.  Mason,  2  New  Ca.  359,  (29  E.  C.  L.  R.  357,)  shows 
that,  whenever  the  plea  in  assumpsit  disaffirms  the  contract,  de  injuria  can- 
not be  replied.  In  Carr  v.  Hmchliff^  such  a  plea  as  the  present  was  consi- 
dered  to  operate  in  extinguishment  of  the  demand.  In  Cleioorth  v.  Pickfordj 
7  M.  &  W.  314,  it  was  held  that,  inasmuch  as  the  plea  amounted  either  to 
the  general  issue  or  to  a  plea  of  set-off  or  of  payment  in  satisfaction,  the 
replication  de  injurifi  was  bad.  Could  it  be  said  that  de  injuria  could  be 
replied  to  a  plea  of  set-off  in  assumpsit  on  a  bill  of  exchange?  Here  the 
form  of  the  indebitatus  count  conceals,  in  some  degree,  the  error ;  for  it  ends 
in  a  breach.  But  a  breach  is  unnecessary ;  the  substantial  part  of  the  count 
is  the  allegation  of  debt;  Parke,  B.,  in  Gooddild  v.  Pledfre^  I  M.  & W. 
363 ;  S.  C.  Tyrwh.  &  Gr.  638 ;  ^shbee  v.  Pidduck,  1  M.  &  VV.  564 ;  8.  C. 
Tyrwh.  &  Gr.  1016.  There  is,  therefore,  nothing  to  excuse.  Could  de 
injuria  be  replied  to  a  plea  of  the  statute  of  limitations  ?  Yet  that  is  no 
more  in  discharge  than  the  plea  here;  the  only  difference  is  that  one  is  a 
discharge  at  the  time  of  the  action  brought,  the  other  at  the  time  of 
pleading. 

Thirdly,  the  plea  relies  on  authority  from  the  plaintiff,  and  therefore  is 

(a)  8ec  aA»o  Rtpwldi  v.  BUtdOmm,  7  A.  &  E.  161,  (34  £.  C.  U  R.  66.^ 
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uridim  the  third  resolution  m  Crogait?s  case,  8  Hep.  66  b.    It  is  trae  that 

^2151   ^^  exception  there  made  *is  somewhat  difficult  of  application; 

•I   though,  in  actions  of  tort,  it  is  sufficiently  intelUgible.(a)    [Pabke, 

B.  Does  it  mean  more  than  a  license  ?] 

Peacock^  contrik.  First :  when  CrogaU?g  case  was  decided,  this  repli- 
cation was  seldom  wanted  in  debt  or  assumpsit,  because  the  defences  in 
those  actions  were  for  the  most  part  raised  on  the  general  issue.  But,  before 
the  decision  of  baac  v.  Jbrror,  the  propriety  of  replying  de  injurili  in  as« 
sumpsit  had  been  almost  expressly  admitted :  Jfod  v.  AcA,  2  (J.  M.  &  R. 
360 ;  S.  C.  5  Tyrwh.  632.  It  is  now  too  late  to  attempt  to  confine  the  ri^ 
of  replying  de  injurift  to  actions  of  tort.  And  no  reason  can  be  assi^ed  for 
distinguishing  between  assumpsit  and  debt  In  one  case,  an  excuse  is  given 
for  not  performing  a  contract,  in  the  other  for  not  paying  a  debt.  The  breach 
is  as  material  in  one  as  in  the  other :  thus  a  jdea  of  payment  in  assumpsit 
cannot  be  treated  as  a  traverse  of  the  breach ;  Email  v.  SmUh,  1  C.  M.  & 
R.  522;  S.  C.  5  Tyrwh.  141.  Lord  Ellenborough,  in  Barnes  v.  Hwntt 
11  East,  451,  455,  says,  ^*  The  cause  is  one  combined  thing  arising  out  of 
several  fects ;  and  I  will  venture  to  translate  that  word  in  this  case  into  what 
it  really  means,  and  that  is,  wUhonU  the  matter  of  excuse  alleged.'*^  The 
words  of  his  own  wron^  are  surplusage :  that  which  is  excused  is  the  neglect 
to  pay.  If  the  breach  m  debt  be  unnecessary,  it  is  because  the  allowing  the 
debt  to  remain  due  of  itself  constitutes  a  cause  of  complaint.  Assumpsit  is 
no  longer  treated  as  an  action  of  trespass  on  the  case ;  under  the  new  pro- 

^2161   ^^^  ^^^  ^^^  ^  '^'^  ^  ^^^  *allowable.  .  [Alderson,  B.   When  a 

-I   form  is  prescribed  it  must  be  followed :  that  is  all.]     In  RickardsY. 

Murdoch,  10  B.  &  C.  527,  (21  £.  C.  L.  K  123,)  the  replication  de  injurift 

in  covenant  was  not  objected  to.   In  Ilebden  v.  Ruelj  6  Scott,  442,  Tinoal, 

C.  J.,  intimated  an  opinion  that  it  was  allowable  in  debt. 

Secondly,  this  is  matter  of  excuse.  The  defence  arises  under  the  rule 
established  in  George  v.  Clagetty  7  T.  R.  359 :  but  whether  the  defendant 
will  avail  himself  of  the  right  of  set-ofT cannot  appear  till  be  pleads:  then, 
by  choosing  to  avail  himself  of  the  right,  he  excuses  the  non-payment  of  a 
debt  which  he  admits.  If  Mason  had  paid  his  debt  before  plea  pleaded,  the 
debt  from  the  defendant  might  have  been  enforced ;  Bendy  v.  Powell,  Or, 
fhe  excuse  may  be  understood  to  be,  that  the  plaintiff  allowed  a  debtor  of 
the  defendant  to  sell  the  goods.  That  this  plea  is  in  excuse,  seems  to  be  the 
conclusion  deducible  from  Cart  v.  Hinchl^;  for  otherwise  the  plea  there 
could  not  have  been  held,  as  it  was,  to  be  in  confession  and  avoidance.  A 
aet-oflf  is  not  a  plea  in  discharge ;  for  it  was  no  answer,  of  itself,  on  non 
assumpsit.  [Tindal,  C.  J.  It  was  allowed  to  go  in  reduction  of  damages  > 
and  the  statute  2  G.  2,  c.  22,  s.  13,  required  either  notice,  or  that  it  should 
be  pleaded.  Alderson,  B.  An  action  might  be  brought  on  the  subject  of 
the  set-oflf,  although  it  was  pleaded  as  a  set-off  at  the  same  time.]  That  shows 
that  the  set-off  does  not  extinguish  the  debt.  It  mieht  be  made  available 
under  a  plea  that,  at  the  time  the  debt  was  due,  the  set-off  was  also  due. 
And  the  excuse  here  must  have  existed  when  the  debt  was  contracted  with 
*2171  ^^  plaintiff;  for,  had  the  defendant  then  known  that  *Mason  was 
-I  only  a  (actor,  the  defence  would  have  failed.  No  stress  can  be  laid 
on  the  circumstance  that  interest  may  be  calculated  up  to  the  time  of  action 
brought,  on  the  debt  which  is  set  off.  The  allowance  of  interest  rests  on 
peculiar  grounds:  it  is  made,  in  many  cases,  up  to  a  later  period  than  the 
commencement  of  the  action. 

(a)  See  BouUr  v.  JRdMbm  »  A.  &  &  841,  (40  X.  C.  L.  R.  M.) 
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Thirdly,  the  exception  as  to  authority,  m  Crogaie^s  case,  8  Rep.  66  b, 
applies  only  where  the  authority  is  jgiven  to  the  defendant 

Further,  the  plea  should  have  onered  to  allow  the  amount  to  Mason,  not 
to  the  plaintiff. 

MarHfiy  in  reply.  If  there  be  anj^  ri^t  of  set-oflThere,  it  is  one  which  the 
defendant  is  to  use  against  the  plaintiff;  and  therefore  the  allowance  must 
be  to  him.  Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  in  Michaelmas  vacation,  (November  29th,)  1841,  delivered 
the  iudgment  of  the  court.  After  stating  the  pleadings,  and  judgment  below ; 
his  lordship  proceeded  as  follows: 

A  writ  of  error  havm^  been  brought  by  the  defendant  below  on  this  judg- 
ment, two  principal  objections  have  been  urged  in  argument  before  us  * 
viz.,  first,  that  this  general  form  of  traverse  of  the  plea  is  wholly  inadmissi- 
ble to  an  action  of  debt  on  the  indebitatus  counts ;  and,  secondly,  that  it  is 
not  applicable  to  the  plea  of  the  defendant,  which  is  virtually  and  substan- 
tially a  plea  of  set-off. 

And,  as  we  are  all  of  opinion  that  the  judgment  of  the  court  below  cannot 
be  supported  upon  the  second  ^ground  of  objection,  we  hold  it  un-  ■-•oi  q 
necessary  to  intimate  any  opinion  upon  the  first.  ^ 

llie  question  is,  whether  the  well-known  rule  in  CrogaU^s  case  applies  to 
the  state  of  pleadings  on  this  record.  That  rule,  by  which  the  plaintiff  has 
been  permitted  to  use  this  general  form  of  replication,  instead  of  being  com- 
pelled to  take  issue  on  some  material  fact  stated  in  the  defendant's  plea,  has 
always  been  limited,  in  its  terms  and  in  its  application,  to  cases  of  actions 
brought  for  personal  injuries,  where  the  fects  stated  in  the  plea  amount 
merely  to  matter  of  excuse  or  justification  of  the  act  complained  of.  As 
where,  in  trespass  for  assault  and  battery,  there  is  a  plea  of  son  assauU 
demesTUtj  or  a  plea  of  mollUer  manus  imposuU  in  defence  of  possession ;  or, 
m  false  imprisonment,  where  there  is  a  plea  that  the  plaintiff  broke  the 
peace,  and  that  he  the  defendant,  being  a  constable,  and  present,  took  him 
m  order  to  carry  him  to  a  justice  of  the  peace ;  or,  in  an  action  on  the  case 
for  defamation,  where  the  plea  justifies  by  reason  of  the  truth  of  the  words 
spoken :  in  all  which,  and  similar  instances,  the  facts  stated  in  the  plea 
show  that,  at  the  time  the  act  complained  of  was  done,  it  was  done  under 
circumstances  which  make  it  excusable  or  justifiable  in  the  eye  of  the  law. 
And  it  is  to  such  pleas  only  that  the  rule  in  Crogate^s  case  applies. 

But  there  is  a  manifest  distinction  between  such  pleas  and  those  which 
rely  upon  matter  of  discharge  and  extinguishment  of  the  right  of  action ;  as 
to  which  latter  class  no  authority  has  been  cited  to  show  that  the  general 
form  of  traverse  is  allowable ;  and,  indeed,  it  is  excluded  by  the  very  terms 
of  the  rule  above  referred  *to.  Thus,  in  a  plea  of  payment,  or  accord  r«oig 
and  satisfaction,  or  release,  or  of  any  matter  which  extinguishes  the  *- 
right  to  sue,  both  the  rules  of  pleading  and  the  course  and  practice,  from  the 
eariiest  time,  require  the  plaintiff  to  make  a  traverse  of,  or  to  deny,  the  ma- 
terial fact  stated  in  the  plea,  which  constitutes  the  discharge  or  extinguish- 
ment of  the  right  of  action. 

In  the  present  case,  the  plea  is  in  substance  a  plea  of  set-off.  Such  a 
plea  operates  as  a  bar  to  the  plaintiff's  ri^ht  of  action,  not  by  excusing  or 
justifying  the  breach  of  promise  complained  of  in  the  declaration,  but, 
whilst  it  admits  such  breach  to  have  been  committed,  by  setting  up,  as  a 
matter  of  compensation,  the  cross  demand  of  the  defendant,  by  force  of  the 
i^tute  of  George  the  Second,  2  G.  2,  c.  22,  s.  13 ;  8  Q.  2,  c.  24,  ss.  4, 5. 
And  it  is  unnecessary  to  observe  that  an  ordinary  plea  of  set-off  cannot  be 
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met  by  the  general  traverse,  but  only  by  a  special  traverse  or  denial  of  the 
existence  of  the  cross  demand. 

And,  upon  another  and  distinct  ground,  the  replication  upon  this  record  is 
inapplicable  to  the  present  case.  For  in  those  instances  in  v^hich  the  plea 
goes  only  to  matter  of  excuse  or  justification,  and  where,  consequently,  the 
general  traverse  is  allowed,  there  is  engrafted  an  exception,  that,  where  the 
plea  justifies  under  any  authority  or  command  or  license  from  the  plaintiff, 
the  general  replication  is  not  good  without  a  special  traverse  of  such  com- 
mand, license,  or  authority.  And  the  exception  to  the  rule,  so  far  from 
being  arbitrary,  appears  to  be  founded  in  eood  sense.  For,  although  the 
plaintiff  may  be  well  allowed  by  his  general  replication  to  put  in  issue  and 
to  compel  the  defendant  to  prove  all  the  facts  which  constitute  his  defence, 
#2201  when  *they  lie  in  his,  the  defendant's,  exclusive  knowledge,  yet, 
-■  where  facts  are  pleaded  which  lie  equally  in  the  knowledge  of  the 
plaintiff  and  the  defendant,  such  as  an  authority  or  license  given  by  the 
plaintiff,  there  is  no  reason  for  compelling  the  defendant  to  prove  them, 
unless  the  plaintiff  thinks  proper  to  deny  them  by  a  special  traverse.  And 
the  same  reason  will  explam  a  similar  exception  from  the  general  rule,  where 
the  defendant  claims  in  his  plea  any  interest  in  or  out  of  land ;  for  such 
interest  must  have  been  granted  origmally  either  by  the  plaintiff  himself  or 
those  to  whom  he  is  privy  in  estate.  Now,  in  the  present  case,  the  plea 
alleges  that  Mason,  against  whom  the  right  of  set-off  is  claimed,  was  the 
&ctor  and  agent  of  the  plaintiff;  and  that  Mason,  with  the  consent  of  the 
plaintiff,  sold  and  delivered  the  goods  in  question  to  the  defendant  in  his 
own  name  and  as  his  own  goods.  But  the  agency  of  Mason  and  the  consent 
of  the  plaintiff,  that  he  shoidd  sell  the  goods  as  his  own  and  in  his  own 
name,  are  facts  that  lie  as  much  in  the  conusance  of  the  plaintiff  as  of  the 
defendant,  and  stand  upon  the  same  footing  as  the  authority  or  license  of  the 
plaintiff,  which  form  acknowledged  exceptions  from  the  general  rule.  As 
well,  therefore,  upon  this  latter  as  upon  the  former  more  general  ground,  we 
think  the  replication  inadmissible  in  this  case,  and  that  the  judgment  of  the 
court  below  must  be  reversed. 

A  point  very  similar  has  been  determined  by  the  Gourt  of  Exchequer,  in 
Clewarth  v.  Pickfordy  7  M.  &  W.  3l4.(a)  Judgment  reversed. 

(a)  See  Parktr  ▼.  mUy,  3  M«  A;  W.  330 ;  Baaan  v.  JmM,  6  M.  dt  W.  559. 


•221]  •The  QUEEN  v.  JOSEPH  HOLDSWORTH  and  FRANCIS 

MAUDE,  Esquires. 

Two  justices  made  an  order  nnder  stat  9  G.  4,  c.  iO,  as.  38, 41,  for  removing  a  lunatic 
pauper  mentioned  in  the  order  as  chargeable  to  the  township  of  D.,  and  thereby  direct* 
ed  the  overseers  of  D.  to  remove  her  to  the  county  lunatic  asylum:  the  charges  of 
removal,  maintenance,  &c.,  to  be  paid  by  the  county  treasurer,  as  the  pauper's  settle- 
ment was  unknown. 

Two  other  justices,  by  a  subsequent  order,  under  sect  4S,  reciting  the  first  order,  and  its 
execution,  adjudged,  aAer  inquiry  by  them,  that  the  pauper's  settlement  was  in  D.^ 
and  directed  the  overseers  of  D.  to  reimburse  the  county  treasurer,  and  to  pay  a  cei^ 
tain  rate  for  the  pauper's  future  maintenance,  dec. 

On  appeal  against  this  order,  it  appeared  that  the  first  order  was  applied  for  by  the  assisv 
ant  overseer  of  D.,  the  nature  of  whose  duties,  however,  was  not  proved ;  and  that  the 
overseers  of  D.  removed  the  pauper  in  obedience  to  the  first  order.  That  order  did 
not  mention  any  person  as  the  party  applying  for  it 

Htld,  that  the  overseers  of  D^  not  having  appealed  against  the  first  order,  were  precluded 
from  alleging,  as  a  ground  of  appeal  against  the  second,  that  the  former  order  was 
is;ade  without  legal  proof  of  cbargeability. 
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'  An  order  of  two  justices,  touching  the  maintenance  of  a  pauper  lunatic, 
was  quashed  by  the  sessions  on  appeal,  subject  to  the  opinion  of  this  couit 
on  the  following  case : 

This  was  an  appeal  against  die  following  order  of  Joseph  Holdsworth  and 
Francis  Maude,  £squires,  two  magistrates  of  the  West  Riding  of  Yorkshire, 
made  under  sect.  42  of  stat.  9  G.  4,  c.  40. 

"  West  Riding  of  Yorkshire,  to  wit :  Whereas,  on  16th  September,  a.  i>. 
1837,  Maiy  Frances  Heaton,  spinster,  a  poor  person  chargeable  to  the  town* 
ship  of  Doncaster,  in  the  West  Riding  of  the  county  of  York,  was  deemed 
to  be  insane:  And  whereas  the  overseers  of  the  said  township  of  Doncaster 
did  bring  the  said  M.  F.  H.  before  Edmund  Denison  and  William  Bat^e 
Wrightson,  Esquires,  two  of  her  majesty's  justices  of  the  peace  in  and  for 
the  said  West  Riding,  and  the  said  E.  Denison  and  W.  B.  Wrightson,  so 
being  such  justices  as  aforesaid,  did  thereupon  then  and  there  call  to  their 
assistance  fid  ward  Scholefield,  Esquire,  M.  D.,  and,  upon  due  examination 
of  the  said  M.  F.  H.,  the  said  E.  Denison  and  W.  B.  Wrightson,  so  being 
such  justices  as  aforesaid,*were  then  and  there  satisfied  that  the  said  r»o2o 
M.  F.  H.  was  insane,  but  the  place  of  legal  settlement  of  the  said  M.  ^ 
F.  H.  could  not  be  then  and  there  ascertained.  And  whereas  the  said  E. 
Denison  and  W.  B.  Wrightson,  so  being  such  justices  as  aforesaid,  by  an 
order  under  their  hands  and  seals  bearing  date  the  said  16th  September,  a.  d. 
1837,  directed  to  the  overseers  of  the  poor  of  the  said  township  of  Doncas- 
ter, did  direct,"  &c.  (The  order  was  then  recited,  directing  the  overseers 
to  convey  M.  F.  H.  to  the  Riding  Lunatic  Asylum,  and  the  treasurer  of  the 
Riding  to  pay  to  the  treasurer  of  the  asylum  such  weekly  sum  for  her  main- 
tenance, &c.,  as  should  be  fixed  upon  by  the  visiting  justices.  (See  p.  224, 
post.^  "And  whereas  Ae  said  M.  F.  H.  was,  under  and  by  virtue  of  the 
said  last-mentioned  order,  conveyed  by  the  overseers  of  the  poor  of  the  said 
township  of  Doncaster  to,  and  placed  in,  the  said  pauper  lunatic  asylum, 
established  at  the  township  of,"  &c.,  "on  the  said  16th  September,  1837, 
and  from  thenceforth  has  been  and  is  now  confined  therein  under  the  said 
last-mentioned  order,  and  a  certificate  from  the  said  Edward  Scholefield, 
bearing  date  the  said  16th  of  September,  1837,  that  he  had  personally  ex- 
amined the  said  M.  F.  H.,  and  that  she  appeared  to  be  of  insane  mind,  was 
duly  delivered  by  the  overseers  of  the  said  township  erf*  Doncaster  to  Charles 
Csesar  Corsellis,  supermtendent  of  tlie  said  pauper  lunatic  asylum,  at  the  lime 
the  said  M.  F.  H.  was  placed  therein.  And  whereas  we,  Joseph  Holdsworth 
and  Francis  Maude,  Esquires,  two  of  her  majesty's  justices  of  tlie  peace,  act* 
ing  in  and  for  the  said  West  Riding,  did,  upon  5th  December  mstant,  duly 
m(|uire  into  the  last  legal  settlement  of  the  said  M.  F.  H.,  and  satisfkctory 
evidence  was  obtained  as  to  such  settlement.  *And  whereas  the  r«223 
visiting  justices  of  the  said  pauper  lunatic  a<^lum  did,  on  8th  Janu-  L 
ary,  1838,  fix  upon  the  weekly  sum  of  6s.  for  the  mamtenance,  medicine, 
clothing,  and  care  of  the  said  M.  H.,  and  the  same  has  been  paid  by  the 
treasurer  of  the  said  West  Riding.  We  the  said  Joseph  Holdsworth  and 
Francis  Maude,  Esquires,  so  being  such  justices  aforesaid,  do  therefore,  upon 
due  proof  made  before  us  (a)  upon  oath,  and  upon  due  consideration  had  of 
die  premises,  adjudge  tiiat  the  mat  legal  s^ement  of  the  said  M.  F.  H.  is  in 
die  township,  parish,  or  place  of  Doncaster  aforesaid,  and  we  do  order  and 
direct  that  die  churchwardens  and  overseers  of  the  poor  of  the  township,'' 
&c,  ^^of  Doncaster  aforesaid,  shall  and  do,  upon  notice  of  this  our  ordet^ 
npay  unto  EUis  Hedgaon,  treasurer  of  the  said  West  Rkliog,  the  sum  of 

(a)  See  Rigma  v.  DmHtm,  1 S  iL  A  B.  78,  i4^  (40  B.  0.  L.  &  St.) 
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Idf.  4f.  for  the  maintenance,  medicine,  clothing,  and  care  of  the  said  M.  F. 
H.  in  the  said  pauper  lunatic  asylum,  from  the  said  16th  September,  1837, 
to  the  date  hereof,  at  and  after  the  said  rate  of  6s.  for  each  and  every  week. 
And  we  do  further  order  and  direct  that  the  churchwardens  and  overseers 
of  the  said  township,"  &c.,  ^^  of  Doncaster  aforesaid,  shall  and  do  pay  to  the 
said  C.  C.  C,  treasurer  of  the  said  pauper  lunatic  asylum,  from  the  date  of 
this  our  order,  the  weekly  sum  of  65.  for  the  future  maintenance,"  &c.,  ^'  of 
the  said  M.  F.  H.  during  her  continuance  in  the  said  pauper  lunatic  asylum, 
or  until  otherwise  ordered  according  to  law.  Given  under  our  hands  and 
seals  this  6th  day  of  December,  a.  n.  1838. 

"J.  HOLDSWORTH. 

«F  Maude." 

It  appeared  on  the  trial  of  die  appeal  that  a  previous  order,  dated  16th 
^2241   '^^P^'^^^9   1837,  had  been  made  by  *E.  Denison  and  W.  B. 
•i   Wrightson,  Esquires,  two  other  magistrates  of  the  West  Riding,  pur- 
suant to  sects.  38  and  41  of  the  said  act,  and  duly  served  upon  the  appel- 
lants ;  of  which  the  following  is  a  copy : 

**  West  Riding  of  Yorkshire.  To  the  overseers  of  the  poor  of  the  township 
of  Doncaster,  in  the  said  West  Riding.  Whereas  it  appears  to  us,  Edmund 
Denison  and  William  Battye  Wriefatson,  two  of  her  majesty's  justices  of  the 
peace  acting  in  and  for  the  said  West  Riding,  having  called  to  our  assistance 
Edward  Scholefield,  Esquire,  M.  D.,  a  physician  or  surgeon,  that  M.  F.  Hea- 
ton,  chargeable  to  the  township  of  Doncaster  in  the  said  Riding,  is  a  lunatic, 
insane,  or  a  dangerous  idiot ;  you  are  hereby  directed  to  cause  the  said  M. 
F.  H.  to  be  conveyed  to  the  Riding  lunatic  asylum  established  in  the  town- 
ship of  Stanley-cum-Wrenthorpe  m  the  parish  of  Wakefield  in  the  said 
Riding,  the  said  pauper  lunatic  asylum  bemg  a  house  duly  licensed  for  the 
reception  of  insane  persons :  and  you  are  hereby  ordered  to  pay  to  the  trea- 
surer of  the  said  asylum  such  weekly  sum  for  the  maintenance  and  care  of 
the  said  M.  F.  H.  as  shall  from  time  to  time  be  fixed  upon  by  the  ^nsiting 
justices  of  the  said  asylum.  Given  under  our  hands  and  seals  this  16th  day 
of  September,  1837. 

^^EoMuin)  Denison. 
"  W.  B.  Wrightson. 

<^  The  expensie  to  be  charged  to  the  Riding,  in  consequence  of  Miss  Bea- 
ton's settlement  being  unknown. 

"E.  Denison. 

«  W.  B.  Wrightson." 

In  pursuance  of  this  order,  M.  F.  Heaton  was  removed  by  the  appellants 
to  the  asylum  at  Wakefield,  and  against  such  order  there  was  no  appeal.  In 
the  notice  of  appeal  aeainst  the  present  onler,  the  appellants  stated,  as  one 
^22b^  ^^  ^^^^^  grounds,  that  M.  F.  Heaton  was  not,  on  16th  ^September, 
^  1837,  or  at  any  other  time,  chargeable  to  the  township  of  Doncaster ; 
and,  at  the  trial,  they  contended  that  the  respondents  were  bound  to  show  a 
cbargeability  to  Doncaster  on  or  before  16th  September,  1837.  The 
re.<mondents  answered  that,  in  an  appeal  against  the  order  of  6th  December, 
I808,  the  question  of  cbargeability  at  the  time  of  making  the  original  order 
did  not  arise,  and  that  the  order  of  16th  September,  1837,  not  having  been 
appealed  against,  was  conclusive  of  a  cbargeability  at  that  time.  The  ses- 
sions held  that  proof  of  cbargeability  on  or  before  16th  September,  1837, 
must  be  given  by  the  respondents,  though  there  had  been  no  appeal.  It 
ivBs  then  proved  that  M.  F.  Heaton  had,  shortly  before  16t&  September, 
4837,  been  committed  to  Doncaster  jail  (which  is  situate  in  the  township  of 
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Doncaster)  for  a  breach  of  the  peace,  and,  while  detained  there  for  want  of 
sureties,  was  found  to  be  insane,  and,  she  baring  no  visible  means  of  sup- 
port, the  assistant  overseers  of  Doncaster  applied  to  Messrs.  Denison  and 
Wrightson  for  an  order  to  commit  her  to  the  West  Riding  lunatic  asylum, 
under  stat.  9  G.  4,  c.  40,  s.  38,  which  was  made  accordingly,  and  is  the 
said  order  of  16th  September,  1837.  The  appellants  contended  that,  to 
establish  a  chargeability  with'm  the  statute,  there  must  have  been  an  actual 
giving  of  relief.  The  sessions  were  of  that  opinion,  and  discharged  the 
order,  subject  to  the  opinion  of  this  court  on  both  points,  viz. :  1.  Whether 
the  appellants  could  require  proof  of  an  actual  chargeability  on  or  before 
16th  September,  1837,  though  the  order  of  that  date  had  not  been  appealed 
against.  2.  Whether,  to  prove  such  chargeability,  an  actual  giving  of  relief 
must  have  been  shown. 

If  the  opinion  of  the  court  should  be  against  the  ^respondents  on    r«o9fi 
both  points,  the  order  of  sessions  was  to  be  confirmed :  if  in  favour   '- 
of  the  respondents  on  either,  the  order  of  the  sessions  to  be  quashed,  and  the 
order  appealed  against  to  be  confirmed. 

Dundas  and  W,  Walker y  in  support  of  the  order  of  sessions.  The  parish 
officers  of  Doncaster  were  entitled  to  dispute  the  chargeability,  though  they 
had  hot  appealed  against  the  first  order.  Stat.  9  G.  4,  c.  40,  s.  46,  gives 
•ui  appeal  to  "  any  person"  who  "  shall  feel  aggrieved  by  any  order"  of 
justices.  But  the  first  order  in  this  case  was  no  grievance  to  the  present 
appellants.  It  was  made  under  sect.  41,  which  enables  the  two  justices, 
where  the  settlement  of  the  lunatic  pauper  cannot  be  ascertained,  to  direct 
that  the  charges  of  his  removal,  maintenance,  &c.,  shall  be  paid  by  the 
county  treasurer.  The  order  of  September  16th  first  states  that  the  pauperis 
chargeable  to  Doncaster,  and  then  directs  that  she  be  conveyed  to  the  Riding 
lunatic  asylum ;  and  the  concluding  part  (if  the  postscript  may  be  taken  as 
incorporated  with  it)  does  not  impose  any  charge  on  Doncaster :  nor,  if  it 
did,  could  the  order  have  been  available  on  that  point  while  the  settlement 
was  unascertained.  There  was,  therefore,  no  ground  of  appeal.  But  when 
the  settlement  was  inquired  into,  and  declared,  by  the  second  order,  to  be 
in  Doncaster,  a  grievance  arose.  The  order,  so  far  as  it  was  retrospective, 
might  not  take  effect;  but  the  residue  would  be  valid,  and  burden  the 
appellants :  Bex  v.  St.  McholaSy  Leicester^  3  A.  &  E.  79,  (30  E.  C.  L. 
R.  36.)  That  being  so,  they  might  properly  object  that  the  first  order  (upon 
which  the  second  was  founded)  had  been  made  without  jurisdiction,  for  that 
the  lunatic  *was  not  chargeable  at  the  time.  [Patteson,  J.  The  r*r027 
persons  taking  this  objection  brought  the  lunatic  before  the  justices.  ^ 
Coleridge,  J.  What  right  had  they  to  bring  her  before  the  justices,  unless 
she  was  chargeable  ?  It  does  not  appear  that  it  was  dangerous  for  her  to  be 
abroad.]  (a)  She  was  in  prison  for  a  breach  of  the  peace.  But  the  over- 
seers of  Doncaster  were  not  concluded  by  having  brought  her  before  the 
justices  as  chargeable.  Being  in  a  difiSculty,  they  did  what  appeared  best 
at  the  time ;  and  it  did  not  concern  them  to  question  the  chaigeability  till  an 
attempt  was  made  to  fix  her  settlement  in  their  township.  [Colerii>gr,  J. 
They  might  dispute  the  settlement  then,  not  the  chargeability.]  They  mi^t 
question  that  also,  if  she  was  really  not  chargeable.  And  the  facts  stated 
here  do  not  amount  to  a  chargeability.(&)  [Patteson,  J.  It  would  appear, 
by  sects.  38  and  45,  that  the  justice  is  to  inquire  into  the  sanity,  but  to  take 

(a)  See  sect.  44. 

(o)  2  Nol.  P.  L.  195, 196, 4th  ed.,  and  Che  aathorities  there  cited,  were  referred  to;  but 
am  decision  was  given  on  this  point. 
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the  chargeabOity  for  granted,  on  the  responsibility  of  the  overseer.]  Supposing^ 
that  the  first  order,  here,  had  been  obtained  by  a  different  parish,  and  not. 
appealed  against ;  might  not  Doncaster  have  appealed  against  the  second 
order,  and  relied  upon  the  defect  of  proof  as  to  chargeability  ?  [Patteson,  J^ 
Doncaster  then  would  not  have  originated  the  first  order.]  The  lunatic  was 
brou^t  before  Messrs.  Denison  and  Wrightson,  by  the  assistant  overseer ; 
but  the  case  does  not  show  that  it  was  part  of  his  duty  so  to  bring  her. 
The  court  will  not  pronounce  that  it  was,  without  express  proof ;  Rex  v.  The 
«2281  J^^ices  of  the  JVbrih  Biding,  6  A.  &  £.  863,  (33  £.  C.  L.  R.  238.) 
^  *Stat.  9  G.  4,  c.  40,  s.  38,  authorizes  the  justice  to  act  where  it  is 
made  known  to  him  that  a  poor  person  chargeable  to  any  parish  is  deemed 
insane,  ^'  either  by  notice  from  the  overseer  of  such  parish  or  atherurise/^ 
The  justices  may  have  received  their  information  from  other  quarters  as  well 
as  from  the  assistant  overseer  of  Doncaster.  [Coleridge,  J.  The  ofiicers  of 
Doncaster  acted  on  the  order  when  made.  If  they  obeyed  unwillingly,  they 
surely  ought  to  have  appealed.]  It  would  have  been  answered  that  they 
had  not,  at  that  time,  reasonable  ground  for  considering  themselves  a^rieved 
on  the  principles  laid  down  in  Bex  v.  George,  6  A.  &  £.  305,  (33  £.  C.  L. 
R.  84,)  and  Bex  v.  Bishop  Wearmmth,  5  B.  &  Ad.  942,  (27  £.  G.  L.  R.  248.) 
(The  arguments  on  the  second  question  are  omitted.) 

Sir  6.  A.  Lewin  and  Baines,  contri,  were  not  heard. 

Lord  Denman,  G.  J.  There  is  no  doubt  in  this  case.  The  second  order 
must  be  taken  to  state  truly  that  the  first  was  made  on  complaint  of  the 
overseers  of  Doncaster.  If  it  can  be  suggested  that  some  other  parties  per- 
sonated the  overseers,  or  untruly  pretend^  to  act  with  their  authority,  the 
answer  has  been  already  given ;  namely,  that  the  township  might  have  ap- 
pealed against  the  first  order  on  that  ground.  That  order,  not  appealed  against, 
was  conclusive  upon  Doncaster  as  to  the  chargeability,  though  not  as  to  the 
settlement. 

Ltttledale,  Patteson,  and  Coleridge,  Js.,  concurred. 

Order  of  sessions  quashed. 


•229]    •DOE  on  the  demise  of  JOHN  L£AN  v.  THOMAS  TUCK£R 
LEAN,  CHRISTOPHER  LEAN,  and  WILUAM  LEAN. 

The  father  of  M.  devised  lands  to  her  in  fee,  sabject  to  an  annaity  charged  on  the  land, 
with  power  of  entry  and  distress. 

M.,  being  in  possession  under  the  will,  (before  stat.  7  W.  4,  &  1  Vict.  c.  86,)  devised  as 
follows  :— 

As  to  ray  worldly  goods  given  me  by  roy  father,  I  give  and  bequeath  to  my  son  C.  an 
tUate  ealUd  L^  in  the  pariah  of  B^  during  his  natural  life ;  and,  aAer  his  decease,  I'give 
and  bequeath  the  same  unto  his  son  T.,  free  of  legacies  and  mortgages. 

There  were  then  five  bequests  of  1«.  respectively  to  two  sons  (not  including  C.)  an]^ 
three  daughters  of  the  devisor,  and  a  bequest  of  furniture  and  wearing  apparel  to  two 
other  daughters ;  ^d  then  the  following  clause :  * 

Lastly,  all  the  rest,  residue,  and  remainder  of  my  goods,  chattels,  rights,  and  credits,  per- 
sonal and  testamentary  estates,  wheresoever  and  whatsoever,  I  hereby  give  and  be- 
qneath  to  my  son  C,  whom  I  make  sole  executor  of  this  my  will,  in  paying  my  juiit 
debts  and  legacies,  before  given  in  and  by  this  my  will. 

Bild,  on  a  special  case  not  stating  any  facts  as  to  the  real  or  personal  property  of  the 
devisor,  except  the  property  called  L.,  and  not  stating  the  existence  of  any  mortgage  on 
L.,  that  T.  took  only  a  life  estate  in  L. 

On  the  trial  of  this  ejectment  before  Coltman,  J.,  at  the  Gomwall  Sum- 
mer assizes,  1838,  a  verdiet  was  found  for  the  plaintifT,  subject  to  the 
opinion  of  the  court  on  a  special  case,  which,  in  substance,  was  as  followsr: 

Thomas  Toker,  the  fitther  of  Mary  Lean,'  the  testatrix  hereinafter  named^ 
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tgr  his  will,  bearing  date  Sth  Jane,  1784,  gave  afid  beqneatbed  to  bil 
mugfater,  Elizabeth  Button,  one  annuity  or  yearly  sum  of  3/.  of  lawful  moneV 
6f  'Great  Britain,  to  be  issuing  and  payable  dunng  the  life  of  the  said  Eliza* 
lieth,  out  of  ^'  my  freehold  estate  called  Lease,  in  the  said  parish  of  Blisland, 
Alee  and  clear  of  all  rates,  taxes,  and  deductions  whatsoever,"  with  a  clause 
df  entry  and  distress.  There  was  also  the  following  devise :  "  All  the  rest, 
residue,  and  remainder  of  my  lands,  tenements,  and  hereditaments,  bodi 
fieehold  and  leasehold,  and  all  other  my  estate,  goods,  chattels,  and  credits, 
tbth  real  and  personal,  of  what  nature,  kind,  or  quality  soever,  subject  to 
ktid  chargeable  with  the  payment  and  discharge  of  the  ^aforesaid  r*oQA 
^uniary  legacies,  and  my  just  debts  atid  funeral  expenses,  I  give  ■- 
Knd  devise  and  bequeath  unto  my  daughter  Maiy,  now  the  wife  of  the  said 
Christopher  Lean,  of  the  parish  of  Blisland  aforesaid,  her  heirs,  executors, 
dtid  administrators  respectively ;  and  I  do  hereby  nominate  and  appoint  mv 
iiftid  daughter  Mary  Lean  sole  executrix  of  this  my  last  will  and  testament.'* 

Thomas  Toker  occupied  the  said  farm  called  liease  until  his  death,  which 
liappened  in  or  about  the  year  1798 ;  whereupon  the  said  Christopher  Lean 
tfnd  Mary  his  wife,  the  latter  being  the  daughter  of  Thomas  Toker,  took 
possession  of  it,  and  occupied  it  till  the  death  of  the  said  Christopher,  whom 
the  said  Mary  survived ;  and  the  said  Mary  afterwards  continued  seised  of 
tfie  said  farm,  and  remained  in  the  occupation  thereof,  till  the  time  of  hei 
death,  which  happened  in  the  year  1819.  (sic.) 

Mary  Lean's  estate  or  interest  in  .the  said  farm  called  Lease  was  devised 
hy  virtue  of  the  said  will  of  her  father,  Thomas  Toker,  and  in  no  other 
manner. 

Mary  Lean,  being  so  seised  of  the  said  farm  as  aforesaid,  duly  made,  &c., 
her  will,  executed,  &c.,  so  as  to  pass  freehold  estates.  The  will  was  set 
cmt  in  the  case.     The  material  parts  were  as  follows : 

^'  As  to  my  worldly  goods  with  which  God  hath  blessed  me,  which  were 

given  me  by  my  father,  and  were  again  given  and  bequeathed  to  me  by  my 
usband  Christopher  Lean's  last  will,  which  (sic)  I  give  and  bequeath  in 
the  following. manner.  *  First,  I  give  and  bequeath  unto  my  son  Christopher 
Lean  an  estate  called  Lease,  in  the  parish  of  Blisland,  cfuring  his  natural 
life ;  and,  after  his  decease,  I  give  and  bequeath  the  same  unto  his  9oa 
Thomas  Lean,  free  of  legacies  and  ^mortgages.  Also  I  give  and  fM-t 
bequeath  unto  my  son  John  Lean  the  sum  of  1<.  to  be  paid  him  in  ^ 
one  month  after  my  decease,  by  my  executors  hereinafter  named.     Also  I 

E'  *ve  and  bequeath  unto  my  son  Thomas  Lean  the  sum  of  Is.,  to  be  paid 
m  in  one  month  after  my  decease  by  my  executors  hereinafter  named.'' 

Then  followed  similar  bequests  of  Is.  to  each  of  the  devisor's  daughters, 
Jinn  Billing,  Gunnah  Bumard,  and  Elizabeth  Lean.  '^  Also  I  give  and 
bequeath  unto  my  two  daughters  Joyce  Lander  and  Catherine  Roach  all  my 
household  furniture  and  wearing  apparel,  to  share  and.  share  alike,  wi^ 
jMlfficient  liberty  in  the  house  which  I  now  occupy  for  the  selling  or  remov- 
ing of  the  same.  Lastly,  all  the  rest,  residue,  and  remainder  of  my  goods, 
(battels,  rights,  and  credits,  personal  and  testamentary'  estates,  wheresoever 
and  whatsoever,  I  hereby  give  and  bequeath  the  same  unto  my  son  Chris- 
ti>pher  Lean,  whom  I  do  make,  constitute,  and  appoint  my  whole  and  sole 
.executor  of  this  my  last  will  and  testament,  in  paying  my  just  debts  and 
'legacies  before  given  in  and  by  this  my  will."    Dated  13th  August,  1819.  5 

Upon  the  death  of  Mary  Lean,  which  happened  on  or  about  I8th  Septeo^ 
'Mr,  1823,  (sify)  Christopher  Lean,  who  was  the  eldest  son  and  heir  at  law, 
i«r  devisee  und^  her  said  will,  took  possesnion  of  the  said  fiuib  csaDed  Lessp^ 


esi] 


1  Adolphus  &  Ellis,  N.  S.  517 


and  occupied  the  same  till  the  time  of  his  death,  which  happened  in  Octobqci 
1826*  Immediately  upon  his  death  Thomas  Lean,  who  was  the  second  sof 
of  the  said  last-mentioned  Christopher  Lean,  as  devisee  under  the  said  wi] 
of  the  said  Mary  Lean,  took  possession  of  the  said  farm  called  Lease, 
«232i  occupied  the  same  *till  the  time  of  his  death,  which  happened  m 
•■   June,  1836. 

John  Lean,  the  lessor  of  the  plaintiff,  is  the  eldest  son  and  heir  at  law  o^ 
the  said  last-mentioned  Christopher  Lean,  and  also  the  heir  at  law  of  sai4 
Mary,  the  testatrix  above  mentioned.  The  defendants  are  ihb  children  of 
the  said  Thomas  Lean,  deceased. 

The  question  for  the  opinion  of  the  court  was,  whether  under  the  will  cf 
Mary  Lean  the  said  Thomas  Lean  took  a  fee  simple  or  only  a  life-estate,  ia 
the  said  farm  called  Lease.  If  the  court  should  be  of  opinion  that  he  becam^ 
seised  in  fee  simple,  a  verdict  was  to  be  entered  for  the  defendants.  If  the 
court  should  be  of  opinion  that  he  took  a  life-estate  only,  the  verdict  to  be 
entered  for  the  plaintiiT. 

The  case  was  argued  in  last  Michaelmas  term.(a) 

Erkj  for  the  plaintiff.  The  words,  ^'  an  estate  called  Lease,  in  the  parish 
of  Blisland,"  cannot  be  understood  to  describe  the  extent  of  interest  or  title ; 
they  are  merely  words  of  local  description.  In  Doe  dem.  JVbrris  v.  Tucker^ 
3  B.  &  Ad.  473,  (23  E.  C.  L.  R.  123,)  a  devise  of  "  my  freehold  esMi 
called  Pouncetts"  to  devisor's  wife  for  life,  followed  by  a  devise  of  "  all  the 
above-bequeathed  lands,"  afler  the  death  of  the  wife,  to  other  parties,  wilh- 
out  limiting  the  interest  of  such  parties  further,  was  held  to  give  to  the  latter 
a  remainder  for  life  only.  There  Lord  Tgntekden  said,  "  the  term  '  estate* 
may  operate  only  as  a  description  of  the  particular  lands,  or  may  mean,  also, 
the  quantity  of  testator's  interest  in  them.  Here,  it  appears  to  me  that  the 
•2'm  ^^^^^  ^^y  fr^^l^oW  estate  called  Pouncetts,'  are  *merely  descrip  ive 
J  of  the  land,  and  not  of  the  quantum  of  interest."  In  Pdtiw%rX  v< 
PrescoUj  7  Ves.  541,  the  devise,  not  defining  the  interest  of  the  devisee;, 
was  of  "  my  copyhold  estate  at  Putney,  consisting  of  three  tenements,"  &c.,^ 
and  it  was  held  to  pass  a  life-estate  only ;  Sir  W.  Grant,  M.  R.,  sayings 
*'  at  an  early  period  it  was  doubted,  whether  the  word'  *  estate'  merely  wa^ 
to  be  applied  to  the  land  only,  or  to  the  interest  in  it.  It  has  been  long  set- 
tled, that  it  is  of  itself  sufficient  to  carry  the  fee.  But  when  words  of  locali  y, 
as  '  in'  or  ^  at'  a  particular  place  are  added,  the  question  is,  whether  they  do 
not  narrow  and  restrain  the  import  of  that  word."  A  like  decision  was 
given  by  Sir  J.  Lgach,  M.  R.,  in  Esdaih  v.  Gall,  1  Russ;  &  M.  543,  (ia 
1839,)  where  the  words  were,  "  as  to  the  rest  of  my  estate,  the  two  hn-ises 
in,"  &c.  [Lord  Dcnman,  C.  J.  The  Court  of  Common  Pleas  tonk  aa 
opposite  view  of  that  devise  in  Gall  v.  EsdaUsy  8  Bing.  323,  (21  £.  C.  L. 
R.  305,)  (in  1832.)]  The  decision  of  the  master  of  the  rolls  wa-?  not 
brought  before  the  Court  of  Common  Pleas.  The  words  "  all  my  lanvls  and 
estate  in  Upper  Catesby"  were  held,  in  Barry  v.  E  'gtoorth^  1  Eq.  Ca.  Abr. 
X78,  pi.  18,  to  carry  a  fee,  because  it  was  necessary  to  sansfy  the  word 
"  estate"  by  giving  it  some  meaning  not  conveyed  by  the  word  "  lan.U." 
But  \Ti  WUIdnson  y.Msrryhni^  Cro.  Car.  447,  449,  (cited  1  E],  Ca.  Abr. 
178,  pi.  19,)  where  the  devisor  left  "all  the  rest  of  his  goods,  cha* cIs, 
.eases,  estaUSy  mortgagres,  debts,  ready  money,  plate,  and  other  gooJs, 
whereof  he  was  possessed,"  to  his  wife,  it  was  held  that  no  fee  pa^ed.  In 
Frogmorton  dem.  Wright  v.  Wright^  3  Wils.  414,  a  devise  contained  tho 
(a)  Notrember  10th.  Before  Lord  Denman,  C.  J.,  Littlrdale,  Williams,  and  Colerid;^e,  J^ 
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^wonls, ''  as  ^touching  the  dispontion  of  all  my  tem|>oral  estate  as  it  r%o3« 
hath  pleased  Almighty  G6d  to  bestow  upon  me,  I  give  and  dispose  '- 
thereof  as  foUoweth ;"  and,  afterwards,  "I  ^ve  unto  William  Wright,  mj 
nephew,  two  houses  at,"  &c. :  this  was  held  to  pass  no  fee.  In  Chester  r. 
Painter  J  2  P.  \Y.  335,  a  man  devised  '^  one-third  part  t)f  all  his  estate  -what- 
soever" to  his  wife ;  and  it  was  held  that  she  took  only  a  life-estate.  In 
WkUelock  V.  Heddouy  1  B.  &  P.  243,  the  judges  were  all  of  opinion  that  the 
woal  ^*  estates"  must  be  interpreted  by  the  context ;  and  in  that  case  it  was 
held  to  carry  an  estate  tail.  In  Fletcher  v.  Smiton^  2  T.  R.  656,  the  same 
rule  was  applied;  and  there,  nothing  appearing  to  qualify  the  word 
^^  estates,"  it  was  decided  that  a  fee  passed.  The  principle  was  discussed 
in  Doe  dem.  Winder  v.  LaweSj  7  A.  &  £.  195,  (34  E.  C.  L.  R.  81,)  where 
the  words  were,  "  all  my  copyhold  in  the  hamlet  of  Ham."  The  court  there 
held  that  the  words  were  descriptive  only  of  tenure  and  local  situation,  and 
did  not  include  the  quantity  of  mterest  in  the  testator.  And  the  judgment 
refers  to  Righty  lessee  of  MUchelty  v.  Sidebotham^  2  Doug.  759 ;  Doe  dem. 
Wright  V.  Childy  1  N.  R.  335 ;  Doe  dem.  Child  v.  Wrighty  8  T.  R.  64,(a)  and 
Doe  dem.  Mrris  v.  Tucker^  3  B.  &  Ad.  473,  (23  E.  C.  L.  R.  123.)  No 
one  here  could  doubt  that  the  words  apply  merely  to  local  description.  In 
some  cases  the  introductory  words  have  been  held  to  enlarge  the  meaning 
of  the  words  in  the  body  of  the  will :  but  it  would  be  a  very  strained  con- 
struction to  give  such  an  affect  to  the  words  "  As  to  my  worldly  goods." 
The  devisor  could  not  take  the  lands  in  question  by  her  husband's  will, 
which   she  mentions  in   *conjunction  with   the  worcls  "worldly   r^oox 

foods."  There  is  a  residuary  clause  added,  which  would  prevent  ■■ 
er  dying  intestate  as  to  any  property  or  interest  not  covered  by  the  specific 
devises ;  and  it  is  as  reasonable  to  limit  the  specific  devise  by  the  residuary 
clause  as  to  enlarge  it  by  the  introductory  clause.  A  large  class  of  cases, 
from  Andrew  v.  Smdhousey  5  T.  R.  292,  downwards,  may  be  pointed  out  in 
which  it  has  been  sought  to  infer  an  intention  to  give  a  fee  from  the  land 
being  charged  with  certain  liabilities.  The  words  "  free  of  legacies  and 
mortgages,"  may,  perhaps,  be  relied  upon  on  the  other  side.  [Coleridge,  J. 
How  could  the  devisor  free  the  land  of  legacies  and  mortgages  .H  Her 
meaning  probably  was  only  that  her  personalty,  which  the  rest  of  the  will 
shows  to  exist,  should  be  applied  to  satisj^r  legacies  and  mortgage  debts ; 
though  that,  indeed,  was  a  superfluous  direction.  [Coleridge,  J.  The 
case  itself  does  not  state,  as  a  fact,  that  there  was  personalty.  Lord  Den- 
man,  C.  J.,  referred  to  the  language  of  Alderson,  J.,  in  Uall  v.  Esdaile^ 
8  Bing.  329,(21  E.  C.  L.  R.  307.)]  Patteson,  J.,  appears  to  have 
doubted,  in  Doe  dem.  Gurillim  v.  Gmllimy  5  B.  &  Ad.  122, 130,  (27  E.  C. 
L.  R.  59,)  whether  the  decision  of  the  master  of  the  rolls  in  Esdaile  v.  Gallj 
1  Russ.  &  M.  540,  or  that  of  the  Common  Pleas  in  Gall  v.  Esdailej  8  Bing. 
323,  (21  E.  C.  L.  R.  305,)  was  the  correct  one. 

BompaSy  Serjt.,  contr^.  The  principle  on  which  the  legislature  hdS 
recently  acted,  stat.  7  W.  4,  &  1  Vict.  c.  26,  s.  28,  that  a  devise  of  land 
without  words  of  restriction  shall  be  construed  in  the  most  enlarged  sense, 
unless  tliere  be  manifest  grounds  for  inferring  an  intention  to  restrain  it,  had 
been  to  a  *great  extent  adopted  in  the  cases  before  that  statute.  It  is  r»o36 
pot  disputed,  on  the  other  side,  that  the  word  "  estate"  is  at  least  ■■ 
capable  of  carrying  a  fee.  [Lord  Denman,  C.  J.  Here  the  "  estate"  is  first 
given  for  life,  and  then  the  devisor  p;ives  "  the  same"  to  the  remainderman 
ail<;r  the  death  of  the  devisee  for  life.]     That  shows  that  the  devisor  used 

(a)  See  Roe  dem.  CkUd  v  Wright,  7  East,  859. 
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fhe  word  '^  estate"  in  the  largest  sense.  .Andrew  y.  Souihouse  is  a  strong 
authority  to  show  that  the  courts  will  infer  an  intention  to  give  a  fee 
wherever  the  other  parts  of  the  will  afford  fair  means  of  drawing  the  infer- 
ence. So,  in  TSfffhell  v.  Page^  2  Atk.  37,  the  words  "  my  estate  in  Kirby 
Hall"  were  held  to  pass  a  fee,  though  the  word  ^^  estate"  there  was  coupled 
with  local  description.  And  in  Holdfast  dem.  Cowper  v.  Marten^  1  T.  R. 
411,  the  words  "I  give  and  bequeath"  to  M.  "my  estate  at  Braywick," 
were  held  to  carry  a  fee.  There  Buller,  J.,  said,  "  The  word  estate  is  the 
most  general  word  that  can  be  used.  For  so  far  from  its  being  necessary  to 
add  words  of  inheritance  in  order  to  make  it  pass  a  fee,  words  of  restraint 
must  be  added  in  order  to  carry  a  less  estate ;  for  it  is  genus generalissimum.^^ 
In  Roe  deni.  Child  v.  Wright^  7  East,  259,  the  words  were,  "  all  my  estate, 
lands,  &c.,  known  and  called  by  the  name  of  the  Coal  Yard,  in  the  parish 
of  Saint  Giles,  London :"  and  they  were  held  to  pass  the  whole  fee.  Lord 
Ellenborough  there  relied  on  holdfast  dem,  Cowper  v.  Marteriy  and  the 
language  of  Buller,  J.,  before  cited.  A  fee  was  held  to  pass  by  the  words 
**  my  estate  of  Ashton ;"  C/dchester  v.  Oxendouy  4  Taunt.  176 ;  by  the  words 
*2371   "  'i^eehold  estate  in  the  parish  of  Buckingham ;"  *  Uthwatt  v.  Bryant j 

•■  6  Taunt.  317 ;  by  the  words  "  my  freehold  estate,  consisting  of  thirty 
*acres,"  &c.,  ^^and  all  erections  on  the  said  farm,  situated  at  Sudbury  Har« 
row ;"  Harding  v.  Gardner,  1  Br.  &  B.  72,  (5  E.  C.  L.  R.  19 ;)  and  by  the 
words  '^  all  which  estates,  being  copyhold,  and  held  of  the  manor  of  Ken- 
nington,"  though  immediately  preceded  by  a  minute  description  of  the  situ- 
ation, abuttals,  dimensions,  and  occupiers ;  Randall  v.  TucHn,  6  Taunt.  410. 
In  the  last  case.  Heath,  J.,  said,  ''The  principle  is,  that  where  the  word 
estates  is  an  operative  word,  it  passes  a  fee ;  and  to  try  whether  it  be  opera- 
tive or  not,  the  test  is,  to  strike  it  out  of  the  will,  which  test  being  applied 
here,  the  devise  becomes  nonsense."  The  same  test,  if  applied  in  the  pre- 
sent case,  is  conclusive  for  the  defendants.  In  Denn  dim,  Richardson  v. 
Hoody  7  Taunt.  35,  (2  E.  C.  L.  R.  17,)  a  man  devised  "  all  his  real  and 
personal  estates  whatsoever,  that  is  to  say,  his  land,  houses,  and  all  other 
buildings,  situated  at"  S., ''  upon  his  estate,"  &c. :  and  this  was  held  to  give 
a  fee.  The  decision  of  the  master  of  the  rolls  in  EsdaUe  v.  Gaily  may  per- 
haps be  accounted  for  by  the  circumstance  that,  as  the  bill  was  for  a  specific 
performance,  any  uncertainty  as  to  the  interest  would  justify  him  in  refusing 
the  decree.  And  there  the  word  ''  estate"  might  have  been  omitted,  and 
the  devise  applied  merely  to  the  two  houses,  the  situations  of  which  were 
severally  described.  Doe  dem.  Knott  v.  Lawton,  4  New  Ca.  455,  (33  E.  C. 
L.  R.  411,)  is  an  authority  for  the  defendants.  In  Doe  dem.  JVorrisr. 
Tucker y  the  part  of  ine  devise  immediately  in  question  did  not  contain  the 
•2381   ^^"^  "  estate."    In  Doe  dem.  Winder  v.  LaweSj  the  word  "  estate" 

•■  *did  not  occur  in  the  devise.  If  the  devise  here  means  that  the  de* 
risee  is  to  free  the  estate  of  legacies  and  mortgages,  that  becomes  a  charge, 
and  the  devisee  takes  a  fee  according  to  the  admitted  rule :  if  the  heir  at 
law  is  to  free  the  estate,  the  proof  of  intention  to  give  an  unfettered  interest 
in  this  property  to  the  devisee  is  still  more  clear. 

Erkj  in  reply.  The  words  are,  not  "  my  estate,"  but  "  an  estate,"  which 
cannot  have  been  used  to  describe  the  devisor's  interest.  In  Jinirew  v. 
Souifumsey  there  were  words  which  the  court  considered  to  show  an  inten- 
tion to  dispose  of  the  whole  interest,  besides  charges  which  required  a  fee. 
In  all  the  cases  cited  on  the  other  side,  where  the  word  ^'  estate,"  accompa- 
nied by  local  description,  was  held  to  pass  a  fee,  there  were  other  words 
fihovring  a  clear  intention  to  pass  an  unrestricted  interest. 

Citr.  adv.  vuU. 
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Lord  Denman,  C.  J.,  in  this  teim^  (Januaiy  12tfa,)  deliyered  the  judg- 
ment of  the  court. 

This  was  an  action  of  ejectment,  to  try  the  eflect  of  a  clause  in  the  will  of 
Mary  Lean ;  the  lessor  of  the  platntiff  being  the  heir  at  law  of  the  said  Maiy 
Lean,  and  the  defendants  claiming  under  Thomas  Lean  in  the  said  clause 
mentioned.  And  the  quesdon  is,  whether  the  said  Thomas  Lean  took  an 
estate  in  fee,  or  for  life  only,  in  the  property.  If  the  latter,  the  lessor  of  the 
plaintiff  is  endtled  to  recover ;  if  the  former,  the  defendants  are  entitled  to 
the  judgment  of  the  court. 

The  will  first  recites  that  all  her  worldly  goods  '(without  further  r«MQ 
allusion  to,  or  specification  of,  the  property  in  dispute^  had  been   ^ 

fiyen  to  the  testatrix  by  her  father,  and  again  be^ueathea  to  her  by  her  hu»- 
and's  last  will ;  and  then  contains  the  foUowmg  clause,  upon  which  the 
question  mainly  depends :  ^^  I  give  and  bequeath  imto  my  son  Christopher 
Lean  an  estate  called  Lease,  in  the  parish  of  Blisland,  during  his  natural 
life;  and,  after  his  decease,  I  give  and  bequeath  the  same  unto  his  son  Tho- 
mas Lean,  free  of  legacies  ana  mortgages." 

That  the  word  "  estate"  is  in  itself  sufficient  to  pass  the  fee  simple  in  a 
will,  is  now  placed  beyond  a  doubt  by  a  great  variety  of  decisions,  beginning 
as  early  as  the  case  of  The  Countess  ofBridgewaier  v.  Tlie  Duke  of  BolUm^ 

6  Mod.  106,  and  succeeded  by  many  others  quoted  in  the  argument.  It  does 
not  seem,  however,  to  be  necessary  to  enumerate  them,  when  it  is  recollected 
that  the  Court  of  Common  Pleas  mought  the  case  too  clear  for  argument, 
the  words  of  the  devise  being  ^^  by  estate  of  Ashton :"  Chichester  v.  Oxendonj 
4  Taunt.  176.  And  the  principle  is,  that  the  word  ^'  estate"  does  not  merely 
describe  the  local  situation  of  Uie  lands  devised,  but  also  the  interest  of  the 
testator  therein.  And  a  stronger  case  in  support  of  the  argument  for  the 
defendants  cannot,  perhaps,  be  mund  than  that  of  Doe  dem.  Child  v.  Wright^ 

7  East,  259,  wherein  the  devise  was  *'  of  all  my  estate,  lands,  &c.,  known 
and  called  by  the  name  of  the  Coal  Yard,  in  the  parish  of  St.  Giles,  Lon- 
don:" and  it  was  held  that  the  subsequent  description  of  the  property  par- 
ticularizing it  did  not  prevent  the  word  ^*  estate"  from  having  the  effect 
attributed  to  it  in  the  cases  above  alluded  to,  which  show  that  it  is  sufficient 
to  carry  the  *fee,  unless  there  be  something  in  the  context,  or  other  r»o4Q 
parts  of  the  will,  to  qualify  its  import.     The  Question,  therefore,  here   ^ 

IS,  whether  the  word  is  to  be  understood  ds  describing  the  quantity  of  inte- 
rest of  the  testatrix  in  the  property,  or  its  local  situation  only,  or,  at  all  events, 
whether  the  meaning  is  not  left  in  too  great  uncertainty  to  defeat  the  claim 
of  the  heir  at  law,  which  cannot  be  done  without  express  words,  gr  neces- 
sary implication.  In  a  very  recent  case,  where  a  devise  of  ^^  all  my  copy* 
hold  in  the  hamlet  of  Ham"  was  under  the  consideration  of  this  court,  tne 
language  employed  in  giving  judgment  is,  '*  The  property  appears  to  us  to 
be  described  only  by  its  tenure  and  local  situation,  and  that  these  words  of 
description  do  not  include  the  quantity  of  interest  in  the  testator ;"  Doe  dem^ 
Winder  v.  Lowes, 

Little  can  be  collected  from  the  rest  of  the  will  to  show  the  intention  of 
the  testatrix,  except  that  nothing  unfavourable  is  discovered  towards  her 
eldest  son  Christopher,  (whose  eldest  son  and  heir  at  law  the  lessor  of  the 
plaintiff  is,)  or  to  abridge  his  power  of  disposition  over  the  property ;  the 
residuary  clause  bein^  to  this  effect,  *^  all  the  rest,  residue,  and  remainder  of 
my  goods,  chattels,  nghts,  and  credits,  personal  and  testamentary  estates, 
wheresoever  and  whatsoever,  I  hereby  give  and  bequeath  the  same  unto  mj 
son  Christopher  Lean,  whom  I  do  make,  constitute,  and  appoint  my  whole 
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nd  sole  executor  of  this  my  last  will  and  testament,  in  paying  my  just  debts 
and  legacies,  before  given  m  and  by  this  my  will."  Whereas  the  testatrix 
^2411  ^^  ^^'^  minute  and  express  in  cutting  off  four  of  her  ^children  widi 
-'  a  legacy  of  It.  each ;  and,  as  to  two  others,  there  is  a  bequest  of 
household  furniture  only.  Christopher's  power  of  disposition  over  the  pro* 
perty  would,  however,  be  effectually  abridged  by  so  construing  the  will  as 
to  give  to  his  second  son  Thomas  Lean  an  absolute  estate  in  fee  simple. 

Nothing,  therefore,  further  appearing  elsewhere  in  the  will  (beyond  what 
lias  been  noticed)  to  assist  in  the  interpretation  of  the  clause  itself,  we  come 
now  to  inquire  what  is  its  fair  meaning,  the  words  being,  *^  I  give  and  be* 
(]ueath  unto  my  son  Christopher  Lean,  an"  f  not  my)  ^^  estate  called  Lease, 
in  the  parish  of  Blisland,  during  his  natural  life."  And  it  seems  to  us  that 
the  clause  is  to  be  understood  as  if  the  expression  had  been  ^^  a  farm  called 
Lease  in  the  parish  of  Blisland." 

Then  come  the  words  on  which  so  much  reliance  was  placed  on  behalf 
of  the  defendants.  ^^And,  after  his  decease,  I  give  and  bequeath  the  same 
unto  his  son,  Thomas  Lean,  free  of  legacies  and  mortgages."  And  the 
argument  was,  that  ^^  the  same"  must  necessarily  mean  "  the  same  estate," 
ana  that  the  latter  clause  should  be  read  as  if  it  had  stood  simply  thus; 
*^  and,  after  his  decease,  I  give  my  estate  called  the  Lease  to  his  son  Thomas 
Lean  ;"  which,  it  was  said,  was  clearly  sufficient  to  carry  the  fee  accord'mg 
to  the  authorities  before  referred  to.  It  is  obvious,  however,  that  this  is,  in 
eflect,  an  assumption  of  the  whole  quesdon.  For  it  assumes  that  the  word 
'^  estate"  when  used  before,  was  meant  to  designate  the  interest  of  the  testa* 
trix  in  the  thing  devised,  and  not  merely  to  describe  the  thing  intended  so  to  be 
devised.  We  are  of  opinion,  however,  that  the  latter  is,  in  this  case,  the 
*2421  ^^^  construction,  or  at  least  that  the  intention  of  the  testatrix  is  too 
^  ^uncertain,  and  the  use  of  the  word  "  estate"  too  ambiguous,  to 
authorize  us  in  holding,  under  the  circumstances,  that  it  passed  the  fee  to 
•Thomas  Lean  against  the  claim  of  the  heir  at  law. 

Some  observations  were  made  upon  the  wonls,  in  the  clause  in  questiony 
^^  free  of  legacies  and  mortgages,"  which,  taken  in  their  natural  and  plain 
flense,  seem  clearly  to  import  a  benefit  and  advantage  to  Thomas  Lean,  and 
to  be  directly  opposed  to  a  charge  or  encumbrance  which  might,  perhaps, 
have  been  expected,  if  it  had  been  the  intention  of  the  testatrix  to  give  to 
him  an  estate  in  fee  simple :  whereas,  in  the  residuary  clause  in  favour  of 
Christopher,  in  which,  as  has  been  seen,  there  is  a  devise  of  the  property  of 
the  testatrix,  including  *^  personal  and  testamentary  estates,"  such  charge 
and  encumbrance  are  found. 

It  was  argued,  indeed,  that  as  the  testatrix  could  not  devise  an  estate, 
even  for  life,  free  from  such  mortgages  as  might  be  upon  it,  the  word  '^  free^' 
must  be  understood  as  meaning,  ^^  he,  the  devisee,  making  it  free  from'' 
(f .  e.  discharging)  ^*  the  mo([tgages."  But  it  did  not  appear  that  the  estate 
was  mortgaged :  and  this  is  too  drained  an  interpretation  to  warrant  us  in 
actinii:  on  it  to  the  disherison  of  the  heir  at  law. 

Upon  the  whole,  we  are  of  opinion  that  the  lessor  of  the  plaintiff  is  en* 
titled  to  the  judgment  of  tiie  court.  Judgment  for  plaintiff. 


♦243]  •NEALE  v.  POSTLETHWAITE. 

By  rale  of  court,  the  costs  of  an  attorney  a^irainst  his  client  were  referred  to  taxation  by 
the  master,  on  the  usual  undertaking  to  pay  what  should  be  found  due.  The  roaster 
havinft  made  his  aUocator,  and  the  money  noi  having  beea  paid,  the  court  madii  an 
YOL.  ZLi.  66  2x2 
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order  that  the  cUeDt  sboald  pay  the  money,  bat  that  the  attorney  should  abandon  hii 
right  to  move  for  an  attachment ;  the  purpose  of  applying  for  sach  order  being  that  the 
attorney  might  become  a  judgment  creditor  under  stat.  1  &  2  Vict  c  110,  s.  18. 

Cresswell  in  last  term  obtained  a  rule  nisi  for  an  order  to  pay  moneys  as 
after  mentioned.  Sir  F,  Pollock  now  showed  cause ;  and  Cresswell  was  heard 
in  support  of  the  rule,  citing  J(mes  v.  Williams ^  11  A.  &  E.  175.(a)  The 
nature  of  the  case,  and  the  arguments,  will  sufficiently  appear  by  Ibe  judg- 
ment. Cur,  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term,  Januaiy  28th,  delivered  the  judgment 
of  the  court. 

In  this  case  the  bill  of  Shaw,  the  attorney  of  the  plaintiff,  has  been  taxed 
mider  an  order  made  upon  the  usual  undertaking ;  and  an  allocatur  has  been 
made  by  the  master  for  1238/.  2$.  3t/.  The  money  not  having  been  paid, 
this  application  is  made  for  a  rule  of  court  ordering  the  payment  to  be  made, 
with  a  view  to  turn  the  debt  into  a  judgment  debt  under  stat.  1  &  2  Vict, 
c.  110,  s.  18.  And  this  is  resisted  on  the  ground  that  such  a  rule  was  never 
granted  before  that  statute  passed,  and  that  it  was  not  intended  by  that 
enactment  to  change  the  practice  of  the  court ;  that  the  attorney  has  at 
present  the  security  of  an  attachment,  and  ought  not  at  once,  by  being  made 
a  judgment  creditor,  to  gain  an  advantage  oveV  the  rest  of  Uie  plaintiff's 
creditors. 

We  think,  however,  that  this  case  is  within  the  intention  of  the  statute, 
which  is  a  beneficial  one,  and  ought  to  have  full  effect  given  to  it.  That 
no  such  rule  ^should  have  been  granted  before  it  passed  is  natural  t%^aa 
enough,  as  no  benefit  could  before  that  have  resulted  from  it.  We  ■- 
may  reasonably  presume  that  an  attachment  would,  under  the  circumstances 
of  the  present  case,  be  unavailing,  or  there  would  be  no  motive  for  the 
application  ;  and  it  is  reasonable  rather  to  advance  the  remedy  against  the 
property  of  the  plaintiff  than  to  drive  the  attorney  to  proceeding  against  his 
person.  And,  as  to  other  creditors,  we  are  not  informed  of  the  existence  of 
any ;  but  if  there  be  any,  and  they  have  been  remiss  in  prosecuting  their 
claims,  there  is  no  injustice  in  allowing  the  attorney  to  profit  by  his  superior 
activity.  An  attorney  whose  bill  has  been  taxed  on  an  undertaking  to 
pay  what  shall  be  found  due,  is  a  creditor  entitled  to  the  most  favourable 
co^deration. 

Ordered  that  the  plaintiff  do  pay  to  the  said  George  Shaw  the  sum  of 
1238/.  2s.  3d,  pursuant  to  the  rule  made  in  this  cause  on  Thurs- 
day, 14th  day  of  June,  in  Trinity  term,  in  the  first  year  of  her 
present  majesty,  and  the  master's  allocatur  thereon.  But  it  is 
further  ordered,  that  the  said  George  Shaw  shall  abandon  his  right 
.  to  move  for  an  attachment  against  the  said  plaintifi'.(i) 

(a)  See  p.  17S. 

(6)  See  Doi  v.Jlmty,  8  M.  &  W.  665. 
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Three  actions  were  brongbt  against  tbree  obligors  of  a  joint  and  several  bond,  condi* 
tioned  for  the  good  behaviour  of  the  manager  of  a  joint-stock  banking  company.  After 
the  declarations  were  delivered,  the  court,  on  motion  by  the  defendants,  ordered  that, 
the  plaintiff*  proceeding  in  whichever  of  the  actions  he  should  select,  proceedings  ia 
the  other  two  should  be  stayed  till  the  first  was  tried;  defendants  undertaking  to  be 
bound  by  the  event  of  the  cause  first  tried;  but  plaintiff*,  after  such  trial,  to  be  at  libertT« 
if  disposed,  to  proceed  in  the  other  two. 
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Erie  obtained  a  nile,  in  this  term,  calling  upon  the  plaintiffs  to  show 
cause  why  all  further  proceedings  in  the  actions  of  .Anderson  and  others  r. 
George  Towgood  and  of  Anderson  and  others  v.  Peschier  should  not  be  stayed, 
'and  abide  the  event  of  the  trial  of  this  cause ;  and  that,  in  the  mean  time, 
proceedings  in  this  and  the  other  two  actions  should  be  stayed.  By  the 
affidavits  in  support  of  the  rule  it  appeared  that  the  three  actions  were  brought 
against  the  obligors  of  a  joint  and  several  bond,  which  was  conditioned  for 
the  good  behaviour,  &c.,  of  the  manager  of  a  joint-stock  banking  company. 
The  declaration  had  been  delivered  in  each  action ;  and  it  was  stated  that 
the  defendants  in  the  other  two  were  willing  to  abide  the  event  of  this. 

Sir  W.  W.  FoUett  now  showed  cause.  There  is  no  precedent  for  this 
application.  Consolidation  rules  are  granted  in  actions  on  a  policy  of  in- 
surance, but  not,  as  is  here  asked,  binding  the  plaintiff  to  abide  the  event  of 
the  cause  first  tried.  The  practice  in  ejectment,  which  is  a  fictitious  action, 
and  in  which  the  defendant  is  allowed  to  come  in  on  terms  prescribed  by  the 
court,  furnishes  no  analog.  Here  the  first  action  will  not  determine  the 
damages  to  be  recovered  m  the  others.  It  does  not  appear  that  the  parties 
rely  on  the  same  defence.  Even  if  the  plaintiffs,  after  succeeding  in  the 
♦24fil  *^  action,  are  allowed  to  go  on  with  the  odiers,  they  will  have  been 
-I   ^delayed,  and  may  so  lose  the  fruits  of  the  second  and  third. 

Erkj  contr^.  The  defendants  consent  to  be  bound  by  the  event  of  the 
first  action ;  and  they  ask  only  that  the  other  two  may  be  stayed  till  the  first 
is  determined.  It  is  not  asked  that  the  plaintiffs  shall  be  bound  by  the 
event,  or  abstain  from  proceeding  in  the  other  two  actions  after  the  first  is 
tried :  so  far,  the  rule  should  be  moulded.  The  defendants  also  consent 
that  the  plaintiffs  shall  elect  which  action  they  will  proceed  in  first.  They 
will  recover  in  that  action,  if  they  succeed,  to  the  extent  of  the  whole  da- 
mage ;  and  for  that  they  may,  if  they  please,  enter  up  judgment  against  the 
remaining  defendants.  They  may  gain  by  ^is  arrangement ;  but  they  can- 
not lose,  either  in  time  or  in  amount  of  damages. 

Per  Curiam.{a)  The  rule  may  be  made  absolute,  on  the  terms  suggested 
by  the  defendants'  counsel.(i) 

(a)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 

(6)  The  rale  waa  not  drawn  ap  at  the  time  when  the  present  report  was  prepared. 


The  QUEEN  v.  The  Inha\>itant8  of  BARNARD  CASTLE. 

This  case  is  noticed  here,  because  referred  to  in  12  A.  &  E.  428,  note 
io  Regina  v.  The  Trustees  of  the  Oxford  and  Witney  Turnpike  Roads :  but, 
on  examination  of  the  points  decided,  a  report  of  it  is  thought  unnecessary. 


•247]         The  QUEEN  v.  The  Inhabitants  of  CHAWTON. 

A  house  and  land  were  taken  by  lease  **for  the  term  of  six  months  from  the  1st  day  of 
January  next,*'  (1830,)  ''and  so  on  for  six  months  to  six  months,  antil  one  of  the  said 
parties  shall  give  to  the  other  of  them  six  calendar  months'  notice  in  writing  to  deteiw 
mine  the  tenancy,  at  and  under  the  rent  of  13/.  for  every  six  months ;  the  first  pay- 
ment to  be  made  on  the  first  day  of  July,  1830."  Held,  that  the  months  here  spoken 
of  were  shown  by  the  context  to  be  calendar  months,  and  that  this  was  a  taking  for  a 
year  at  least,  by  which  a  seutement  might  be  gained  under  stat  6  G.  4,  c.  57,  s.  2. 

Ok  appeal  against  an  order  of  justices  removing  William  Bone  from  the 
parish  of  Chawton,  Hants,  to  the  parish  of  New  Alresford,  in  the  samo 
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oounty,  the  aessions  quashed  the  order,  subject  to  the  opinion  ot  this  court  on 
the  following  case : 

On  9th  December,  1829,  the  pauper  entered  into  the  following  agreement 
widi  Robert  Waight,  respecting  premises  in  the  parish  of  New  .Sresford, 
mentioned  therein : 

^^  Articles  of  agreement  made  and  entered  into  this  9th  day  of  December, 
1829,  between  Robert  Waight  of  New  Ahesford  in  the  county  of  Southamp- 
ton, builder,  of  the  one  part,  and  William  Bone  of  the  same  place,  wheeler, 
of  the  other  part.  First,  the  said  Robert  Waight  agrees  to  let,  and  the  said 
William  Bone  agrees  to  rent  and  take  of  him,  all  that  dwelling-house,  work- 
shop, yard,  garden,  and  premises  lately  erected  by  the  said  Robert  Waight 
on  the  south  side  of  his  yard  in  New  Alresford  aforesaid,  with  the  appurte- 
nances, for  the  term  of  six  months  from  the  1st  day  of  January  next,  and  so 
on  for  six  months  to  six  months,  until  one  of  the  said  parties  shall  give  to 
the  other  of  them  six  calendar  months'  notice  in  writing  to  determme  the 
tenancy,  at  and  under  the  rent  of  13^  for  every  six  months ;  the  first  pay- 
ment to  be  made  on  the  1st  day  of  July,  1830 ;  free  of  the  payment  of  all 
rates  and  taxes.  The  said  William  Bone  agrees  to  keep  the  premises  in 
tenantable  repair,  *(accidents  by  fire  and  tempest  only  excepted,)  r*o48 
being  first  made  so  by  the  said  Robert  Waight,  and  being  allowed  ^ 
bricks,  slate,  lime,  timber,  and  sand  for  that  purpose.  The  said  William 
Bone  is  not  to  assign  or  underlet  the  premises  without  the  consent  in  writing 
of  the  said  Robert  Waight ;  it  bein^  understood  that  the  said  William  Bone 
May  take  lodgers  whilst  he  occupies  the  premises  himself.  Witness  our 
hands.     Robert  Waight.   William  Bone." 

Under  this  agreement  the  pauper  entered  into  possession  on  the  1st  Janu- 
ary, 1830,  and  continued  to  occupy  the  premises  mentioned  in  it  for  several 
years.  All  the  other  requisites  of  the  statute  6  G.  4,  c.  57,  were  fully  com- 
plied with  ;  and  the  only  question  between  the  parties  was,  whether,  under 
the  above  agreement,  there  was  a  taking  and  renting  of  the  tenement  for  one 
whole  year,  within  the  intent  and  meaning  of  the  above  statute. 

If  this  court  should  be  of  opinion  that  such  renting  and  taking  were  suf- 
ficient within  the  meaning  of  the  statute,  the  order  of  sessions  was  to  be 
quashed  ;  if  otherwise,  to  be  confirmed. 

Chr.  Rawlinsan  in  support  of  the  order  of  sessions.  No  settlement  was 
gained  in  New  Alresford,  under  stat.  6  G.  4,  c.  57,  s.  2.  The  house  and 
land  were  not  rented  "  for  the  term  of  one  whole  year ;"  nor  was  there  a 
"  yearly  hiring."  The  pauper  could  have  withdrawn  at  the  end  of  six 
months,  on  paving  proper  notice.     The  expression  in  Thompson  v.  Maherlyy 

2  Campb.  573,  was  ^'  for  twelve  months  certain,  and  six  months'  notice 
♦afterwards ;"  and  it  was  held  that  the  tenant  might  quit  at  the  end  r#cwQ 
of  the  first  year,  giving  six  months'  notice.  So,  here,  the  lease  is,  *-  ^^ 
in  the  first  instance,  for  six  months,  not  from  six  months  to  six  months. 
[Patteson,  J.  The  power  to  determine  does  not  abridge  the  term  ;  Rex  v. 
Herstnumcenux,  7  B.  &  C.  551,  (14  E.  C.  L.  R.  99.)]     Wilson  v.  ^bbottj 

3  B.  &  C.  88,  (10  E.  C.  L.  R.  17,)  shows  that  the  court  will  not  imply  a 
taking  from  year  to  year  merely  from  the  payment  of  rent  for  two  successive 
half-years.  In  Harris  v.  Evans^  Ambler,  329 :  S.  C.  1  Wils.  262,f*i)  the 
terms  of  the  lease  were,  "  to  hold  from  Michaelmas  day,  for  one  whole  year, 
and  so  for  two  or  three  years,  or  any  such  further  term  of  years  as  the  said" 
lessor  and  lessee  ^^  should  think  fit,  and  agree,  on  yielding  and  paying  for 
Uie  said  one  year,  and  from  thence  yearly  and  every  year,  during  such  term 

(a)  See  note  (1)  to  the  case  in  Ambler.  2d  (Blaot's)  ed.  1828. 


f  40]]  1  ADoypBXJB  &  Ellis,  N.  S.  58£ 

or  terms  as  shall  be  hereafter  granted,  35/.  per  annum."  This  was  holden 
to  be  a  lease  for  one  year  only.  The  cases  are  collected  in  4  Bac.  Abr.  836, 
(7th  ed.,)  Leases  and  Terms  jor  years,  (L,)  3 ;  and  it  must  be  admitted  that 
the  distinctions  are  rather  subtle.  In  the  note,  p.  840,  it  is  said  to  be  <'  now 
'cleitr  that  a  lease^/br  a  year,  and  so  for  suchjurther  term  as  the  parties  shall 
agree  upon^  or,  from  year  to  year,  as  long  as  both  parties  shall  please,  is,  with 
k  view  to  its  present  extent,  a  lease  for  a  year  certain,  and  no  more."  Some 
old  cases,  particularly  Legg  v.  Strudtoick,  2  Salk.  414,  are  reviewed  by 
BoLLER,  J.,  in  Birch  v.  Wright,  1  T.  R.  378,  380.  Littledale,  J.,  referred 
to  T%e  Bishop  of  Bathes  case,  6  Rep.  34  a.  Colebidge,  J.,  mentioned  Doe 
dem.  Chadbom  v.  Green,  9  A.  &  £.  658,  (36  £.  C.  L.  R.  233.)]    If  the 

'^2501  '^^^°^^Q^^i^  ^^^  ^o^  conclusively  that  the  parties  were  *bound 
•■  here  for  two  successive  periods  of  six  months  each,  still  the  two 
periods  of  six  months  do  not  make  up  a  year.  A  month,  without  more,  is 
a  lunar  month ;  Lacon  v.  Hooper,  6  T.  R.  224 ;  Rex  v.  Pedeham,  Carth.  406. 
The  notice,  indeed,  inust  be  one  of  six  calendar  months ;  but  that  is  not 
necessarily  inconsistent  with  a  holding  for  two  periods  of  six  lunar  months. 
Suppose  me  letting  bad  been  for  two  months,  and  so  from  two  months  to 
two  months,  with  six  calendar  months^  notice,  the  two  months  could  not 
have  been  interpreted  to  be  calendar  months. 

Smirke,  contra.  As  to  the  last  point :  the  first  payment  is  to  be  made  on 
1st  July,  1830 ;  which  is  at  the  end  of  the  first  six  calendar  months  It 
cannot  have  been  intended  that  pavment  should  be  made  in  respect  of  a 
period  which  had  expired  several  days  before.  (He  was  then  stopped  by 
the  court.) 

Lord  DENBiAN,  C.  J.  If  for  six  months  we  substitute  a  half-year,  which 
no  one  can  doubt  is  the  meanin?,  then  there  is  a  hiring  for  two  half-years, 
which  make  a  whole  year :  and  Uie  statute  is  satisfied. 

Littledale,  J.  I  am  of  the  same  opinion.  On  reviewing*  the  cases,  it 
appears  that  there  is  a  contract  for  two  periods  at  least  of  six  months.  Then 
it  IS  suggested  that  the  months  must  be  lunar.  That  is  so  generally,  except 
in  the  case  of  mercantile  instruments,  where  the  months  are  understood  to 
be  calendar  months.  But  here,  at  all  events,  the  reservation  as  to  the  pay- 
*2511  ^^^^  ^^  ^^^  shows  that  calendar  months  are  *meant.  Else  there 
J  would  be  a  payment  of  about  28/.  per  annum ;  and  the  pay-day 
would  be  in  November,  after  the  first  vear. 

Patteson,  J.  Prima  facie,  "  month"  means  "  lunar  month."  But,  on 
looking  at  the  whole  of  this  instrutnent,  we  cannot  doubt  that  calendar 
months  are  meant.  Then  there  is  a  taking  for  two  successive  periods  of  six 
calendar  months ;  that  is,  for  a  year. 

Coleridge,  J.  This  is  a  talnng  for  a  year,  if  "  months"  mean  "  calendar 
months."  A  month,  without  more  explanation,  would  be  taken  to  be  a 
lunar  month :  but  here  the  context  diows  beyond  doubt  that  calendar  months 
are  meant.  Order  of  sessions  quashed. 


The  QUEEN  v.  The  Inhabitants  of  ALTERNUN. 
This  case  is  reported,  10  A«  fc  £.  699. 


S&9         Regina  v.  St.  John,  Margate.  H.  T.  1841.       [25i 


•The  QUEEN  v.  The  Inhabitants  of  ST.  JOHN,  MARGATE.   [•252 

Paaper  was  removed  to  the  appellant  parish  on  his  examination,  at  which  he  produced 
an  indenture  of  apprenticeship,  and  swore  to  its  execution,  and  that  the  consideration 
was  15/.,  and  that  he  was  bound  under  it  to  C,  that  he  waa  then  fifteen  years  old,  and 
that  he  served  the  time  in  the  appellant  parish. 

The  appellants  gave  notice  of  appeal  on  the  ground  that  the  pauper  did  not  acquire  a  settle- 
ment in  the  appellant  parish  by  reason  of  his  being  bound  an  apprentice  by  indenture, 
dated,  dec.,  to  one,  dec.,  and  by  serving,  &c.,  because  the  premium  of  16/.  was  paid  by 
parish  officers,  and  not  by  the  pauper's  father,  and  **  that  the  requisitions  of  the  statute" 
(66  G.  3,  c.  139)  "made  for  the  regulation  and  binding  of  parish  apprentices,  then  in 
force  were  not  complied  with." 

On  trial  of  the  appeal,  the  sessions  held  that  the  execution  of  the  indenture  was  not 
admitted  by  the  notice  of  grounds  of  appeal,  and  that  the  respondents  were  bound  to 
begin  by  proving  their  case ;  which  not  being  done,  they  quashed  the  order,  subject 
to  a  case,  which  provided  that  the  order  of  sessions,  if  the  sessions  were  wrong,  was 
to  be  quashed,  and  the  appeal  reheard. 

This  court,  holding  that  the  execution  of  the  indenture  was  admitted,  and  that  the 
appellants  ought  to  have  begun  by  establishing  their  objection,  quaahed  the  order  of 
sessions,  but  did  not  send  the  case  back  to  be  reheard. 

On  appeal  against  an  order  of  justices  removing  John  Gocher  and  his 
family  from  the  parish  of  St.  John  the  Baptist,  in  the  liberties  of  the  Cinque 
Ports,  to  the  parish  of  Plavden  in  Sussex,  the  sessions  quashed  the.  order, 
subject  to  the  opinion  of  this  court  on  the  following  case : 

In  the  examination  of  the  pauper,  upon  which  the  order  was  made,  he 
stated,  ^^  I  am  thirty-one  years  of  age,  and  was  bom  at  Old  Romney.  When 
I  was  about  fifteen  years  old,  I  was  boimd  apprentice  to  John  Clark,  of 
Playden.  I  was  bound  until  I  should  attain  the  age  of  twenty«one  years ; 
and  I  now  produce  the  indenture,  dated  30th  August,  1821,  executed  by 
both  parties,  and  by  my  father.  The  consideration  was  15/.  I  served  the 
whole  time,  and  resided  in  my  master's  house  at  Playden  during  the  same 
service.     I  have  been  relieved  by  Margate  parish  three  times." 

A  copy  of  this  examination  was  duty  sent  with  the  order  of  removal  to 
the  parish  officers  of  Playden,  who  thereupon  gave  notice  of  appeal,  and 
stated  their  grounds  of  appeal  to  be  as  follows :  '^  That  the  said  John  Gocher 
did  not  acquire  a  settlement  in  the  parish  of  Plavden,  by  *reason  of  r^ogo 
his  being  bound  an  apprentice  by  indenture  dated  30th  August,  ^ 
1821,  to  one  John  Clark,  and  by  serving  under  the  said  indenture,  because 
the  premium  of  15/.  paid  to  the  said  John  Clark  was  a  payment  made  by 
the  parish  officers  of  Old  Romney  in  the  said  county  of  Kent,  and  not  by 
the  father  of  the  said  John  Gocher,  and  that  the  requisitions  of  the  statute 
made  for  the  regulation  and  binding  of  parish  apprentices  then  in  force  were 
not  complied  with. "(a) 

Neither  the  indenture  nor  a  copy  of  it  was  sent  to  the  appellants  at  any 
time ;  nor  had  they  seen  it  until  the  day  of  the  appeal.  At  the  hearing  of 
the  appeal  the  respondents'  counsel  began  by  staling  his  case  and  reading 
the  examination  and  grounds  of  appeal ;  and  he  then  produced  an  indenture 
of  apprenticeship  as  the  document  referred  to  in  the  examination,  and  was 
about  to  have  it  read,  when  the  counsel  for  the  appellants  inquired  who  pro- 
duced it.  The  counsel  for  the  respondents  then  called  John  Gocher  the\ 
pauper,  who  said  he  produced  it,  and  had  given  it  to  the  attorney  for.  the 
respondents.  The  counsel  for  the  respondents  then  proposed  to  read  the 
indenture,  alleging  that  the  appellants  could  not  dispute  the  si^atures  of 
the  parties  to  the  instrument,  inasmuch  as  its  execution  was  admitted  by  the 
jerms  of  the  grounds  of  appeal.    The  appellants,  on  the  other  hand,  con* 

(a)  8UiU  66  O.  3,  c.  139. 
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tended  that  the  due  execution  of  the  indenture  was  put  in  issue  by  the  grounds 
of  appeal ;  and  that,  as  it  appeared  that  there  was  an  attesting  witness,  that 
witness  ought  to  prove  the  execution  in  the  usual  way.  The  court  decided 
that  the  execution  of  the  indenture  ought  to  be  proved.  The  counsel  for 
*2541  *^^  respondents  then  withdrew  the  indenture,  and  contended  that 
^  the  affirmative  lay  upon  the  appellants,  and  called  upon  them  to 
begin,  and  prove  their  case.  The  court  decided  that  the  appellants  were  not 
bound  to  begin  ;  and  they  required  the  respondents'  counsel  to  proceed  with 
his  case.  This  the  respondents  did  not  do :  whereupon  the  order  was 
quashed. 

The  principal  question  for  the  opinion  of  the  court  was,  whether  the  due 
execution  of  the  indenture  was  put  in  issue  by  the  grounds  of  appeal.  If 
this  question  should  be  decided  in  the  affirmative,  then  the  order  of  sessions 
was  to  be  confirmed,  unless  the  court  should  be  of  opinion  that  the  appel- 
lants were  bound  to  begin,  in  which  case,  or  if  the  court  should  be  of  opi« 
nion  that  the  due  execution  of  the  indenture  was  not  put  in  issue,  then  the 
order  of  sessions  was  to  be  quashed  and  the  case  to  be  reheard. 

Homy  in  support  of  the  order  of  sessions.  The  execution  of  the  inden- 
ture was  not  admitted.  There  is  no  ground  for  arguing  that  whatever  is  not 
specifically  traversed  is  admitted,  in  the  case  of  notices  of  appeal  under  stat. 
4  &  5  W.  4,  c.  76,  s.  81.  Rex  v.  Hockworthy,  7  A.  &  E.  492,  (34  E.  C. 
L.  R.  147,)  will  be  cited :  but  there  the  settlement  insisted  upon  by  the 
respondents  was  not  traversed,  and  a  subsequent  settlement  alone  was  relied 
on.  Here  the  settlement  relied  upon  by  the  respondents  is  disputed  generally, 
though  sjtecific  objections  are  taken.  The  objections  are  announced  as  to  be 
taken  in  the  event  of  the  indenture  being  produced.  In  Regina  v.  WhUley 
Upper y  11  A.  &  £.  90,  (39  E.  C.  L.  R.  29,)  the  decision  seems  to  have  been 
*2551«  ^^^^^^^  ^^  ^'^  particular  ^language  of  the  objection,  which  was  thought 
^  iM  to  be  sufficiendy  specific.  Next,  even  if  the  execution  of  the  inden- 
ture was  admitted,  the  affirmative  was  thrown  on  the  respondents,  the  appel- 
lants having  denied  the  fact  of  compliance  with  the  requisites  of  the  statute, 
riiord  Denman,  C.  J.  Is  the  question  at  the  end  of  the  case  correctly  put } 
How  can  the  order  be  quashed,  and  the  case  be  reheard  ?^  The  order  can- 
not be  quashed ;  for  the  appellants  were  ready  to  go  on  with  the  case  if  the 
court  had  not  decided  with  them. 

HodgeSy  contri,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  The  cases  which  have  been  mentioned  show  that 
this  notice  of  appeal  does  not  put  in  issue  the  execution  of  the  indenture* 
Where  particular  facts  are  specified  and  disputed,  all  other  facts  alleged  in 
the  examination  are  admitted.  Then  the  appellants  by  this  notice  take  on 
themselves  to  assert  that  the  15/.  was  not  properly  paid :  and  they  had  to 
show  that.     The  notice  raises  no  other  point. 

LiTTLEDALE  and  Patteson,  Js.,  concurred. 

Coleridge,  J.  The  notice  signified  merely  that  the  appellants  disputed 
the  settlement  on  the  ground  that  the  15/.  was  not  properly  paid. 

Order  of  sessions  quashed. 


•256]  niie  BIRMINGHAM,  BRISTOL,  and  THAMES  Junction  RaU- 

Way  Company  v.  LOCKE. 

A  railway  act,  6  ^  7  W.  4,  c.  Ixzix.,  enacted  that  the  persons  who  had  tubteribtd or  thaM 
ntbtcribe  towards  the  undertakinft  should  be  the  railway  company,  and  should  pay  call% 
&c:  that  the  company  might  raise  a  capital,  to  be  divided  into  numbered  sharesiiiiok 
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shares  to  be  rested  in  the  parties  taking  the  same,  (heir  executors,  fte^  and  assies,  in 
proportion  to  the  sams  they  shonid  contribnte,  and  that  all  persons  who  had  sob- 
scribed  or  should  subscribe  for  shares,  dec,  should  be  entitled  to  proportionable  parts 
of  the  net  profits ;  that  the  proprieton  oftham  migkt  tttl  them,  and  ihat  the  conveyance 
should  be  by  writing  duly  stamped,  a  memorial  of  which  was  to  be  entered  in  a  book 
by  the  company,  and  till  such  entry  the  seller  shonid  remain  liable  for  calls,  and  the 
buyer  receive  no  profits. 

It  was  also  enacted  lhat  the  company  should  enter  in  a  book  the  names  of  the  persons 
Irho  should  then  be,  or  should  from  time  to  time  become,  entitled  to  shares,  the  num- 
ber of  shares  to  which  the  persons  respectively  should  be  entitled,  and  the  amount  of 
subscriptions  paid  thereon :  and  that,  in  any  action  for  calls,  the  book  should  be  primil 
facie  evidence  of  the  defendant  being  a  proprietor,  and  of  the  number  and  amount  of 
his  shares. 

Also,  that,  if  any  shareholder  should  neglect  or  refuse  to  pay  calls,  the  directors  might 
declare  his  shares  forfeited,  but  no  advantage  should  be  taken  of  the  forfeiture  till  k 
certain  notice  had  been  given,  and  the  declaration  confirmed  at  a  meeting. 

In  an  action  for  calls,  it  appeared  that  the  original  sul>scriptions  were  made  by  ezecnting 
a  contract  under  seal,  conformably  to  the  standing  orders  of  the  Houses  of  Parliament; 
the  subscriber  making  a  deposit,  and  having  a  scrip  receipt  given  to  him.  Defendant 
bonght  shares  of  a  subscriber,  and  took  from  him  scrip  receipts,  each  of  which  certi- 
fied that  the  holder,  having  signed  the  parliamentary  engagement,  and  agreed  to  pay 
calls,  was  the  proprietor  of  one  share,  itc*  AAer  the  act  had  passed,  defendant  claimed 
to  be,  and  was,  registered  as  proprietor  of  the  shares,  the  vendor  of  the  shares  not 
having  yet  been  registered.  I)efendant  afterwards  attended  a  meeting  and  claimed  to 
vote,  but  was  not  permitted,  because  his  calls  were  unpaid.  He  never  signed  the  pai^ 
liamentary  contract,  nor  obtained  a  written  conveyance  of  the  shares. 

On  an  issue,  whether  or  not  defendant  was  a  proprietor  when  the  calls  in  question  were 
made,  which  was  aAer  his  being  registered :  Held,  that  defendant  was  such  proprietor. 

The  register  book,  produced  at  the  trial,  did  not  contain  the  amounts  of  subscriptions 
paid  on  the  respective  shares :  Held,  nevertheless,  that  it  was  primfl  facie  evidence  of 
defendant  being  proprietor  of  the  shares. 

Before  the  meeting  at  which  defendant's  vote  was  rejected,  the  company  gave  him  notiee 
that  if  he  did  not  pay  his  calls  then  due,  by  a  day  named,  (also  before  the  meeting,  and 
before  the  action  was  brought,)  his  shares  would  be  declared  forfeited.  Defendant  did 
not  pay,  nor  was  the  forfeiture  confirmed. 

Held^  that  these  facts  did  not  enable  the  defendant  to  allege  that  his  shares  had  been  foi^ 
feited,  or  preclude  the  plaintiffs  from  treating  him  as  a  proprietor. 

Debt.  The  declaration  alleged  that  the  defendant,  on  30th  November, 
1837,  being  a  proprietor  of  divers,  to  wit,  forty  shares  in  the  Birmingham, 
&c..  Company,  was  indebted  to  plaintifls  in  200/.  for  certain  calls,  before 
then  duly  made  by  plaintiSs  on  defendant,  of  divers  sums  of  money,  amount* 
ins  in  the  whole  to  the  last-mentioned  sum,  in  respect  of  the  said  shares  so 
belonging  to  him.(a) 

*Pieas.     1.  Nunquam  indebitatus.    Issue  thereon.  [•of/i 

2.  That  defendant  was  not,  at  the  time  of  the  making  of  such  re-   1- 
spective  calls,  a  proprietor  of  the  said  shares  in  the  said  Birmingham,  &c., 
Company,  in  manner,  &c.     Issue  thereon. 

3.  That  afterwards,  and  after  defendant  became  a  proprietor  of  the  said 
shares,  and  after  the  said  calls  had  been  so  made,  and  after  defendant  had  so 
become  indebted  to  plaintifls  by  reason  of  the  non-payment  of  the  said 
calls,  to  wit,  on  11th  November,  1836,  certain  persons,  then  being  the 
directors  of  the  said  compay,  and  then  having  authority  so  to  do,  declared 
the  said  shares,  of  which  defendant  was  such  proprietor  as  aforesaid,  to  be 
forfeited  in  consequence  of  the  non-payment  by  defendant  of  the  said  several 
calls.     Replication,  de  injuria.    Issue  thereon. 

On  the  trial,  before  Colebidge,  J.,  at  the  Guildhall  sittings  after  Michael* 
mas  term,  1838,  the  following  facts  appeared. :  The  company  was  consti* 
tuted  by  stat.  6  &  7  W.  4,  c.  Ixxix.,  local  and  personal,  public,(6)  which 

fa)  There  were  other  counts  on  which  a  nolle  prosequi  was  entered. 
(6)  "  For  making  a  railway  from  the  basin  of  the  Kensington  canal  at  Kensington  t» 
jf>i&  the  London  and  Birmingham  and  Great  Western  railways,  at  or  near  Holsdte 


257]  1  Adolprus  &  Ellis,  N.  S.  529 

received  the  royal  assent  on  21st  June,  1836.  Before  the  act  passed,  certain 
persons  became  parties  to  a  written  en^gement,  called  the  parliamentary 
•2581  contract,(a)  to  subscribe  in  certain  proportions  to  the  *  undertaking. 
-I  Each  of  the  parties  so  subscribing  deposited  1/.  per  snare  of  20/.,  and 
received  in  return  a  scrip  certificate  or  receipt.  The  scrip  certificates  were 
regularly  numbered,  and  were  in  the  following  form : 

^Birmingham,  Bristol,  and  Thames  Junction  Railway. 
"  Certificate  20/.  share.     No.  391. 
^*  The  holder  of  the  above,  having  signed  the  parliamentary  engagement, 
and  having  agreed  to  pay  all  calls  in  respect  thereof,  is  the  proprietor  of  one 
share  in  the  above  undertaking.    London,  December  8th,  1835. 

"  Henry  Luard,  >  Two  members  of 
^^  J.  C.  Carpue,  )    the  committee. 
**  Entered.    John  Thompson." 

The  defendant  was  not  one  of  the  original  proprietors:  but  he  purchased 
•2591  ^^^  shares  of  original  •proprietors  who  had  not  yet  been  registered 
-■  under  sect.  125 ;  and  he  received  the  scrip  receipts  from  the  vendors. 
The  company,  after  the  act  passed,  issued  a  circular  to  the  subscribers, 
requirmg  them  to  state  what  shares  they  held,  in  order  to  their  bein^  regis- 
tered. About  the  beginning  of  August,  1836,  the  defendant  called  at  the 
company's  office,  and  signed  and  filled  up  the  following  printed  form : 

^^  Birmingham,  Bristol  and  Thames 
Junction  Railway.  No.  1. 
**  Sir, — With  reference  to  your  circular  of  the  28th  June,  I,  John  Locke, 
Gentleman,  of  Heme  Hill,  Surrey,  holding  forty  shares  of  the  Birmingham, 
Bristol,  and  Thames  Junction  Railway  Company,  claim  to  be  registered  as  a 
proprietor  in  respect  of  the  certificates  signed  by  William  Gunston,  J.  C. 
Carpue,  Henry  Luard,  William  G.  Sturch,  R.  Playfair,  John  Britton,  and 
numbered,"  &c.     (The  numbers  were  stated  below.) 

"  I  am,  &c.,  John  Locke." 

Green  in  the  coanty  of  Middlesex,  and  to  be  called  'The  Birminf^ham,  Bristol  and 
Thames  Janction  railway.'  **  The  material  clauses  are  stated  at  the  end  of  the  case  t 
pp.  267,  26S,  note  (c),  post. 

(a)  The  parliamentary  undertaking  was  an  indenture  between  certain  persons  named 
of  the  fir^ft  and  second  parts,  and  the  other  persons  whose  hands  and  seals  were  sub- 
scribed of  the  third  part.  It  witnessed  that  the  several  parties  did  thereby  acknowledge 
and  declare  that  they  had  subscribed  the  several  sums  thereunder  set  opposite  to  their 
respective  names,  for  the  purpose  of  making  a  railway,  to  t>e  called,  dec,  such  railway 
to  lead,  Slc^  by  such  line  and  with  such  branches  as  should  be  approved  of  by  the  pro« 
visional  committee,  with  proper  wharfs,  dccn  and  other  work*! :  the  same  to  be  made, 
established,  and  conducted  in  such  manner  as  shall  be  provided  for  by  an  act  or  acts  of 
parliament,  to  be  applied  for  in  the  next  session,  dec,  in  which  act  or  acts  it  is  intended 
to  introduce  or  endeavour  to  procure  to  be  introduced  a  clause  making  the  subscribers 
a  corporate  body,  or  otherwise  saving  them  harmless  from  liability  t)eyond  theif*  re- 
spective subscriptions.  And  it  was  declared  that  the  said  committee  should  have  power 
to  alter  the  termini  aud  line,  dec,  and  to  determine  on  making  branches,  dec;  andioer* 
tain  discretionary  powers  were  given  them  as  to  making  applications  to  parliament. 
And  the  parties  of  the  second  and  third  parts,  for  themselves,  their  heirs,  executors,  ad- 
ministrators,  and  assigns,  and  to  the  extent  only  of  the  sums  respectively  set  opposite  to 
their  names,  did  covenant  with  the  parties  of  the  first  part,  (who  in  like  manner  cove- 
nanted with  the  parties  of  the  second  part,)  their  executors,  dec,  to  pav  the  moneys  sub- 
scribed by  them  respectively,  within  three  years  from  the  date  of  the  deed,  in  such  sums 
and  to  such  persons  and  at  such  places  and  times  as,  until  the  passing  of  the  act  or  acta, 
should  be  required  by  the  provisional  committee,  and,  aAer  the  passing  of  the  act  or  actc 
as  the  directors  or  other  persons  authorized  by  the  act  or  acts  should  appoint.  Th«r« 
was  also  a  covenant,  in  case  of  the  act  or  acts  not  passing,  to  contribute  toward  the  pajr 
ment  of  expenses  incurred  or  to  be  incurred  for  surveys,  law  charges,  dec,  in  proporicn 
to  the  sums  respectively  subscribed. 

YOL.  zu.  67  8  Y 
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At  the  same  time  he  left  the  origbal  scrip  certificates.  He  was  afterwards 
entered  in  the  register,  kept  under  sect.  125,  and  to  which  the  corporate 
seal  was  affixed.  Certificates  of  the  shares,  under  the  common  seal,  were 
also  made  out  to  him.  These  certificates  did  not  correspond  in  the  numbers 
with  the  scrip  certificates ;  and  it  appeared  that  the  company  were  in  the 
habit,  not  of  registering  the  shares  in  the  same  numbers  as  the  original  cer* 
tificates,  but  of  numbenng  the  shares  in  the  order  of  application  for  registra- 
tion.    The  share  certificates  were  in  the  form  prescribed  by  sect  125. 

The  companj^  credited  all  the  parties  registered  with  *the  1/.  r»A|vv 
originally  deposited.     The  calls  were  made  afterwards.  >- 

The  register  book  of  proprietors  was  produced  at  the  trial ;  when  it  ap- 
peared not  to  contain  the  amount  of  the  subscriptions  paid  on  the  shares,  as 
directed  by  sect.  125.  It  was  objected  that,  for  this  reason,  the  book  could 
not  be  received  as  evidence  under  sect.  182 ;  but  the  learned  judge  received 
it,  subject  to  the  objection.  The  defendant's  name  did  not  appear  in  the 
transfer  book,  kept  under  sect  135 ;  but  evidence  was  given  that  the  com- 
pany entered  in  this  book  transfers  of  those  shares  only  which,  before  the 
transfers,  had  been  actually  registered  under  sect.  125. 

The  following  letter  was  sent  to  the  defendant : 

"  November  4th,  1836. 

"  Sir, — ^I  am  directed  to  request  that  you  will  be  pleased  to  pay  into  the 
London  and  Westminster  Bank,  on  or  before  Friday  next,  the  11th  instant, 
the  instalment  of  2/.  per  share,  due  on  the  forty  shares  for  which  you  have 
registered  as  proprietor :  and  I  am  further  directed  to  inform  you  that,  in  the 
event  of  your  not  doing  so,  your  shares  will  be  declared  to  be  forfeited. 

"  I  am,  &c.  John  Thompson,  Secretary." 

*  The  forfeiture  was  not  confinned  at  any  meeting,  under  sect.  130 ;  but 
it  one  meeting  a  resolution  to  confirm  it  was  negatived.  It  was  also  proved 
\hat,  on  8th  March,  1837,  the  defendant  attended  a  meeting,  and  held  up 
his  hand  to  vote  as  a  proprietor:  but  the  chairman  would  not  receive  his 
vote,  on  the  ground  (sect.  107)  that  he  had  not  paid  up  his  calls.  It  was 
objected,  for  the  defendant,  that  the  company  could  not  now  be  r»ogt 
•allowed  to  dispute  the  feet  of  the  forfeiture ;  and,  fiirther,  that  the  ^ 
defendant  was  not  proved  to  be  a  proprietor,  inasmuch  as  (besides  the 
objection  already  taken  to  the  production  of  the  register-book)  he  was  neither 
an  original  subscriber,  entitled  as  such  to  be  registered  under  sect  125,  nor 
n  party  to  whom  shares  had  been  transferred,  under  sect.  135,  and  there  was 
no  other  mode  of  becoming  a  proprietor.  A  verdict  was  taken  for  the  plain- 
tiff, with  leave  to  move  for  a  nonsuit  In  Hilary  term,  1839,  Sir  W.  IT. 
FoUdt  obtained  a  rule  nisi  for  a  nonsuit  or  a  new  trial.  In  last  Trinity 
term, (a) 

Sir  /.  Campbell  J  Attorney-General,  and  Shee^  Serjt.,  showed  cause.  First, 
the  defendant  was  a  proprietor  when  the  calls  were  made.  The  most  regular 
mode  of  registering  the  proprietors  might  perhaps  be,  in  the  first  instance,  to 
enter  in  the  book,  under  sect  125,  only  the  original  subscribers,  and  after- 
wards to  enter  the  name  of  the  person  to  whom  any  interest  was  transferrer 
according  to  the  directions  in  sect  135.  But  here  the  party  has,  at  his  own 
request,  been  registered  as  a  proprietor  under  sect.  125 ;  and  he  cannot  now 
<1ispute  that  he  is  a  proprietor.  It  is  not  necessary  to  prove  that  the  defend* 
ant  was  a  subscriber:  it  is  sufficient,  under  sect  132,  to  show  that  he  is  a 
proprietor ;  and  that  section  makes  the  book  which  was  produced  primfi  fecie 
lividence  of  the  proprietorship.     It  is  objected  that  the  book,  under  sect.  125, 

(a)  Juie  9{h,  1840.  Before  Lord  DenmaD,  C.  J.,  LitUedale,  Patteson,  and  Coleridge,  Is. 
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ought  to  show  the  amount  of  the  subscription  paid,  and  that  the  book  pro* 
duced,  for  want  of  showing  this,  is  not  such  a  document  as  the  act 
•26^1   *contemplates,  and  therefore  does  not  furnish  evidence  under  sect 

^^  132.  The  book  (a)  of  the  places  of  abode,  kept  under  sect.  127,. 
need  not  contain  this  statement ;  and,  therefore,  if  sect.  132  refer  to  that 
book,  the  objection  does  not  arise.  But,  even  if  the  book  kept  under  sect, 
125  be  the  book  referred  to  by  sect.  132,  still  an  inaccuracy  of  this  kind 
cannot  defeat  the  object  of  the  act ;  The  Southampton  Dock  Company  v. 
Richards  J  1  Man.  &  G.  448.  So  far  as  evidence  of  proprietorship  is  con- 
cerned, it  is  immaterial  what  sums  have  been  paid.  The  statute  does  nol 
reco^ise  the  existence  of  any  shares  previously  to  the  act  passing ;  it  is 
wholly  prospective :  the  party  becomes  a  proprietor  by  what  takes  place  after 
the  act  passes ;  that  is,  in  this  instance,  by  his  being  received  and  registered 
as  proprietor  by  the  company  at  his  own  request.  And,  further,  sect.  132 
does  not  exclude  other  evidence ;  the  defendant  may  be  proved  a  proprietor 
without  the  aid  of  the  statute,  as  the  publication  and  proprietorship  of  a 
newspaper  may  be  shown  without  tlie  statutory  proof.  Now,  here,  the 
defendant  has  claimed  to  be  treated  as  a  proprietor ;  and,  indeed,  he  actually 
attended  a  meeting  in  that  character.  If  he  had  received  a  dividend,  he 
could  not  have  denied  that  he  was  a  proprietor ;  but  the  same  argument 
applies  to  any  assertion  of  his  right  to  be  treated  as  such.  It  is  contended 
that  the  defendant,  not  having  been  a  subscriber  before  the  act  passed,  could 
become  so  only  by  a  transfer  eflected  under  the  forms  of  sect.  135.  But  tha^, 
applies  only  to  shares  already  registered.  The  first  registration  cannot  take 
*2631  P'^^^  under  that  section.  It  is  true  *that  sects.  1  and  3  speak  of 
■'  persons  "  who  have  subscribed  or  shall  hereafter  subscribe."  That 
shows  mat  subscribers  existed  before  the  act  passed ;  but  not  that  a  party 
cannot  become  a  proprietor,  before  the  first  registration,  by  being  substituted 
for  an  ori^nal  subscnber.  The  words  '^  shall  hereafter  subscribe"  show  that 
the  statute  contemplated  that  there  would  be  subscribers  beyond  those  in  the 
original  parliamentary  contract.  That  list  is  prepared  merely  to  satisfy  the 
standing  orders.  The  company,  after  registering  the  defendant,  could  not 
have  refused  to  pay  him  dividends,  had  there  been  any.  Sect.  206  requires 
that  the  whole  of  the  150,000/.  should  be  subscribed  for,  Ijefore  the  com-, 
pulsory  powers  of  the  act  as  to  taking  land  shall  be  put  in  force :  but  it  doea 
not  make  the  subscribers,  there  referred  to,  proprietors  of  shares ;  that  can 
be  done  only  under  sect.  125.  The  original  subscriber,  who  has  transferred 
to  the  defendant,  could  no  longer  claim.  He  is  merely  a  party  who  has 
signed  the  subscription  list,  not  a  proprietor.  In  strictness,  there  was  no 
company  before  the  act  passed.  It  is  not  essential  that  the  present  proprietor 
should  hold  shares  numbered  in  correspondence  with  the  numbers  to  which 
the  original  subscriber  was  entitled. 

Secondly,  no  forfeiture  has  taken  place,  the  provisions  of  sect.  130  not 
having  been  complied  with. 

Sir  W,  W,  FoUett^  Hog^ns^  and  Lockej  contri.     Persons  may  be  pro- 
prietors of  shares  under  this  act,  1.  By  having  signed  the  original  contract, 

2.  By  the  acquisition  of  shares  issued  by  the  company  after  the  act  passed, 

3.  By  purchase  from  a  registered  proprietor  under  the  terms  prescribed  by 
sect.  135.  [Patteson,  J.  There  may  also  be  a  title  by  legal  transmission.] 
•3841   '^^®   defendant  is  not  shown  to  be  a  proprietor  in  any  of  these  modeS; 

^   He  could  not  be  made  so  by  purchasing  scrip  receipts  before  the 
iiegistration.     The  only  legal  mode  of  becoming  a  proprietor  before  the 
(a)  It  did  Dot  distinctly  appear,  on  the  argument,  that  this  book  was  in  evidence. 
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a^t  passed  was  by  subscribing  the  parliamentaiy  contract  Hat  sabscription 
is  represented  on  the  other  side  as  a  proceeding  taken  merely  in  compliance 
with  the  standing  orders  of  the  two  Houses ;  but  a  strict  observance  of  the 
orders  on  this  point  is  important,  their  object  being  that  a  bond  fide  contract 
should  be  entered  into  by  responsible  persons.  Sect.  1  enacts  that  the 
persons  *'  who  have  subscribed  or  shall  hereafter  subscribe  towards  the  said 
undertaking"  shall  be  the  company.  Sect.  3  empowers  the  company  in 
Aiture  to  raise  money  by  shares,  and  enacts  that  all  persons,  &c.,  their  sue 
cessors,  executors,  administrators,  and  assigns,  ^^  who  have  subscribed  oi 
shall  severally  subscribe  for  one  or  more  snare  or  shares,  or  such  sum  or 
sums  as  shall  be  demanded  in  lieu  thereof,  towards  the  said  undertakbg/' 
shall  be  entided  to  proportionable  parts  of  the  net  profits,  &c.  These  are 
the  modes  in  which  a  party  may  become  interested  in  the  undertaking  as  a 
subscriber ;  the  legislature  evidendy  did  not  contemplate  that  any  persons 
could  have  become  proprietors  by  purchase  of  scrip.  So  sect.  129  speaks 
of  the  "  pardes  who  have  subscribed  or  who  shall  hereafter  subscribe'^  for 
or  towards  the  undertaking.  And  sect.  206  recites  that  four-fifths  of  the 
sum  required  for  making  the  railway  have  ^'  been  already  subscribed  for  by 
several  persons,  under  a  contract  binding  themselves,  their  heirs,  executors, 
administrators,  and  assigns,  for  the  payment  of  the  several  sums  by  them 
respectively  subscribed  for."  That  liability,  by  an  engagement  under  seal, 
*could  not  be  transferred  by  a  sale  of  scrip,  so  as  to  make  the  pur-  r^M^ 
chaser  a  subscriber  in  lieu  of  the  party  who  had  signed  the  parlia«  ^ 
mentary  contract.  Whether  or  not  there  might  be  an  equitable  assignment 
of  the  interest,  is  a  different  question,  and  not  now  material.  Sect.  135 
regulates  the  mode  of  becoming  a  proprietor  by  purchase,  and  requires  that 
the  conveyance  be  by  writing,  duly  stamped,  of  which  a  memorial  is  to  be 
entered  in  a  book  to  be  kept  for  that  purpose ;  and,  until  such  entiy,  the  seller 
is  to  remain  liable  for  all  future  calls,  and  the  purchaser  to  have  no  share  in 
profits.  The  argument  for  the  plaintiffs  would  show  that  two  persons  at 
once  might  be  liable  to  calls  on  the  same  share.  It  is  contended  that  sect. 
135  relates  only  to  transfer  of  shares  registered  under  the  act ;  but  it  may  be 
inferred  from  these  enactments  that  the  legislature  did  not  mean  to  sanction 
any  transfers  made  without  legal  formality.  It  has  not,  in  terms,  sanctioned 
any  previous  transfer.  [Patteson,  J.  The  case,  after  all,  turns  on  the  con« 
struction  of  sect.  125.  It  was  intended  by  that  clause  to  create,  on  the 
passing  of  the  act,  an  original  register  of  the  persons  then  entitled  to  shares. 
The  question  is,  who  are  such  ?]  That  is  so.  The  book  produced  in  this 
case  was  not  a  rf^ster  made  up  according  to  sect.  125,  for  it  did  not  show 
the  amount  of  subscriptions  paid  on  the  shares :  it  was  not  therefore  evi« 
dence  of  proprietorship,  and  of  the  number  and  amount  of  shares,  within 
sect.  132,  which  clearly  refers  to  the  book  prepared  under  sect.  125,  not  the 
book  described  in  sect.  127.  The  Cheltenham  and  Great  Western  Union 
Railwav  Act,  6  &  7  W.  4,  c.  Ixxvii.,  (local  and  personal,  public,)  has  a 
clause  (sect.  1 38)  making  a  ^similar  book  evidence,  in  neariy  the  r^Mii 
same  terms.(a)  In  7%€  ScnUhampton  Dock  Company  v.  Richards^  '■  ^^^ 
1  Man.  &  G.  448,  it  was  held  that  the  register-book,  under  a  similar  clause 
in  Stat.  6  &  7  W.  4,  c.  xxix.,  local  and  personal,  public,  (the  Southampton 
Dock  Act,)  was  evidence,  notwithstanding  the  omission  of  some  matters 
which  it  sliould  have  contained  according  to  the  act ;  but  there  no  enor- 
iq>peared  in  the  entries  relating  to  the  defendant, 
^lie  making  over  shares  before  the  statute  passed,  by  handmg  scrip  certi- 

ChiUenham  Raiboaf  Company  r.  Price,  9  C.  dt  P.  65»  was  here  referred  to.  8e«  p.  ML 
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ficatesy  was  an  act  of  gambling,  and  void,  unless  the  legislature  has  since 
latified  it.  Such  tranter,  at  me  holder's  option,  without  the  authority  of 
parliament,  has  several  times  been  treated  as  a  mark  of  illegality  in  com- 
panies which  have  sanctioned  it :  Josephs  v.  Pebrer,  3  B.  &  C.  639,  (10  E. 
C.  L.  R.  209 ;)  Duvergier  v.  FeUawSj  6  Bing.  248,  (15  E.  C.  L.  R.  436  ;){d\ 
Blundell  v.  Winswr^  8  Sim.  601 ;  which  two  last  cases  were  after  the  repeal 
of  the  Bubble  Act,  6  G.  1,  c.  18,  sects.  18,  19,  by  stat.  6  G.  4,  c.  91.  The 
defendant  is  not  estopped  from  raising  this  objection ;  for  he  cannot  be  taken 
to  have  affirmed  by  his  conduct  a  proceeding  in  itself  illegal.  And,  if  it 
was  impossible  that  he  could,  under  the  circumstances,  legally  acquire  an 
interest  in  the  shares,  his  acts  evincing  that  he  thought  he  had  such  interest 
can  make  no  diflerence ;  Vice  v.  LadyAmon^  7  B.  &  C.  409,  (14  £.  C.  L. 
R.  63 ;)  S.  C.  at  N.  P.,  Moo.  &  M.  96.  It  is  not  to  be  assumed  that  the 
legislature  meant  to  sanction  the  irregular  traffic  which  the  plaintiffs  are 
attempting  to  set  up ;  express  words  would  be  necessary  to  satisfy  the  court 
*2671  ^^  ^^^^  *^^  intention.  The  observations  in  Lord  Tenterden's 
-'  judgment  in  The  Stratford  and  Moreton  Railway  Company  v.  iSifra/- 
fon,  2  B.  &  Ad.  518,  (22  E.  C.  L.  R.  130,)  apply  to  this  part  of  the  case. 

Cur,  adv,  vvU, 

Lord  Denman,  C.  J.,  in  this  term,  (January  13th,)  delivered  the  judgment 
of  the  court. 

Some  objections  to  the  plaintiff's  right  to  recover  in  this  case  arose  from 
the  mode  of  keeping  the  register-book.  They  have  been  considered  and 
disposed  of  in  the  Exchequer  Chamber,  in  the  case  of  The  London  Grand 
Junction  Railway  Company  v.  Freeman^  2  Man.  &  G.  606,  (40  E.  C.  L.  R. 
536;)  S.  C.  2  Scott's  New  Rep.  705,(6)  where  such  book  was  held  to  be 
prim.1  facie  evidence,  though  irregularly  kept ;  and  that  the  holders  of  scrip 
certificates  were  properly  entered,  before  the  passing  of  the  act,  as  proprietors 
in  the  undertakinir,  though  they  had  neither  signed  the  parliamentary  con- 
tract nor  been  orij^inally  subscribers. 

It  was  also  objected  that  the  company  had  precluded  itself  from  treating 
the  defendant  as  a  proprietor,  by  declaring  (through  its  direc?tors)  his  shares 
forfeited  for  non-payment  of  former  calls.  But  the  forfeiture  does  not  attach 
till  it  has  been  reported  to,  and  sanc^oned  by,  a  general  meeting  of  propri- 
etors :  and  the  Court  of  Exchequer  has  held  that  no*ice  of  forfeiture  does  not 
excuse  from  payment  of  vails;  Edinburgh  and  LeUh  Railway  Company  v. 
Hehbl  'wHte,  6  M.  &  W.  707. 

The  rule  must  be  discharged.  Rule  discharged.(c) 

(a)  Affirmed  on  error,  10  B.  &  O.  826  (21  E.  C.  1*.  R.  177.) 

(6)  Ar^nerl.  December  7th  and  9th,  1840:  judgment  given  the  day  before  the  judgment 
above  reported. 

(/•)  The  material  clauses  of  stat.  6  &  7  W.  4,  e.  Ixxiz.,  (local  and  personal,  public,) 
arc  as  foU"ws: 

•Sect.  I.  That  certain  person-*  n^imed.  "and  all  other  persons  and  corporaiionji 

*268]    wh'>  have  .subscribed  or  shall  hereafter  subscribe  towards  the  said  undertnUintr, 

and  their  several  and  resneciive  successors,   executors,  administrators,  and 

as^irns.  shall  be  and  they  are  hereby  united  into  a  company  for  making  and  maintaining 

the  said  railway.**  &c. 

8ert.  3.  "That  it  shall  be  lawful  for  the  said  company  to  raise  amongst  themselves 
any  sum  of  money  f«»r  mikingr  and  maintaining:  the  said  railway  and  other  works  bv  this 
act  authorize,  not  exceedinsr  in  the  whole  the  sum  of  150.000/,.  ihe  whole  lo  be  divided 
into  shares  of  20/.  each;  and  such  shares  shall  be  numbered,  be^innin?  with  number 
one,  in  arithmetical  progression,  and  every  such  share  shall  be  distinsrui.shed  by  the  num- 
ber lo  be  appliH  to  the  same,  and  the  said  sh  ires  shall  be  and  they  are  hereby  vested  ia 
the  several  parties  takino  the  same,  and  their  several  and  respective  successors,  execu- 
tors, administrators,  and  assigns,  to  their  proper  use  and  benefit,  proportionably  to  the  sura 


534         BiRMiNGUAM  R.  Co.  V.  Locke.  M.  T.  1841.        [268 

which  they  shall  wrenWy  eontribute ;  and  all  persons  and  eorporations,  and  their  sere^ 
ral  and  respective  successors,  executors,  administrators,  and  assigns,  who  have  snlv 
scribed  or  shall  severally  subscribe  for  one  or  more  share  or  shares,  or  snch  sum  or 
sums  as  shall  be  demanded  in  lien  thereof,  towards  the  said  undertaking  and  other  the 
purposes  of  the  said  subscription,  shall  be  entitled  to  and  receive,  in  proportionable 
parts  according  lo  the  respective  sums  so  by  them  respectively  paid,  the  net  profits  and 
advantages  which  shall  arise  or  accrue  from  or  by  the  rates,  tolls,  and  other  sums  of 
money  to  be  received  by  the  said  company,  as  and  when  the  same  shall  be  divided  bj 
the  authority  of  this  act." 

'  Beet  107.  That  no  "proprietor  of  any  share"  on  which  any  call  shall  have  been 
made  shall,  ailer  the  day  appointed  for  payment,  vote  at  any  meeting  of  the  proprietors 
till  the  call  shall  have  been  paid. 

Sect.  125.  "That  the  said  company  shall  and  they  are  hereby  required,  at  their  first  or 
some  subsequent  general  meeting,  and  afterwards  from  time  to  time  as  occasion  may 
require,  to  cause  the  names  of  the  several  corporations,  and  the  names  and  additions  of 
the  several  persons,  who  shall  then  be  or  who  shall  from  time  to  time  thereafter  become 
entitled  to  shares  in  the  said  undertaking,  with  the  number  of  shares  which  they  are  re» 
spectively  entitled  to,  and  the  amount  of  the  subscriptions  paid  thereon,  and  also  the 
proper  number  by  which  every  share  shall  be  distinguished,  to  be  fairly  and  distinctly 
entered  in  a  book  to  be  kept  by  the  said  company,  and  after  such  entry  made  to  cause 
their  common  seal  to  be  affixed  thereto ;  and  the  said  company  shall  from  time  to  time 
cause  a  certificate  or  ticket,  with  the  common  seal  of  the  said  company  affixed  thereto, 
to  be  delivered  to  every  such  proprietor  on  demand,  specifying  such  share  or  shares  to 
which  he  is  entitled  in  the  said  undertaking ;"  such  certificate  to  be  primt  facie  evi- 
dence of  title  to  the  shares,  but  the  want  thereof  not  to  prevent  the  proprietor  from  sell- 
ing. A  form  of  certificate  (under  the  common  seal  of  the  company)  is  added, 
stating  *that  "A.  B.  of  is  the  proprietor  of  the  share  or  shares,  Number    [*269 

,"  of  the  company,  subject  to  the  rules,  dec.,  of  the  company. 

Sect.  127.  "That  the  said  company  shall,  in  some  proper  book  to  be  provided  by  the 
said  company  for  that  purfiose,  enter  and  keep  a  true  account  of  the  places  of  abode  of 
the  several  proprietors  of  the  said  undertaking,  and  of  the  several  persons  and  corpora- 
tions who  shall  from  time  to  time  become  proprietors  thereof  or  be  entitled  to  any  share 
therein  ;  and  every  proprietor  of  the  said  undertaking,  or  (in  case  of  a  corporation)  the 
clerk  or  agent  of  such  corporation  duly  appointed,  may  at  all  convenient  times  have 
recourse  to  and  peruse  such  books  gratis,  and  may  demand  and  have  copies  thereof  or 
of  any  part  thereof,  paying  at  and  after  the  rate,*'  dtc ;  and  if  the  secretary  or  clerk  of  the 
said  company,  or  person  in  whose  custody  the  said  book  shall  be,  refuse  to  permit  any 
such  proprietor,  or  the  clerk  or  agent  of  any  such  corporation  as  aforesaid,  to  peruse 
such  book  at  any  reasonable  time,  or  shall  refuse  to  make  such  copy  within  a  reasonable 
period,  on  being  paid  as  aforesaid,  he  shall  for  every  such  oflfence  forfeit  and  pay  the 
sum  of  6^ 

Sect  129.  "That  the  several  parties  who  have  subscribed  or  who  shall  hereafter  sab> 
scribe  for  or  towards  the  said  undertaking'*  shall  pay  the  sums  by  them  respectively  sub- 
scribed for,  or  such  parts  thereof  as  shall  from  time  to  time  be  called  for  by  the  directors, 
at  such  times,  dec. 

Sect.  130  enacts  "That  the  said  directors  shall  have  power  from  time  to  time  to  make 
such  calls  of  money  from  the  subscribers  to  and  proprietors  of  the  said  undertaking  for 
the  time  being,  to  defray  the  expenses  of  and  to  carry  on  the  same,  as  they  from  time  to 
time  shall  find  necessary :"  then  follow  regulations  as  to  making  and  paying  calls,  (see 
a.  132,)  and  an  enactment  that,  if  any  owner  or  proprietor  for  the  time  being  of  any  share 
shall  neglect  or  refuse  to  pay  his  rateable  proportion  of  the  moneys  to  be  called  for,  the 
company  may  sue  for  and  recover  the  same,  dec,  or  the  said  directors  may  declare  the 
shares  belonging  to  such  owner  to  be  forfeited,  and  order  the  shares  to  be  sold :  "  provided, 
nevertheless,  that  no  advantage  shall  be  taken  of  any  forfeiture  of  any  share  in  the  said 
undertaking  until"  notice  shall  have  been  given  to  the  owner  (as  the  clause  particularly 
directs)  "that  such  share  hath  been  declared  forfeited:"  "nor  until  a  declaration  of 
forfeiture  of  the  said  directors  shall  have  been  confirmed,  either  at  a  general  or  special 
general  meetine  of  the  said  company,"  to  be  held  after  the  expiration  of  three  months 
from  the  day  of  notice. 

Sect.  132.  *«That  in  any  action  to  be  brought  by  the  said  company  against  any  pro- 
prietor for  the  time  being  of  any  share  in  the  said  undertaking,  to  recover  any  money 
due  and  payable  for  or  in  respect  of  any  call,  it  shall  be  sufficient  for  the  said  company 
to  declare  and  allege  that  the  defendant,  being  the  proprietor  of  a  share  in  the  said  under- 
taking, is  indebted  to  the  said  company  in  such  sums  of  money  as  the  calls  in  arrear 
shall  amount  to  for  a  call  or  so  many  calls  of  such  sums  of  money  *upon  a 
ahare  belonging  to  the  said  defendant,  whereby  an  action  hath  accrued  to  the  [•270 
aaid  company  by  virtue  of  this  act,  without  setting  forth  the  special  matter; 
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and  on  Ihe  trial  of  siieh  aetion  it  shall  only  be  necessary  to  prove  that  the  defendatit,  at 
thr  time  of  making  such  respective  calls,  was  a  proprietor  of  a  share  in  the  said  under* 
taking,  and  that  sach  call  was  in  fact  made,  and  that  such  notice  was  given  as  is  directed 
by  this  act,  without  proving  the  appointment  of  the  directors  who  made  such  calls,  or 
any  other  matter  whatsoever;  and  the  said  company  shall  thereupon  be  entitled  to 
recover  what  shall  appear  due,  including  interest  computed  as  aforesaid,  on  such  call^, 
unless  it  shall  appear  that  any  such  call  exceeded  6/«  per  share,  or  was  made  payable 
before  the  expiration  of  three  calendar  months  from  the  day  appointed  for  payment  of  the 
last  preceding  call,  or  that  notice  was  not  given  as  hereinbefore  required;  and  in  order 
to  prove  that  the  defendant  was  a  proprietor  of  such  share  in  the  said  undertaking,  as 
alleged,  the  production  of  the  book  in  which  the  said  company  is  by  this  act  directed  to 
enter  and  keep  the  names  and  additions  of  the  several  proprietors,  from  time  to  time,  of 
shares  in  the  said  undertaking,  with  the  number  of  shares  they  are  respectively  entitled 
to,  and  of  the  places  of  abode  of  the  several  proprietors  of  the  said  undertaking,  and 
of  the  several  persons  and  corporations  who  shall  from  time  to  time  become  proprietors 
thereof  or  be  entitled  to  shares  therein,  shall  be  prim^  facie  evidence  that  such  defendant 
is  a  proprietor,  and  of  the  number  and  amount  of  his  share  therein." 

Sect  135.  *'  That  it  shall  be  lawful  for  the  several  proprietors  of  shares  in  the  said 
undertaking,  and  their  respective  executors  and  administrators  and  successors,  tn  sell 
and  dispose  of  any  shares  to  which  they  shall  be  entitled  therein,  sub>ect  to  the  rules 
and  conditions  herein  mentioned;  and  the  conveyance  of  such  shares  shall  be  by  writing, 
duly  stamped,  and  may  be  in  the  following  words  or  to  the  like  effect,'*  (adding  a  form:) 
the  deed  or  conveyance  to  be  kept  by  the  company  or  their  secretary  or  clerk,  who  shall 
enter,  in  some  book  to  be  kept  for  that  purpose,  a  memorial  of  such  transfer  and  s^le : 
^and  until  such  memorial  shall  have  been  made  and  entered  as  before  directed  the  seller 
thereof  shall  remain  and  be  held  liable  for  all  future  calls,  and  the  purchaser  shall  have 
no  part  or  share  in  the  profits  of  the  said  undertaking,  nor  any  interest  in  respect  of  such 
share  paid  to  him,  nor  any  rate  in  respect  thentof  as  a  proprietor  of  the  said  under- 
taking/' 

Sect.  206  recites  that  the  probable  expense  of  making  the  railway,  &c.,  will  be 
150,000/.,  and  that  more  than  four-fiAhs  thereof,  or  120,000/.,  has  already  been  subscribed 
for  (see  p.  264,  ante;)  and  enacts,  **that  the  whole  of  the  said  sum  of  150,000/.  shall  be 
•ubscribed  for  in  like  manner,*'  before  any  of  the  powers  given  by  the  act  for  compulsory 
taking  of  land  shall  be  pat  in  force. 
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A  railway  act,  6  dc  7  W.  4,  c.  civ.,  enacted  that  all  persons  who  htid  subteribed  or  ihmdd 
tlmtafltr  nUnrribe  towards  the  andertaking,  and  their  successors,  dtc.,  and  assigns 
should  be  the  company  for  making,  dec,  the  railway,  and  might  raise  among  tbem 
selves  600,000/.,  to  be  divided  into  50/.  shares,  which  were  thereby  vested  in  the  parties 
taking  the  iome,  and  their  respective  successors,  &c.,  and  assigns :  and  that  every 
person,  dec.,  and  their  successor.^,  dec,  and  assigns,  who  had  subscribed  or  should 
subscribe  for  shares,  or  such  sums  as  should  be  demanded  in  lieu  thereof,  towards 
the  undertaking,  should  be  entitled  to  profits,  dec. 

Also  that  the  company  should,  at  a  meeting,  and  from  time  to  time  afterwards,  enter  in 
a  book,  to  be  kept  by  them,  the  names  and  additions  of  the  persons  who  should  then 
be,  or  should  thereafter  from  time  to  time  become,  entitled  to  shares,  and  the  number 
of  shares  held,  and  the  aoiount  of  subscription  paid  by  each.  Power  was  given  to  the 
company  to  make  calls,  and  recover  the  amount  by  action;  and,  in  actions  for  calfai, 
the  book  was  to  be  primil  facie  evidence  that  the  party  registered  therein  was  a  pro- 
prietor, and  of  the  number  and  amount  of  his  shares. 

Hie  act  also  empowered  proprietors  to  sell  their  shares;  the  conveyance  to  be  in  a 
certain  written  or  printed  form,  and  stamped,  and  a  memorial  thereof  to  be  entered ; 
and  till  such  entry  the  seller  was  to  remain  liable  for  calls,  and  the  buyer  have  no 
right  to  profits. 

Certain  compulsory  powers  were  given  to  the  company;  but  the  act,  reciting  that apaH 
of  the  600,000/.  had  already  been  subscribed,  forbade  the  exercise  of  such  powers  till 
the  whole  amount  should  have  been  subscribed  for  in  like  manner. 

Before  the  passing  of  the  act  A.  and  B.  became  respectively  possessed  of  scrip  crrtii- 
cates  of  certain  shares  which  had  belonged  to  subscribers.  The  certificafes  stated 
respectively  that  the  holders,  having  signed  the  parliamentary  contract  required  bv  die 
standing  orders,  and  agreed  to  pay  all  calls,  were  the  proprietors  of  shares,  dee.    A. 
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and  B.  had  not  signed  the  contnct,  nor  executed  any  formal  subeeription  to  the 
taking.  After  the  passing  of  the  act,  the  company  advertised  for  holders  of  scrip  to 
bring  it  in  to  be  registered.  A.  and  B.  brought  in  their  certificates  accordingly ;  and 
the  shares  were  registered  in  their  respective  names.  No  memorial  of  a  sale  to  either 
was  ever  entered.  A.  afterwards  attended  a  half-yearly  meeting  of  the  company ;  and 
B.  paid  a  call  on  his  shares. 

In  actions  against  A.  and  B.  for  calls, 

jSeldf  that  the  absence  of  proof  as  to  subscription,  and  the  want  of  memorials,  did  not 
prevent  A.  or  B.  from  being  liable  as  a  proprietor. 

Alsd,  that  the  book,  containing  the  requisite  particalars  as  to  A.  and  B.,  was  evideora 
against  them,  though  it  did  not  contain  the  names  of  all  the  original  subscribers. 

In  the  first  of  these  causes  the  plaintifls  sued  in  debt  for  calls  on  twenty 
five  railway  shares,  of  which  defendant  was  registered  as  the  proprietor. 
Pleas :  Never  indebted ;  and  that  defendant  was  not  proprietor  of  the  shares. 
On  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London  after 
Michaelmas  term,  1839,  it  appeared  that  the  company  was  formed  under 
Stat.  6  &  7  W.  4,  civ.,  local  and  personal,  public :  (a)  that  *the  de-  r*o72 
fendant  was  not  an  original  subscriber,  but  that  other  persons  had  *- 
signed  the  parliamentary  contract  as  subscribers  for  the  shares  in  question ; 
that,  after  the  passing  of  the  act,  the  company  published  an  advertisement 
requesting  the  holders  of  scrip  to  bring  it  in  to  be  registered ;  that  defendant 
thereupon  brought  scrip  certificates  for  the  shares  in  question  to  the  company's 
office  to  be  registered  in  his  name;  that  the  certificates  were  endorsed, 
in  defendant's  writing,  *'  Robert  Hay  Graham,  M.  D.,  East  Acton,  Middle- 
sex, to  be  registered  m  five  fives ;"  that  the  shares  were  registered  accord- 
m^ly ;  and  that  defendant  paid  the  first  call  on  the  shares.  There  was  ni) 
evidence  to  show  how  the  defendant  became  possessed  of  his  scrip.  It 
appeared  that  such  scrip  was  in  fact  negotiable  on  the  stock  exchange 
immediately  on  its  issuing.  The  scrip  certificates  contained  these  words : 
^'  The  holder  of  the  above  shares,  having  signed  the  parliamentary  contract, 
and  having  agreed  to  pay  all  calls  in  respect  thereof,  is  the  proprietor  of" 

"  shares  in  the  undertaking."    The  register  book,  kept  under  sect 

145  of  the  act,  was  produced  at  the  trial,  and  gave  the  requisite  particulars 
as  to  the  defendant,  but  it  did  not  contain  the  names  of  all  the  persons  who 
originally  subscribed  to  the  undertaking,  and  contained  the  names  of  some 
holders  of  scrip  certificates  who  were  not  original  8ubscribers.(&)  It  was 
objected,  for  the  defendant,  that  the  book,  on  this  ^account,  was  not  rm^o 
pnmS  facie  evidence,  under  sect.  152,  of  the  defendant's  proprietor-  ■• 
ship ;  and  that  it  did  not  appear  from  the  other  facts,  that  he  had  ever 
become  legally  entitled  to  the  shares.  The  lord  chief  justice  gave  leave  to 
move,  on  these  points,  for  a  nonsuit :  and  the  plaintifls  had  a  verdict.  BykSj 
in  Hilary  term,  1840,  obtained  a  rule  nisi  for  entering  a  nonsuit. 

In  The  London  Grand  Junction  Rtnlway  Company  v.  Gumionj  the  plead- 
infvs  were  like  those  in  Dr.  Graham's  case.  On  the  trial,  before  Lord  Den- 
man,  C.  J.,  at  the  sittings  in  London  after  Michaelmas  term,  1839,  it  was 
proved  that  the  defendant  held  scrip,  but  was  not  an  original  subscriber ; 
that  other  persons  had  signed  the  parliamentary  contract  as  subscribers  for 
the  shares  in  question ;  that,  after  the  advertisement  mentioned  ante,  p.  272, 

(a)  *'For  making  a  railway  to  join  the  London  and  Birmingham  railway  at  or  near 
the  Ream's  canal  in  the  parish  of  8t.  Pancras  in  the  county  of  Middlesex,  and  to 
nroceed  from  thenqjD  to  Skinner  Street  in  the  city  of  London,  to  be  called  *Thp  London 
Grand  Jnnction  railway.*  *'  The  clauses  chiefly  referred  to  in  the  argument  will  be  fonad 
at  the  end  of  the  case,  p.  S80,  post. 

(b)  In  The  Limdon  Grand  Junction  Railway  Company  y.  Freeman,  S  Man.  A  0. 606,  (40  E. 
C.  I^  R.  636  ;>  8.  C.  8  Scott,  N.  R.,  705,  the  transactions  of  the  company  as  to  the  acqui- 
sitions of  shares,  registratio%  Ac,  are  veiy  folly  stated. 
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defendant  sent  his  scrip  to  the  company's  office  to  be  registered  la  his  name, 
which,  with  his  address,  was  endorsed  on  the  certificates  in  his  own  writing ; 
that  the  shares  were  registered  accordingly ;  and  that  defendant  afterwards 
attended  the  half*yearly  general  meeting  of  proprietors  in  February,  1838. 
There  was  no  evidence  to  show  how  he  acquired  the  scrip.  The  scrip  cer- 
tificate contained  the  words  already  set  out,  p.  272,  anti.  The  register 
book  was  produced,  and  objected  to  as  imperfect.  Leave  was  given  to 
move  to  enter  a  nonsuit  on  both  the  grounds  taken  in  the  former  case :  and 
the  plaintiiTs  had  a  verdict.  Thesiger^  in  Hilary  term,  1840,  obtained  a  rule 
nisi,  according  to  the  leave  reserved. 

Sir  F.  PoUocky  in  Trinity  term,  1840,  showed  cause  against  both  rules.(a) 

*2741  ^^^-  ^^  ^^'  ^^^  ^^  ^^^*  6  &  7  W.  4,  *c.  civ.  were  intended  to 
^  prevent  the  kind  of  inquiry  now  instituted,  by  making  the  register 
book  and  certificates  there  mentioned  conclusive  as  to  proprietorship.  But, 
assuming  that  this  discussion  may  be  entered  upon,  there  is  no  ground  for 
asserdng  that  a  party  mi^ht  not  become  interested  in  the  undertaking  as  a 
proprietor  before  any  registration  under  the  act,  without  having  subscribed 
the  parliamentary  contract.  It  is  sufficient,  to  satisfy  the  standing  orders, 
that  a  certain  amount  of  subscriptions  should  be  obtained  before  a  bill  is 
brought  in ;  the  policy  of  the  parliamentary  regulation  does  not  reach  farther. 
The  enactment  in  sect.  3,  that  all  who  have  subscribed  or  shall  subscribe  for 
shares,  &c.,  shall  be  entided  to  profits,  has  no  necessary  reference  to  the  par- 
liamentary contract.  Sect.  223  enacts  that  the  whole  600,000/.  shall  be 
subscribed /or  before  any  compulsory  power  of  taking  land  shall  be  exercised 
under  the  act ;  but  that  aflects  the  compulsory  proceeding  only.  The  provi* 
aion  in  sect.  155,  condnuing  the  vendor's  liability  for  -calls  till  a  memorial 
of  the  conveyance  be  entered,  is  merely  a  provision  for  the  security  of  the 
company  in  the  case  of  a  sale  under  that  clause.  It  cannot  have  been 
deemed  essen'ial,  as  a  matter  of  policy,  that  the  persons  signing  the  parlia- 
mentary contract  should  continue  to  be  the  shareholders ;  for,  ailer  registra- 
tion, the  shares  (by  sect.  155)  may  be  transferred  by  writing,  with  a  stamp, 
to  any  person.  And,  before  registration,  there  is  nothing  in  the  act  to  pre- 
vent a  bond  fide  transfer  of  interest  by  handing  over  scrip :  the  scrip  is  a 
title  to  re&risfration ;  and,  if  the  company  agree  to  register  the  holder,  he  may 
be  entered  on  the  books  accordingly,  and  the  seller  discharged.  Sect.  3,  in 
the  most  general  language,  vests  the  shares  ^'  in  the  several  parties  taking 

*2751  ^^  ^^^ '"  ^  ^^y  ^^  ^y  ^^y  mode  of  ^acquisition  which  the  com- 
-'  pany  will  adopt  by  registration.  After  such  a  recognition  by  them 
no  other  person  than  the  party  whom  they  had  registered  could  be  liable  to 
their  demands  as  the  shareholder.  In  some  cases,  as  marriage,  death,  or  in- 
solvency, occurring  before  there  could  be  a  registration,  the  property  must 
have  passed  without  a  formal  transfer.  Such  a  transfer,  indeed,  could  not 
take  place  before  the  act,  because  shares  did  not  exist  till  sect.  3  was  carried 
into  eflfect.  It  has  been  siid  that  the  making  over  of  scrip  without  the  sanc- 
tion of  a  statute  is  unlawful,  and  a  kind  of  gambling.  But  that  character 
cannot  necessarily  attach  to  every  substitution  of  a  new  holder  for  the  orii^inal 
subscriber.  If,  at  the  time  of  registration,  the  orisfinal  party  appeared  per- 
sonally, and  said,  "  I  subscribed  the  deed  for  twenty-five  shares,  but  do  not 
now  want  them  ;  my  friend  will  take  them,"  and  the  latter  consentinsr,  was 
registered,  sMch  a  proceeding;  could  not  be  deemed,  on  the  face  of  it,  illegal. 
In  Fox  V.  Clf/ton,  9  Bing.  115,  119,  (23  E.  C.  L.  R.  273,)  (6)  the  transfer 

.    (a)  Jnne  0th.   Before  Lord  Denvnan,  G.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
(6)  See  Fox  v.  Cli/ton,  6  Bing.  776,  (19  E.  C.  L.  R.  383.) 
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of  scrip  before  executing  the  partnership  deed  was  commented  upon  by  Tnr- 
j>Ahy  C.  J.,  and  treated  as  a  legal  and  binding  transaction.  In  Jotephi  y. 
PebrtTj  3  B.  &  C.  639,  (HE.  C.  L.  R.  209*,)  where  an  association  profes^- 
ine  to  make  shares  transferable  without  authority  of  pariiament  was  held  ille- 
gal, the  decision  turned  on  the  Bubble  Act,  6  G.  1,  c.  18,  sects.  18,  19, 
now  repealed.(a)  And  even  that  act  did  not  make  every  transfer  of  shares 
in  any  joint  undertaking  void  per  se :  Bex  v.  Wdb^  14  East,  406,  and  Pratt 
y.  Hutchinsanj  15  East,  511,  show  this :  and  Kempson  y.  Saunders j  4Bing.  5, 
(13  E.  C.  L.  R.  321,)  is  an  instance  in  which  a  transfer  of  scrip  *in  r^Mg 
a  projected  company,  before  obtaining  an  act  of  parliament,  was  *■ 
held  not  to  be  within  stat.  6  G.  1,  c.  18.  In  Duvergier  v.  Fellows^  5  Bing* 
248,  (15  E.  C.  L.  R.  436,)  (6)  it  was  alleged  by  the  seventh  plea,  and  admit- 
ted by  demurring,  that  the  plaintiiTs  intended  to  act  as  a  corporate  body 
without  any  charter.  The  effect  given  to  the  word  ^^  subscribers"  in  The 
Thames  Tunnel  Company  v.  SheUan,  6  B.  &  C.  341,  (13  E.  C.  L.  R.  194^) 
which  may  be  referred  to,  turned  entirely  on  the  construction  of  a  particulai 
act  of  parliament. 

The  defendant  Graham  has  recognised  his  liability  by  paying  the  first  call 
upon  all  his  shares. 

Thesiger  for  Gunston,  and  Byles  for  Graham,  contrii.  Gunston  was  not 
a  subscriber  or  proprietor  within  the  meaning  of  stat.  6  &  7  W.  4,  c.  civ. 
He  was  not  an  original  subscriber ;  nor  had  he  purchased  from  a  subscriber 
registered  under  sect  145.  Even  assuming  that  the  traffic  in  scrip  before  the 
act  passed  was  not  illegal,  the  transfer  of  it  before  that  time  could  not  convey 
any  perfect  title :  the  scrip  would  be  only  a  chose  in  action.  Sect.  3  vests 
shares  in  the  "  parties  taking  the  same ;"  but  that  provision  is  over-ridden 
by  the  subsequent  words,  that  eveiy  person,  &c.,  '^  who  have  svbscrihed  oi 
shall  severally  subscribe  for  one  or  more  share,"  &c.,  shall  be  entitled  to  the 
profits.  [Patteson,  J.  Sect.  3  mentions  the  creation  of  shares  as  a  thing 
to  be  done :  yet  it  speaks  of  parties  who  ^^  have  subscribed  for  shares,''  as 
if  something  equivalent  to  subscription  might  have  taken  place  already. 
CoLEKiDGE,  J.  '^  Have  subscribed,"  there,  cannot  mean  shall  have  sub- 
scribed, because  it  is  followed  by  die  words  ^^  shall  severally  sut>-  r^^m 
scribe."]  "  Subscribed"  may  refer  to  a  mere  signing  of  the  parlia-  ^ 
mentary  contract.  At  all  events,  the  subscribers  contemplated  in  this  clause 
would  have  made  an  original  deposit.  Sect.  223  shows  the  intention  of 
the  ]e&;islature  that  all  the  required  sum  should  be  actually  subscribed  for 
<<  in  like  manner"  with  the  first  350,000/.  Sects.  149, 150,  also  intimate  a 
distinction  between  persons  originally  subscribers  and  those  who  are  not  so^ 
A  great  part  of  the  argument  of  Baylcy,  J.,  on  the  construction  of  the  word 
«  subscriber,"  in  The  Thames  Tunnel  Company  v.  Sheldon,  6  B.  &  C.  341,(c) 
applies  strictly  to  this  case.  It  cannot  be  contended  that  Gunston,  though 
not  a  subscriber,  or  regularly  deriving  his  interest  from  one,  might  be  liable 
as  a  proprietor.  The  original  illegality  of  a  trafficking  in  scrip  before  the  act 
could  not  be  cured  by  a  subsequent  agreement.  It  would  be  an  evasion  of 
the  parliamentary  contract  if  the  liabilities  under  it  could  be  put  off  at 
pleasure  by  an  iriformal  transfer:  and  Josephs  v.  Pebrer,  3  B.  &  C.  639,  (11 
E.  C.  L.  R.  209,)  shows  that  such  a  transaction  could  not  be  valid.  Until 
Hie  act  passed,  no  one  could  make  himself  a  proprietor  but  by  subscribing* 


'  (a)  Slat.  6  O.  4,  e.  SI,  s.  I. 

(b)  Affirmed  on  error,  Dvvergter  y,  FeUow,  10  B.  &  C.  828.  («1  E.  C.  L.  H.  177.) 
(r)  Thesierer  read  the  passage  in  the  judgment  of  Bayley,  J.,  from  "Now  the 
'^anis,'*  to  **puts  down  his  name,**  pp.  847, 8» 
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after  &e  act,  no  one  could  convey  hi^  tide  to  another  but  by  &e  mesaA 
pointed  out  in  sect.  155.  Here  the  original  subscriber  ought  to  have  been 
registered ;  (and  he  only  was  entitled  to  be  so,)  and,  if  he  conveyed  to 
another  party,  a  memorial  of  the  conveyance  should  have  been  made.  Till 
that  was  done  the  seller  would  remain  liable  for  calls.  No  memorial  of  a 
conveyance  to  Gunston  appears :  and,  as  he  neither  signed  the  parliamentary 
•fXTfii  ^c^I)  ^^^  ^  registered  as  a  ^subscriber,  there  is  no  evidence  of  his 
^'^J  liability  to  calls.  Fax  v.  Cliftan,  6  Bing.  776,  (19  E.  C.  L.  R. 
233Xa)  is  not  a  parallel  case  to  this :  but  there  it  was  a  iact  mainly  relied 
upon  against  the  defendants  that  they  were  not  only  holders  of  the  com- 
pany's scrip,  but  original  depositors.  It  is  contended,  here,  that  Gunston 
appears,  on  the  evidence,  to  have  acquiesced  in  the  right  of  the  company  to 
deal  with  him  as  a  proprietor.  But,  until  a  proper  title  was  conferred  upon 
him,  he  was  merely  the  transferee  of  a  chose  in  action ;  his  bringing  in  his 
certificates  to  be  registered  after  the  company's  advertisement,  and  his 
attendance  at  a  meeting,  do  not  estop  him  from  alleging  that  the  company 
have  never  given  him  a  legal  tide. 

This  applies  also  to  the  case  of  Dr.  Graham,  which  diflers  from  that  of 
Gunston  chiefly  in  the  fact  that  Graham  has  paid  calls.  But  he  did  not 
know,  when  he  did  so,  that  he  had  not  been  constituted  a  proprietor  in  the 
manner  prescribed  by  the  act;  and,  even  if  he  knew  it,  the  company  cannot 
insist  upon  his  paying  calls  when  they  have  not  given  him  a  valid  title  to 
shares.  It  does  not  appear  that  these  are  not  still  vested  in  the  parties  who 
originally  subscribed  for  them  under  the  parliamentary  contract:  for  to  say 
that  shares  did  not  exist  when  that  was  executed  is  only  a  verbal  criticism. 
In  Vice  v.  Lady  Jhtsm^  7  B.  &  C.  409,  (14  E.  C.  L.  R.  63,)  die  defendant's 
admissions,  by  language  and  conduct,  were  stronger  than  those  of  either 
defendant  in  this  case ;  yet  they  were  held  not  conclusive,  because  she  had, 
in  reality,  never  acquired  any  interest  in  the  partnership  property.  Lord 
Tenterden  said,  '*  The  fact  of  her  having  thought  that  she  had  such  an 
interest"  "  will  not  make  her  liable."  "  Her  having  expressed  an  opinion 
•2791  ^hat  she  was  so,  *might  be  primfi  facie  evidence  that  she  had  an 
^  interest ;  but  the  other  facts  in  the  case  show  that  she  had  not  any 
interest." 

The  register  book,  supposing  it  perfect,  was,  by  sect.  152,  only  primft 
facie  evidence,  which  is  rebutted  by  the  other  proofs  in  these  cases  ;  but  it 
was  not,  in  fact,  made  up  as  sect.  145  requires;  and  the  defendants  ought 
not  to  be  concluded  by  a  document  which  would  not  afibrd  them,  in  their 
turn,  the  proof  they  are  entitled  to  require  from  it  agamst  other  members  of 
the  company. 

(Sir  /.  Campbell^  Attorney-General,  cited,  on  the  point  of  estoppel  by 
acquiescence,  The  Cron^ord  Railway  Company  v.  Lacy^  3  Y.  &  J.  80.) 
[Lord  Denman,  C.  J.  There  the  party  had  acted  under  a  statute  which 
expressly  named  himj  Ciir.  adv,  vtdL 

Lord  Denman,  C.  J.,  in  this  tenn,  (January  13th,)  delivered  the  judgment 
of  the  court  in  both  cases. 

These  cases  were  directed  to  be  brought  on  for  argument  out  of  their  turn 
at  the  same  time  with  that  of  TTie  Bimnnfi^ham^  Bristol^  and  Thames  JunC" 
Hon  Railway  Company  v.  Locke^  ant^,  p.  256,  that  all  the  objections  might  be 
argued  together.  Since  that  time,  the  Court  of  Exchequer  Chamber  has 
decided,  in  an  action  brought  by  the  same  plaintiffs  against  a  person  of  the 

(a)  See  Fox  v.  Clifion,  9  Bing.  115,  (83  E.  C.  L.  R.  879.) 
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name  of  Freeman,  (a)  that  all  the  objections  arinng  in  these  two  are  insuffi* 
cient  to  prevent  the  plaintiffs  from  recovering.  *In  both  cases  it  fol-  r*aQA 
lows  that  the  rules  for  new  trials  must  be  discharged.  '- 

Rules  discharged,  (fr) 

(a)  Thg  London  Grand  Jvmdion  Railway  Company  v.  Freeman,  2  Man.  Sc  G.  606 ;  8.  C 
S  Scott,  N.  R.  706.    See  p.  S67,  note  (6),  ante. 

(6)  Stat.  6  &  7  W«  4,  c.  civ.  s.  1,  enacts  that  certain  persons  named,  and  every  other 
person  and  corporation  **  that  has  suhscribed  or  shall  hereafter  Hubscribe  towards  the 
aaid  undertaking,  and  their  several  and  respective  successors,  executors  Administrators 
and  assigns,"  shall  be  the  company  for  making  and  maintaining  the  railway,  &c. 

Sect.  3  empowers  the  company  to  raise  among  themselves  any  sum  for  making  and 
maintaining  the  railway,  &c.,  not  exceeding  600,000/.,  the  whole  to  be  divided  into 
shares  of  50/.  each,  which  shall  be  numbered,  &c.,  and  ** shall  be  and  are  hereby  v#*sted 
in  the  several  parties  taking  the  same,  and  their  several  and  respective  successors, 
executors,  administrators,  and  assigns,  to  their  proper  use  and  benefit,  proportionably  to 
the  sum  they  shall  severally  contribute;  and  every  person  and  corporation,  and  their 
aeveral  and  respective  successors,  executors,  administrators,  and  assigns,  who  have 
subscribed  or  shall  severally  sub^scribe  for  one  or  more  share  or  shares,  or  such  sum  or 
sums  as  shall  be  demanded  in  lieu  thereof,  towards  the  said  undertaking,*'  dec,  shall  be 
entitled  to  profits  in  proportion. 

Sect.  145  enacts  that  the  company,  at  their  first  or  some  subsequent  general  meeting, 
and  afterwards  from  time  to  time  as  occasion  may  require,  shall  caiv«e  the  nauies  and 
additions  of  the  persons  who  shall  then  be,  or  who  shall  from  time  to  .time  thereafter 
become,  entitled  to  shares,  with  the  number  of  shares  they  are  entitled  to,  the  amount 
of  subscriptions  paid  thereon,  and  the  number  of  each  share,  to  be  entered  in  a  buok  to 
be  kept  by  them,  and  after  such  entry  made,  shall  affix  the  common  seal  thereto;  and 
shall  from  time  to  time  give  a  certificate  under  the  common  seal  to  every  proprietor, 
specifying  the  shares  to  which  he  is  entitled,  such  certificate  to  be  Admitted  in  all  courts 
as  prim&  facie  evidence  of  the  title  of  such  respective  proprietors,  their  successors,  Ac, 
or  assigns,  to  the  shares  therein  specified.  Sect.  147  enacts  that  the  company  shall,  ^in 
•ome  proper  book  to  be  provided  by  the  said  company  for  that  purpose,  enter  and  keep 
a  true  account  of  the  places  of  abode  of  the  several  proprietors  of  the  said  undertaking, 
and  of  the  several  persons  and  corporations  who  shall  from  time  to  time  become  pro* 
prietors  thereof,  or  be  entitl  'd  to  any  share  therein  ;**  and  every  proprietor,  dtc,  may  have 
recourse  to  and  peruse  such  book,  A^, 

Sect  149  enacts  that  the  parties  **  who  have  subscribed,  or  who  shall  hereafter  sab- 
scribe  for  or  towards  the  said  undertakiug.  shall*'  **  pay  the  sums  of  money  by  them 
respectively  subscrit>ed  for  or  towards  such  parts  or  proportions  therf'of  as  shall  from 
time  to  tirne  be  called  for  by  the  directors  of  the  said  company,  under  and  by  virtue 
of  the  powers  of  this  act,  at  such  times  and  at  such  places  and  to  such  person  as  shall 
be  'directed  by  the  said  directors;*'  and  in  case  of  refusal  or  neglect  to  pay 
the  money  so  subscribed  for,  or  the  part  thereof  so  called  for,  the  company  may  [*281 
recover  it  with  interest  in  any  court  of  law  or  equity. 

Sect.  150  enacts  that  the  directors  '*  shall  have  power  from  time  to  time  to  make  such 
calls  of  money  from  the  subscribers  to  and  proprietors  of  the  said  undertaking  for  the 
time  being,  to  defray  the  expenses  of  and  to  carry  on  the  same,  as  they  from  time  to  time 
shall  find  it  necessary;*'  but  the  aggregate  amount,  and  the  amount  to  be  called  for  at 
once,  are  limited,  and  restrictions  are  imposed  as  to  time,  and  in  other  respects:  ihe  calls, 
if  unpaid,  may  be  recovered,  with  interest,  by  action,  &c.,  or  the  shares  declared  forfeited 
after  notice  and  confirmation  by  a  general  or  special  general  meeting. 

Sect.  152  enacts  **that  in  any  action  to  be  brought  by  the  said  C(»mpany  against  any 
proprietor  for  the' time  being  of  any  share.*'  to  recover  money  due  on  any  call,  ••  the  pro- 
duction of  the  book  in  which  the  said  company  is  by  this  act  directed  to  enter  and  keep 
the  names  and  additions  of  the  several  proprietors  from  time  to  time  of  shares  in  the  said 
undertaking,  with  the  number  of  shares  they  are  respectively  entitled  to,  and  of  the  places 
of  abode  of  the  several  proprietors  of  the  said  nndertakin?,  and  of  the  several  persons 
and  corporations  who  shall  from  time  to  lime  become  proprietors  ther«;of  or  be  entitled 
to  shares  therein,  shall  be  prim&  facie  evidence  that  such  defendant  is  a  proprietor,  and 
of  the  number  and  amount  of  his  shares  therein." 

Sect.  155  enables  the  proprietors  of  shares,  their  executors,  adminsirators  and  succes- 
sors, *Mo  sell  and  dispose  of  any  shares  to  which  they  shall  be  entitled  therein,  subject 
to  the  rules  and  conditions  hf*rein  mentioned;  and  the  form  of  convevance  i>f  such  shares 
may  be  in  writing  or  in  print,  or  partly  in  writing  and  partly  in  print,  and  daly  siampett ;" 
(a  form  of  conveyance  is  then  Kiven.  by  which  the  seller  assigns  and  transfers  to  the 
buyer,  his  executors,  Slc  and  he  accepts,  subject  to  the  conditions  on  which  the  seller 


281]  1  Adolphvs  &  Ellis,  N.  S.  541 

held,  the.  share  iiiimhered-*— ;)  the  deed  or  conrejanee  on  every  sale  is  to  he  kept  hf 
the  company,  and  a  memorial  entered ;  and,  until  snch  memorial  shall  have  been  made 
and  entered  as  before  directed,  the  seller  shall  remain  liable  for  calls,  and  the  buyer  have 
no  part  of  the  profits,  or  interest  in  respect  of  the  share,  or  vote  in  respect  thereof  as  a 
proprietor. 

siect.  333.  **  And  whereas  the  probable  expense  of  making  the  said  railway  and  the 
other  works  hereby  authorized  will  amount  to  the  sum  of  600,000/.,  and  the  sum  of 
850,000/.  and  upwards,  or  more  than  one  half  thereof,  has  been  already  subscribed  for 
by  several  persons  under  a  contract  binding  themselves,  their  heirs,  executors,  adminis- 
trators, and  assigns,  for  the  payment  of  the  several  sums  by  them  respectively  subscribed 
for;  be  it  therefore  enacted,  that  the  whole  of  the  said  sum  of  600,0001.  shall  be  subscribed 
for  in  like  manner  before  any  of  the  powers  given  by  this  act  in  relation  to  the  compul- 
sory taking  of  land  for  the  purposes  of  the  said  railway  shall  be  put  in  force." 
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Railway  Company  v.  WHIT£.(a) 

By  an  act  (6  &  7  W.  4,  c.  Ixxix^)  establishing  a  railway  company,  the  management  of 
the  company  was  vested  in  directors :  they  were  empowerea  to  make  calls,  under  cer- 
tain regulations  as  to  time,  dtc,  and  were  directed  to  enter  their  proceedings  in  books ; 
and  it  was  declared  competent  to  any  general  or  special  general  meeting  of  the  com- 
pany to  call  for  and  inspect  all  books,  dec,  and  documents  relating  to  the  company, 
and  to  require  any  information  from  the  directors. 

Jt  was  also  provided  that,  in  any  action  by  the  company  against  a  shareholder  for  calls, 
it  should  be  sufficient  to  declare  that  defendant,  being  proprietor  of  a  share,  is  indebted 
to  the  company,  in  such  sum  as  the  calls  amount  to,  for  so  many  calls  upon  a  share 
belonging  to  him,  whereby  an  action  had  accrued,  &c. ;  and  it  should  be  sufficient  to 
prove  that  defendant,  at  the  time  of  making  the  calls,  was  a  shareholder,  and  that  such 
call  was  in  fact  made  and  notice  of  it  given,  as  directed  by  the  act ;  whereupon  the 
plaintififs  should  recover,  unless  it  appeared  that  the  call  exceeded  the  proper 
amount,  or  was  made  payable  too  soon  after  (he  last  preceding  call,  or  that  notice  had 
not  been  given  according  to  the  act. 

In  an  action  against  a  shareholder  for  calls,  the  declaration  being  as  above, 

Beldt  that  the  defendant  could  not  claim  to  inspect  the  minute  books  of  the  company  and 
of  the  directors'  meetings, '*  particularly  with  respect  to  the  calls*'  sued  upon,  for  the 
purpose  of  framing  his  plea:  and  a  rule  nisi  for  such  inspection  was  discharged. 

The  defendant,  in  the  first  instance,  applied  to  a  judge,  on  summons,  which  was  attended 
by  the  plaintiffs ;  and  the  judge  referred  the  question  to  the  court. 

SembU,  that,  if  the  inspection  had  been  grantable,  the  proceedings  on  summons  were 
equivalent  to  a  demand  and  refusal. 

Debt.  The  declaration  stated  that  defendant,  on,  &c.,  he  then  being  the 
owner  and  proprietor  of  1 12  shares  of  and  in  a  certain  undertaking  men- 
tioned in  a  certain  act  (6  &7  W.  4,c.  Ixxix.  "  for  making  a  railway,"  &c.,) 
(b)  that  is  to  say  an  undertaking  for  maintaining  the  said  railway  and  other 
works  mentioned  in  the  act,  was  indebted  to  the  company  in  a  certain  large 
sum,  viz.  856/.,  for  divers,  to  wit  three  calls,  of  the  sums  of,  &c.  respectively, 
upon  each  and  every  107  of  the  said  shares ;  and  in  25/.  for  divers,  to  wit, 
two  calls  of,  &c.  respectively,  upon  each  and  every  five  of  the  said  shares ; 
whereby  and  by  reason  of  the  non-payment,  &c.  an  action  had  accrued  to 
the  said  company,  by  virtue  of  the  aforesaid  act  of  parliament,  to  demand, 
&c. :  yet,  &c. 

^ooo-i  ^Particulars  of  demand,  stating  that  the  action  was  brought  "  to 
J  recover  the  sum  of  881/.  due  from  the  defendant  to  the  company  (or 
the  following  calls  upon  112  shares  held  by  him  in  the  undertaking  mention* 
ed  in  (he  declaration,"  &c.  (specifying  the  calls  by  date,  amount,  and  num* 
ber  of  shares,)  ^^  together  with  interest,"  &c. 

(a)  This  case,  decided  February  Ist,  1841,  is  iatentionallj  transposed  on  account  of 
its  subject 
(6)  See  pp.  967,  D0te,(6)  367,  note,  (c)  ante. 

2  Z 
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Plattj  in  Trinity  tenn,  1840,  obtained  a  rale  calling  on  the  pTaintifis  to 
show  cause  ^'  why  the  defendant  and  his  attorney  should  not  be  at  liberty  to 
inspect  and  take  extracts  from  the  several  minute  books  of  the  plaintiffs  and 
of  the  meetings  of  the  directors  of  the  company,  particulaiiy  with  respect  te 
the  calls  for  recovery  whereof  this  action  is  brought." 

The  defendant's  attorney  made  an  affidavit  in  support  of  the  rule,  stating 
his  belief  that,  in  order  to  plead  the  several  grounds  of  defence  accurately, 
it  was  necessary  for  defendant  and  his  attorney  to  inspect  and  take  extracts 
from  the  minute  books  of  the  plaintifis,  particularly  as  to  the  minutes  of  those 
meetings  at  which  the  calls  in  question  were  made,  and  the  minutes  of  the 
several  meetings  at  which  certain  deviations  or  alterations  in  the  formation 
of  the  railroad  were  resolved  upon  ;  that  the  pleader  employed  by  deponent 
had,  for  the  purpose  of  preparing  the  requisite  pleas,  required  of  him  certain 
infonuation,  which,  in  deponenrs  judgment  and  belief,  could  be  procured 
only  from  the  plaintiffs  minute  books ;  and  that  the  deponent,  for  the  pup- 
pose  of  his  instructing  his  pleader,  had  applied  to  a  judge  on  summons  for 
leave  to  inspect  the  mmute  books,  but  the  learned  judge,  on  hearing,  sag* 
gested  an  application  to  the  court.  The  defendant  and  his  attorney  also 
swore  that,  in  their  belief,  there  was  a  good  defence  *on  the  merits ;  rmqoA 
and  that  the  application  was  made  bond  fide,  and  solely  with  a  view  ^ 
of  obtaining  the  information  requisite  for  pleading.  Copies  of  the  declara- 
tion and  particulars  of  demand  were  annexed  to  the  affidavits.  In  this  term, 
(February  1st,) 

Sir  J.  Campbell^  Attorney-General,  and  E,  JameSj  showed  cause.  There 
IS  no  instance  in  which  an  application  like  this  has  been  complied  with.(a) 
Issue  has  not  been  joined ;  and  the  object  of  the  motion  is  that  the  defendant 
may  look  through  all  the  proceedings  of  the  company  to  find  some  ground  of 
defence.  Even  if  such  a  course  were  generally  allowable,  there  is  no  ground 
for  it  here,  because  the  mode  of  proof  on  behalf  of  the  plaintiffs  in  an  action 
for  calls  is  expressly  limited  by  sect.  132  of  the  statute,(6)  and  does  not  ad- 
mit of  any  answer  which  might  arise  from  an  inspection  of  the  books.  By  that 
#!ause  the  plaintiffs  are  to  recover  on  proving  certain  facts;  the  onus  of  that 
proof  lies  on  them,  not  the  onus  of  disproof  on  the  defendant.  The  general 
management  and  superintendence  of  the  company^s  affairs  is  vested  in  the  di- 
rectors by  sect.  115,  which  also  requires  them  to  keep  minutes  and  entries  of 
the  proceedings  had  at  their  meetings,  and  entries  of  their  receipts,  disburse- 
ments, and  contracts.  Sect.  118  directs,  more  particulariy,  "that  the  orders 
and  proceedings  of  all  meetings,  as  well  general  as  special,  of  the  said  com- 
pany, and  of  the  said  directors  *and  committees  respectively,  shall  be  r^noK 
entered  in  some  book  or  books  to  be  provided  and  kept  for  that  pur-  ^ 
pose,  and  shall  be  signed  by  the  chairman  of  such  respective  meetings.*^  Sect 
119  enacts  "  that  the  said  directors  shall  cause  a  book  to  be  kept  by  a  book- 
keeper, who  shall  be  expressly  appointed  by  the  said  directors  for  that  purpose, 
and  who  shall  enter  or  cause  to  be  entered  in  the  said  book  true  and  regular 
accounts  of  all  sums  of  money  received  and  expended  for  or  on  account  of  the 
said  undertaking,  and  of  the  several  articles,  matters,  and  things  for  which  such 
sums  of  money  shall  have  been  disbursed  and  paid :"  and  sect.  108  enacts  . 
"  that  it  shall  be  competent  to  any  general  or  special  general  meeting  to  call 

(a)  The  coansel  sapportir.<  the  rule  said  that  a  permission  like  that  now  asked  had 
been  g^ranted  in  Tht  Simth  Eattem  Raiheay  Company  t.  Hebblewkiie,  (12  A.  A  E.  497,  bat 
not  to  this  point :)  and  they  cited  a  report  of  the  case  in  a  periodical  publication.  But 
the  court  said  there  was  no  reason  for  supposing  thai  any  such  leave  liad  been  grasted 
in  that  case. 

(6)  dec  p.  S69,  ante. 
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or,  inspect,  and  examine  die  accounts  of  the  said  coDipany  and  of  the  direct- 
ors, and  of  the  receivers  and  collectors  of  the  rates,  tolls,  or  other  sums,  and  of 
and  the  officers  of  the  said  company,  and  also  in  like  manner  to  call  for,  inspect,* 
exambe  all  rules,  regulations,  accounts,  books,  vouchers,  memorandums, 
and  documents  relating  to  the  said  company  or  to  the  business  thereof,  and 
to  call  for  any  informadon  or  explanation  from  the  directors,  secretary,  and 
other  officers  of  the  said  company  in  respect  of  the  said  matters  or  any  of 
them."  The  defendant  might  have  availed  himself  of  the  opportunities  thus 
given :  and  it  would  be  very  inconvenient  that,  in  addidon  to  those,  a  gene- 
ral inspection  of  the  documents  should  be  demandable  as  often  as  an  action 
is  brought  for  calls.  If,  indeed,  the  defendant  was  not  in  fact  a  proprietor, 
he  could  not  have  had  the  benefit  of  sect.  108 :  but  in  that  case  he  would 
not  be  entitled  to  the  inspection  now ;  though  charged  as  a  proprietor,  the 
*2861   ^^^^^  would  consider  him  a  stranger  *for  this  purpose :  Burrell  v. 

-I  JSltcholson^  3  B.  &  Ad.  649.  And,  further,  before  an  applicadon  can 
be  made  to  the  court  for  an  inspection,  there  should  have  been  a  demand 
upon,  and  refusal  by,  the  parties  possessed  of  the  documents.  Many  cases 
show  this  to  be  the  practice.  A  summons  is  a  mere  interlocutory  proceeding 
between  the  attorneys,  and  not  equivalent  to  an  actual  demand  upon  the 
directors.  [Lord  Denman,  C.  J.  Is  there  any  case  in  which  the  taking  out 
of  a  summons,  and  attendance  at  chambers  by  both  parties,  has  not  been 
held  equivalent  to  a  demand  and  refusal  ?  We  are  strongly  of  opinion  that 
the  summons  amounts  to  a  demand.]  If  this  inspection  could  enable  the 
party  to  plead  any  plea,  it  would  be  one  which  the  statute  excludes. 

Flatty  contra.  The  defendant,  as  an  individual,  has  had  no  opportunity 
of  inspecdon.  Sect.  108,  empowers  a  meeting  to  demand  it ;  but  an  indi- 
vidual cannot  have  it  if  the  meeting  vote  against  him.  Sect.  132  cannot 
have  the  extensive  effect  ascribed  to  it :  if  it  appeared  that  a  call  had  been 
made  by  only  one  person,  or  by  persons  none  of  whom  were  shareholders,  it 
cannot  be  contended  that  the  party  charged  might  not  plead  that.  [Cols- 
ridge,  J.  Is  there  any  instance  where  inspection  has  been  granted  for  the 
purpose  of  enabling  a  party  to  determine  what  plea  he  should  plead  ?  In- 
spection for  the  purpose  of  assisting  him  to  plead  a  particular  plea  is  diflerent,] 
The  general  forms  given  by  statutes  like  this  introduce  new  exigencies. 
(Sir  J.  Campbell^  Attorney-General,  referred  to  Hodges  v  Atkis^  2  W.  BL 
•2871  877  ;S.C.  (more  fully,)  3  Wils.398.)(a)   »[Patteson,  J.  There  are 

^  many  applications  before  plea,  to  which  no  objecdon  is  made :  as 
where  an  action  is  brought  on  a  written  agreement,  of  which  one  part  only 
is  extant,  and  is  held  by  the  party  against  whom  the  application  is  made. 
There  inspecdon  may  be  demanded  for  the  purpose  of  shaping  a  particular 

J>lea.  But  here  you  are  endeavouring  to  fish  out  whether  you  have  a  de- 
ence  or  not.]  In  this  case,  that  which  answers  to  the  document  containing 
the  compact  is  in  the  hands  of  the  plaintiffs  only.  The  calls  are  not  agreed 
upon  at  meetings  attended  by  the  shareholders ;  the  directors  make  them, 
and  give  nodce  of  them  when  made.  There  can  be  no  inquiry  into  their 
proceedings  except  under  sect.  108,  unless  the  court  will  act  on  such  an 
application  as  this.  It  does  not  appear  that  the  calls  themselves  show  the 
purpose  for  which  they  are  made.  In  King  v.  King^  4  Taunt.  666,  where 
the  action  was  in  covenant  for  rent  on  an  indenture  of  lease,  and  one  part 
only  had  been  executed,  which  the  defendant  held,  leave  to  inspect  wat 

Sven  to  the  plaindflf,  notwithstanding  a  suggestion  that  he  wished  to  see 
e  lease  forthe  purpose  only  of  finding  out  a  defect  by  which  it  mig^t  be 

avoided. 

(a)  See  Rtx  v*  JhUf^w,  S  A.  &  E«  788—790,  (81  E.  C.  L.  R.  S18.) 
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'  Lord  Denman,  C.  J.  In  that  case  the  plaintiff  had  a  clear  and  distinct 
property  in  the  deed.  And  here  my  only  doubt  was,  whether  the  boola 
were  not  a  partnership  property  to  which  any  shareholder  might  have  access. 
But  I  think  the  legislature  did  not  intend  this.  The  inconvenience  of  such 
a  construction  would  be  too  enormous.  The  objection  with  which  the  couit 
orders  an  'inspection  of  documents  is,  not  that  the  party  may  be  en-  r«QOQ 
abled  to  fish  out  a  defence,,  but  if  he  has  a  defence,  that  he  may  be  ■-  ^^ 
furnished  with  proper  means  of  pleading  it.  This,  therefore,  is  not  a  case 
in  which  the  claim  can  be  made. 

LrTTL£DALE,  J.,  concurred. 

Patteson,  J.  I  am  of  the  same  opinion.  The  defendant  seems  to  hare 
neglected  those  means  with  which  the  statute  provides  him  for  knowing  how 
the  directors  have  proceeded ;  and  then,  as  soon  as  a  call  is  made,  he  claims 
to  inspect  all  their  proceedings  for  the  purpose  of  finding  out  a  defence. 

Coleridge,  J.,  concurred.  Rule  discharged. 


The  QUEEN  v.  The  VICTORIA  Park  Company. 

By  a  statute  (7  W.  4,  and  I  Vict.  c.  xzz.,)  a  company  was  established,  with  power  to 
make  calls,  and  to  sue  and  be  sued  in  the  name  of  their  treasurer  or  any  director.  An 
action  was  brought  against  the  treasurer,  and  judgment  entered  up  against  the  cook- 
pany,  who  appeared  to  have  no  assets.  The  court  refused  to  issue  a  mandamus  com- 
manding the  company  to  pay  the  sum  recovered  and  costs. 

The  court  also  refused  to  issue  a  mandamus  requiring  the  company  to  make  calls  (a)  to 
enable  them  to  satisfy  the  debt,  it  appearing  that  calls  sufficient  to  satisfy  the  judg* 
ment  had  been  made  but  not  paid,  and  that  the  company  had  not  now  the  proper  offi* 
cers  for  making  such  calls.  Quare,  whether,  if  these  circumstances  had  not  appeared, 
a  mandamus  would  have  gone  commanding  the  company  to  make  the  calls. 


Cresswell  had  obtained  a  rule  in  Hilary  term,  1840,  callin?  upon  The 


pany  to  the  said  J.  E.,  upon  a  judgment  recovered  by  him  in  an  action  in 
the  Court  of  Common  Pleas  at  Lancaster,  at  the  suit  of  the  said  J.  E.  against 
John  Westhead,  treasurer  of  the  company,  as  the  nominal  defendant,  on 
their  behalf;  and  also  10/.  75.  2(f.,  the  costs  of  J.  E.  in  the  said  action; 
'^  and  to  raise  the  same,  if  necessary,  by  enforcing  payment  of  all,  or  a  suffi* 
cient  part,  of  any  money  which  may  be  due  and  in  arrear  from  any  person 
or  persons  upon  and  in  respect  of  any  call  or  calls  which  have  been  made 
by  the  directors  of  the  said  company,  under  the  authority  of,  and  pursuant 
to,  a  certain  act  of  parliament,"  (7  W.  4,  and  1  Vict.  c.  xxx.,  local  and  per- 
sonal, public,)  ^^  for  establishing  a  company  for  the  purpose  of  laying  out 
and  maintaining  an  ornamental  park  within  the  townships  of  Rusholme,'* 
&c.,  "  in  the  county  of  Lancaster ;  or  by  any  other  ways  or  means  by  the 
said  act  of  parliament  authorized  or  directed  in  that  behalf."  In  last 
tenn,(i) 

Sir  W.   W,  Folld  and  Wightmm  showed  cause;  and  CressweU  and 
Kiowles  supported  the  rule.     The  judgment  sufficiently  shows  the  facts  of  ' 
the  case  and  the  arguments  used.  Cur.  affv,  vtiU. 

Lord  Denman,  C.  J.,  in  this  term,  (January  11th,  1841,)  delivered  the 
judgment  of  the  court. 

(a)  See  p.  393,  post,  and  note  (6),  ibid. 

(6S  Monday,  November  16th,  1840.  Before  Lord  Denman,  C.  J.,  Littledale, 
juid  Coleridge,  Js. 
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9Ag()i       '^^  ^^^^^  ^  ^^  f^^  ^  mandamus  to  be  directed  to  *the  company, 
-'   commanding  them  to  pay  a  sum  of  money  recovered  against  them  m 
an  action,(a)  and  to  make  calls,  for  the  purpose,  if  necessary,  on  the  share- 
holders. 

The  company  is  incorporated  by  act  of  parliament,  stat.  7  W.  4,  &  1  Vict 
c.  XXX.  s.  1 :  but,  by  a  clause  (i)  in  the  act,  they  may  be  sued  in  the  n'>jne 
of  their  treasurer,  or  one  of  the  directors,  as  nominal  defendant ;  and  the 
officer  so  sued  is  made  not  personally  liable.  This  action  was  accordingly 
brought  against  the  treasurer;  and  the  plaintiflf,  having  recovered  1156/., 
has  entered  it  up  against  the  company.  Upon  an  application  to  the  secretary 
for  payment,  the  answer  given  was,  that  the  company  had  no  funds,  unless 
the  shareholders,  &c.,  would  pay  up  calls  which  were  in  arrear  to  a  coi>- 
siderable  amount ;  and  that,  as  to  new  calls,  they  could  only  be  made  by  the 
directors,  of  whom  there  did  not  remain  a  qualified  quorum.  The  plaintifl^ 
therefore,  who  has  a  good  cause  of  action  against  the  corporation,  and  has 
established  it  by  the  judgment  of  a  court  of  law,  is  left  without  any  satisfac- 
tion. The  authority  of  Rex  v.  Tfie  St.  Katherine  Dock  Company^  4  B.  & 
Ad.  360,  (24  £.  C.  L.  R.  73,)  (c)  was  relied  on  in  support  of  the  applica- 
tion. And  that  case,  of  which  we  see  no  reason  to  diminish  the  audiority, 
would  be  precisely  in  point  if  the  judgment  had  not  here  been  entered  up 
*2d11  ^S^'^^  ^^  company.  But,  assuming  the  judgment  to  be  ^correctly 
-■  entered  up  in  that  form,  and  we  think  it  does  not  lie  in  the  mouth  of 
the  plaintiff  to  contend  that  it  is  not,  it  seems  to  us.  to  form  a  decisive  answer 
to  the  first  part,  at  least,  of  the  application ;  because  the  plaintifl  then  has 
the  ordinary  legal  remedy  of  an  execution ;  and  we  cannot  direct  a  manda- 
mus to  go,  ordering  the  payment  to  be  made,  merely  because,  under  the  cir^ 
cumstances,  the  execution  may  produce  no  fruits.  It  was  argued  that  we 
have  issued  the  writ,  even  where  there  was  a  legal  remedy,  in  cases  where 
that  remedy  was  not  so  complete  and  beneficial  as  the  writ  would  enforce. 
But  that  has  been  where  the  remedy  at  law  was  not  in  its  nature  so  complete, 
without  reference  to  any  circumstances  peculiar  to  the  case  in  which  it  was 
to  be  used,  as  in  Bex  v.  The  Severn  and  Wye  Railway  Company^  2  B.  & 
Aid.  646,  where  a  mandamus  was  granted  to  compel  a  corporation  to 
reinstate  and  lay  down  a  railway,  although  an  indictment  would  have  lain 
for  the  non-repair ;  for  the  only  direct  effect  of  the  indictment  would  have 
been  the  punishment  of  the  defendants  by  fine,  and  not  procuring  for  the 
prosecutors  the  benefit  which  they  sought  and  were  entitled  to.  but  here- 
the  plaintiff  seeks  only  the  payment  of  the  debt  and  costs :  for  this  an  execu* 
tion  by  fi.  ia.  is  a  perfect  remedy  in  its  nature ;  and,  if  we  were  to  issue  the 
writ,  because  in  this  particular  case  there  are  no  corporation  chattels  seizable, 
it  would  be  difficult  on  principle  to  refuse  to  issue  it  in  any  case  where  the- 
sheriff  should  return  nulla  bona,  whether  the  writ  had  issued  against  a  cor* 
poration  or  an  individual ;  for  in  principle  there  is  no  distinction  between 
*2Q21  ^^  ^^^*  ^^  ^^  compelled,  'therefore,  to  refuse  the  rule  for  a 
•I  mandamus  to  the  corporation  to  pay. 
We  might,  perhaps,  if  the  facts  had  warranted  us,  have  made  the  nile 
absolute  on  them  for  the  latter  part,  the  making  a  call  on  the  shareholders. 
For  this  is  no*,  the  case  of  an  ordinary  corporation  possessing  or  supposed 
actually  to  possess  corporate  property,  and  with  which  individuals  contract 

(«)Ofd«!bt  (6)  Sect.  74. 

'^  (c)  On  this  point,  Rezy.Thg  Noitim^ham  Old  Water  Work*  Company  (6  A.  &  E.  SAAs 
see  the  jadi^ment  of  Patteiion,  J^  p*  869, 370,)  Rtx  v.  The  Commi$iionertfor  impraning  Mar^ 
ltd  AreeU  Mamchtder  (note  (a)  to  JUxv,  The  Hungerford  Market  Company,  4  B.  &  Ad.  d9%\ 
\Cmpe  V.  Glyn  (3  B.  &  Ad.  801,)  were  cited  in  the  argnmenL 
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on  the  faith  of  such  present  possession,  but  a  corporation  with  a  po^ 
creating  a  future  corporate  property,  from  time  to  time,  out  of  the  [ 
assets  of  its  individual  members,  and  with  which  contracts  are  made « 
faith  that  an  honest  exercise  will  be  made  of  such  power  when  necc 
If,  therefore,  it  were  clearly  established  that  they  were  evading  the  pa 
of  their  debts,  and  the  due  satisfaction  of  judgments  recovered  against, 
on  the  ground  that  they  had  no  corporate  assets  actually  in  possessio 
should  not,  perhaps,  go  beyond  the  principle  which  regulates  our 
ordinary  interposition  by  mandamus,  if  we  compelled  them  to  exercis 
power  with  which  the  legislature  has  trusted  them  for  this  very  purposi 
to  put  themselves  in  funds  to  answer  the  demands  of  their  creditors. 

We  think  it  right  to  state  thus  much  to  guard  against  a  misconstructi 
our  present  judgment,  and  wishing  to  leave  the  court  entirely  unfettered  d 
such  a  case  as  we  have  supposed  be  brought  before  us.  But,  in  the 
now  under  consideration,  it  was  distinctly  admitted  by  the  counsel  fo 
rule  that  a  mandamus  to  make  calls  was  unnecessary,  because  the] 
already  been  made  to  a  sufficient  extent ;  and  it  also  appeared  that  pml 
difficulties  might  arise  from  the  *present  state  of  the  corporation  in  J 
attempting  to  obey  a  mandamus  so  couched.(a)  'j 

It  was  suggested  that  the  real  remedy  would  be  the  compelling  the  ( 
ration  to  entree  the  payment  of  the  calls  already  made,  and  that  no  di 
ties,  either  technical  or  substantial,  existed  to  prevent  this  being  done, 
this  may  be  we  know  not;  but  for  the  present  it  is  enough  to  say  thij 
does  not  appear  to  have  been  the  application  made  to  the  coq)oration,  i 
it  a  part  of,  (b)  or  consistent  with,  the  present  rule ;  which  must  there] 
discharged,  but  without  any  costs.  Rule  dischai 

(a)  Sect  34  gives  power  to  the  directors  for  the  time  being  to  make  calls,  and 
the  company  to  sue  for  calls.    Sect.  38  enacts  that  the  affairs  of  the  company 
nnder  the  control  of  five  shareholders,  to  be  appointed  directors,   dect.  39  names 
five  directors.    By  sect  40  three  directors  at  least  mast  be  present  to  constitute  i 
for  transacting  business.    Sect.  65  provides  for  the  retirement  of  two  di  recto  I 
year,  their  successors  to  be  elected  by  the  propnetors.    Sect  67  enacts  that  n<  i 
aliall  be  a  director  who  is  not  a  proprietor  of  ten  shares  in  his  own  right,  or,  ui  ' 
tain  eircumstances,  of  five;  and  that,  on  any  director  ceasing  to  hold  so  many  s  ' 
his  <iwn  right,  his  office  shall  be  vacated.    By  sect.  68,  any  director  may  vacate  I  i 
by  sending  in  his  resignation  in  writing  to  any  board  of  directors  for  the  tim  \ 
8ub(i»eqiient  sections  provide  for  the  appointment  of  directors  to  succeed  those  w  | 
beeooie  disqualified  or  resign.  | 

It  appeared  by  the  aflidavita  that  one  of  the  original  five  directors  ceaaed 
dirtecior  in  August,  1838,  and  was  succeeded  by  another;  that,  of  the  then  five  di 
three  had  become  bankrupts,  and  assignees  had  been  appointed,  and  that  such  d 
had  itheretbre  ceased  to  hold  shares  in  their  own  right ;  and  that  the  other  two  ha 
seat  in  their  resignations  to  the  secretary  of  the  company.  As  to  the  last  iwa 
QHged,  in  «iipport  of  the  rule,  that  the  resignation  was  invalid,  not  having  been  se 
a  duly  coactitufced  board. 

(ii)  See,  howerer»  the  statement  of  the  rule,  p.  289»  ant& 
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Static  O.  t,  c.  4<l,  a.  18,  which  enacts  that  no  action  shall  be  maintained  for  any  c 
account  of  spirituous  liquors  unless  the  debt  be  bond  fide  contracted  at  one  time  ^ 
amount  of  I^Oi.,  applies  to  cases  where  the  liquor  is  sold,  not  to  be  consumed  by  the  par* 
chaser,  but  to  be  sold  again  by  such  purchaser  (being  a  publican)  to  his  customers. 

To  a  declaration  in  debt  for  goods  sold  and  delivered,  defendant  pleaded  that  the  sum 
was  claimed  in  respect  of  spirituous  liquors  supplied  by  plaintiff  to  defendant,  and 
not  in  respect  of  any  other  mauer;  and  that  no  part  of  the  sum  or  demand  was  boaA 
iide  eontraeled  hw  defendant  at  any  one  time  to  the  amount  of  Ms.  or  npwania.    JEMi 
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that  this  plea  showed  a  defence  nnder  the  statnte,  though  it  did  not  expressly  negatiTe 
the  supposition  that  the  sum  might  be  made  up  of  claims  upon  sales  originally  exceed- 
ing 30i.  each,  but  reduced  below  that  amount  by  the  part  payments. 

Debt.  The  first  count  stated  that  defendant,  on,  &c.,  was  indebted  to 
plaintiir  in  4/.  25.  for  goods  sold  and  delivered. 

Plea.  That  the  said  4/.  2s.  was  and  is  a  certain  sum  claimed  by  plaintiff 
£rom  defencjant  for  and  in  respect  of  certain  spirituous  liquors  by  plain- 
tiff supplied  to  defendant  at  divers  days  and  times  between  16th  April  and ' 
13th  July,  A.  D.  1839,  and  not  a  debt  or  demand  for  or  in  respect  of  anv 
other  or  difierent  matter ;  and  that  no  part  of  the  said  sum  or  demand  of  4/.  ' 
2f .  hath  been  or  was  bonfi  fide  contracted  by  defendant  at  any  one  time  to 
the  amount  of  20^.  or  upwards,  (a)    Verification. 

*2951       ^Replication.     That,  at  the  several  times  when  the  said  spirituous 

-'   liquors  were  so  supplied  by  plaintiff  to  defendant,  defendant  carried 

on  the  trade  and  business  of  a  publican,  and  plaintiff,  at  those  several  times, 

lawfully  carried  on  the  trade  and  business  of  a  spirit  merchant ;  that  the  said 

Sirituous  liquors,  so  supplied  by  plaintiff  to  defendsmt,  were  so  supplied  by 
aintiff  in  the  way  of  his  said  trade  as  such  spirit  merchant  to  defendant  as 
aforesaid  in  the  course  of  his  said  trade  and  business  of  a  publican,  and 
were,  at  the  said  times,  bought  by  defendant,  and  then  sold  by  plaintiff  to 
defendant,  for  the  purpose  of  being  consumed  by  defendant's  customers  in 
the  way  of  his  said  trade,  and  not  for  defendant's  own  personal  use  or  con- 
sumption. Verification. 
Demurrer,  (h)  and  joinder. 

*2961       *'^is  c^'^  '^'^^  argued  in  last  term,  (c) 

•■       Petersdo^,  for  the  defendant.    The  replication  is  no  answer  to  the 

(a)  Stat.  34  G.  3,  c  40,  s.  1.  "  Whereas  the  immoderate  drinking  of  distilled  spirituous 
liquors  by  persons  of  the  meanest  and  lowest  sort  hath  of  late  years  increased,  to  the 
great  deteriment  of  the  health  and  morals  of  the  common  people;  and  the  same  hath  in 
great  measure  been  owing  to  the  number  of  persons  who  have  obtained  licenses  to  retail 
fiie  same,  under  pretence  of  being  distillers,  and  of  those  who  have  presncned  to  retail 
the  same  without  license,  more  especially  in  the  cities  of  London,"  doc.,  **  contrary  to  the 
good  and  wholesome  laws  heretofore  made  for  preventing  thereof:  and  whereas  we  your 
Majesty's  dutiful,**  dec,  *'ever  attentive  to  the  preservation  and  health  ofjrour  Majesty's 
subjects,  have  taken  this  great  evil  into  our  serious  consideration,  and  proposed  such 
laws  and  provisions  as  appear  to  us  to  be  most  likely  to  put  a  stop  to  the  same ;  but  it 
nay  so  happen"  that  the  proposed  regulations  may  cause  a  failure  of  revenue :  sundry 
duties  on  spirituous  liquors  are  then  imposed. 

8ec.  12  enacts  that  **  no  person  or  ptrsons  whatsoever,  shall  be  entitled  unto  or  main- 
tain any  canse,  action,  or  suit  for.  or  recover  either  in  law  or  equity,  any  sum  or  sums 
of  money,  debt  or  demands  whatsoever,  for  or  on  account  of  any  spirituous  liquors,  un* 
less  such  debt  shall  have  really  been  and  bonAftdt  contracted  at  one  time,  to  the  amount 
of  twenty  shillinflis  or  upwards ;  nor  shall  any  particular  article  or  item  in  any  account 
or  demand  for  distilled  spirituous  liquors  be  allowed  or  maintained,  where  the  liquors 
delivered  at  one  time,  and  mentioned  in  such  article  or  item,  shall  not  amount  to  the 
full  value  of  twenty  shillings  at  the  least,  and  that  without  fraud  or  covin ;  and  where  no 
part  of  the  liquors  so  sold  or  delivered  shall  have  been  returned  or  agreed  to  be  returned 
directly  or  indirectly;  and  in  case  any  retailer  of  spirituous  liquors,  with  or  without  a 
license,  shall  take  or  receive  any  pawn  or  pledg**  from  any  person  or  persons  whatsoever, 
by  way  of  securttv  f<>r  the  payment  of  any  sura  or  sums  of  money  owinp  by  such  per* 
son  or  persf>ns  for  such  spirituous  liquor*  or  stronc  waters,  everv  such  person  or  persons 
offending  herein  shall  foifeit  and  lose  the  sum  of  forty  shillines  for  each  and  every  pawn 
or  pledge  so  taken  in  or  received  by  him  or  them,  to  be  levied,"  dec.;  **  and  the  person  or 
persons  to  whom  any  such  pawn  or  pledge  doth  or  shall  belone,  shall  have  the  same 
remedy  for  recovering  such  pawn,  or  the  value  thereof,  as  If  it  had  never  been  pledged." 

(/i>  iSpecial  causes  were  assigned;  but  no  objection  was  insisted  on  except  those 
pointed  out  in  the  text. 

(r)  November  13th,  1840.  Before  Lord  Denman,  G.  J.,  Littledate,  Williams,  >nd 
Meridge,Js. 
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plea.  Sect.  12  of  stat.  24  G.  2,  c.  40,  is  general  in  its  langaage.  The 
doubt  whether  an  exception  could  be  impli^,  where  the  liquors  were  sold 
for  the  purpose  of  being  sold  again,  was  first  raised,  and  with  success,  in 
Jackson  v.  ^Urillj  1  Peake's  N.  P.  C.  180.  That  was  a  nisi  prius  case; 
and  the  decision  cannot  be  supported.  Even  taking  into  consideration  tbe 
recital  in  stat  24  G.  2,  c.  40,  the  object  does  not  appear  to  have  been  to  re- 
press  the  practices  complained  of  merely  by  a  prohibition  of  drinking  in 
small  quantities.  Bumyeat  v.  Hutchinson^  6  B.  &  Aid.  241,  shows  that  the 
prohibition  of  any  recovery  for  a  quantity  not  amounting  in  value  to  20s.  is 
absolute  and  quite  general.  Gilpin  v.  Bendk,  1  Selw.  N.  P.  65,  (10th  ed.,) 
was  cited  in  that  case,  and  is  also  an  authority  for  the  unqualified  application 
of  the  statute.  In  some  cases  it  has  been  held  that  such  a  sale  could  not 
form  part  of  the  consideration  of  a  bill  of  exchange ;  as  Scott  v.  GUtnore^ 
3  Taunt.  226.  (o)  In  Proctor  v.  Mcholson^  7  C.  &  P.  67,  (32  E.  C.  L.  R. 
440,)  Lord  Abinger,  C.  B.,  held  that  the  act  did  not  apply  where  the  spirits 
were  sold  to  a  person  living  in  the  plaintiff's  house :  but  that  case,  even  if 
it  can  be  supported,  does  not  apply  here. 

F.  Robinson^  contri.    First,  the  plea  does  not  raise  the  question  under  tbe 
act.     If  there  be  any  state  of  facts,  consistent  with  the  plea,  in  which  the 
contract  *would  not  be  illegal,  the  plea  does  not  go  far  enough  to  rnnm 
show  iUegality ;  Rbx  v.  Chetwynd,  7  B.  &  C.  695,  704,  (14  E.  C.   I-  ^' 
L.  R.  111.)    Now  here  it  is  consistent  with  the  plea  lliat  each  sale  may 
have  been  of  a  quantity  of  spirits  exceeding  20s,  in  value,  though  now  less 
than  205.  may  be  due  on  each,  by  virtue  of  past  payments.    The  plea  should 
ahow  that  the  delivery  was  not  in  any  case  of  a  quantity  of  greater  value,  or 
that  no  part  of  the  demand  formed  part  of  a  demand  for  a  greater  quantitj. 
It  is  not  enough  to  follow  the  words  of  the  statute ;  Peake  v.  Carrvngtan^ 
2  Br.  &  iB.  399,  (6  E.  C.  L.  R.  169,)  Rex  v.  Jones,  4  B.  &  Ad.  345.    Se- 
condly, the  replication  shows  that  there  is  no  illegality.  Jackson  v.  Mrill  is 
directly  in  point ;  and  Proctor  v.  JVtcholson  shows,  at  least,  that  the  evil 
against  which  the  statute  was  directed  was  what  is  commonly  called  tippling, 
Aiid  no  case  has  been  decided  the  other  way.     The  object  of  the  act  was  to 
prevent  the  facilities  of  intoxication  afforded  to  the  lower  orders  by  the  pur- 
chase of  small  portions  of  spirits :  the  act  has  always  been  known  by  the  title 
of  The  TippUng  ^ct.    The  first  recital  in  the  preamble  shows  this  intention ; 
and  sect.  12  is  the  only  section  to  which  this  clause  of  the  preamble  directly 
applies.     The  provisions  as  to  the  return  of  part  of  the  liquor,  and  as  to 
pawning,  show  that  the  enactment  was  intended  to  meet  the  case  of  poor 
persons  drinking  small  quantities  of  liquor  at  a  time.     If  the  enacting  words 
are  to  be  taken  m  their  fullest  extent,  they  are  not  confined  to  cases  of  sale, 
and  no  action  would  lie  even  for  carrying  such  small  quantities  of  liquor 
from  one  place  to  another.     ^^  The  rule  of  law  is,  that  the  ^words  of   r«oQg 
a  statute  are  not  to  be  construed  so  as  to  extend  beyond  the  mischief   ^ 
contemplated  by  the  act,  where  such  construction  would  be  injurious  to  the 
interest  of  third  persons ;''  per  Holroyd,  J.,  in  Edwards  v.  Didcj  4  B.  & 
Aid.  212,  216,  (6  E.  C.  L.  R.  405.)    The  judgment  of  Abbott,  C.  J.,  in 
Doe  dem.  Jfethercote  v.  BarOe,  5  B.  &  Aid.  492,  501 ,  (7  E.  C.  L.  R.  170,) 
confirms  this  principle.    In  Bumyeat  v.  Hutchinson  the  liquor  seems  to  have 
been  sold  to  the  actual  consumer. 

Pdersdmffy  in  rej^y.    First,  the  objection  to  the  plea,  if  maintainable  at : 
aU,  could  be  taken  only  on  special  demurrer.    But  the  plea  sufficiently 
•bows  the  illegal!^ ;  it  cannot  be  necessary  to  negative  every  conceivable 

(a)  See  Spinttr  r,  Smitk,  8  Campb.  9. 
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fact,  not  previously  introduced  on  the  record,  which  might  do  away  wi& 
the  prim&  facie  objcction.(a)  But  here  the  plea  excludes  any  supposition 
of  the  sale  having  ever  been  of  a  quantity  exceeding  205.  in  value.  Next, 
the  replication  faus.  The  words  of  sect.  12  are  unambiguous ;  that  being 
80,  the  preamble  cannot  be  resorted  to  for  the  purpose  of  explanation.  The 
words  *^  on  account  of  ^'  are  as  large  as  any  that  could  be  suggested. 

Cur,  adv.  vtUl.  > 

Lord  Denman,  C.  J.,  in  this  term,  (January  12th,)  delivered  the  judg- 
ment of  the  court.  After  stating  the  pleadings,  his  lordship  proceeded  as 
follows. 

Upon  the  argument  in  this  case,  an  attempt  was  made,  rather  to  show  the 
insufficiency  of  the  plea  as  framed,  than  to  rely  on  the  replicadon  as  an 
*2991  ^^^^^'^  ^  *^^'  ^^^  goodness  of  the  plea,  and  of  the  replicadon  as  an 
^  answer  to  it,  alike  depending  upon  the  true  construction  of  stat.  24 
G.  2,  c.  40,  8.  12,  which  is  as  follows.  (His  lordship  then  read  the  twelfih 
secdon.) 

Against  the  plea  framed  upon  this  section  the  objection  was,  that  it  does 
not  sufficiendy  appear  that  the  sale  of  the  spirituous  liquors  was  in  each 
instance  to  a  less  amount  than  20^.,  and  that,  consistently  wiih  the  allegation 
as  it  now  stands,  the  sale  in  each  case  might  have  been  of  a  quandty  exceed- 
ing in  value  20^.,  but  reduced  by  prompt  paj^ment  to  a  sum  below  it,  an.d 
so  each  sale  not  within  the  prohibidon  contained  in  the  statute.  In  con- 
sidering this  quesdon,  we  think  that  the  plea  ought  to  be  read  (as  was  ob- 
served by  Lord  Ellenborough  on  a  similar  occasion)  like  any  other  com- 
post ion,  and  that  no  violent  or  forced  construction  ought  to  be  made  beyond 
the  ordinary  and  fair  meaning  of  the  words  employed,  either  to  support  or  to 
invalidate  it.  And,  so  reading  this  plea,  we  think  that  the  allegation  does 
sufficiently  import  that  the  amount  in  value  of  each  sale,  the  a6;gregate  of 
which  sales  composed  the  whole  demand,  was  less  than  20^.,  and  therefore 
illegal,  (unless  the  replication  be  found  to  contain  an  answer  to  it  0  and  that 
to  hold  the  contrary,  in  conformity  to  the  argument  for  the  plaintifl,  we  must 
adopt  an  arbitrary  supposition  wholly  unauthorized  by  any  thingf  which 
appears,  and  inconsistent  with  the  plain  and  common  sense  of  the  language 
of  the  plea. 

This  being  so,  we  are  led  to  consider  whether  the  replication  con*ains  any 
answer  to  the  plea,  and  furnishes  a  s^roimd  for  the  plaintiff  maintainin<r  the 
present  action  ;  or,  in  other  words,  whether  there  is  any  implUi  excepMou  in 
^3001  ^^  statute  in  favour  of  a  spirit  ^merchant  selling  spirituous  li  juors 
-*  to  a  publican  for  the  supply  of  the  customers  of  the  latter,  and  not 
for  his  own  use  and  consumption,  express  exception  there  obviously  being 
none. 

And  in  this  par*:  of  the  arofument  we  were  referred  to  a  nisi  prius  case, 
Proctor  V.  J\/icholsan^  acconling  to  which  !x)rd  Abingkr  is  reported  tn  have 
bel  I  that  the  sta*u^e  di  I  mt  apply  to  an  hotel-keeper  furriishinor  spiri  nous 
li'fuors  to  a  customer  livinsf  in  his  hotel  to  a  smaller  amount  than  20*.  a^  a 
time.  Supposins^  this  to  have  been  so,  it  is  to  be  observed  that  the  cases 
are  not  precisely  similar;  and,  inor(*over,  the  contrary  was  derided  by  the 
late  Chief  Baron  Thomson  at  nisi  prius,  he  havinn:  refused  to  allow  the 
plaintitTfa  publican)  to  recover  for  spirits  snld  by  him  to  a  customer  under 
the  required  amount;  Gilpin  v.  Rendk.     And  (what  is  s<i!l  more  material) 

(a)  8ee  IVnite  y,  Jonen.  1  Neur  Ca.  656.  (27  E.  i\  L.  It  5-^2 1)  affimied  nn  error  in  the 
Exchequer  Chamber,  J'me^  v.  W-  Ue,  6  New  Ch.  341,  (35  E.  C.  L.  R.  130.)  and  in  Dom 
Proc  Jonu  v.  WaUt^  July  1st,  1842. 
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'.the  same  was  expressly  decided  under  precisely  the  same  circumstanoes  bf 
this  couit ;  that  a  tavem-keeper  cannot  recover  for  items  in  his  bill  under 
20s. y  the  goods  supplied  being  spirituous  liquors  to  a  custcwner  at  Us  house; 
Bumyeat  v.  HuiMnsan, 

It  remains  for  us,  however,  to  notice  a  case  (a)  which  certainly  is  not  dis- 
tinguishable from  ity  and  whjch  must,  therefore,  if  its  authori^  be  adopted, 
determine  the  present  Lord  Kenyon  b  reported  to  have  held  at  nisi  prius, 
that  the  price  of  spirituous  liquors  sold  by  the  agent  of  a  liquor  merchant  on 
his  account  to  the  keeper  of  an  eating-house  in  quantities  under  the  value 
of  20s.  was  recoverable  notwithstanding  the  statute.  And  the  Aground  r»q£)| 
of  the  decision  is  stated  to  have  been,  that  he  *^  thought  this  case  ^ 
did  not  fall  within  the  tnischiefs  intended  to  be  remedieu  by  this  act  of  par* 
liament,  the  intent  of  which  was  to  prohibit  the  sale  of  such  small  quantities 
to  the  consumer  ^^  that  '^the  liquors  were  not  sold  to  the  defendant  for  his 
own  consumption,  but  for  the  use  of  guests  resorting  to  his  house  in  the  way 
of  his  trade,  and,  therefore^  in  his  lordship's  opinion,  not  within  the  act  of 
parliament." 

It  now  becomes  our  duty,  after  argument  and  upon  deliberation,  (the 
absence  of  which  circumstances  so  much  impairs  the  authority  of  a  nisi  prius 
decision,  whatever  weight  may  be  justly  due  to  the  opinion  of  the  particular 
judge,)  to  put  our  construction  upon  this  statute.  The  preamble  certainly 
alludes  to  the  mischief  noticed  by  Lord  KxanroN,  the  increase  of  immoderate 
drinking  of  spirituous  liquors  by  persons  of  the  lowest  sort ;  which  is  attributed, 
in  a  great  measure,  to  the  description  of  persons  who  had  obtained  licenses 
to  retail  the  same,  and  to  those  who  had  presumed  to  retail  the  same,  with- 
out any  license.  And  accordingly,  the  first  eleven  sections  of  the  act  are 
directed  to  the  object  of  putting  those  persons  under  better  and  more  strict 
regulations.  Then  comes  the  twelfUi  section,  upon  which  the  question  turns, 
and  which  has  been  already  quoted.  Now,  that  the  prohibition  is,  in  terms, 
o{  aU  saies  of  spirituous  liquors  to  a  less  amount  than  20f.,  it  is  impossible 
to  doubt.  And  to  introduce  an  exception  not  there  to  be  found,  and  which, 
if  intended,  might  have  been  so  easily  introduced  and  expressed,  is,  we  think, 
to  curtail  and  abridge  the  meaning  of  plain  words  in  a  manner  which  no  rule 
of  construction,  of  which  we  are  aware,  warrants. 

*  We  have  purposely  deferred  noticing  the  language  of  Lord  Ten-  r«QQA 
TERDEN  in  giving  the  judgment  of  the  court  in  the  last  cited  case  of  *- 
Bumyeat  v.  Hutchinson^  5  B.  &  Aid.  241 ;  which  is  to  the  following  effect: 
'*  The  words  of  the  act  are  free  from  doubt.  They  contain  a  genera]  and 
absolute  prohibition  of  the  sale  of  spirits,  unless  delivered  in  quantities 
amounting  to  more  than  20i.  in  value  at  one  time.  We  are,  however, 
desired  to  narrow  the  constnic'ion,  by  introducing  the  qualifications  of  a  sale 
to  the  consumer  himself,  and  by  confining  it  to  the  case  where  the  spirits 
have  been  sold  alone.  But  it  would  be  a  great  evil  to  introduce  such  quali* 
fications ;  and  I  think,  if  we  did  so,  we  should  probably  defeat  the  inteii- 
tions  of  the  legislature.'' 

We  agree  to  this  construction,  and  think  we  ought  to  adopt  it.    The 
icquence  is  that  our  judgment  must  be  for  the  defendant. 

Judgment  for  defendant 

(a)  Jatkmm  v.JttrUi. '  Flake's  N.  P.  C.  ISO. 
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Goods  of  the  plaintiff  being  in  defendant's  hands  for  the  pnrpose  of  being  sold  by  defend* 
am  for  plaintiff,  defendant  told  plaintiff  that  he,  defendant,  woald  take  them  himself 
at  a  price  then  named.  Defendant  aflerwards  sold  them  to  a  third  party,  and,  aAer 
that,  in  a  written  acconnt  earrent  delivered  to  plaintiff,  debited  himself  with  the  price 
of  the  goods  as  **  sold,"  not  adding  to  or  for  whom. 

BtU,  that  under  sect.  17  of  the  Statute  of  Frauds,  S9  C.  S,  c  3,  this  was  evidence  npon 
which  a  jary  might  infer,  as  against  defendant,  a  contract  for  the  sale  of  the  goods  by 
plaintiff  to  defendant,  and  an  acceptance  by  defendant  under  such  contract 

Debt  for  goods  sold  and  debvered,  and  on  an  account  stated. 

Pleas.  1.  As  to  all  but  1/.  98,  2d,^  pared,  ftc.,  nunquam  indebitatus. 
Issue  thereon. 

2.  As  to  die  same,  a  set  off.  Replication,  denying  the  debt  set  off. 
Issue  thereon. 

*3031       *^*  As  to  the  1/.  9i.  2d.,  tender  of  the  same ;  which  the  plaintiff 
J  took  out  of  court,  and  acknowledged  satisfoction  pro  tanto. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings  after 
Hilary  term,  1839,  it  appeared  that  the  defendant  was  employed  by  the  plain* 
tiff  to  clear  goods  for  him  at  the  custom-house,  and  was  accustomed  to  enter 
goods  of  the  plaintiff,  and  did  actually  enter  ^e  gjoods  now  in  question, 
(German  toys,)  then  belonging  to  the  plaintifl,  m  his  own  name.  In  the 
beginning  of  April,  1838,  plaintiff  was  m  defendant's  debt  to  the  amount  of 
about  60i.;  and  defendant  proposed  to  plmntiff  that  the  goods  should  be 
sold,  and  diat  defendant  should  retain  nis  debt  out  of  the  proceeds ;  the 
plaintiff  assented  to  this,  and  gave  defendant  a  written  authority  to  sell  them. 
Afterwards,  and  before  any  sale,  defendant,  in  conversation  with  an  agent 
of  plaintiff,  said  that  he  would  keep  the  goods  himself  at  the  invoice  price, 
less  a  discount  df  15  per  cent.;  this  was  communicated  to  plaintiff.  The 
goods  were  subsequentlv  sold  by  defendant,  about  the  end  of  April.  After* 
wards  the  defendant  delivered  an  account  current  to  the  plaintiff,  in  which 
was  an  item,  under  date  of  April,  1838,  '^  Two  cases  of  toys,  &c.,  sold  for 
120/."  The  counsel  for  the  defendant  objected  that  there  was  no  acceptance 
to  satisfy  sect  17  of  the  Statute  of  Frauds ;  but  the  lord  chief  justice  held 
that  there  was  a  case  for  the  jury,  reserving  leave  to  move  for  a  nonsuit 
Verdict  for  plaintiff. 

I    JKe//y,  in  Easter  term,  1839,  obtained  a  rule  nisi  for  a  nonsuit,  and  also 
^3041        ^  "^^  ^^^  ^"  aflSrhivit,  and  on  *the  ground  that  the  verdict  was 
-I   against  the  evidence.(a)    In  the  last  term,(A) 

Ihomtu  showed  cause.  There  was  a  sufficient  acceptance  to  satisfy  sect.  17 
of  die  Statute  of  Frauds,  29  C.  2,  c.  3.  The  goods  being  in  the  hands  of 
the  defendant,  he  could  do  no  more  towards  an  acceptance  than  acknow- 
ledge the  character  in  which  he  held  them.  That  he  did  by  agreeing  to 
become  the  purchaser.  No  further  act  of  ownership  was  necessaiy.  -  Be* 
aides,  the  defendant  has  pleaded  a  set  off  and  tender,  and  can  no  lono^ 
dispute  the  contract  One  contract  only  was  suggested ;  and,  therefore,  the 
tender  of  1/.  9f.  2d.  is  referable  to  that,  and  constitutes  an  admission,  like 
payment  into  court,  the  eflect  of  which  is  shown  by  cases  collected  in  the 
ttote  to  Attdber  v.  Palsgrave^  I  Campb.  657.    [Lord  Dcnmak,  C.  J.    The 

(a)  The  ari^ment  for  the  new  trial  is  omitted. 

<6)  November  17th,  1S40.  Before  Lord  Denmaa,  C.  J.,  Liuledale,  Williams,  and  Coi^ 


652  Edan  v.  Dudfield.  H.  T.  1841.  |W 

rule  now  is,  ihat  payment  and  tender  operate  only  as  an  admission  of  sonm 
contract  to  the  amount  paid  or  tendered.]  (a) 

Kelly y  contrik.  The  goods  were  in  the  hands  of  the  defendant  as  agent 
for  the  plaintiff:  at  that  time  there  was  no  acceptance.  Then  all  that  passed 
afterwards  was  a  verbal  contract  To  construe  this  as  a  compliance  with 
sect.  17  of  the  Statute  of  Frauds,  would  be  to  introduce  the  very  mischief 
against  which  that  enactment  was  directed.  The  buyer  must  '*  accept  pait 
of  the  goods  so  sold,  and  actually  receive  the  same.''  There  has  been  no 
actual  receipt :  the  attempt  is  to  imply  a  *virtual  receipt  from  a  verbal  r»oQ5 
contract.  Something  must  take  place  in  fact,  not  in  words  merely,  ^  "^^ 
inconsistent  with  the  previous  holding.  [Lord  Denhan,  C.  J.  Suppose  a 
party,  intrusted  with  goods  for  sale,  were  to  sell  them,  accompanying  the 
sale  with  a  declaration  that  the  sale  was  on  his  own  account ;  as  against  him, 
would  not  that  be  evidence  that  he  had  previously  accepted  ?  Does  not 
your  argument  tend  to  show  that  the  Statute  of  Frauds  ought  to  have  gone 
far  her  than  it  does,  and  have  required  written  evidence  of  the  acceptance?] 
This  is  a  case  in  which  an  actual  acceptance  was  impassible ;  and,  there* 
fore,  the  only  method  of  satisfying  the  statute  was  by  a  written  contract  In 
MchoUe  V.  Plume,  1  C.  &  P.  272,  (HE.  C.  L.  R.  390,)  it  was  held  that 
a  constructive  acceptance  was  insufficient,  on  the  authority  of  Hanson  v» 
Armitim,  6  B.  &  Aid.  657,  (7  E.  C.  L.  R.  191 ;)  S.  C.  1  D.  &  R.  12& 
In  Pkdlips  V.  BiiioUiy  2  B.  &  C.  611,  (9  E.  C.  L.  R.  163,)  it  is  laid  down 
that  the  jury  must  be  satisfied  of  a  delivery  and  an  actual  acceptance. 

CW.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  cuis  term,  (January  12th,)  delivered  the  judgment 
of  the  court.  After  stating  the  ground  of  motion  to  be  that  there  was  no 
memorandum  in  writing,  nor,  as  the  defendant  alleged,  any  acceptance,  his 
lordship  proceeded  as  follows : 

The  facts  were,  that  the  defendant  had  acted  as  agent  for  the  plaintiff  on 
several  occasions  in  relation  to  certun  merchandises  imported  from  France, 
and  that  the  goods  in  question  were  lying  at  the  custom-house  in  the  defend* 
ant's  name,  to  be  sold  by  him  for  the  plaintiff.  The  plaintiff  was  consider* 
ably  indebted  to  the  defendant,  who  *was  pressing  that  a  sale  should  rvoQg 
oe  made,  that  he  mij^ht  pay  himself  out  of  the  proceeds:  and  an  ^ 
authority  to  sell,  dated  6th  April,  was  given  by  the  plaintiff  to  the  defendant, 
and  produced  in  the  course  of  the  plaintitiPs  evidence.  But  a  witness  stated 
that,  at  the  end  of  the  same  month,  he  had  called  on  the  defendant  on  behalf  of 
the  plaintiff,  and  that,  in  that  conversation,  the  defendant  finally  agreed  to  buy 
these  (^rKxIs  himself,  15  per  cent  under  the  cost  price.  The  defendant  suIh 
sequeniy  sold  the  goods,  and  rendered  a  debtor  and  creditor  account  to  the 
plaintiff,  in  which  credit  was  given  to  the  plaintiff  for  the  goods,  by  an  item 
VI  these  words,  "  Goods"  (describing  them)  "  sold  for  120/."  The  acti<m 
was  brought,  in  effect,  for  that  sum ;  and  the  verdict  passed  accordingly. 

The  plaintiff  argued  that  this  parol  contract  of  sale  was  binding  within 
the  statute,  because  the  defendant  had  accepted  the  goods,  in  selling  them 
and  keeping  the  money.  This  was  denied ;  and  it  was  said  that  the  statute, 
re-iuiring  acceptance  and  actual  receipt  of  the  whole  or  part  where  there 
was  no  written  memorandum,  could  not  be  satisfied  in  the  case  of  one  at  the 
time  of  the  bare;ain  possessed  of  the  goods,  inasmuch  as  that  circumstance 
prevents  them  from  being  delivered  to  him,  or  actually  received  by  him,  m 
virtue  of  the  sale.  At  all  events,  it  was  contended  that  no  act  could  he 
relied  on  to  prove  acceptance  and  receipt,  but  what  was  inconsistent  with 

(a)  See  note  (a)  to  JmuM  t.  FUmi,  10  A.  it  E.  767»  (37  E.  C.  L.  R.  218.) 
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the  purpose  of  the  prior  possession ;  whereas,  in  this  case,  a]I  that  was  done, 
the  sale  and  the  account  rendered,  were  perfectly  consistent  with  the  authori* 
tj  previously  given,  and  the  defendant's  character  of  agent.  We  have  no 
*2(fll  ^^^^^  ^'^  ^^^  person  in  possession  of  another's  goods  may  become 
-I  *the  purchaser  of  them  by  parol,  and  may  do  subsequent  acts,  with- 
out any  writing  between  the  parties,  which  amount  to  acceptance ;  and  the 
effect  of  such  acts,  necessarily  to  be  proved  by  parol  evidence,  must  be  sub- 
mitted to  the  jury.  We  entertain  this  opinion  after  fully  considering  all  the 
cases  cited,  especially  Elmore  v.  Slanej  1  Taunt.  458 ;  Jficholk  v.  PlumSy 
1  C.  &  P.  272,  (11  £.  C.  L.  R.  390 ;)  Maberkyy.  Sheppard^  10  Bing.  99, 
(25  £.  C.  L.  R.  43  ;)(a)  agreeing  that  such  evidence  must  be  unequivo- 
cal, but  thinking  the  question,  whether  it  is  so  or  not  under  all  the  circum- 
stances, fact  for  the  jury,  not  matter  of  law  for  the  court. 

It  was  indeed  contended  that  parol  evidence  was  inadmissible  to  explain 
the  character  of  the  acts  relied  on  to  prove  acceptance  ;  for  that  to  admit  it 
would  let  in  all  the  inconvenience  which  the  statute  was  intended  to  pre- 
vent No  case,  however,  warrants  the  holding  the  rule  so  strict :  nor  does 
convenience  require  it :  for,  where  there  is  the  foundation  of  an  act  done  to 
build  upon,  the  admission  of  declarations  to  explain  that  act  lets  in  only  that 
unavoidable  degree  of  uncertainty  to  which  all  transactions  to  be  proved  by 
ordinary  parol  evidence  are  liable.  Upon  this  principle,  stat.  9  G.  4,  c.  14, 
8.  1,  on  a  very  analogous  matter,  has  been  construed  in  the  Court  of  Exche- 
quer. For,  whilst  in  Willis  v.Jfewham,  3  Y.  &  J.  518,  it  was  held  that 
part  payment,  to  take  a  case  out  of  the  statute  of  limitations,  could  not  be 
proved  by  a  verbal  acknowledgment  cm/y,  it  was  held  in  Waters  v.  Tomp' 
Idnsj  2  C.  M.  &  R.  723 ;  S.  C.  Tyrwh.  &  Gr.  137,  that,  where  a  sum  ha4 
toQoi  been  paid  without  any  statement  on  what  account,  ^declarations  were 
-I  admissible  to  explain  on  what  account.  Therefore  a  nonsuit  cannot 
be  entered. 

The  motion  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
evidence,  was  supported  by  some  very  strong  observations  on  the  probabili- 
ties of  the  case,  which  were  not  however  exclusively  in  favour  of  the 
defendant.  It  was  moved  for,  also,  on  defendant's  affidavit,  which  we  have 
thought  it  right  to  examine  carefully  with  those  on  the  other  side.  The  answer 
which  these  give  is  complete :  no  subsequent  information  has  been  or  can 
be  obtained ;  and  the  defendant's  case  is  narrowed  to  the  improbability  that 
that  of  his  adversary  can  be  true.  But  this  has  been  already  considered  by 
the  jury,  who  were  satisfied  with  the  proof  of  it  by  a  witness  whose  character 
stands  unimpeached.  Rule  discharged. 

(a)  And  sea  J)od9Uy  v.  Varley,  12  A.  St  E.  63S,  (40  E.  C.  L.  R.  14 1.) 


SQUIRE  and  Another,  surviving  Executrix  and  Executor,  v.  HUET* 

SON  and  WHITAKElt 

Jodgment  was  obtained  a^inst  defendant,  a  pawnbroker,  on  a  warrant  of  attorney,  anj 
a  seizure  was  made  under  a  fi.  fa.  An  action  beinir  bron^rht  airainst  defendant  aAer 
the  seizure,  he  was  taken  under  a  ca.  sa.  in  that  action,  snd  afterwards  discharged  by 
the  Inrolvent  Debtors*  Court  The  sheriff  hsd  realized  money  on  the  seizure,  partly 
frf»m  the  sale  of  the  defendant's  Roods,  and  partly  by  the  redemption  of  pleds^s  since  the 
aeizure.  The  insolvent's  assignee  claimed,  under  slat  1  die  S  Victc.  110,  s.  61,  the 
moneys  so  realized  both  before  and  af^er  the  imprisonment  commenced. 

<>rdered,  that  the  »heriff  should  pay  to  the  execution  creditor  the  moneys  realized  befora 
'  the  imprison  meat  commeDced,  and  the  remainder  to  the  aasignee. 

TOL.  xu.  70  3  A 
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•  Thb  plaintifis  signed  jadement  for  6001.,  on  b  joint  and  seTeral  wairaiit 
of  attorney,  dated  10th  April,  1833,  giren  by  the  defendants  to  the  testator 
for  securing  the  pa^^ment  of  900/. ;  and,  on  13th  Febraaiy,  1840,  a  lerjr 
yns  made  under  writ  of  fi.  fa.,  in  pursuance  of  the  judgment,  on  the  goods 
of  Huetson.  On  3l8t  March,  1840,  an  action  was  commenced  by  Thomas 
Johnson  *against  Huetson,  upon  a  biU  of  exchange ;  Huetson  appear-  r«QQQ 
ed  and  obtained  a  judge's  order  under  which  he  was  to  pay  on  a  day   *- 


named :  but  he  made  default;  whereupon  final  judgment  was  signed,  a 
<aa.  issued,  and  Huetson  was,  on  7th  April,  18&,  taken  in  execution  and 
sent  to  White  Cross  street  prison.  He  filed  his  petition  the  same  day  in 
the  Court  for  relief  of  Insolvent  Debtors,  which  on  that  day  made  an  order 
Testing  his  property  and  effects  in  the  provisional  assignee.  On  the  same 
day  notice  was  given  to  the  sheriff  to  withdraw  from  his  possession  under 
^the  levy.  Huetson  was  discharged  on  16th  June,  1840.  Afterwards  the 
Insolvent  Debtors'  Court  appointed  Robert  Hanbury  assignee. 

It  was  subsequently  agreed,  between  the  assignee  and  the  original  execti* 
tton  creditors,  that  an  application  should  be  made  to  one  of  the  judges  of 
this  court:  and,  upon  such  application,  Littledale,  J.,  made  an  order, 
dated  1st  July,  1840,  directing  the  sheriff  to  pay  into  court  the  moneys  real- 
ized by  him  under  the  plaintiff's  execution  down  to  April  7th,  (390/.,)  to 
abide  the  decirion  of  the  court  as  to  the  right  of  the  plaintiffs  or  of  the  as- 
signee ;  and  to  pay  over  the  moneys  realized  since  April  7th,  and  also  the 
remainder  of  the  insolvent's  property,  to  the  assignee.(a)  This  was  accord- 
ingly done. 

The  390/.  consisted  partly  of  moneys  received  b]^  the  sheriff  on  the  safe 
of  articles  sold  in  the  insolvent's  *shop,  but  principally  of  moneys   r^^iQ 
rei'eived  for  the  redemption  of  pledges  made  with  the  insolvent  in   ** 
his  trade  as  a  pawnbroker.     The  case  was  argued  in  this  tenn.(&) 

Warren,  for  the  assignee.  First,  as  to  the  money  paid  before  the  impri- 
sonment of  Huetson  commenced,  for  the  goods  seized.  [Littledale,  J. 
"Could  the  sheriff  seize  ^oods  which  were  in  the  defendant's  hands  onhr 
as  pledges?  In  Com.  Dig.  Ezecu/ton,  (C4,)  it  is  said  that  ^Mhe  sheriff 
<^nnot  take  goods  in  pledge :"  though  no  authority  is  cited.]  That  is  in 
accordance  with  Legg  v.  EvtmSj  6  M.  &  W.  36.  J3nt,  further,  under  stat 
1  &  2  Vict.  c.  110,  s.  61,  the  execution  creditor  cannot,  as  to  any  of  the  pro- 
perty, ^^  a\^l  himself"  of  the  seizure  made  before  the  imprisonment.  And 
ne  cannot,  in  answer  to  the  claim  of  the  assignee,  set  up  a  jus  tertii  in  the 
pawnors.(c)  Next,  as  to  the  money  realized  since  the  beginning  of  the  im- 
prisonment.    It  will  be  admitted,  on  the  other  side,  that  the  assignee  is 

(a)  Btat  1  ft  S  Vict  c.  110,  s.  61,  enaets,  '*lhat  in  all  eases  where  any  prisoner  whota 
estate  shall  have  been  vested  in  the  said  provisional  assignee  under  this  act  shall  have 
ezecated  any  warrant  of  attorney  to  confens  jndfnnent.  or  shall  have  iriven  any  cofniovit 
actionem,  or  bill  of  sale,  whether  for  a  valuable  consideration  or  otherwise,  no  persoa 
ahall.  afler  the  commencement  of  the  imprisonment  of  such  prisoner,  avail  himself  or 
lierself  of  any  ezecuiion  issned  or  to  be  issued  upon  any  judi^ment  obtained  or  to  be  oIh 
tained  upon  snch  warrant  of  attorney  or  cognovit  actionem,  or  of  such  bill  of  saJe, 
either  by  seizure  and  sale  of  the  property  of  such  pri<<oner,  or  any  part  thereof,  or  by  sala 
of  such  property  theretofe»re  seised,  or  any  part  thereof,  but  that  any  person  or  persons  to 
whom  any  sum  or  sums  of  money  shall  be  due  in  respect  of  any  such  warrant  of  attorney 
wr  cognovit  actionem,  or  of  such  bill  of  sale,  shall  and  may  be  a  creditor  or  creditors 
Hmt  the  same  under  this  act.** 

(b)  January  S6rh,  1S41.  Before  Lord  Uenman,  G.  J.,  Littledale,  Patteson,  and  Colt- 
ffU^,  Js.  No  formal  role  had  been  drawn  op,  but  the  case  was  discussed  as  upon  aa 
application  by  Hanbury,  the  assignee,  for  payment  of  the  890/.  to  him. 

•  (r)  Warren  also  referred  to  TMmmni  v.  ffnrtop,  (Holt's  N.  P.  C.  SSd.)  but  admitMd 
that  a  claim  by  the  assignees  to  lalie  the  goods  as  being  in  the  reputed  ownership  of  iha 
insolvent,  under  sect.  67,  could  not  be  sustained  luder  the  eircamstaiices  of  this 
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entitled  to  this,  under  sect.  61.  But,  if  so,  he  is  ^entitled  to  the 
whole  proceeds ;  for  the  execution  is  entire,  ( Clerk  y.  WUherXj  1  Salk. 
322,)  and,  if  bad  for  any  part,  is  bad  finr  the  whole.  If  a  party  become 
bankrupt  between  delivery  of  the  writ  and  execution,  the  execution  is  super- 
seded ;  SmaUcamb  y.  Cross,  1  Ld.  Raym.  251.  Here,  in  like  manner,  the 
execution  must  be  superseded  as  to  the  money  receiyed  after  the  imprison* 
ment ;  and,  that  being  so,  it  must  be  superseded  altogether.  In  Mortand  y. 
PellaUj  8  B.  &  C.  722,  726,  Littledale,  J.,  said,  ^'  as  between  a  creditor 
and  assignee  it  has  always  been  held  that  an  execution  is  executed  by  seiz* 
ure,  it  bein^  an  entire  thing,  which,  when  once  begun,  must  eo  on  to  a  con- 
clusion, and  cannot  be  stopped  by  an  act  of  bankruptcy."  When,  therefore, 
as  here  under  sect.  61,  the  execution  is  invalidated  as  to  any  part,  it  b  inva- 
lidated as  to  the  whole. 

Barstow,  for  the  execution  creditors.  It  b  true  that  the  execution  credi- 
tors cannot  claim  what  the  insolvent  held  only  by  way  of  pledge.  But  that 
does  not  apply  either  to  goods  sold  by  the  sherin  as  having  become  the  in- 
solvent's property  from  the  expiration  of  the  time  for  redemption,  nor  to  the 
money  paid  for  redemption  before  the  imprisonment  commenced ;  for  the 
money,  when  so  paid,  was  the  property  of  the  insolvent.  Sect.  61  of  stat. 
1  Sl  2  Vict.  c.  110,  is  analogous  to  sect.  108  of  the  Bankrupt  Act,  stat. 
6  G.  4,  c.  16.  Under  that  section  the  proceeds  of  goods  sold  by  the  sheriff 
before  the  bankruptcy  become  the  proper^  of  the  execution  creditor,  but 
««.  ni  those  of  goods  sold  'after  the  bankruptcy  are  recoverable  by  the  as- 
"^^^J  signee ;  Wymer  v.  Kembk,  6  B.  &  C.  479 ;  Jfotky  v.  Buck,  8  B.  & 
C.  160,  (15  E.  C.  L.  R.)    The  sale  satisfies  the  judgment  debt  pro  tanto. 

tPATTRSON,  J.  The  words  in  sect.  108  of  stat.  6  G.  4,  c.  16,  are,  '*  creditor 
laving  security  for  his  debt."]  After  sale,  there  is  no  debt  at  all.  llie 
execution  creditor  would  be  the  party  to  suffer  if  the  sheriff  became  insol- 
vent after  the  sale ;  because  the  proceeds  after  that  belong,  not  to  the  de- 
fendant, but  to  the  execunon  creditor.  Further,  if,  as  argued  on  the  other 
side,  the  execution  be  indivisible,  then,  being  good  for  a  part,  it  is  good  for 
all,  and  the  execution  creditor  will  be  entitl^  to  the  money  paid  after  the 
begrinnine  of  the  imprisonment.  But  that  is  not  so :  tSggins  v.  M^Adam,  3  Y. 
&  J.  1,  shows  that  the  proceeds  of  the  execution  are  divisible.  Swain  v. 
Morhnd,  1  Br.  &  B.  370,  (5  E.  C.  L.  R.  122,)  is,  in  principle,  an  authority 
ibr  the  execution  creditor  as  to  the  money  receivecl  before  the  imprisonment. 
The  vesting  order  of  7th  April  could  not,  of  itself,  under  sect.  37,  prevent 
the  prior  execution  from  binding  the  goods;  WaoiUand  v.  Fuller,  11  A.  & 
E.  859,  (39  E.  C.  L.  R.  255.)  . 

Warren,  in  reply.  The  execution  creditor  seeks  here  to  "  avail  himself" 
of  an  execution  upon  property  '^  theretofore  seized,"  that  is,  before  the  im* 
prisonroent.  [Pattbson,  J.  Sect.  61  forbids  only  his  availing  himself  of 
the  execution  "  by  seizure  and  sale,"  "or  by  sale  of  such  property  thereto- 
fore seized."    Here  he  avails  himself  of  the  execution,  only  by  making  the 

*3131  ^^®^''''  P^y  ^^^^  ^'^  money  which  the  sheriff  held  before  the  *impri- 
•I  sonment.]  The  money  which  was  not  handed  over  became  the  pro* 
perty  of  the  assignee.  Cur.  aiv.  vutt. 

Lord  DENMA|f,  C.  J.,  in  thb  term,  (February  1st,)  delivered  the  judgment 
of  the  c^urt. 

This  was  an  attempt  by  the  assignee  of  an  insolvent  to  compel  the  sheriff 
to  pay  him  390{.  obtained  under  an  execution  against  the  insolvent,  he 
having  given  the  plaintiff  a  warrant  of  attorney  to  secure  his  debt. 

The  sheriff  had  taken  possession  in  February ;  (he  insolvent  went  to  pii* 
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son  in  March ;  and  the  vesting  order  was  made  on  the  7th  of  April.  The 
insolvent  was  a  pawnbroker ;  the  money  was  received  by  the  sheriff  for  the 
redemption  of  pledged  goods.  These  facts  were  said  to  bring  the  case  within 
the  sixty-first  section  of  the  act  for  abolishing  arrest,  1  &  2  Vict.  c.  110| 
which  forbids  the  creditor  to  whom  a  warrant  of  attorney  shall  have  been 
executed,  where  a  vesting  order  shall  have  been  made,  to  avail  himself,  after 
the  commencement  of  the  imprisonment,  of  any  execution  either  by  seizure 
or  sale  of  the  property,  or  by  sale  of  it  if  theretofore  seized. 

We  are  clearly  of  opinion  that  this  money  does  not  come  under  either  of 
these  descriptions ;  for  the  money  was  received  before  the  commencement 
of  the  imprisonment,  and  was  received  to  the  use  of  the  plaintiff,  without  any 
further  act  by  the  sheriff. 

The  sheriff  had  also  received  money  subsequently  to  the  imprisonment, 
which  it  was  not  contended  he  could  retain ;  but  for  the  asagnee  it  w^as  said 
that  the  execution  was  entire,  and  that,  if  all  the  levy  could  not  be  *re-  r^oi  j 
tained,  no  part  of  it  could.  Without  deciding  upon  the  ground  of  ^ 
this  objection,  and  assuming  an  execution  to  be  entire,  it  appears  to  us  that, 
if  that  be  so,  the  execution,  having  been  well  commenced,  would  have  been 
well  continued  at  common  law :  and  the  utmost  effect  that  can  be  given  to 
the  sixty-first  section  of  the  act  of  parliament  in  question  cannot  overreach 
any  thing  done  before  the  imprisonment  of  the  insolvent.  The  rule  must  be 
discharged. 

Ordered,  that  the  application  of  the  said  Robert  Hanbury  be  dis- 
charged, and  that  the  sum  of  390/.  paid  into  court  by  the  sheriff 
of  the  county  of  Middlesex,  in  this  action,  and  in  the  said  order 
(of  LiTTLEDALE,  J.)  mentioned,  be  paid  out  of  court  to  the 
plaintifls  or  their  attorney. 


The  QUEEN  v.  The  Master  and  Fellows  of  ST.  PETER'S  College, 
commonly  called  PETERHOUSE,  CAMBRIDGE. 

On  motion  for  costs  of  mandamas,  the  prosecutor  cannot  refer  to  affidavits  ased  by  hia 
in  applying  fur  the  mandamas,  unless  the  rule  for  cosu  be  drawn  up  on  reading  suck 
affidavits. 

By  a  rule  of  this  court  granted  in  last  Michaelmas  term,  on  readin^r  the 
affidavit  of  R.  W.  Osborn,  it  was  ordered  that  Sir  Edwin  Baynton  Sandys, 
Baronet,  should  show  cause  why  he  should  not  pay  to  Edwin  Sandys,  the 

Erosecutor  of  a  mandamus  directed  to  the  Master  and  Fellows  of  Peterhouse, 
is  costs  of  the  application  for  such  mandamus,  his  costs  of  the  trial  of  an 
issue  directed  pending  such  application,  and  his  costs  of  issuing  such  man> 
damns,  and  of  this  application. 

It  appeared  by  the  affidavit  of  Osborn,  the  only  one  fileil  in  support  of  the 
rule,  that,  in  Hilary  term,  1837,  Edwin  Sandys  obtained  a  rule  nisi  for  a 
mandamus  to  *the  college  to  admit  Bo'eler,  his  nominee,  a  fellow  on  poig 
the  Parke  foundation  in  that  college ;  and  Sir  E.  B.  Sandys  obtained  ' 
a  like  rule  in  favour  of  his  nominee,  Lamotte.  Ilie  rules  were  enlarfi^ed  in 
order  that  an  issue  might  be  tried  (which  the  court  directed)  to  ascertain  the 
right  of  nomination.  On  the  trial,  Edwin  Sandys,  'he  plain-iff,  succeeded  :  (o) 
and  this  court  thereupon  discharged  the  rule  obtained  by  Sir  E.  B.  Sandys, 
and  made  the  rule  absolute  for  a  mandamus  to  admit  Boteler.  The  mancb* 
mus  issued,  and  was  obeyed, 

(a)  See  8andjf§  t.  Sandyt,  p.  316,  note  (a)  post 
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Kelly  now  showed  cause  against  the  rule  for  costs,  and  contended,  as  to 
the  costs  of  the  mandamus,  that  Sir  £.  B.  Sandys  could  not  be  liable,  the 
mandamus  having  been  applied  for  and  granted,  not  against  him,  but  against 
the  college. 

StarkSj  Serjt.,  contra,  referred  to  the  affidavits  used  in  moving  for  the 
mandamus,  as  showing  that  Sir  £.  B.  Sandys  was  substantially  Uie  party 
against  whom  the  apphcation  was  made.  [Lord  Denman,  C.  J.  You  must 
confine  yourself  to  the  affidavits  on  which  you  obtained  the  rule.  If  you 
proposed  using  the  previous  ones  you  might  have  drawn  up  your  rule  on 
reading  them.  The  officers  of  the  court  referred  to  Rex  v.  Kirke^  5  B.  & 
Ad.  1089.  Kelly,  It  would  be  very  embarrassing  to  parties  showing 
cause,  if  a  rule  could  be  supported  by  affidavits  of  which  no  notice  was 
given.] 

Lord  Denman,  C.  J.  It  is  necessary  to  decide  the  point  of  practice ;  and 
*3161  ^^  ^ould  be  understood  that  a^rule  must  be  drawn  up  on  reading  all 
-I  the  affidavits  which  the  party  intends  to  use.  The  case  of  Bex  v. 
Khrke  came  on  late  on  the  last  day  of  term,  and  the  point  was  not  much 
considered.  In  this  case  we  shall  refer  only  to  the  affidavit  on  reading  which 
the  rule  is  drawn  up. 

Per  Curiam  (Lord  Dknman,  C.  J.,  Littledale,  Patteson,  and  Cole- 
'  iT>6E,  Js.)  Rule  absolute  for  costs  of  the  trial  of  the  issue.(a) 

(a)  EDWIN  8ANDT8  v.  Sir  EDWIN  BATNTON  8ANDY8,  Baronet 

Hie  right  of  nomination  to  a  fellowship  being  in  dispute  between  two  parties  claiming 
nnder  the  same  grant,  the  coort  directed  an  issue  to  try  ''whether  the  plaintiff  had  a 
better  right  than  the  defendant  to  nominate."  On  the  trial  it  appeared  that  the  de- 
fendant had  nominated  for  nearly  twenty  years, and  that  racancies  occurred  about  once 
in  five  years;  that  the  right  of  nomination  was  limited,  by  the  grant,  to  the  heirs  male 
of  E^  with  limitation  over  in  default  of  such  heirs ;  that  the  eldest  son  of  E.  had  three 
sons;  that  plaintiff  was  lineally  descended  from  the  third;  but  that  in  1634,  the  two 
elder  sons  were  living,  and  one  had  then  living  male  issue.  No  further  evidence 
was  given. 

BeU  that,  on  the  issue  directed,  plaintiff  might  recover  upon  his  evidence  without  show- 
ing that  the  two  elder  branches  were  extinct. 

This  was  a  feigned  issue  directed  by  the  court  to  try  whether  the  plaintiff  *'had  a  be& 
ter  right  than  the  defendant  to  nominate  a  fellow"  on  the  Parke  foundation  at  the  college 
of  St.  Pfter's,  in  the  university  of  Cambridge.  The  right  was  to  be  determined  by  the 
limitations  of  a  deed,  dated  March,  1636,  which  directed  that  the  Master  and  fellows  of 
8t.  Peter's  should  admit  to  every  alternate  fellowship  such  fit  person  as  should  be  nomi 
Bated  (I)  by  8ir  Miles  Sandys,  the  elder,  or  Sir  Miles  Sandys,  the  younger,  or  the  snr« 
Tivor;  or  the  heirs  male  of  the  body  of  Sir  M.  S.,  the  elder;  and,  for  want  of  such  heirs 
male,  (2)  by  Samuel  Sandys  of  Ombersley,  Esq.,  and  the  heirs  male  of  his  body ;  and, 
for  want  of  such  heirs  male,  (3)  by  the  heirs  male  of  the  late  Edwin,  Archbishop  of  York; 
and,  fi}r  want  of  such  heirs  male,  (4)  by  the  heirs  male  of  the  body  of  Miles  Sandys,  Esq., 
brother  of  the  said  archbishop. 

In  Hilary  term,  1837,  cross  rules  nisi  for  writs  of  mandamus  were  obtained,  and  en- 
larged, as  stated  in  the  text,  p.  314,  ante,  that  an  issue  might  be  tried  in  the  above  terms. 
In  the  affidavits  on  which  the  plaintiff  obtained  his  rule,  he  claimed  under  the  third 
limitation,  as  heir  male  of  Edwin,  Archbishop  of  York,  suggesting  the  fiiitnre  of  heira 
male  under  the  two  prior  limitations.  In  the  affidavit  of  the  defendant,  he  also  claimed 
as  heir  male  of  the  archbishop. 

On  the  trial  before  Lord  Diwma^,  C.  Jn  at  the  London  sittings  after  Michaelmas 
*317]  term,  1838,  the  plaintiff  proved  that  Sir  Samuel  Sandys,  the  eldest  son  of  Arch* 
bishop  Sandys,  had  (amongst  other  children)  three  sons,  Edwin,  Martin,  and 
lobn,  bom  in  the  sb«>Te  order,  and  that  plaintiff  was  the  lineal  heir  male  of  John,  th« 
third.  It  appeared  that  in  1634  the  two  elder  sons,  Edwin  and  Martin,  were  living ;  and 
that  Edwin  had  male  issue  then  living ;  but  no  further  evidence  was  oflered  of  the  stata 
of  their  families  since  that  period.  It  also  appeared  that  the  defendant,  claiming  unil«r 
Ihe  limitations  of  the  fooniUlioaHleed,  had  been  admitted  to  nominate  to  vacant  fellow* 
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ships  from  1616  downwards;  and  that  Taeaneies  oeemred about  once  in  fireyean.  Hie 
defendant  offered  no  evidence  on  the  trial,  bnt  claimed  a  verdict  because  the  two  elder 
branches  of  the  archbishop's  descendants  had  not  been  disposed  of:  and  contended  that 
the  plaintiff's  title  should  be  strictly  proved  as  against  one  whose  title  to  nominate  had 
been  admitted  and  acted  npon  for  nearly  twenty  years.  His  Lordship  thought  that,  apon- 
this  issue,  the  title  of  one  or  the  other  was  to  be  assumed ;  and  that  the  plaintiff  had  dione 
enough  to  put  the  defendant  upon  proof  of  his  title.    Verdict  for  plaintiff. 

In  the  following  term,  Kelly  obtained  leave  to  move  for  a  new  trial,  (on  the  ground  after 
mentioned,)  when  the  rules  for  a  mandamus  should  come  on  for  argument 

Kelly  and  T,  D,  Whailey  now  showed  cause  against  the  plaintiff's  rule  for  a  mandar 
mus,  and  contended  that  there  should  be  a  new  trial,  or  that  the  defendant  should  be  per- 
mitted to  make  a  return  to  the  writ,  instead  of  the  college.  The  plaintiff  should  have 
proved  his  title  as  in  ejectment  Some  evidence,  however  slight,  should  have  been 
given  of  the  extinction  of  the  elder  branches  of  the  family,  or  failure  of  their  male 
issue ;  especially  as  the  defendant,  having  repeatedly  nominated,  must  be  taken  to  be  in 
possession.  [Pattisos,  J.  Might  not  any  relation  to  the  person  last  seised  recoTer 
against  a  mere  intruder  who  entered  after  the  death  of  the  ancestor?]  The  plaintiff 
must  show  a  good  primft  facie  title  against  everybody.  [LirrLKitALK,  J.  A  right  of  pre- 
sentation is  not  like  the  title  to  land.  No  seisin  is  required.  The  right  claimant  may 
present  after  several  presentations  by  a  wrong  one.]  8tat  3  de  4  W.  4,  c  87,  s.  80,  Scc^ 
shows  an  analogy  between  rights  of  presentation  and  rights  to  land.  Three  presentft^ 
tions  may  now  give  a  title.  So  three  nominations  should,  at  least,  put  the  plaintiff  to 
the  strictest  proof  of  a  preferable  title.  He  should,  at  any  rate,  show  that  the  defendant's 
title  is  more  remote  than  his  own.  The  defendant  may,  for  any  thing  that  appears,  be- 
descended  from  the  eldest  grandson  of  the  archbishop.  The  words  of  the  issue  are  re- 
markable, and  nearly  resemble  the  form  of  the  mise  in  a  writ  of  right,  in  which  the 
claimant  is  put  to  very  rigorous  proof  of  title. 

Siorktf  Serjt.,  and  Smrhe,  contra,  were  stopped  by  the  court. 

*Lord  DsHXAs,  C.J.    If  there  is  any  objection  to  the  form  of  the  issoe,  it 
should  have  been  made  before.    The  plaintiff  has  proved  his  title;  and  the    [*3l8 
question  is,  whether  he  is  to  be  dispossessed  by  the  defendant  on  the  supposition 
of  some  possible  prior  claim.    The  rule  must  be  made  ab}«olute. 

LiTTLBDALB,  J.  Two  parties  apply  to  the  college  to  admit  their  respective  nominees. 
The  college,  being  in  doubt,  refer  themselves  to  the  court,  who  direct  an  isnne  to  try 
which  of  the  two  has  the  better  right  The  plaintiff  proves  a  right ;  the  defendant  proves 
none. 

PATTBsoif ,  J.  Both  parties  claim  under  the  same  common  ancestor,  the  archbishop. 
The  issue  is,  in  substance,  to  inquire  which  is  the  more  nearly  related  to  him.  The 
plaintiff  shows  himself  to  be  a  lineal  descendant  and  is  not  bound  to  negative  the  exisW 
ence  of  any  prior  claimant  The  master  and  fellows  must  admit  the  plaintiff's  nominee, 
and  the  defendant  cannot  be  permitted  to  make  a  return  for  them. 

Williams,  J.  The  plaintiff  proves  a  relationship  to  the  archbishop;  the  defendant 
proves  none.  This  entitles  the  plaintiff  to  a  verdict  upon  the  issue,  the  terms  of  which 
do  not  put  either  party  to  the  proof  of  any  previous  act  of  ownership  or  exercise  of 
right ;  nor  is  such  proof  material  upon  it 

Plaintiff's  role  absolute. 
Defendant's  rule  discharged. 

Qvtfrf,  whether  the  evidence  for  the  plaintiff  would  not  have  been  sufficient  even  in  ai 
ejectment,  according  to  the  decision  (on  the  second  point)  in  Doc  dtm,  Oldham  t.  WblUff^ 
6  B.  de  C.  SS. 


The  QUEEN  v.  The  Mayor,  Aldermen,  and  Burgesses  of  the 

Borou^  of  LEEDS. 

This  case  is  reported,  11  A.  &  E.  512,  (40  E.  C.  L.  R.) 


•TOWERS  V.  NEWTON,  Esquire.  [•319 

Ib  an  action,  venue  Yorkshire,  a  fi.  fa.  issned  info  Yorkshire ;  the  sheriff  retnmed  1e?f 
of  part,  and  nulla  bona  as  to  the  residue.  AOerward^t  a  ca.  sa.  issued  into  Mtddlesei» 
reciting  the  Yorkshire  (i.  fa.  and  return  thereto ;  and,  after  that,  a  ca.  sa.  into  York* 
ihire,  also  reciting  the  Yorkshire  fi.  fa.  and  the  return  thereto.    Defendant  was  takem 

.  .4m  the  Yorkshire  ca.  sa.,  but  discharged  oo  habeas  corpns  on  the  groiud  of  sipfoitf 


319]  1  Abolphus  &  Ei;Lis^  N.  S.  66$ 

pririlege  at  the  time  of  arrest  After  the  supposed  privilege  had  expired,  he  wat  taken 
in  Middlesex,  on  the  Middlesex  ca.  sa. 

The  coart  discharged  the  defendant,  and  set  aside  the  execution  on  the  Middlesex  ca.  aSk 
as  inegular,  because  there  should  have  been  a  Yorkshire  ca*  sa.  in  the  first  instance« 
and  then  a  Middlesex  testatum  ca.  sa.  reciting  such  Yorkshire  ca.  sa« 

The  court  also  refused  to  allow  the  Middlesex  ca.  sa.  to  be  amended  on  the  application 
of  the  judgment  creditor;  first,  because  the  Yorkshire  ca.  sa.  having  issued  af^er  the 
Middlesex  one,  the  latter  could  not  be  made  good  by  any  amendment;  secondly,  be- 
cause the  rule  for  amending  was  obtained  after  the  rule  for  setting  aside  the  execution, 
and  only  two  days  before  showing  cause. 

Whether  after  an  arrest  and  discharge  therefrom,  on  the  ground  of  privilege,  (not  beinp 
parliamentary:  see  stat.  S  (1)  Ja«  1,  c.  13,)  a  party  can  be  again  arrested  after  the  pri* 
Tilege  has  expired,  quten. 

This  was  aji  action  of  assumpsit^  venue  Yoikshire.  Judgment  bavuig 
been  recovered,  a  fi.  fa.,  tested  12th  March,  1840,  issued  to  the  sheriff  of 
Yorkshire,  endorsed  to  levy  117/.  lis.  for  debt  and  costs,  besides  interest, 
poundage,  &c.  The  sheriff  of  Yorkshire  returned  that  he  had  levied  44/.  I9s* 
of  which  he  had  paid  15/.  to  the  landlord  of  the  premises  for  rent,  had  re- 
tained 7/.  89.  for  poundage  and  expenses,  and  had  22/.  11^.  ready,  &c. :  and 
nulla  bona  beyond. 

A  writ  of  ca.  sa.  issued,  tested  30th  June,  1840,  directed  to  the  sheriff 
of  Middlesex,  reciting  the  fi.  fa.  to  the  sheriff  of  Yorkshire  and  the  return 
thereto,  and  commanding  the  sheriff  of  Middlesex  to  take  the  body  to  satisfy 
the  residue. 

Another  writ  of  ca.  sa.  issued,  tested  31st  August,  1840,  directed  to  the 
sheriff  of  Yorkshire,  with  a  similar  recital  and  command. 

The  defendant  was  taken  on  the  latter  writ,  on  4th  September,  1840,  and 
conveyed  to  York  Casde.  He  brought  himself  by  habeas  corpus  before 
RoLFE,  B.,  who  on  26th  September,  1840,  discharged  him,  on  the  ground 
*3201  *^^^  ^^  ^"^^  privileged  from  arrest,  (a)  as  having  been  taken  when 
-'  returning  from  the  Ripon  petty  sessions,  which  he  had  been  attend* 
ing  as  a  barrister.  The  sheriff  returned  this  specially  to  the  Yorkshire 
ca.  sa. 

In  January,  1841,  the  defendant,  being  then  in  custody  in  Middlesex  in 
execution  on  another  action,  was  charg^  in  execution  on  the  Middlesex 
ca.  sa. 

In  ^his  term,  23d  January,  Sir  W.  W.  FoUett  obtained  a  rule  calling  on 
the  plaintiff  Towers  to  show  cause  why  the  defendant  should  not  be  di9> 
charged  out  of  the  custody  of  the  marshal  in  this  action,  and  why  the  Mid* 
dlesex  ca.  sa.  and  the  execution  thereon  should  not  be  set  aside  for  irregu« 
larity,  with  costs. 

Afl^rwards,  (on  30tfa  January,)  Martin  obtained  a  rule  for  amending  tbe^ 
Middlesex  ca.  sa. 

Martin  now  showed  cause  against  Sir  W.  W.  FoUeifs  rule,  and  was  heoid 
in  support  of  the  rule  to  amend. 

First,  the  discharge  by  Rolfe,  B.,  on  the  ground  that  the  defendant  was 
privileged  at  the  time  of  the  arrest,  does  not  prevent  the  plaintiff  from  antsst* 
ing  the  defendant  afterwards,  at  a  time  when  he  is  not  privileged.  If  the 
defendant  had  been  discharged  by  the  plaintiff's  consent,  that  would  have  • 
iqaile  a  subsequent  arrest  illegal ;  as  in  Vigers  v.  Mdrichj  4  Bur.  2482,  and 
Jaques  v.  WUhy^  I  T.  R.  557 :  but  a  discbarge,  when  made  against  the  coii>- 
sent  of  the  plaintiff,  does  not  satisfy  the  debt ;  as  where  one  of  three  defend* -^ 
ants,  taken  on  a  joint  ca«  sa.,  is  discharged  under  the  Insolvent  Debtoft-^ 

(a)  See  Aboton  t.  ConUabUf  Trinity  term,  1841»  contri. 
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Acty  and  the  others  are  detained ;  ^Jfadin  v.  Battie^  5  East,  147 ;  or  r^^oi 
where  a  prisoner  is  discharged  for  irregularity  in  the  writ;  JM^Cor-  ^ 
mkk  y.  MeUarij  1  C.  M.  &  R.  525 ;  S.  C.  5  Tyrwh.  147 ;  OdUnt  v.  Beaumont^ 
10  A.  &  £.  225,  (37  £.  C.  L.  R.  101.]  Those  cases  are  stronger  than 
the  present ;  for  there  the  plaintiffs  might  be  said  to  have  been  in  fault 
trough  the  irregularity ;  but  here  the  sheriff  only  was  in  fault,  m  arresting 
while  the  defendant  was  privileged.  [Littledale,  J.  referred  to  stat.  9  (1) 
Ja.  1,  c.  13,  sects.  1,  2.1  That  is  a  declaratory  act,  reciting  doubts  to  have 
arisen  whether  a  party  discharged  by  privilege  of  parliament  can  .be  after* 
wards  arrested ;  and  it  provides  that  such  arrest  may  be  made  after  the 
privilege  has  ceased.  A  declaratory  act  furnishes  no  argument  that  the  law 
was  otherwise  before  the  enactment :  besides,  this  act  relates  only  to  privi* 
lege  of  parliament.  [Littledale,  J.  Collins  v.  BeaumarU  seems  to  have 
proceeded  on  the  ground  that  the  first  arrest  was  a  nullity.]  That  ground 
was  taken  in  JiPCarndck  v.  MelUm :  but  in  CoUins  v.  Beaumont^  the  cooit 
guarded  itself  against  being  supposed  to  adopt  the  doctrine. 

Secondly,  it  will  be  ui^sed  that  the  ca.  sa.  into  Middlesex  should  have 
been  a  testatum  ca.  sa.  It  is  so  in  fact ;  for  it  recites  the  fi.  fa.  into  York* 
shire,  and  the  return  thereon.  [Littledale,  J.  You  detain  on  a  Middlesex 
ca.  sa.  of  30th  June,  1840,  bavins  previously  arrested  on  a  Yorkshire  ca. 
sa.  of  31st  August,  1840,  and  the  defendant  having  been  discharged  on  that 
arrest.]  The  plaintiff  has  a  right  to  contemporaneous  writs ;  2  Tidd's  Pr. 
995,  (9th  ed.;)  Primrose  v.  G^on^  2  D.  &  R.  193.  It  will  be  said  that, 
because  the  venue  was  in  Yorkshire,  there  *should  have  been  a  ca.  r^ooa 
sa.  into  Yorkshire,  followed  by  a  testatum  ca.  sa.  into  Middlesex.  I- 
But  the  writ  of  ca.  sa.,  whether  into  Middlesex  or  Yorkshire,  was  a  testatum 
writ,  the  fi.  fa.  having  first  re^larly  issued  into  Yorkshire,  and  being  recited 
in  each  ca.  sa.  The  objection  is  unimportant,  as  a  prior. ca.  sa.  may  be 
taken  out  and  returned  of  course  at  any  time ;  Palmei  v.  Price^  2  Salk.  589; 
EsdaUe  v.  Davis^  6  Dowl.  P.  C.  465;  Shaw  y.Maxtoellj  6  T.  R.  450; 
Mislead  v.  Coppard.b  T.  R.  272. 

At  any  rate,  the  Middlesex  ca.  sa.  may  now  be  amended  ;  Lush's  Prac- 
tice, 502,  2  Archb.  Pract.  1135,  6,  (7th  ed.;)  Shaw  v.  Maxwell;  Meyer  v. 
Bing,  1  H.  Bl.  541 ;  Cowptrthwaite  v.  Owen,  3  T.  R.  657. 

Sir  W.  W,  Follett,  contra.  First,  the  defendant  cannot  be  taken  in  exe- 
cution after  an  arrest  upon  another  valid  writ  for  the  same  debt.  In  the 
cases  cited  on  the  other  side  the  question  has  been,  whether  the  debt  has 
been  satisfied,  the  first  writ  of  ca.  sa.  having  been  invalid.  ^^  The  defendant 
having  been  once  arrested,  cannot  in  general  be  arrested  again,  for  the  same 
cause  of  action ;''  1  Tidd^s  Practice,  174,  (9th  ed.)  [Martin.  That  is  said 
of  mesne  process.]  The  general  rule  is  the  same  as  to  arrest  in  execution ; 
2  Tidd's  Practice,  1029.  Stat.  2  (1)  Jac.  1,  c.  13,  is  not  a  declaratory  act ; 
and  it  shows  that  except  for  the  special  provision,  a  party  discharged  on 
account  of  parliamentary  privilege  could  not  have  been  arrested  again :  and 
the  rule  must  be  the  same  as  to  all  kinds  of  privilege.  Blackburn  v.  Stupofi, 
2  East,  243,  shows  that  the  ri^t  of  ^arresting  a  second  time  cannot  r^ooo 
be  created  even  by  express  stipulation.  ^ 

Next,  as  the  venue  is  in  Yorkshire,  there  should  have  been  a  ca.  sa.  into 
Yorkshire,  followed  by  a  testatum  writ  into  Middlesex,  reciting  the  first  ca. 
aa.  But  here  the  Middlesex  ca.  sa.  is  not  a  testatum  writ  at  all ;  for  it 
recites,  not  a  previous  ca.  sa.,  but  only  a  fi.  fa.  into  Yorkshire,  partially 
satisfied.  This  is  not,  properly  speaking,  a  testatum  writ ;  for  such  a  wnt 
jnu%:  recite  a  previous  writ  of  the  same  kind;  Lush's  Jhactice,  502* 
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[Coleridge,  J.  What  reason  can  there  be  for  that  ?]  It  may  be  difficult  to 
point  out  any  reason :  but  it  is  important  that  the  practice  should  be  uniform. 
[Coleridge,  J.  Must  the  Middlesex  ca.  sa.  recite  both  the  Yorkshire  fi.  fa. 
and  the  Yorkshire  ca.  sa.  ?]     It  seems  that  in  strictness  that  should  be  so. 

Then,  it  is  too  late  to  amend  the  ca.  sa.  The  cases  cited  as  to  this  are 
inapplicable.  In  MUstead  v.  Cappardj  the  ^riton  which  the  defendant  was 
arrested  was  a  regular  testatum  writ;  only  there  was  no  original  ca.  sa. 
That  was  also  the  case  in  Esdaile  v.  Dams  and  in  Shaw  y.  Maxwell^  though 
the  testatum  ca.  sa.  there  varied  from  the  judgment,  and  an  amendment  was 
allowed  in  that  respect.  An  earlier  Yorkshire  ca.  sa.  cannot  now  be  enterea 
on  the  roll,  because  there  is  already  a  Yorkshire  ca.  sa. ;  and  this,  being 
later  than  the  Middlesex  ca.  sa.,  cannot  be  made  to  support  it. 

LiTTLEDALE,  J.(a)  Whether  the  defendant  here  could  be  a  second  time 
m^QA-x  arrested,  is  a  question  which  it  *is  not  necessary  to  discuss  now.  I 
•I  think  the  second  execution  was  irregular.  The  ca.  sa.  into  York- 
shire was  not,  and  ought  not  to  have  been,  a  testatum  writ.  The  Middlesex 
ca.  sa.  ought  to  have  been  a  testatum  writ,  the  venue  being  in  Yorkshire ; 
and  it  should  have  recited  a  previous  ca.  sa.  into  Yorkshire.  On  that  irregu- 
larity the  defendant  is  entitled  to  be  discharged.  As  to  the  rule  to  amend, 
there  are  two  objections.  One  is  that  it  was  obtained  too  late :  though,  in 
some  instances,  a  delay  may  be  accounted  for  by  the  fact  of  the  objection  not 
being  brought  to  the  notice  of  the  party.  And,  secondl;^,  the  plaintiff  cannot 
now  amend  the  Middlesex  ca.  sa.,  by  converting  it  into  a  testatum  writ, 
because,  in  fact,  it  never  was  a  testatum  writ,  and  could  not  be  so,  the 
Yorkshire  ca.  sa.  being  later  in  date. 

Patteson,  J.  Wimout  entering  into  the  question  as  to  the  power  of 
arresting  twice,  I  think  the  defendant  is  entitied  to  his  discharge  on  the  second 
ground.  The  Middlesex  ca.  sa.  is  not  a  testatum  writ  at  all.  A  testatum 
writ  recites  that  nothing  more  can  be  done,  in  the  original  county,  on  thf^ 
original  writ,  and  commands  that  what  is  ordered  in  the  original  writ  shall 
be  done  in  the  new  county.  But  here  the  Middlesex  ca.  sa.  shows  only  that 
there  are  not  goods  enough  to  satisfy  the  fi.  fa. ;  it  contains  no  account  as  to 
satisfaction  by  the  body.  Then  there  can  be  no  amendment  for  the  reasons 
assigned.  By  stat.  3  &  4  W.  4,  c.  57,  s.  2,  ^^  all  writs  of  execution  may 
be  tested  on  the  day  which  the  same  are  issued  ;"  here  the  Yorkshire  ca.  sa. 
m'iQr.'x  "^  tested  on  a  day  subsequent  to  the  teste  of  the  Middlesex  ca.  sa. 
J       *CoLERiDGE,  J.,  concurred. 

Defendant's  rule  absolute,  with  costs,  upon  his  undertaking  to  bring  nw 
action :  otherwise  without  costs. 

Plaintiff's  rule  discharged. 

(a)  Lord  Denman,  C.  J.,  was  absent  during  the  greater  pai*of.the  argament. 


The  QUEEN  v.  The  Justices  of  the  West  Riding  of  YORKSHIRE. 

(In  the  Matter  of  LEES.) 

Where  an  order  of  maintenance  on  the  pntatiTe  father  of  a  bastard  has  been  doly  made 
at  petty  sessions,  under  stet.  S  4c  8  Vict  c.85,  s.  I,  the  partj  charged  not  requiring  the 
original  charge  to  be  heard  at  quarter  sessions  under  sect.  3,  no  appeal  from  such  order 
lies  to  quarter  sessions,  under  stat.  4  db  6  W*.  4.  c.  7S,  s.  103. 

If  the  party  charged  require  the  cause  to  be  originally  heard  at  quarter  sessions,  nc 
appeal  lies  from  the  order  made  by  quarter  sessions,  on  such  hearing,  to  another 
quarter  sessions. 
TOL.  XLI.  71 
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The  chuichwaidens  and  overseers  of  the  townriiip  of  Kezboroushy  in  die 
West  Riding  of  Yorkshire,  applied,  on  25th  March,  1840,  to  two  justices  ia 
petty  sessions,  hokien  at  Barnsley  in  that  Riding,  ifor  the  diviaon  in  which 
the  township  is  situate,  for  an  order  of  maintenance  upon  Henry  Lees,  charged 
with  being  the  putative  &ther  of  a  bastard  child  become  chargeable  wiuia 
the  three  calendar  months  then  last  past.  The  justices,  not  being  agreed* 
separated  without  adjournment  A  second  application  was  made  at  petty 
sessioas,  to  the  same  justices  and  two  others,  on  16th  April,  1840 :  and  they, 
after  hearing  the  case,  and  an  objection  being  taken  to  proceeding  after  the 
first  application  had  fidled,  adjourned  the  application  to  6th  May,  1840 ;  on 
which  day  three  of  the  four  made  an  order  of  maintenance.  I^ees,  on  18th 
June,  1840,  gave  the  churchwardens  and  overseers  fourteen  days'  notice  of 
appeal  to  the  next  <^uarter  sessions,  (held  withm  four  calendar  months  of  the 
order,)  and  entered  mto  recognisance  before  a  justice  to  try  the  appeal,  abide 
the  judgment,  and  pay  costs,  &c.  The  case  being  called  on  at  quarter  ses- 
sions, *the  counsel  for  the  respondents  objected  that  the  quarter  ses-  r«*|gc 
aions  had  no  jurisdiction ;  and  the  sessions,  being  of  that  opinion,  *^  ^^ 
refiised  to  hear  the  appeal. 

ErUj  in  last  term,  obtained  a  rule  nm  for  a  mandamus  to  the  justices  to 
enter  continuances  and  hear  the  appeal.    In  this  teim,(a) 

Sir  G.  A.  Lewifij  showed  cause.  The  sessions  were  right  in  refusing  to 
bear  this  case.  Stat  2  &  3  Vict.  c.  85,  s.  1^  gives  to  the  justices  in  petty 
sessions  the  jurisdiction  fcnmeriy  possessed,  under  stat.  4  &  5  W.  4,  c.  76j 
s.  72,  by  the  quarter  sessions.    By  sect  3  of  stat.  2  &.  3  Vict.  c.  85,  the 

tarty  char^  may,  on  entering  into  recognisances,  insist  on  the  original, 
earing  bemg  had  at  quarter  sesaons ;  "  axKi  in  such  case  aU  further  proceed- 
mgs  in  the  matter  of  such  chai;^  shaU  be  had  before  the  said  court  of  quap* 
ter  sessions  as  if  this  act  had  not  been  made.''  But,  if  he  does  not  do  this, 
no  appeal  is  given  firom  the  decision  of  the  petty  sessions. 

Erie  and  Bonnef,  conUi.  Under  sect.  103  of  stat.  4  &  5  W.  4,  c.  76, 
^<  if  any  person  shall  find  himself  aggrieved  hy  any  order  tnade  under  tfiepnh 
visions  oft/ds  act  on  such  person  as  the  putative  father  of  any  bastard  child, 
it  shall  oe  lawful  for  such  person"  '^  to  appeal  to  any  general  or  quarter  ses- 
sions of  the  peace  to  be  hekl  in  and  for  the  county,  riding,  or  division  in 
which  such  order  shall  hav«  been  made,"  "  within  four  ^calendar  r*MT 
months  next  after  the  cause  of  complaint  shall  have  arisen,  or  if  such  '- 
sessions  shall  be  held  before  the  expiration  of  one  calendar  month  next  after 
such  cause  of  complaint,  then  such  appeal  shall  be  made  to  the  next  follow- 
ing sessions,  either  of  which  court  of  sessions  is  hereby  empowered  to  hear 
and  finally  determine  the  matter  of  the  said  appeal,  ana  to  make  such  order 
therein  as  to  them  shall  seem  meet ;  which  order  shall  be  final  and  conclu* 
sive  to  and  upon  all  parties."  Now  sect.  72  of  the  same  act  gave  the  origi- 
nal jurisdiction  to  quarter  sessions:  therefore,  under  stat  4  &  5  W.  4,  c.  76, 
an  appeal  lay  from  an  order  made  at  one  quarter  sessions  to  the  next  quarts 
sessions.  [Coleridge,  J.  But  sect.  1  of  stat  2  &  3  Vict  c.  85,  enacts 
that  "  it  shall  not  be  lawful  to  make  any  such  application  to  any  coart  ot 
general  quarter  sessions,  nor  shall  inj  court  of  general  (juarter  sessions, 
have  any  authori^  to  make  any  order  upon  any  such  application."]  The 
same  section  provides  that  the  petty  sessions  *^  uiall  have  all  the  powers  and 
duties  in  regard"  to  the  application  ^'  which  are  given  to  the  court  of  gene- 
ral quarter  sessions"  by  stat  4  fc  5  W*  4,  c.  76 ;  ^^  and  all  enactments  in 

(a)  Jftnuarr  Slst,  before  Liuledale,  Patfetoa,  and  Coleridgev  Js.;  and  Janaary  tfidw 
More  totd  Denman,  C.  J.,  Littledate,  Fatltsoat  aad  Coleridge^  ^ 
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the  said  act  rdating  to  the  coori  of  senefal  quarter  sessions  shall  be  taken 
to  apply  to  the  said  justices  in  speciu  of  petty  session,"  except  as  to  notice 
to  the  party  charged.  The  appellate  jurisdiction  of  the  quarter  sessions  re- 
mains as  before :  the  original  jurisdiction  only  is  tidcen  away.  Under  stat.  3 
C.  1,  c.  4y  (5)  8.  15,  the  quarter  sessions  had  original  junsdiction  to  make 
orders  in  bastardy.(a)  And  from  an  order  there  made,  it  should  seem  that 
*^9R\  '^  8ipp^  lay  to  another  quarter  *ses8ions.(6)  But  this  was  so,  at  any 
^^J  rate,  by  ss.  72,  103,  of  stat.  4  &  6  W.  4,  c.  76 ;  and  now,  if  the 
party  diaieed  avail  himself  of  stat.  2  &  3  Vict.  c.  85,  s.  3,  the  case  is  as  if 
the  proceeding  had  commenced  by  an  original  application  to  quarter  sessions 
under  the  prior  act,  and  there  must  still  be  a  right  of  appeal  to  the  next 
quarter  sessions.  There  is  nothing  unreasonable  in  the  appeal  being  from 
petty  sessions  also :  it  is  by  £aur  the  more  natural  and  usual  state  of  law.  It 
IS  true  that  stat.  4  &  5  W.  4,  c.  76,  s.  103,  speaks  of  the  quarter  sessions, 
to  which  appeal  is  to  be  made,  being  held  before  the  expiration  of  one 
calendar  month  after  the  cause  of  complaint,  whick  never  could  happen  if 
the  cause  of  complaint  were  an  order  made  at  quarter  sessions.    But  that 

Eular  provision  applies  only  to  such  orders  as  are  ms^de  at  petty  sessions. 
cBiDGE,  J.  Your  argument  seems  rather  to  show  that  there  is  an  appeal 
i>etty  sessions  to  pettj  sessions,  where  the  order  of  xnaintennnce  is  ori- 
ginally made  at  petfy  sessions.]  The  result  of  the  two  statutes  is  the  same 
as  if  me  provisions  of  stat.  2  &  3  Vict  c.  85,  were  substituted  for  sect  72 
of  stat  4  &  5  W.  4,  c.  76.  Thus  the  sections  (36  and  37^  of  stat.  31 G.  2, 
c.  29,  taking  away  certiorari  and  giving  an  appeal,  were  held  to  be  incoipo- 
rated  in  stat  50  6.  3,  c.  73,  bv  sect  5 ;  Bex  v.  The  Maiyor  of  Uiverpoolj 
3  D.  &  R.  275.  A  provision  ror  appeal  cannot  be  repealed  by  inference ; 
per  Abjiott,  C.  J.  in  Rex  v.  The  Jiuticee  of  Cumberkmd,  1  B.  &  C.  64, 66. 

Cwr.  adv,  mtU. 

LrrTLEDALE,  J.^  in  this  term,  (February  2d,)  delivered  the  judgment  of 
the  court 

*3291  ^'^^^  ^1^^  a  nde  for  a  mandamus  to  enter  continuances  and  hear 
•I  an  appeal  against  an  order  of  filiation.  The  order  had  been  made 
by  two  Justices  at  a  special  session  under  stat.  2  &  3  Vict.  c.  85,  s.  1,  before 
whom  the  putative  father  had  appeared,  and  from  whom  he  had  neelected 
to  remove  the  hearine;  <^  the  application  under  the  third  section  of  the  act 
The  question  was,  whetiier,  under  .these  circumstances,  any  appeal  lay  to 
the  quarter  sessions. 

By  the  Poor  Law  Amendment  Act,  4  &  5  W.  4,  c.  76,  s.  72,  original 
jurisdiction  is  given  to  the  quarter  sessions  to  hear  and  determine  ap|Mica« 
tions  for  orders  of  filiation :  and  the  four  following  sections  contain  provi- 
sions for  the  regulation  of  their  proceedings  in  such  cases,  and  the  limitation 
and  enforcement  of  their  orders.  The  103d  section  is  the  general  appeal 
clause  of  the  act ;  and,  among  other  things,  it  contains  the  following  provi- 
sion. (His  lordship  here  teSi  sect  103,  as  cited  ant&,  p.  327.)  It  may 
seem  extraoitlinaiy,  and  perhaps  it  was  an  oven^t,  to  give  an  appeal  from 
one  quarter  sessions  to  another:  but  the  words  are  too  plain  to  leave  any 
doubt  that  such  an  appeal  existed  under  that  act :  they  cannot  be  satisfied 
m  any  other  way,  ana  roust  not  be  cut  oat  of  the  act. 

By  stat  2  &  3  Yitt.  c.  85,  s.  1,  the  origbal  jurisdiction  of  the  quartei 

(a)  See  JKcv  V.  Grvowt,  3  Doog.  68S ;  and  Uie  cases  in  1  Bott's  P.  *  499,  (Bih  ed.) 
pL  605,  dec. 

(b)  ^e  Re%,  r.  ITetfoii,  1 8alk.  IM;  Jler  t.  Ckg,  1  8tr.  47ft.  Also  Uie  wvArks  w  Biuft** 
Pttstioe,  Basiacd,  IV.  \,  (voL  i  p.  SM*    Chtiwyod's,  S8d,  editioa.} 
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sessions  in  bastardy  is  transferred  to  the  special  or  petty  sessions;  and  it  if 
enacted  that  "  after  the  passing  of  this  act  it  shall  not  be  lawful  to  make  any 
such  application  to  any  court  of  general  Quarter  sessions,  nor  shall  any  court 
of  general  quarter  sessions  have  any  authority  to  make  any.  order  upon  any 
such  application."  But  the  third  section  provides  that,  if  the  putative  &ther 
^'  shall  declare  to  the  justices  *in  such  special  or  petty  session  that  r*ooQ 
he  is  desirous  that  the  chai^  shall  be  heard  and  deteimined  at  the  *- 
quarter  sesaons/'  and  shall  enter  into  the  recognisance  there  mentioned, 
conditioned,  among  other  things,  to  abide  the  judgment  of  the  court  at  such 
sessions,  then  **  the  justices  in  special  or  pet^  session  shall  not  proceed  fur- 
ther to  hear  the  charge,  but  shall  take  such  recognisance  and  transmit  it  to  the 
clerk  of  the  peace ;  and  in  such  case  all  further  proceedings  in  the  matter  of 
such  charge  shall  be  had  before  the  said  court  of  quarter  sessions  as  iftkis 
act  had  nit  been  made.^^ 

;  The  present  was  not  a  proceeding  under  this  section :  but  it  is  not  imma- 
terial to  consider  whether  any  appeal  lies  for  the  putative  fiither  from  the 
decision  of  the  quarter  sessions,  when  the  case  has  been  brought  there  under 
it  by  himself.  And  we  are  of  opinion  that  there  is  no^peal  m  such  a  case* 
An  appeal  must  always  be  given  direcdy  or  by  clear  inference  from  the  lan- 
guage of  the  legislature.  There  is  nothing  in  this  act  which  so  declares,  or 
from  which  it  can  be  inferred.  The  provision,  that  the  proceedings  should 
be  before  the  court  of  quarter  sessions  ''  as  ifihis  ad  had  nai  been  made^^^ 
will  be  fully  satisfied  if  we  understand  by  them  those  proceedings  at  the  first 
court  of  quarter  sessions  to  hear  and  determine  the  charee,  and  to  enforce 
their  order,  which  had  been  in  force  under  stat.  4  &  6  W.  4,  c.  76,  ss.  72, 
73,  74,  75,  76.  It  is  true,  the  appeal  clause  in  that  act  (sect.  103)  is  not 
repealed  by  the  later  act:  but  that  applied  to  orders  made  under  the  provi- 
sions of  (not  act;  now  the  order  made  in  a  case  removed  by  the  putative 
father  himself  is  an  order  made  under  the  provinons  of  stat.  2  &  3  Vict. 
c.  85.  Nothing,  therefore,  in  the  words  of  either  statute  would  compel 
*us,  in  the  case  supposed,  to  mfer  any  power  of  appeal  to  a  subse-  r«QO| 
quent  quarter  sessions;  and  certainly  there  is  nothing  in  the  way  of  '> 
policy  or  justice  that  should  lead  us  to  expect  that  such  power  would  have 
been  given  in  a  case  in  which  the  party  has  himself  selected  the  tribunal ; 
to  say  nothing  of  the  general  inexpedience  of  appeals  from  sessions  to 
sessions. 

The  question,  however,  now  is,  whether,  in  a  case  where  the  parly  has 
not  made  the  quarter  sessions  his  court  of  original  jurisdiction  under  the 
third  section,  but  has  been  contented  to  abide  the  judgment  of  the  special 
sessions  under  the  first  section,  he  may  appeal  firom  their  judgment  to  that 
of  the  quarter  sessions  by  virtue  of  the  103d  section  of  the  former  act.  The 
general  argument  against  such  appeal  will  be  the  same  as  we  have  just  used ; 
and  the  intention  of  the  legislature  can  hardly  be  doubted ;  the  purpose  of 
the  act  being,  as  stated  in  the  preamble,  to  give  more  speedy  and  cnectual 
means  of  obtaining  fiUation  orders. 

But  reliance  is  placed  on  the  following  words  in  the  first  section ,  '^  and 
all  enactments  in  the  said  act  relating  to  die  court  of  general  quarter  sesaaons 
shall  be  taken  to  apply  to  the  said  justices  in  special  or  petty  session.^ 
It  is  said  diat,  as  the  legislature,  by  the  said  act  had  given  an   ap« 
peal  from  the  quarter  sessions  to  a  subsequent  quarter  sessions,  tb»e 
words,  by  a  necessaiy  inference,  implv  a  amilar  appeal  from  the  special  or 
petty  sessions ;  and  it  is  veiy  plausibly  urged  that,  however  unreasonable 
it  may  seem  to  hare  given  an  sppeal  from  quarter  sessions  to  quarter 
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sions,  there  is  no  such  observation  to  be  made  as  to  an  appeal  from  petty  or 
special  to  quarter  sessions,  which  is  so  common  a  provision  in  acts  of  this 
^n*yt)i  loi^u  ^^  i^  °^^y  ^  *very  probable  that  such  appeal  was  intended  to 
-'  be  given.  If  it  were  intended,  it  is  to  be  regretted  that  a  few  words 
-^ere  not  inserted  to  put  the  mtention  beyond  a  doubt.  The  words,  how- 
ever, relied  on  are  so  general  that  they  must  receive  same  limitation  in  con- 
^trucdon.  They  must  be  restrained  at  least  to  bastardy  applications ;  and, 
even  with  regard  to  them,  they  cannot  be  construed  literally ;  for,  as  the 
appeal  clause  itself  is  an  enactment  relating  to  the  court  of  quarter  sessions, 
a  literal  construing  of  the  words  would  give  the  appeal  from  special,  not  to 

iiuarter,  but  to  special  sessions,  and  so  defeat  the  very  argument  which  is 
ounded  on  them.  What  then  is  the  restriction  which  ou^t  to  be  imposed 
upon  them  ?  We  think  this  is  to  be  learned  from  the  context  in  the  clause 
itself,  and  from  the  general  purview  of  the  act.  From  the  parts  of  the  clause 
which  precede  and  follow  the  words,  it  is  clear  that  the  enactments  of  Ihe 
whole  are  directed  to  the  hearing  before  the  special  sessions,  to  the  giving 
them  jurisdiction,  declaring  their  powers  and  duties  to  be  such  as  the  quar- 
ter sessions  had  by  the  former  act  on  the  original  hearing.  And  after  the 
words  in  question,  which  will  be  fully  satisfied  by  being  understood  with 
reference  to  such  original  hearing,  follows  this  single  and  remarkable  excep- 
tion, solely  applicable  to  such  onginal  hearing,  "  that  the  notice  to  the  per- 
son intended  to  be  charged,"  &c.  *^  need  not  be  given  more  than  seven  days, 
instead  of  fourteen  days,  before  the  session  at  which  the  application  shall  be 
heard ;''  and  then  follows  the  prohibition  to  the  quarter  sessions  to  make  any 
order  on  such  application.  Ever}'  thing,  therefore,  in  the  clause,  preceding 
and  following  the  words  relied  on,  applies  solely  to  the  original  hearing ; 
*'WX\  *^^^  ^^  ^^^  those  words  their  roost  reasonable  and  natural  interpre- 
•'  tation  when  we  understand  them  to  apply  to  the  same  subject  matter. 
We  have  already  intimated  our  opinion  that  the  same  interpretation 
accords  best  with  the  general  intention  of  the  statute.  And  upon  these 
grounds  we  think  the  decision  of  the  quarter  sessions  was  right,  and  that  this 
rule  must  be  discharged  with  costs.  Rule  discharged  with  costs. 

DELISSER  V.  TOWNE. 

Declaration  in  ease,  consisting  of  a  single  connt,  charged  that  defendant  maliciousljr, 
and  wiiboat  probable  cause,  indicted  plaintiff  for  perjury.  The  indictment  was  set 
out:  and  it  alleged  certain  evidence  to  have  been  given  by  plaintiff,  which  was  set 
forth  continuously,  and  then  several  assignments  of  perjury  in  various  parts  of  such 
evidence  were  added,  with  a  general  allegation  of  perjury  at  the  end  of  the  indictment, 
which  contained  only  one  count  The  declaration  then  charged  that  defendant  mali- 
ciously, and  without  probable  cause,  prosecuted  the  indictment  and  that  plaintiff  was 
acquitted;  and  alleged  damages  in  respect  of  the  whole  prosecution,  without  di&iin- 
guishing  as  to  the  several  assignments  of  perjury.    Plea,  Not  guilty. 

Plaintiff  proved  want  of  reasonable  or  probable  cause  as  to  one  assignment  only,  and 
took  a  verdict  with  damages  in  respect  to  that.    HtUI: 

1.  That  plaintiff  was  not  entitled  to  costs  in  respect  of  the  assignments  as  to  which  the 
damages  were  not  given,  though  witnesses  attended  for  him,  under  subpoena,  to  dis- 
prove, if  necessary,  the  truth  of  those  assignments. 

t.  That  defendant  was  not  entitled  to  the  costs  of  the  defence  prepared  by  him  in  respect 
of  such  assignments. 

Where  plaintiff  obtains  a  verdict,  and  defendant  afterwards  obtains  a  rule  for  a  nonsuK 
or  a  new  trial,  and,  upon  cause  shown,  it  is  ordered  by  consent  that  the  damages  be 
reduced,  but  that,  on  payment  of  such  reduced  damages,  and  the  taxed  costs  of  the 
cause,  the  verdict  be  vacated  and  a  stet  processus  entered,  the  plaintiff  is  entitled  to 
the  costs  of  opposing  the  rule,  as  costs  in  the  cause. 

Case  for  a  malicious  prosecution  for  perjuiy.    The  declaration  contained 
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only  one  count;  which,  after  reciting,  in  the  usual  form,  that  the  plaintifl 
had  not  been  giulty,  or,  before  the  conunittingi  &c.|  suspected  to  haye  been, 
guilty  of  perjuiy,  and  had  obtained  the  good  opinion,  &c.,  and  had  exercised 
me  profession  of  a  surgeon  and  apothecaxy  with  proprie^,  and  had  in  his 
said  profession  obtamed  a  good  fame,  &c.,  alleged  that  defendant,  well 
kuowmg,  Jtc.,  but  contrivmg,  &c.,  on  *14th  August,  1st  Victoria,  at  r^ooj 
Vu^  ^neral  sessions,  jcc.,  of  the  Central  Criminal  Court,  before,  &c.,  ^ 
(setting  out  the  caption,]  falsely  and  maliciouslj,  and  wkhout  any  reasonable 
and  probable  cause,  indicted  the  plaintiflf: 

For  that,  at  the  sittings  of  nisi  prius  after  the  term  of  die  Holy  Trinity,  at 
Westminster,  &c.,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  to  wit  on,&c.,  (21st  and  22d  June,  1837,)  before  the  Ri^t  Honour- 
able Thomas  Lord  Denbian,  then  and  there  bein^  the  chief  justice,  &c.,  a 
certain  issue,  before  then  duly  joined  in  a  certam  action  of  trespass  and 
ejectment  of  fiurm,  then  lately  depending  in,  &c.,  (stating  the  parties.  Doe 
dem.  Samuel  Carter  y.  Robert  James^)  in  due  form  of  law  came  on  to  be 
tried,  and  was  then  and  there  tried  by  a  certain  jury,  &c. ;  and  that,  upon 
the  trial  of  the  said  issue  between,  &c.,  it  became  and  was  material,  for  the 
purposes  of  the  said  trial,  &c.,  to  ascertain  the  truth  of  the  matters  in  the  said 
indictment  alleged  to  haye  been  deposed  and  sworn  to  by  the  now  plaintiff, 
as  in  the  said  indictment  mentioned ;  and  (hat  the  now  plaintiflf,  not  haying 
the  fear,  &c.,  and  intending  unjusdy  to  aggrieye,  &c.,  and  intending  to 
cause  a  yerdict  in  that  action  to  pass  against  the  said  Robert  James  upon 
the  said  issue,  &c.,  and  to  subject  him  to  the  payment  of  costs,  &c.,  on,  &c., 
at,  &c.,  and  within  the  jurisdiction,  &c.,  (ayerment,  that  the  now  plaintiff 
came  into  court  as  a  witness  for  the  lessor  of  the  plaintiflf  in  the  ejectment, 
and  was  sworn,  &c. ;)  and  that  plaintiflf,  being  so  sworn,  did  then  and  there, 
on  the  occasion,  aforesaid,  falsely,  &c.,  say,  depose,  swear,  &c.,  in  substance 
and  to  the  eflfect  following,  yiz. :  That  he,  the  said  now  plaintiflf,  neyer  had 
any  cony  ersation  with  one  Mr.  Towne,  in  which  and  in  substance  *he,  r^ooR 
the  said  now  plaintiflf,  said  to  the  said  Mr.  Towne  that  he,  the  said  ^ 
now  plaintiflf,  gaye  up  one  John  Simmons,  and  that  he,  the  said  now  plaintiff*, 
thou^t  the  said  J.  S.  could  not  recoyer,  and  that  the  said  J.  S.  ought  to  make 
his  will :  That  he,  the  said  now  plaintiflf,  did  not,  at  any  time  between  the  3d 
day  of  January,  or  the  2d  day  of  January,  a.  d.  1835,  and  the  moment  of  the 
death  of  one  John  Simmons,  say  that  the  will  of  the  said  J.  S.  ou^t  to  be 
made,  or  any  thing  to  that  eflfect :  That  he,  the  said  now  plaintiflf,  on  the  said 
2d  day  of  January,  considered  the  said  J.  S.  then  incompetent  to  make  a  will; 
that  he,  the  said  now  plaintiflf,  had  always,  since  the  time  of  his  attendance  on 
the  said  J.  S.,  been  of  the  same  opmion  as  to  his  incompetency  to  make  a 
will ;  that  he  had  always  been  of  the  same  opinion  during  the  last  illness  of 
the  said  J.  S. ;  and  that  he,  the  said  now  plaintiflf,  had  neyer  said  the  contrary: 
That  he,  the  said  now  plaintiff,  had  not  said  any  thing  importing  capability, 
at  any  time  during  the  last  illness  of  the  said  j.  S.,  of  his  making  a  will: 
That  he,  the  said  now  plaintiff,  had  made  a  statement  to  the  effect  that  one 
M.  R.  had  said  to  the  said  now  plaintiff  that  the  best  thinsr  the  said  now 
plaintiff  could  do  was  to  giye  Mrs.  R.  a  dose  of  prussic  acid,  and  that  he, 
the  said  now  plaintiff,  did  not  afterwards  confess  that  that  statement  so  made 
by  him  was  nntrae :  That  he,  the  said  now  plamtiff,  had  neyer  said  that  he 
had  procured  a  child  to  be  palmed  off  upon  a  husband  as  the  child  of  hia 
wife,  and  that  the  said  child  had  been  brou^t  up  in  the  family ;  That  he, 
the  said  now  plaintiff,  had  neyer  said  that  he  had  borne  any  part  in  such 
9  tranmcdon:   That  the  said  now  plaintiff  did  not,  on  the  3d  day  of^ 
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*3361  *'^^^>  ^*  ^-  1836,  being  the  day  when  Dr.  Effiotson  was  sent 
•I  for,  and  came  to  meet  in  consultation  with  the  said  now  plaindfi*  on 
the  ilkess  of  the  said  John  Simmons,  say  that  there  was  notfabg  serious  the 
matter  with  the  said  J.  S.,  except  that  at  his  i^  every  thins  was  serious : 
And  that  he,  the  said  now  plaintiff,  had  become  a  bankrupt,  but  that  he  did 
not  know  what  dividend  he  had  paid  under  his  said  bankruptcy,  and  that 
he  could  not  tell  whether  be  had  paid  any.  Whereas,  in  truth  and  in  fact, 
he,  the  said  now  plaintiff,  before  he  so  swore,  &c.,  as  aforesaid,  to  wit,  on, 
Jtc.,  to  wit,  at,  fcc.,  did  have  a  conrersaticm  with  one  Mr.  Towne,  in  which, 
in  substance,  he,  the  said  now  plaintiff^  said  to  the  said  Mr.  Towne  that  he, 
the  said  now  plaintiff,  gave  up  die  said  John  Simmons,  and  that  he,  the 
said  now  plaintiff,  thought  the  said  John  Simmons  could  not  recover,  and 
that  he,  the  said  John  Simmons,  ought  to  make  his  will :  And,  whereas,  in 
truth  and  in  iact,  &c. :  then  followed  several  more  as^nments  of  perjury 
upon  the  evidence  above  set  out  in  the  indictment  'Hie  last  assignment, 
which  was  the  only  one  relating  to  the  evidence  respecting  the  bankruptcy, 
was  as  follows.  And  whereas,  in  truth  and  in  fiict,  he,  the  said  now  plain- 
tiff, at  the  time  he  so  swore  and  deposed  as  aforesaid,  had  not  paid  any 
dividend  under  his  said  bankruptcy,  and  then  and  there  well  knew,  and 
could  have  told,  that  he  had  not  paid  any.  And  so  the  jurors,  &c. :  con- 
elusion  in  the  usual  fonn,  that  the  now  praintiff  upon  the  trial  of  the  smd 
issue,  on,  &c.,  at,  &c.,  before,  &c.,  committed  wilful  and  corrupt  perjuiy. 
As  by  the  said  indictment,  reference,  &c.     Which  the  said  indictment, 

*3371  ^''  (^^^^^^  ^°^  ^^  Court  of  Queen's  *Bench.)  And  that  the 
-I  defendant  afterwards,  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause,  prosecuted  and  caused  to  be  prosecuted  the  said 
indictment  s^ainst  the  said  now  plaintiff,  until  the  said  now  plaintiff,  after- 
wards, to  wit,  at  the  sitting  of  msi  prius  holden  on,  &c.,  before,  &c.,  wa» 
in  due  manner  and  by  due  course  of  law  acquitted  of  the  said  premises  iii 
the  said  indictment  charged  upon  him,  by  a  jury  of  die  said  coun^,  &c. 
And  it  was  afterwards,  to  wit  on,  &c.,  (18di  April,  Easter  term,  1  Vict.,) 
considered,  fcc.,  (that  plaintiff  should  depart  without  day:  discharge  of  the 
plaintiff.)  As  by  the  said  record,  &c.  By  means  whereof,  &c. :  averment 
of  damage  to  plaintiff  by  loss  of  reputation,  and  expenditure  in  defending 
himself  and  removing  the  cause :  and  injury  to  him  in  his  profession  of  a 
sufj^eon. 

Plea,  Not  guilty. 

The  present  cause  was  tried  before  Lord  DEmcAir,  C.  J.,  at  the  Middlesex 
rittinps  after  Hilary  term,  1839.  The  plaintiff  proved  the  previous  trial, 
and  nis  acquittal,  and  gave  evidence  of  want  of  probable  cause  on  the 
last  assignment  of  perjury,  but  on  no  other.  Verdict  for  plaintiff;  damages 
800/. 

In  Easter  term,  1839,  Kelly  obtained  a  rule  nisi  for  a  nonsuit  or  a  new 
trial.  In  Michaelmas  term  last  (a)  Sir  /.  CampbeUj  Attorney-General,  Sir  F. 
PcUoekf  and  Hoggini  showed  cause ;  and  Keilfj  B.  Andrews^  and  CdbMty 
^3381  ^^^  be^ra  in  support  of  the  rule.  The  court  took  *time  to  consider : 
''  and  afterwards,  on  the  suggestion  of  the  court,  and  by  consent  of 
counsel,  it  was,  (28th  November,  1840,)  ^^  ordered  that  the  verdict  obtained 

(a)  November  ITilt  and  18th,  talO.  Befoftt  Lord  ]>eiiniaa,  O.  J.,  LinMale,  Williams, 
aad  Ooleridse,  Js.  The  priaeipal  point  argued  was,  whether  or  not  the  action  was 
aniatatnable,  dMfs  being  Mveral  assignments  of  perjarjr  as  to  which  no  want  of  pro- 
haUe  eanse  was  shown.  It  was  also  a  groand  of  motion  that  the  damages  were  at* 
ccssive. 
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in  this  cause  be  reduced  to  the  sum  of  260/. ;  but  that,  on  payment  of  that 
sum  and  the  taxed  costs  of  the  cause,  on  or  before  the  fourth  day  of  the  next 
term,  the  verdict  shall  be  vacated,  and  a  stet  processus  entered." 

On  the  taxation,  the  defendant  insisted  that  the  plaintiff  ought  to  be  allowed 
no  costs,  except  those  which  related  exclusively  to  the  last  assignment  of 
perjury ;  and  ouffht  not  to  have  the  costs  of  oppoang  the  rule  for  a  nonsuit 
or  new  trial.  The  defendant  further  claimed  the  costs  of  defending  the 
action  in  respect  of  all  the  assignments  except  the  last.  It  appeared  that 
many  witnesses  were  in  attendance  at  the  trial,  under  subpoena,  for  the  plain* 
tiff,  to  disprove  the  charges  of  perjury  laid  in  the  assignments  which  were 
not  insisted  upon  at  the  trial:  these  witnesses  were  not  called;  nor  did 
defendant  call  his  witnesses  in  respect  of  those  assignments. 

The  master,  fox  the  purpose  of  bringing  the  question  before  the  court, 
allowed  the  plaintiff  the  full  costs,  including  those  of  opposing  the  rule  for 
a  nonsuit  or  a  new  trial,  and  disallowed  the  costs  claimed  by  the  defendant 

Kellyy  in  this  term,  obtained  a  rule  calling  upon  the  plaintiff  to  show 
cause  why  the  master  should  not  review  his  taxation,  and  why  he  should 
not  allow  the  defendant  his  costs  of  defending  this  cause,  of  and  incidental 
to  such  assignments,  mentioned  in  the  pleadings  of  this  cause,  which  the 
plaintiff  fail^  in  establishing  upon  the  trial  of  the  said  cause,  and  why  such 
*last-mentioned  costs,  when  taxed  and  allowed,  should  not  be  de-  r*QQQ 
ducted  from  Uie  amount  of  the  damages.  *- 

In  the  same  term.(a) 

Sir  F.  Pollock  showed  cause.  The  plaintiff  is  entitled  to  costs  for  aU  the 
witnesses  whom  he  brought,  although,  by  his  failure  to  establish  a  want  of 
probable  cause  as  to  a  part  of  the  declaration,  these  witnesses  became  unne* 
cessarv.  There  was  but  one  count  in  the  declaration,  and  only  one  issue 
.  joined ;  and  on  that  issue  the  plaintiff  has  succeeded.  In  Reed  v.  Taylor^ 
4  Taunt.  616,(&)  the  declaration  was  for  a  malicious  prosecution  for  perjury, 
and  the  count  set  out  the  whole  indictment,  containing  twelve  assignments, 
some  of  which  turned  out  to  be  true,  but  others  false :  and  it  was  held  that 
the  plaintiff  was  entitled  to  recover.  The  defendant,  therefore,  must  pay  the 
costs  of  all  the  plaintiff's  witnesses ;  and  of  course  he  can  claim  no  costs  for  his 
own  upon  an  issue  on  which  he  has  failed.  The  costs  of  the  application  for 
a  new  trial  must  be  costs  in  the  cause :  *and,  as  the  defendant  has  r^ojn 
consented  to  the  verdict  standing  against  him,  he  is  liable  to  them.      ^ 

Kelly^  contra.  It  must  be  conceded  that  the  defendant  cannot  claim  the 
costs  of  the  application  for  a  new  trial.  But  neither  can  the  plaintiff.  In 
M'Andrew  v.  jidams^  3  Dowl.  P.  C.  120,  a  rule  nisi  was  obtained  to  enter 
a  nonsuit  or  reduce  the  damages ;  and  the  plaintiff  did  not  object  to  the 
reduction,  but  succeeded  in  resisting  the  nonsuit:  and  the  court  held  that  he 

(a)  January  28th,  1841.  Before  Lord  Denman,  C.  J.,  LitUedale,  Patteson,  and  Cole- 
ridji^e,  Js. 

(6)  This  case  was  cited  in  showing  cause  against  the  rule  for  a  nonsuit  or  new  triaL 
Kelly,  in  supporting  Uie  rule,  said  that  the  statement  of  that  case  in  the  report  appeared* 
on  reference  to  the  pleadings  and  judgment  in  the  cause,  to  be  incorrect:  that  the  jud^ 
ments  delivered  by  the  court  did  not  answer  the  objection  taken  at  the  bar;  and  that  the 
decision  was  at  variance  with  the  doctrine  of  Lord  Mansfield  and  Lord  Loughborough  ia 
Johfulone  v.  Sutton,  I  T.  R.  610.  He  referred  to  Sutton  v.  Jofnutont,  1  T.  R.  493,  judgment 
of  Eyre,  B^  at  pp.507, 508,  from  the  words  '^The  defendant  is  charged,*'  to  **  surplusage:" 
and  Johnitone  v.  SiMtoii,  judgment  of  Lord  Mansfield-tad  Lord  Loughborough,  p.  647,  &m 
**  Under  all  these  circumstances  we  have  no  difficulty''  to  **end  of  the  action;"  and  from 
'^If  the  defendant"  to  **  complaint"  Lord  Denman,  C.  J.,  at  the  end  of  the  argument,  said 
that  the  last  cited  case  appeared  to  conflict  with  lUtd  t.  Taylor,  4  Taont  616,  bntdeeliMd 
living  any  opinion  as  to  the  doctrine  of  each. 
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Mras  not  entitled  to  the  costs  of  opposing  the  rule,  not  having  given  notice 
of  his  intention  to  submit  to  the  reduction.  But,  as  to  the  other  costs,  the 
case  is  as  if  there  had  been  separate  counts  charging  the  defendant  ygvith  each 
assignment  of  perjury  as  malicious  and  without  probable  cause.  The  com- 
plaints  in  the  declaration  are  not  the  less  several  because  they  are  contained 
in  one  count;  Prudhamme  v.  Fraser,  2  A.  &  E.  645,  (29  E.  C.  L.  R.  171,) 
Doe  dem.  Erriangton  v.  Erringian^  4  Dowl.  P.  C.  602.(a)  If  the  causes  of 
action  were  indivisible,  it  would  follow  that  the  issue  should  have  been 
entered  for  the  defendant,  as  a  part  of  it  was  not  proved  by  the  plaintiiT.  In 
an  action  on  a  contract,  if  the  particulars  showed  that  the  claim  was  for  the 
price  of  ten  horses,  the  defendant  would  be  entitled  to  plead  payment  as  to 
nine,  and  to  deny  die  contract  as  to  the  tenth.  [Patteson,  J.  The  plain- 
tiff here  had  to  set  out  the  whole  indictment.]  He  might  have  confined  his 
complaint  to  one  part  only ;  and,  now  that  the  complaint  as  to  all  but  one 
art  turns  out  to  be  unfounded,  he  must  stand  in  no  better  position  than  if 
e  had  done  so.  [Lord  Denman,  C.  J.  The  generality  of  the  allegation  in 
*3411  ^^  ^declaration  can  make  no  difference ;  if  the  matter  to  which  it 
^  relates  be  divisible,  the  general  allegation  must  be  so  too.]  In 
Gaugenheim  v.  Lane,  1  M.  &  W.  136 ;  S.  C.  Tyrwh.  &  Gr.  216,  it  was  held 
that  a  plaintiff,  before  the  new  rules,  was  entitied  to  the  costs  of  the  briefs 
and  witnesses  on  those  issues  only  on  which  he  succeeded.  [Patteson,  J. 
The  principle  of  divisibility  as  to  a  single  issue  was  discussed  in  Anderson  v* 
Chapman,  5  M.  &  W.  483.  The  action  was  for  negligence  in  stowing,  and 
otherwise  taking  care  of  and  conveying,  100  casks  of  tallow ;  and  the  de* 
fendants  denied  n^ligence  in  the  stowage,  or  otherwise  taking  care  of  and 
conveying,  &c.  The  plaintiff  had  a  verdict  for  injury  by  negligence  in 
taking  care  of  one  cask  only,  but  not  for  any  injury  in  stowage.  It  was  held 
that  tne  defendants  were  not  entided  to  the  costs  of  any  part  of  the  issue* 
There  proof  of  any  part  of  the  complaint  would  sustain  me  action  ;  and  the 
court  considered  that  the  failure  as  to  the  rest  affected  only  the  amount  of 
damages.  Perhaps  it  may  be  said  that  here,  too,  want  of  probable  cause  as 
to  any  of  the  assignments  of  perjury  sustains  the  action.]  In  Anderson  v. 
Chapman  there  was  a  single  contract,  on  which  the  action  was  brought :  the 
plaintiff  could  not  have  declared  otherwise.  [Patteson,  J.  He  mi^ht  have 
confined  his  complaint  to  negligence  in  taking  care  of  one  cask.]  That 
argument,  in  the  case  of  such  a  contract,  would  lead  to  very  subtie  distinct 
tions.  If  a  contract  be  separable,  it  is  sufficient  to  set  out  all  whiph  relates 
to  that  in  respect  of  which  the  breach  is  alleged ;  Clarke  v.  Gray,  6  East, 
564 ;  and  so  the  plaintiff  here  might  have  set  out  merely  so  much  of  the  in* 
*3421  ^^^^"^^^^  ^  ^^  could  ^show  to  have  been  false  and  malicious,  and 
^  without  reasonable  or  probable,  cause.  [Coleridge,  J.  In  Ander* 
ton  V.  Chapman,  Mr.  Wighiman  compares  the  case  to  an  action  on  cove* 
nant  for  non-repair,  with  a  single  breach,  but  several  items  of  charge,  and  an 
issue  joined  on  a  general  plea  of  performance :  and  Parke,  B.,  adopts  the 
illustration.  Yet  there  the  matter  is  as  divisible  as  here.  Perhaps  the 
rule  may  be  varied  here  by  the  action  being  in  tort.  Patteson,  J.  Would 
not  your  argument  show  that  you  might  have  protected  yourself  by  plead- 
ing Not  guilty  severally  as  to  the  several  assignments?] 

Cur,  adv,  vuit. 
Lord  Denman,  C.  J.,  in  this  term,  (February  Ist,)  delivered  the  judgment 
•f  the  court. 
This  case  was  compromised  by  the  advice  of  the  court,  the  defendant 

(a)  See  RnUUdgt  r.JbbotU  8  A.  A  E.  698,  (86  E.  G.  L.  R.  466.) 
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iraitrin^  whaterer  ri^t  be  might  hare  to  make  absolute  his  rale  nisi  for  a 
new  tnaly  and  {daintiff  consenting  to  reduce  his  damages  from  800/.  to 
260/.  The  state  of  things  was  thus  exactly  the  same  as  if,  on  the  trial,  a 
terdict  had  been  enterecf  for  the  latter  sum:  and  the  co^  no  q>ecific 
provision  having  been  made  for  them,  must  be  calculated  on  that  sup- 
position. 

The  master's  taxation  has  been  complained  of,  principally  because  he 
idlowed  the  plaintiif  the  costs  of  witnesses  who  were  not  called  at  the  trial, 
but  were  brought  to  answer  a  case  which,  it  was  supposed,  the  defendant 
would  attempt  to  make  as  to  nine  out  of  ten  assigmnentsof  perjury  contained 
in  the  indictment  for  *the  malicious  prosecution  of  which  this  action  r«340 
was  brought  The  plaintiff  foiled  in  establishing  want  of  probable  ^ 
cause  as  to  those  nine  assignments,  and  succeeded  onh  as  to  the  tenth.  Hie 
defendant  was  not  called  upon  for  any  answer  as  to  the  nine.  Under  these 
circumstances,  we  think  the  master  was  wrong  in  allowing  the  costs  of  these 
witnesses. 

But  the  defendant  forther  contends  that  the  master  ought  to  have  allowed 
him  the  costs  in  respect  of  those  nine  assignments,  upon  the  ground  that  the 
plea  of  Not  guilty  raised  a  distinct  issue  upon  each  of  these  assi^ments  of 
perjury.  Upon  consideration,  and  looking  at  the  declaration  in  this  case,  we 
are  of  opinion  that  the  plaintiff's  cause  of  action  was  one  and  entire,  namely, 
the  defendant's  having,  without  probable  cause,  preferred  an  indictment 
a^nst  the  plaintiff  for  perjury  aUeged  to  have  been  committed  upon  one 
tnal.  Though  the  indictment  contained  assignments  of  perjury  upon  several 
parts  of  the  plaintiff's  examination  upon  diat  occasion,  yet  it  was  but  one 
charge :  and  the  preferring  that  charge  without  probable  cause  constitutes 
but  one  cause  of  action.  The  plea  of  Not  guil^  denies  that  one  cause  of 
action,  and  amounts  to  an  assertion  that  the  defendant  had  probable  cause 
for  the  whole  of  the  indictment.  That  is  one  entire  issue :  and,  if  there  was 
no  probable  cause  for  any  part  of  the  charge,  the  plaintiff  was  entitled  to  a 
Verdict.  Whether  there  was  or  was  not  probable  cause  for  other  parts  of 
the  charge,  would  aflect  the  dama^,  but  could  not  affect  the  verdict,  or 
show  that  the  defendant  had  propeny  preferred  the  indictment,  that  is,  with 
probable  cause  for  every  part  of  it. 

This  leaves  untouched  the  decisions  in  Prudhmnme  v.  ^Fraserj  and  r«oj^ 
Doe  dem.  Erringt&n  v.  Erringtony  which  we  think  no  less  correct  I- 
than  beneficial :  and  it  follows  the  principle  on  which  the  Court  of  Exche* 
quer  disposed  of  Anderion  v.  Chapman. 

Another  objection  was,  that  the  master  had  allowed  the  plaintiff  the  costs 
Df  defendant's  application  for  a  new  trial.  We  think  it  unfounded,  because 
the  consent  that  the  verdict  should  stand  against  him  bound  him  to  pay  the 
costs  of  the  cause,  under  which  description  the  costs  of  the  rule  undoubtedly 
fliU.    M.Andrew  v.  Jldams  has  no  application  whatever. 

Rule  absolute  to  review  taxation,  and  disallow  plaintiff's 
as  above ;  but  not  to  aUow  defendant's  costs. 
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*346]  •HILARY  TACATION.(a) 

CHARLOTTE  BACON  v.  SMITH  and  Amther,  Aflsignees  of  HENRY 

ANDREW  BACON,  ai  Bankrupt 

A.  and  his  wife  being  seised  of  a  messnagfe  for  their  joint  lives  and  tie  life  of  the  snt« 
rivor,  all  the  estate  and  interest  of  A.  beeame  vested  in  defendant,  who  permitted 
waste  daring  A^'s  lifetime: 

AM,  that  the  wife,  who  survived  hetf  husband,  coald  nol  matatain  aa  action  oa  the  case 
against  defendant  in  respect  of  such  watste. 

Case.  The  declaratioii  stated  that  whereas  one  John  Fumiss,  being 
seised  in  his  demesne  as  of  fee  of  and  in  certabi  hods,  messuages,  ftc., 
published  his  last  will  and  testament  in  writing,  bearing  date,  &c.,  ami 
thereby  devised  the  same  to  Henrj  Andrew  Ba^  and  plaintiff,  his  vrife, 
habendum  during  their  joint  natiml  lives,  and  to  the  survivor  of  them 
during  his  or  her  natural  ufe :  that  J.  Fumiss  afterwards  died  seised,  where- 
upon the  said  H.  A.  Bacon  and  phmtiff  becaase  seised  of  and  in  the  estate 
and  interest  in  the  lands,  &€.,  so  devised  to  them ;  that  afterwards,  and 
while  H.  A.  Bacon  was  living,  all  his  estate  vested  in  defendants  and  one 
J.  Holmes  since  deceased,  who  became  and  were  seised  thereof,  and  entered 
thereupon  and  became  possessed  thereof,  and  continued  so  possessed  until 
Ihe  death  of  the  said  J.  Holmes ;  and,  from  and  after  the  death  of  the  said 
J.  Holmes,  drfendants  continued  so  possessed  thereof  until  the  death  of  the 
said  H.  A.  Bacon :  yet  defendants,  wrongftiUy  intending  to  injure  and  ag- 

frieve  plaintiff  in  her  said  estate  and  interest  of  and  in  the  said  lands,  &c., 
uring  tlie  life  of  the  sfud  H.  A.  Bacon,  and  while  defendants  and  the  said 
J.  Holmes  were  so  seised  and  possessed  of  the  lands,  &c.,  and  while  defend- 
^oAft-i  ^^^  *were  so  seised  and  possessed  thereof  after  the  death  of  the  said 
•I  J.  Holmes,  and  while  plaintiff  was  so  interested  in,  and  entitled  to, 
the  said  estate,  to  wit,  on,  &c.,  and  on  divers  days  and  times  between  that 
day  and  the  determination  of  their  said  estate  by  the  death  of  the  said  H.  A. 
Bacon,  wrongfully  suflered  the  said  lands,  &c.,  to  become,  and  the  same 
were,  during  all  the  time  aforesaid,  ruinous,  prostrate,  and  in  bad  and  unte- 
nantable repair,  order,  and  condition,  for  want  of  necessary  repairing,  main- 
taining, &c.,  and  so  continued  until  the  death  of  H.  A.  Bacon ;  and  that 
afterwards  defendants  wrongfully  yielded  and  delivered  up  to  plaintiff  the 
said  lands,  Ac.,  so  ruinous,  &c.,  whereby  phintiff  was  greatly  injured  and 
aggrieved  in  her  said  estate  and  interest. 

Pleas :  1.  Not  guihv.  2.  Repair  of  the  premises  before  action  brought , 
which  was  denied  by  the  replication. 

On  the  trial,  before  Pakkc,  B.,  at  the  Yorkshire  Spring  assizes,  1839, 
ihe  plaintiff  had  a  verdict  subject  to  a  reference  as  to  the  amount  of 
damages.(&)    ^ 

CressweUf  in  the  following  term,  obtained  a  rule  to  show  cause  whv  judg- 
ment should  not  be  arrested  on  the  ground  (among  others)  that  the  declara 
tion  showed  no  title  in  the  plaintiff  to  support  an  action  for  waste :  and  he 
cited  Coke's  commentary  on  the  Statute  of  Gloucester,  2  Inst.  301. 

Jilexander^  Wigktman^  and  Heatan  now  showed  cause.    The  principal 

moAHi  question  is.  whether  the  plaintiff,  in  *whom  a  life-estate  is  vested  by 

-I  survivorship,  can  sue  the  assignees  of  her  husband  for  permissive 

waste  suffered  by  (hem  before  hef  husband's  death  ?    The  law  respecting 

(a)  The  court  sat  in  baac  from  tbs  Sd  to  the  6th  of  Febmarjr*  inclnsiye. 

(b)  On  the  trial,  the  learned  jodgfe  raled  that  the  plea  of  Nol  gniltj  pat  ia  issue  caly 
the  want  of  repair,  and  not  the  wronf(falness  of  it. 
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the  ancient  and  moderate  remedies  for  waste  is  stated  in  note  (7)  to  Green  ▼• 
Cok,  2  Wms.  Saund.  252.  Case  lies  in  many  instances  where  the  old  action 
of  waste  does  not  Neither  the  common  nor  the  statute  law  gave  an  action 
of  waste  to  any  except  the  person  entided  to  an  immediate  estate  of  inherit- 
ance in  reversion ;  but  case  lies  by  him  in  remainder  or  reversion  for  life  or 
years.  It  is  indeed  usuaUy  brought  by  a  reversioner  or  landlord  against  his 
tenant ;  but  the  principle  extends  to  every  case  where  one  who  has  any 
estate  or  interest  in  the  premises,  either  vested  or  contingent,  suffers  by  the 
injurious  act  of  the  actual  tenant  [Lord  Denbian,  C.  J.  Is  there  any  au- 
thority to  show  that  the  husband  and  wife  could  have  jointly  maintained 
such  an  action  against  the  husband's  assignees  in  his  lifetime  ?]  As  they 
held  by  entireties,  the  joint  interest  of  both  was  affected  by  the  husband's 
alienation,  so  as  to  prevent  him  £rom  joining  in  an  action ;  but  the  wife's 
contingent  interest  as  survivor  cannot  be  prejudiced  by  his  act :  Green  dem, 
Creuo  V.  King,  2  W.  Bl.  1211 ;  Com.  Dig.  Baron  and  Feme,  (D  2,)  (K.) 
FPatteson,  J.  Suppose  the  devise  were  to  A.  for  life,  remainder  to  B.  for 
fife ;  can  B.,  who  may  possibly  die  before  A.,  sue  A.  for  waste  ?(a)]  There 
may  be  no  express  authority  for  it ;  but  as  a  tenant  for  life  may  sue,  and  a 
tenant  for  life  be  sued,  for  waste,  there  is  no  objection  to  such  an  action 
upon  principle.  But  at  *all  events  when  the  contingency  has  hap-  r^o^o 
pened,  and  the  estate  has  becomo  vested,  there  is  no  ground  for  this  ^ 
objection.  [Lord  Denbcan,  C.  J.  Suppose  the  husband  had  not  assigned ; 
could  the  plaintiff  have  sued  his  executors?]  Before  stat.  3  &  4W.  4,  c. 
42,  s.  2,  the  maxim  "  actio  personalis  moritur  cum  person^"  would  have 

f)revented  an  action.  [Patteson,  J.  According  to  your  argument,  an  action 
ies,  or  not,  at  common  law,  according  as  the  husband  happened  to  have 
assigned,  or  not,  in  his  lifetime.]  The  argument  against  the  maintainance 
of  any  action  applies  to  wanton,  as  well  as  to  permissive,  waste  In  both 
cases,  the  survivor  will  be  equally  without  remedy. 

Cresswell,  contrA,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  I  really  feel  no  doubt  on  the  point.  The  declara- 
tion sets  out  no  tide.  It  shows  no  vested  interest  in  the  plaintiff  at  the 
period  when  the  waste  was  committed.  It  is  needless  to  inquire  whether 
the  action  would  have  lain  if  the  plaintiff  had  had  a  vested  estate  for  life  in 
remainder  at  that  time. 

LiTTLRDALE,  J.,  concurTcd. 

Patteson,  J.  In  Co.  Litt.  53  b,  it  is  sud,  '^  Note,  after  waste  done 
there  is  a  special  regard  to  be  had  to  the  continuance  of  the  reversion  in  the 
same  state  that  it  was  at  the  time  of  the  waste  done."  And  the  action  of 
waste  IS  there  said  to  '*  consist  in  privity."  The  passage,  indeed,  has  im- 
mediate reference  to  the  *old  form  of  action ;  but  the  rule  equally  r««ijQ 
applies  to  an  action  on  the  case  in  the  nature  of  waste.  L 

CoLEBiDGE,  J.,  concurred. 
S.  Rule  absolute  to  arrest  judgment. 

(a)  S^e  Perrot  v.  Pernor,  3  Atk.  94. 


LEWIS  V.  REILLY  and  WATSON. 

To  an  action  by  endorsee  on  a  bill  drawn  by  defendants  A.  and  B..  as  partner;;,  payable 
to  their  own  order,  and  endorsed  by  them,  defendant  B.  pleaded  that  the  hill  was  en 
dorsed  by  A.  to  plaiotiflT,  in  the  partnership  name,  aAer  a  dissolution  of  the  partner* 
ship,  without  the  privity  or  consent  and  in  fraud  of  defendant  B^  and  for  A/s  privat 
poTposes;  and  that  plaintiff  knew  of  the  dissolution  at  the  time  of  the  endorsement 
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BUdt  after  verdict  for  defendant,  that  the  plea  was  bad  for  not'showing  lliat  plaintiff  had 
coUpded  with  A^  or  was  privy  to  the  fraud. 

AssuBCPSiT  on  a  bill  of  exchange.  The  declaration  stated  that  defendants, 
^^  trading  under  the  style  and  firm  of  Reilly  and  Watson,"  drew  the  bill  for 
30/.,  with  interest,  on  T.  M.,  payable  two  years  afterdate  to  their  own  order, 
and  endorsed  it  to  plaintiff;  and  that  it  was  accepted  by  T.  M.,  who  after* 
wards  dishonoured  it. 

Plea,  by  Reilly,  that,  before  and  at  the  time  of  making  the  bill,  defendants 
were  carrying  on  the  business  of  surgeons  as  partners  under  the  above  style 
and  firm ;  and  that,  at  the  time  of  endorsmgthe  bill  to  plaintiff,  the  said  part- 
nership, dieretofore  subsisting  between  them,  had  been  and  was  dissolved, 
whereof  plaintiff,  at  the  time  of  the  said  endorsement,  had  notice ;  and  that 
the  bill  was  endorsed  bv  defendant  Watson  to  plaintiff  in  the  name  of  the 
said  supposed  partnership  after  the  dissolution  thereof  as  aforesaid,  without 
the  privity  or  consent,  and  in  fraud,  of  defendant  Reilly,  and  for  defendant 
Watson's  sole  and  separate  purooses.    Verification. 

Replication,  that  the  plaintiff  had  not,  at  the  time  of  the  endorsement, 
notice  that  the  said  partnership  was  dissolved,  in  manner  and  form,  &c. 
Issue  thereon. 
*3501       *T^^  defendant  Watson  suflered  judgment  by  defiiult 

-I  The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  Middle- 
sex sittings  after  Trinity  term,  1839;  and  a  verdict  was  found  for  the 
defendant. 

Humfreyy  in  the  following  term,  obtained  a  rule  nisi  for  judgment  non 
obstante  veredicto. 

Busby  now  showed  cause.  The  action  is  against  a  retiring  partner  on  a 
bill  endorsed  by  the  late  partner  for  his  own  purposes  without  any  authority, 
and  in  fraud  of  defendant  Reilly.  The  rephcation  admits  this,  and  merely 
denies  the  plaintiff's  knowledge  of  the  dissolution  at  the  time  of  the  endorse- 
ment. The  jury  find  that  he  had  notice.  The  endorsement  was,  in  effect^ 
a  new  drawing ;  and  there  is  no  ground  for  supporting  the  right  of  the  defend* 
ant  Watson  to  bind  his  late  partner  by  drawing  a  new  bill  for  purposes 
unconnected  with  the  partnership,  especially  when  the  plaintiff  knew  that 
he  was  no  longer  a  partner.  An  action  could  not  have  been  sustained  on 
such  a  bill,  even  if  the  partnership  had  continued  ;  Skirr^y,  WilkSy  1  East, 
48 ;  Ridley  v.  Taylor ^  13  East,  175.  Lord  Ellenborough,  C.  J.,  in  Swan 
v.  Steele,  7  East,  210,(a)  says,  ^^  The  distinction  is  well  settled,  that  if  a  cre- 
ditor of  one  of  the  partners  collude  with  him  to  take  payment  or  security  for 
his  individual  debt  out  of  the  partnership  funds,  knowing  at  the  time  that  it 
is  without  the  consent  of  the  other  partner,  it  is  fraudulent  and  void.'^  Even 
a  general  notice  is  sufficient  to  protect  retiring  partners  firom  liability  to  bills 
•if^i  1  drawn  or  accepted  since  the  dissolution ;  Mwsome  v.  ColeSy  2  Camp. 
•^^^J  617 ;  Wrighison  v.  PuUan,  1  Stark.  N.  P.  C.  375,  (2  E.  C.  L.  R. 
433.)  And  the  law  seems  to  be  ttie  same  though  the  bill  may  have  been 
accepted  for  a  partnerahip  debt ;  Dolman  v.  Orchard^  2  C.  &  P.  104,  (12 
E.  C.  L.  R.  47.) 

Humfreyj  contri.  The  bill  was  drawn  by  the  defendant,  and  must  be 
taken  to  have  been  accepted  during  the  partnership.  No  collusion  between 
the  plaintiff  and  the  defendant  Watson  is  shown ;  nor  is  it  stated  that  the 
plaintiff  knew  of  any  thing  averred  in  the  plea,  except  that  the  partnership  was 
dissolved  before  the  endorsement.  If  it  had  averred  notice  of  the  co-defend- 
ant's fraudulent  purpose,  it  might  have  been  a  defence.  [He  was  then  stop- 
ped by  the  court.] 

(a)  Bee  eases  collected  in  note  (b)  to  Bakn  v.  CharUon,  I  Peake*s  N.  P.  C.  SI,  (ed.  t.\ 
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Loid  Dsmujr,  C.  J.  Tlie  &ct  found  for  tbe  drfcndant  is  not  matpiial. 
The  plea  admits  an  endorsement  b^  tbe  defendants,  but  relies  upon  the  want 
of  authority  of  Watson  to  endorse  it  when  the  partnerahip  had  ceased.  It  is 
perhaps  doing  no  violence  to  language  to  «ay  that  the  partnership  could  not 
be  dissolved  as  to  this  bill,  so  as  to  prevent  it  from  beuiff  endorsed  by  eiAer 
defendant  in  the  name  of  die  firm.  The  jdaintifi*  is  Uieiefore  entitled  to 
recover. 

LfTTLEDALEi  J.  The  bill  is  w«ll  drawn  uid  accepted  daring  partnoship. 
To  make  it  of  any  value,  both  the  defendants  must  endorse  it ;  and  I  see  no 
objection  to  doing  so  after  the  general  partnership  has  been  put  an  end  to, 
since  it  does  not  appear  that  the  plaintiff  knew  *of  the  fraud  upon  r«Qeo 
the  defendant  Reilly,  or  of  the  private  object  of  Watson  when  he  ^ 
endorsed  it 

Patteson,  J.  If  the  bill  was  duly  drawn  by  the  defendants,  when  par^ 
ners,  which  is  here  admitted,  it  continued  to  be  their  jomt  property  after  the 
partnership  was  dissolved,  and  might  therefore  piopenv  be  endorsed  in  their 
joint  names.  To  constitute  a  defence,  the  plea  should  have  shown  such  a 
fraudulent  collusion  between  the  plaintiff  and  Watson  as  would  have  vitiated 
the  bill,  even  if  the  partnership  had  continued. 

Coleridge,  J.  The  dissolution,  and  therefore  the  fiict  of  notice,  is  quitje 
immaterial.  The  issue,  therefore,  decides  nothing  as  to  the  ririit  of  the 
plaintiff.  Rule  absolute. 

The  QUEEN  v.  POWELL,  Steward  of  the  Manor  of  RICHMOND. 

K  mandamus  to  admit  to  a  copyhold  tenement  must  be  directed  to  the  lord  of  the  manofy 

as  well  as  to  the  steward ;  not  to  the  steward  only. 
A  mandamus  to  admit  will  not  issue  to  the  steward  of  a  manor  belonging  to  the  crowa, 

though  he  may  have  received  his  appointment  from  the  Commissioner  of  Woods  aad 

Forests  under  stat  10  6. 4,  c  60,  s.  14. 
That  statute,  givini^  to  commissioners  the  management  of  the  land  revenues  of  the  crown, 

does  not  devest  the  legal  estate  out  of  the  crown. 
Where  the  validity  of  the  return  to  a  mandamus  is  argued  on  a  concilium,  the  defendaat 

hait  a  right  to  object  to  the  writ  in  matters  of  substance  appearing  on  the  record ;  and 

the  objection,  that  it  is  directed  to  the  steward  of  the  manor  alone,  when  the  lord  ought 

to  be  joined,  is  matter  of  substance. 

Mandamus  to  John  Alder  Powell,  Grent.,  steward  of  the  manor  of  Rich- 
mond, otherwise  West  Sheen,  in  the  county  of  Surrey,  to  hold  a  court  and 
admit  Eliasabeth  Halford  as  tenant  to  a  copyhold  tenement  of  the  manor  sur* 
rendered  by  one  H.  L.  to  the  use  of  £.  Halford,  and  her  heirs  according  to 
the  custom. 

The  return  stated  that  the  queen  was  seised  of  the  ^manor  in  fee  r^oM 
in  right  of  her  crown :  that,  by  immemorial  custom  within  the  manor,  ^  ^^ 
if  any  person  has  become  entitled  as  purchaser,  viz.  by  surrender,  devise,  or 
otherwise,  to  any  estate  in  customary  lands  within  the  manor,  and  has  beoi* 
admitted  tenant  thereof,  not  being,  at  the  time  of  such  admittance,  a  custo> 
mary  tenant,  then  such  person  has  paid  to  the  lord  an  arbitrary  fine  usually 
assessed  at  two  years'  annual  value  of  the  lands ;  but  if  such  person  was 
then  a  customary  tenant,  he  has  paid  a  less  sum,  viz.  a  fine  to  the  amount  of 
only  two  years'  quit  rent  of  Ae  lands :  that  for  200  years  past  it  has  been 
usual  and  customary  fi^r  the  steward,  on  behalf,  and  for  the  benefit  and  protec- 
tion of  the  lord,  to  make  with  persons,  not  customary  tenants,  q>plying  to  be 
admitted  to  tenements  of  small  extent  and  value,  bargains,  contracts,  and 
agreements  to  prevent  such  persons,  after  admittance,  firom  avaiUng  tfiei^- 
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■elves  of  the  above  custom  to  avoid  payment  of  the  larger  fines  in  the  event 
of  their  afterwards  being  admitted  to  other  customary  tenements  in  the 
manor.  Various  instances  <tf  such  baigains  were  set  forth.  The  return  then 
stated  that,  before  the  surrender  of  the  copyhold  mentioned  in  the  writ,  £. 
Halford  haid  become  entiled,  as  devisee,  to  other  copyholds  of  large  annual 
value,  not  then  being  a  copyhold  tenant  of  the  manor ;  and  it  set  forth  facts 
sho\i;inff  that  the  tenement  now  in  question  had  been  purchased  with  intent 
to  avoid  the  payment  of  the  larger  fine  on  admission  to  the  devised  lands : 
it  also  stated  that  defendant  had  ofiered  to  admit  £.  Halford  on  terms  calcu- 
lated to  prevent  evasion  of  diat  fine,  but  she  had  refused  to  be  so  admitted* 

To  this  return  the  prosecutor  stated  several  objections,  which  it  is  not 

*354 1   Q^^^^^I  ^  ^^  forth,  denying  that  *the  excuse  for  refusing  to  admit 

■   was  sufficient,  or  properly  aUeged  on  the  record.    The  case  was  set 

down  in  the  crown  paper  for  argument  on  concilium,  and  was  argued  m  last 

Michaehnas  vacation.(a) 

J.  Scrioeny  against  the  return.    The  court,  upon  granting  a  rule  absolute 

for  the  mandamus  in  this  case,  has  decided  that  the  writ  might  be  directed 

«Q^^1   to  the  steward  alone.     [Sir  J,  Campbell^  contra,  declared  his  inteii- 

•I   tion  to  dispute  this.](fr)   In  Bex  v.  The  Justicei  of '"Leicester^  4  B.  & 

(a)  November  37Ui  and  2Sih.  Before  Lord  Denman,  C.  J.,  Littledale,  Williams,  and 
Colerid^,  Js. 

(6)  8ir  /.  Campbell,  Attoniey<<3eDera1,  showed  cause  against  Uie  rale  nisi  for  a  man* 
Jamux  in  Michaelmas  term,  (November  9d,)  1839,  before  Lord  Dbvxav,  C.  J.,  Pattbsov, 
Willi  AMU,  and  CoLiaiDOB,  Js.  He  contended  that  the  mandamus  could  not  go  to  the 
steward  only,  bat  mast  be  directed  to  the  lord  also;  and,  as  the  qaeen  here  was  the  lady, 
there  coald  be  no  mandamas,  bat  the  remedy  was  by  petition  of  right.  And  he  relied 
apon  Begina  v.  The  Steufart  of  the  Manor  of  WUchford,  decided  in  the  preceding  term,  (seff 
continuation  of  this  note.) 

Sir  W.  W.  Fottttt  and  /.  Sbivm,  eontrl,  argued  that  there  was  no  precedent  of  such  a 
petition ;  that  admittance,  whether  by  the  lord  or  the  steward,  was  a  ministerial  act,  as 
lo  which  there  was  no  option :  and  that,  since  stat.  10  G.  4,  c.  60,  the  steward,  in  the  case 
of  a  crown  manor,  was  the  person  to  whom  the  writ  ought  to  go :  and  they  cited  Rofw  v. 
Brtnion,  3  Mann,  db  R.  S96 ;  as  to  mandamus  for  inspection ;  Rogen  v.  Jones,  6  Dowl.  db 
R.  484 ;  Holroyd  v.  Breare,  8  B.  db  Aid.  478 ;  Harrit  v.  /ayt,  Cro.  Eliz.  699 ;  8  Watk.  on 
Copyholds,  IS  (Coventry's  ed.)  Com.  Dig.  Mamdammt  (A;)  Bex  v.  ittgge,  8  B. db  Aid.  660; 
Bex  V.  Benneit,  8  T.  R.  197.  Cwr,  adv.  vuli. 

Lord  DitifXAir,  C.  J.,  in  the  same  term.  November  4th,  gave  judgment  as  follows:— 
The  objection  here  was  that  the  lord  had  not  been  served  with  the  rale ;  and  last  term 
we  held  such  an  objection  correctly  taken.  There  are  many  instances  in  which  the 
steward  only  has  been  served,  but  in  those  the  objection  does  not  appear  to  have  been 
raised.  The  crown,  however,  may  be  an  exception  to  the  rale  in  such  cases;  and,  at  aU 
events,  the  steward,  since  stat.  10  Q.  4,  c  60,  appears  to  be  so  far  a  statutory  officer  that 
i\  writ  ought  to  issue.  Rule  absolute. 

The  QIJEEN  v.  EVAN8»  Steward  of  the  Manor  of  WITCHFORD. 

A  mandamus  will  not  be  granted,  commanding  the  steward  of  a  manor  to  accept  a  sw 
render  into  the  hands  of  the  lord  aooording  to  the  custom,  unless  the  lord  be  made  party 
to  the  rale. 

Sir  W.  it.  FoUdt,  in  Easter  term,  1838,  obtained  a  rale  eaUing  on  H.  R.  Evans,  stew- 
ard of  the  manor  and  courts  of  Witchford,  in  the  Isle  of  Ely,  to  show  cause  why  a  man- 
damus should  not  issue  commanding  him  to  accept  a  surrender  to  uses  from  Charles 
Cross,  a  tenant  of  the  man«r,  into  the  hands  of  the  lord,  according  to  the  custom  of  the 
manor,  of  lands  and  premises  lying  within,  and  holden  of,  the  manor;  on  notice  to  the 
steward.  By  the  affidavits  it  appeared  that  a  surrender  had  been  tendered  to  the  steward^ 
who  had  refused  to  accept  it,  saying  that  it  was  jioc  acoqimon  law  sorxender,  and  he  waa 
not  bound  to  accept  it 

Sir  /.  Campbell,  AUoraey-Oeneral,  now  showed  cause,  and  contended,  that  the  lord  of 
the  manor  should  have  been  made  a  party  to  the  rale.  The  lord  may  be  deprived  of  his 
fttie.  The  decisiop  quay  affect  the  evidence  of  the  custom.  The  steward  may  be  oat  cf 
•Ace  before  the  mandamiis  iasues.    In  Bix  v.  Th§  £ar4  ^  tin  Mmtr  of  OmuUe,  1  A  A 
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C.  891,  note  (a,)  at  the  end,(a)  the  court  would  not  pennit  a  point  decided  on 
the  rule  nisi  to  be  again  discussed  on  a  concilium.  [Lord  Denbcan,  C.  J. 
llie  objection  is  ratner  ad  verecundiam.  There  are  cases  in  which  we 
should  entertain  the  objection  on  the  return.]  The  steward  is,  *in  all  r^o^i* 
casesj  a  party  to  the  writ ;  in  most  cases  he  is  exclusively  interested ;  *- 
for  the  lord  has  usually  delegated  his  own  powers  to  him  for  a  valuable  con- 
sideration, and  ought  not  afterwards  to  be  called  upon  to  perform  the  duties 
himself.  In  the  case  of  a  crown  manor  there  is  still  less  interest  in  the  lord ; 
for  the  management  of  crown  lands  is  vested  in  commissioners,  who  appoint 
the  stewards ;  10  G.  4,  c.  50,  s.  14.  [He  then  argued  the  case  on  the 
other  objections,  citing  Rex  v.  Baughey^  1 B.  &  G.  565,  (8  E.  C.  L.  R.  153.}] 
Sir  J,  Campbellj  Attorney-General,  contrft.  There  are  two  questions: 
Would  a  mandamus  lie  against  the  steward  of  a  private  lord,  without  join- 
ing the  lord  f  If  not,  will  it  lie  against  the  steward  of  a  crown  manor  ?  On 
the  first  point,  it  is  to  be  recollected  that  the  application  in  this  case  is  con- 
fined to  the  proceedings  of  the  steward  in  the  customary  court,  where  he  is 
no  judge,  but  a  mere  servant.  The  lord  may  admit  in  person  if  he  pleases,  as 
appears  by  the  authorities  collected  in  Scriven  on  Copyholds,  vol.  i.  p.  144, 
145,  (3d  ed.,)  and  the  fourth  resoludon  in  Mdwick  v.  Luter^  4  Rep.  26  b. 
[Lord  Denman,  C.  J.  In  Regma  v.  The  Steward  of  the  Manor  of  WUchfordj 
7  Dowl.  P.  C.  709 ;  S.  C.  p.  355,  note  (6),  ant^,  we  held  that  the  lord  should 
be  made  a  party.  1  Scriven  (vol.  i.  p.  625)  refers  to  Rex  v.  The  Borough 
ofMidhurstj  1  Wils.  283,  as  an  early  instance  of  a  mandamus  to  the  lord 
"  or  his  steward.**  [Littledale,  J,  The  report  itself  says  lord  and  stew- 
ard ;  and  the  report  m  Sir  W.  Blackstone's  Reports,  1 W.  Bl.  60,  mentions 
the  lord  alone.]  In  Rex  v.  Coggartj  6  East,  431,  the  writ  was  also  directec? 
*to  both.  If  then  the  interest  of  the  lord  requires  that  he  should  be  r«q^7 
joined  in  the  case  of  private  persons,  it  is  an  argument  i  fortiori  in  ^ 
the  case  of  the  crown.  Before  the  civil  list  acts,  of  which  one  of  the  earliest 
is,  1  Ann.  st.  1,  c.  7,  the  property  of  the  crown  was  at  the  absolute  disposal 
of  the  sovereign.  It  might  be  alienated,  demised,  and  managed  at  his  will, 
and  he  might  act  in  person  in  the  grant  of  an  admittance  to  copyholds.  In 
such  a  state  of  things  it  would  have  been  evidently  irre^lar  and  unconsti- 
tutional to  issue  a  mandate  to  the  sovereim  himself;  and  to  issue  it  to  the 
steward,  who  might  return  that  he  acted  by  the  command  of  the  sovereign, 
would  only  be  another  way  of  attempting  to  command  the  sovereign  himself 
by  a  mandate  issuing  in  his  own  name.  In  Harris  v.  Jay,  4  Rep.  30  a,  it 
is  said  to  be  the  duty  of  the  steward  of  the  crown,  before  he  makes  a  grant 
of  an  escheated  copyhold,  to  take  advice  of  the  lord  treasurer,  chancellor,  or 

E.  383,  the  mie  was  directed  to  both  the  steward  and  the  lord.    [Littlidali,  J.  referred 
to  JUxY.Ttu  Lordof  the  Manor  of  Hendon,  %T.K.4U,] 

Kelly,  contrA,  contended  that  the  practice  was  not  uniform,  and  referred  to  Robert  v. 
Jones,  5  D.  dc  R.  484.  [Lord  Dbhhah,  C.  J.  There  the  lord  had  no  interest  in  the  question  x 
the  mandamus  was  to  permit  the  inspection  of  roUs  which  the  steward  held  on  behalf  of 
all  who  were  interested  in  dbem.]  The  steward  here,  as  a  public  officer,  represents  all 
interested :  the  lord  has  no  interest  iistinct  from  that  of  the  steward.  [Lord  Dbhxav, 
C.  J.  Then  why  not  join  the  lord  1  Pattuov,  J.  Scriven,  1  Copyh.  634,  ed.  3,  says,  <*  It 
must  certainly  be  allowed  that  a  mandamus  is  never  granted  to  compel  a  mere  ministerial 
officer  to  do  bis  duly."  Bat  he  adds  that  the  steward  is  a  judge,  and  so  far  not  merely 
ministerial.] 

The  court  [Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Js.] 

Discharged  the  rule. 

A  mandamus  to  the  lord  and  steward  was  afterwards  moved  for»  and  the  writ  granted^ 
Mav  13th,  1840. 

(a)  But  see  Kegina  v.  The  Juelicee  of  Stafordtkin^  6  A.  db £.  84^  101 ;  lUgima  v.Pm% 
II  A  &  E.  956,  (83  E.  C.  L.  R.  380.) 
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baions  of  the  exchequer.  This  shows  both  the  interest  of  the  crown,  anc 
the  precautions  which  the  law  has  taken  to  protect  it  in  such  cases.  Yet 
the  precautions  would  be  of  little  avail  if  this  court  might  command  the 
steward  to  act  without  taking  the  steps  necessary  to  inform  the  crown,  or 
even  the  Commissioners  of  Woods  and  Forests,  of  the  proceeding.  It  is  a 
mistake  to  suppose  that  the  question  is  one  of  fine  only.  A  custom  is  in- 
volved, which  may  greatly  afiect  the  value  of  the  property.  It  doe?  not 
appear  how,  or  by  whom,  the  appointment  of  steward  was  made  in  this 
case ,  but,  supposing  it  made  under  10  G.  4,  c.  50,  s.  14,  it  only  has  ^^  the 
90501  like  force  and  eflect  as  if  the  *same  had  been  made  by  his  majesty ;'' 
•I  so  that  the  argument  of  the  prosecutor  is  not  advanced  by  the  sta- 
tute.(a^  Nor  does  uiat  act,  or  the  civil  list  acts,  alter  the  estate  of  the 
sovereign  in  the  crown  lands.  They  have  only  put  them  under  different 
management,  and  affected  them  with  a  public  trust  during  the  life  of  the  ex- 
isting monarch.  [Colebidge,  J.  Is  there  any  instai«ce  of  a  mandamus  in 
respect  of  a  manor  of  the  duchy  of  Lancaster  or  Cornwall?]  ,  In  Rowe  v. 
BrirUonj  3  Mann.  &  R.  2d6,(6)  Lord  Tenterden  seems  to  have  thought 
that  it  lay  agsdnst  an  officer  of  the  duchy  of  Cornwall  to  compel  inspection 
of  court  rolls  in  his  possession;  but  it  is  a  mere  obiter  dictum;  and,  at  all 
events,  the  case  diners  from  this,  where  it  is  sought  to  interfere  with,  the 
management  of  crown  property.  The  proper  remedy  is  by  petition  to  the 
crown,  which  will  be  endorsed  that  ^^  ri^t  be  done"  in  such  court  as  shall  be 
fittest  for  the  determination  of  the  question*  [Coleridge,  J.  Will  a  petition 
of  right  lie  except  where  the  crown  is  in  possession  ?  Blackstone  says  it  lies 
*^  where  the  king  is  in  full  possession  of  any  hereditaments  or  chattels ;" 
3  Comm.  256.]  Blackstone  appears  to  be  speaking,  in  that  passage,  of  cases 
in  which  a  real  action,  or  ejectment,  or  trover  would  have  lain  against  a 
subject.  Where  a  petition  to  a  private  lord  of  a  manor  by  his  copyhold 
tenants  lies  at  common  law,  the  remedy  in  the  case  of  the  crown  is  stated  to 
«of^Qi  he  a  'petition  to  the  king  in  his  Exchequer  Chamber ;  Edwards* s  case, 
^^^J  1  Rol.  Ab.  539,  tit.  Cowrij  (Q.)  There  may  be  practical  difficulties 
in  finding  the  appropriate  remedy,  but  the  prosecutor  is,  at  all  events,  only 
in  the  condition  in  which  every  subject  was,  in  respect  of  ai  common  law 
remedy,  before  the  court  had  adopted  the  recent  practice  of  enforcing  an 
admittance  by  mandamus. 

Scriven,  in  reply.  The  efiect  of  stat.  10  6.  4,  c.  50,  s.  14,  is  to  take 
away  from  the  sovereign  the  right  to  hold  a  customary  court  in  person ;  for 
it  is  distinctly  provided  that  the  stewards  appointed  by  the  commissioners 
shall  hold  courts,  and  do  all  other  duties  incident  thereto.  The  steward  is 
now  an  independent  officer,  and  no  longer  holds  at  the  will  of  the  queen ; 
the  argument,  therefore,  on  the  part  of  the  defendant,  derived  fiom.  the 
nature  of  his  tenure,  &ils,  and  the  case  is  one  distinguishable  firom  any  that 
could  arise  at  common  law.  If  the  writ  will  not  lie,  there  will  be  a  wconff 
without  any  remedy ;  for  there  is  no  authority  for  holding  that  a  petitioit  of 
right  will  extend  to  any  case  but  where  a  coounon  law  proceeding  in  rem  is 
tl£  proper  remedy.    It  may  afibrd  a  precarious  redress  where  lands  or  goods 

(a)  The  defendant  was,  in  fact,  appointed  b^  the  Chaneellor  of  the  BzeheqQer,and  not 
under  stat.  10  O.  4,  c.  60,  See  the  section,  186,  saving  such  right  of  appointment  Bat 
Jiis  fact  did  not  appear  on  the  retam. 

(6)  Some  instances  were  also  stated  to  have  occnrred,  daring  the  late  reign,  of  rnlet 
made  absolute  for  a  mandamns  against  the  stewardof  a  manorof  the  dachy  of  Cornwall 
'lo  admit  copjrbolders;  hot  the  objeetion,  though  not  overlooked,  had  been  wai?ed  bj 
SODsent. 
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iraitin^  whaterer  rig^t  be  might  hare  to  make  absolute  his  rule  nisi  for  a 
new  tnaly  and  |rfaintiff  consenting  to  reduce  his  damages  from  800I.  to 
860/.  The  state  of  thin^  was  thus  exactly  the  same  as  if,  on  the  trial,  a 
terdict  had  been  entered* for  the  latter  sum:  and  the  costs,  no  specie 
provision  having  been  made  tat  them,  must  be  calculated  on  that  sup- 
position. 

The  master's  taxation  has  been  complained  of,  principally  because  he 
idlowed  the  plaintiif  the  costs  of  witnesses  who  were  not  called  at  the  trial, 
but  were  brought  to  answer  a  case  which,  it  was  supposed,  the  defendant 
would  attempt  to  make  as  to  nine  out  of  ten  assignments  of  perjury  contained 
in  the  indictment  for  ^the  malicious  prosecution  of  which  this  action  r«040 
was  brought.  The  plamtiflf  fidled  in  establishing  want  of  probable  ■- 
cause  as  to  those  nine  assignments,  and  succeeded  onh  as  to  the  tenth.  Tie 
defendant  was  not  called  upon  for  any  answer  as  to  the  nine.  Under  these 
circumstances,  we  think  the  master  was  wrong  in  allowing  the  costs  of  these 
witnesses. 

But  the  defendant  further  contends  that  the  master  ou^  to  have  allowed 
him  the  costs  in  respect  of  those  nine  assignments,  upon  the  ground  that  the 
plea  of  Not  guilty  raised  a  distinct  issue  upon  each  of  these  assi^ments  of 
perjury.  Upon  consideration,  and  looking  at  the  declaration  in  this  case,  we 
are  of  opinion  that  the  plaintiff's  cause  of  action  was  one  and  entire,  namely, 
the  defendant's  having,  without  probable  cause,  preferred  an  indictment 
a^inst  the  plaintiff  for  peijury  alleged  to  have  been  committed  upon  one 
trial.  Though  the  indictment  contained  assignments  of  perjury  upon  several 
parts  of  the  plaintiff's  examination  upon  that  occaaon,  yet  it  was  but  one 
eharge :  and  the  preferring  that  charge  without  probable  cause  constitutes 
but  one  cause  of  action.  The  plea  of  Not  guil^  denies  that  one  cause  of 
action,  and  amounts  to  an  assertion  that  the  defendant  had  probable  cause 
for  the  whole  of  the  indictment.  That  is  one  entire  issue :  and,  if  there  was 
M  probable  cause  for  any  part  of  the  charge,  the  plaintiff  was  entitled  to  a 
Verdict.  Whether  there  was  or  was  not  probable  cause  for  other  parts  of 
the  charge,  would  aflect  the  damages,  but  could  not  aflect  the  verdict,  or 
ahow  that  the  defendant  had  propeny  preferred  the  indictment,  that  is,  with 
probable  cause  for  every  part  of  it. 

This  leaves  untouched  the  decisions  in  Prudhamme  v.  */Vflser,  and  t^^aa 
Doe  dem.  Etringt&n  v.  Erringtony  which  we  think  no  less  correct  ••  ^^ 
than  beneficial :  and  it  follows  the  principle  on  which  the  Court  of  Elxche- 
quer  disposed  o(  *Andenon  v.  Chapman. 

Another  objection  was,  that  the  master  had  allowed  the  plaintiff  the  costs 
of  defendant's  application  for  a  new  trial.  We  think  it  unfounded,  because 
the  consent  that  the  verdict  should  stand  against  him  bound  him  to  pay  the 
costs  of  the  cause,  under  which  description  the  costs  of  the  rule  undoubtedly 
fidl.    I^^Andrew  v.  Adami  has  no  application  whatever. 

Rule  absolute  to  review  taxation,  and  disallow  plaintiff's  witncjisia, 
as  above ;  but  not  to  allow  defendant's  costs. 
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*346]  •HILARY  TACATION.(tf) 

CHARLOTTE  BACON  v.  SMtTH  and  Another,  Assignees  of  HENRY 

ANDREW  BACON,  ft  Bankrupt. 

A*  and  his  wife  being  seised  of  a  messuage  for  their  joint  lires  and  the  life  of  fhe  snt* 
Tivor,  all  the  estate  and  interest  of  A.  beeaiue  vested  in  defendant,  who  permitted 
waste  daring  A.'s  lifetime: 

Btldf  that  the  wife,  who  sunrired  hef  husband,  could  no!  maislain  an  action  oa  the  case 
against  defendant  in  respect  of  sach  waste. 

Case.  The  declaratioa  stated  that  whereas  one  John  Fumiss,  being 
seised  in  his  demesne  as  of  fee  of  and  in  certain  lands,  messuages,  &c., 
published  his  last  will  and  testament  in  writing,  bearing  date,  £c.,  ami 
thereby  devised  the  same  to  Henry  Andrew  Baam  and  plaintiff,  his  wife, 
habendum  during  their  joint  natural  lives,  wti  to  the  survivor  of  them 
during  his  or  her  natural  life :  that  J.  Fumiss  afterwards  died  seised,  where- 
upon the  said  H.  A.  Bacon  and  plaintiff  becluaie  seised  of  and  in  the  estate 
and  interest  in  the  lands,  &e.,  so  devised  to  tbem ;  that  afterwards,  and 
while  H.  A.  Bacon  was  living,  all  Ins  estate  vested  in  defendants  and  one 
J.  Holmes  since  deceased,  who  became  and  were  seised  thereof,  and  entered 
thereupon  and  became  possessed  thereof,  and  continued  so  possessed  until 
the  death  of  the  said  J.  Holmes ;  and,  from  and  after  the  death  of  the  said 
J.  Holmes,  defendants  continued  so  possessed  thereof  until  the  death  of  the 
said  H.  A.  Bacon :  yet  defendants,  wrongftilly  intending  to  injure  and  ag- 

frieve  plaintiff  in  her  said  estate  and  interest  of  and  in  the  said  lands,  &c., 
urinff  tlie  life  of  the  said  H.  A.  Bacon,  and  while  defendants  and  the  said 
J.  Holmes  were  so  seised  and  possessed  of  the  lands,  &c.,  and  while  defend- 
^3461  ^^^  *were  so  seised  and  ponessed  thereof  after  the  death  of  the  said 
-'  J.  Holmes,  and  while  plaintiff  was  so  interested  in,  and  entitled  to, 
the  said  estate,  to  wit,  on,  &c.,  and  on  divers  days  and  times  between  that 
day  and  the  determination  of  their  said  estate  by  the  death  of  the  said  H.  A. 
Bacon,  wrongfully  suffered  the  said  lands,  &c.,  to  become,  and  the  same 
were,  during  all  the  time  aforesaid,  ruinous,  prostrate,  and  in  bad  and  unte- 
nantable repair,  order,  and  condition,  for  want  of  necessary  repairing,  main- 
taining, &c.,  and  so  continued  until  the  death  of  H.  A.  Bacon ;  and  that 
afterwards  defendants  wrongfully  yielded  and  delivered  up  to  plaintiff  the 
said  lands,  fcc.,  so  ruinous,  &c.,  whereby  plaintiff  was  greatly  mjured  and 
aggrieved  in  her  said  estate  and  interest. 

Pleas :  1.  Not  guilty.  2.  Repair  of  the  premises  before  action  brought, 
which  was  denied  by  the  replication. 

On  the  trial,  before  Pabxe,  B.,  at  the  Yorkshire  Spiring  assizes,  1839, 
fhe  plaintiff  had  a  verdict  subject  to  a  reference  as  to  the  amount  of 
damages.(fr)    > 

CressweUf  in  the  following  tenn,  obtained  a  rule  to  show  cause  whv  judg- 
ment  should  not  be  arrested  on  the  ground  (among  others)  that  the  declara 
tion  showed  no  title  in  the  plaintiff  to  support  an  action  for  waste :  and  he 
cited  Coke's  commentary  on  the  Statute  of  Gloucester,  2  Inst.  301. 

^lexandety  Wighiman.  and  Beaton  now  showed  cause.    The  principal 

moAT{  question  is,  whether  the  plaintiff,  in  *whom  a  life-estate  is  vested  by 

-I  survivorship,  can  sue  the  assignees  of  her  hnsbttid  for  permissive 

waste  suffered  by  them  before  het  husband's  death  >    The  law  respecting 

(a)  The  court  sat  in  bsoe  front  the  Sd  to  the  Sib  of  Febmary*  inelnsive. 

(b)  On  the  trial,  the  learned  jodife  ruled  that  the  plea  of  Nol  g niltj  pnl  in  issue  caly 
die  want  of  repair,  and  not  the  wroni^falaess  of  it. 
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or  bailiflsy  and  to  dispose  of  and  regulate  the  estates  as  thejr  diink  best  for 
the  public  service  of  the  countiy.  The  8th  and  14th  sections  of  the  act 
empower  the  commissioners  to  do  a  great  many  things  which  can  only  be 
done  by  the  owners  of  estates,  and,  among  other  things,  to  appoint  stewards 
of  manors  with  a  salary ;  but  that  makes  no  difference  as  to  the  principle  ol 
the  case :  and  the  stewards  are  authorized  to  hold  courts ;  but  the  meaning 
of  that  is,  that  they  may  hold  them  by  virtue  of  the  appointment  to  their 
office  by  the  Commissioners  of  Woods  and  Forests  in  die  same  way  as  if 
they  were  appointed  by  the  crown ;  but  it  gives  no  right  to  the  subject  to 
proceed  against  them,  in  any  matter  which  may  afllect  the  interests  of  the 
crown,  in  any  other  way  than  could  have  been  done  before  that  act  of  par- 
liament, and  which  was  by  the  usual  course  of  prerc^tive  proceedings. 
There  are  powers  to  be  exercised  which,  being  given  by  paniament,  are 
quite  consistent  with  their  not  having  the  legal  estate  in  them ;  and  the  leeai 
estate  is  not  devested  out  of  the  crown,  and  remains  as  it  was ;  and  die 
queen  is  still  the  lady  of  the  manor,  and,  in  all  legal  proceedings,  must  be 
treated  as  such.  Indeed,  if  the  Commissioners  of  Woods  and  iorests  were 
to  be  treated  as  lords  of  the  manor,  there  would  be  two  objections  to  the 
present  writ  of  mandamus  on  that  ground.  The  first  is,  that  the  writ  of 
mandamus  would  be  misconceived  m  being  directed  to  the  defendant,  the 
steward  of  the  queen's  manor  of  Richmond ;  because  it  ought  *to  r«o^ 
have  been  directed  to  him  as  the  steward  of  the  Commissioners  of  ^ 
Woods  and  Forests,  lords  of  the  manor  of  Richmond ;  and  the  description 
of  the  office  of  the  defendant  in  this  respect  may  be  said  to  be  material,  be- 
cause as  this  court  would  be  bound  to  take  judicial  notice  of  who  were  the 
lords  of  the  manor,  if  they  became  so  by  act  of  parliament,  they  could  not 
properly  direct  a  writ  of  mandamus  to  any  one  as  steward  of  one  of  the 
queen's  manors,  when  by  law  all  the  manors  which  she  would  otherwise 
have  had  were  not  hers,  but  were  vested  in  other  persons.  The  second 
objection  would  be,  that  if  the  Commissioners  of  Woods  and  Forests  were  At 
lords  of  the  manor,  they  ought,  according  to  the  rule  in  the  case  of  the  Sieuh 
ard  of  WUchfofdy  to  be  joined  with  the  steward ;  the  interests  of  the  lord 
ought  to  be  protected,  and  certainly  not  the  less  so  because  they  are  trustees 
for  the  public ;  and  there  is  not  the  same  incongruity  as  there  would  be  in 
case  of  a  mandamus  to  the  queen,  in  commanding  herself.  However,  these 
objections  need  not  be  particularlv  considered,  because  we  think  that  the 
manor  is  not  vested  in  the  Commis^oners  of  Woods  and  Forests,  but  ie> 
mains  in  the  crown. 

Upon  the  whole  of  this  case  we  are  of  opinion  that  this  writ  of  mandamus 
is  not  well  founded  in  law,  and  that  it  must  be  quashed. 

S.  Judgment  for  die  defendant 
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Where  a  hospital  for  the  relief  of  poor,  needy,  and  impotent  people  is  duly  ineorporated» 
and  consists  of  a  master  and  twelve  poor  brethren,  and  the  advowson  of  a  living  is 
conveyed  to  them  to  hold  to  the  nse  or  the  master  and  brethren  and  their  saccessors 
forever,  the  right  to  nominate  to  the  living  belongs  to  the  majority  of  the  entire  body 
of  master  and  brethren ;  and  the  master's  concurrence  in  the  act  of  the  majority  is  noC 
necessary. 

Where  the  majority  have  nominated  the  party  at  a  corporate  meeting,  and  the  master 
re fases  to  put  the  common  seal  to  a  presentation,  this  court  will  compel  him  to  do  se 
by  mandamus :  and,  if  the  master  in  his  return  to  the  writ  merely  insists  on  his  righf 
io  withhold  hit  consent  aad  to  reftiae'  to  acal  it,  he  eauaot  ol^cct  Ihikl  there  wu  a^ 
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corporate  resolation  under  seal;  or  that  the  writ  insafficientljr  states  his  custody  of 
the  seal ;  or  that  no  presentation  has  been  actually  tendered  to  him  for  signaturt ,  or 
that  the  majority,  haWng  only  Toted  orally  for  the  prosecutor  of  the  writ,  may  retract 
their  resolution :  and  it  is  no  answer  to  the  writ  that  there  are  visitors  appointed  by 
the  founder,  to  whom  disputes  between  the  master  and  brethren  are  to  be  referred. 

SembU,  where  the  writ  suggests  a  due  election  of  the  prosecutor  by  the  persons  entitled 
to  elect,  a  return,  stating  facts  and  documents  from  which  it  appears  that  there  was  no 
right  in  the  electors,  is  sufficient,  without  denying  the  right  in  direct  terms. 

Where,  on  application  for  a  mandamus  calling  on  a  party  to  execute  an  instrument,  it 
may  be  presumed  (as  in  the  above  case)  that  the  instrument  is  simple,  it  is  not  neces- 
sary to  tender  an  instrument  for  execution.  But,  if,  either  from  the  nature  of  the 
instrument,  or  from  the  statement  of  the  parties,  it  appears  that  there  is  any  thing 
peculiar  in  the  nature  of  the  instrument,  the  party  called  on  has  a  right  to  require  that 
the  instrument  should  be  a  proper  one,  and  that  he  should  have  the  means  of  know. ng 
that  it  is  so. 

Mandamus  (a)  to  John  Kendall,  Clerk,  Master  of  the  Hospital  of  Robert, 
Earl  of  Leicester,  in  Warwick,  reciting  a  vacancy  in  the  vicarage  of  Hamp* 
ton  in  Arden  with  Nuthurst,  in  the  county  of  Warwick ;  that  the  right  to 
nominate  a  fit  person  to  be  presented  to  it  belonged  to  the  master  and 
brethren  of  the  hospital ;  that,  at  a  corporate  meetbg  of  the  said  master  and 
brethren  duly  donvened,  J.  A.  Morris,  clerk,  had  been  by  the  major  part  of 
the  said  master  and  brethren  duly  nominated  and  elected  to  be  presented  to 
the  said  vacant  vicarage,  and,  in  pursuance  of  such  nomination  and  election, 
ought  to  have  a  presentation  sealed  with  the  common  seal  of  the  said  master 
and  brethren ;  that  defendant,  by  virtue  of  his  office,  had  the  custody  of  one 

*3671  ^^  ^^  ^^^^  ^^  ^^  ^^^^^  wherem  the  common  seal  was  ^kept,  but  had 
-'  refused  to  affix,  or  permit  to  be  affixed,  the  seal  to  such  presentation, 
though  duly  required  on  behalf  of  the  said  J.  A.  Morris.  The  writ  then 
commanded  defendant  to  cause  the  corporate  seal  to  be  so  affixed  to  such 
presentation. 

The  return  to  the  writ  certified  that  the  hospital  was  founded  by  the  Earl 
of  Leicester  under  the  authority  of  stat.  13  £liz.  c.  17,(6)  which  enabled 
him  to  foimd  a  hospital  for  the  sustentation  and  relief  of  poor,  needy,  and 
impotent  people,  to  be  incorporated  and  have  succession  of  such  head,  mem- 
bers, and  numbers  of  poor,  needy,  and  impotent  people  as  should  be  named 
by  the  earl ;  and  provided  that  the  hospital  so  incorporated  should  have 
aoility  to  purchase  and  hold  manors,  lands,  tenements,  and  hereditaments 
not  exceeding  the  yearly  value  of  200/. ;  should  have  a  common  seal, 
whereby  the  head  of  the  mcorporation  with  the  members  thereof  might  seal 
any  instrument  in  anywise  touching  or  concerning  the  said  incorporation  and 
their  lands,  tenements,  &c.,  and  should  be  ruled,  governed,  and  visited  by 
persons  appointed  by  the  earl  according  to  rules,  statutes,  and  ordinances 
made  and  established  by  him,  his  heirs  or  assigns.  The  return  then  set 
forth  the  deed  of  incorporation,  28  Eliz.,  under  the  seal  of  the  earl,  in  pur- 
suance of  the  act,  by  which  the  hospital,  named  in  the  writ,  was  established 
for  the  relief  of  poor,  needy,  and  impotent  persons,  especially  such  as  should 
be  wounded  in  the  war  in  the  service  of  the  queen  or  her  successors.  It 
was  made  to  consist  of  one  master  and  twelve  poor  brethren ;  and,  in  order 
the  better  to  effect  the  intent  of  the  earl,  and  that  the  goods,  lands,  &c., 
•^U?81  ^'^^'^^'^^'^  ^granted  for  the  support  of  the  hospital,  might  be  belter 
^  ordered,  the  earl  thereby  named  the  first  master  and  brethren,  and 
provided  that  his  and  their  successors  should  be  appointed  by  the  earl  or  his 

(a'j  As  to  the  points  made  on  obtaining  the  rule  for  the  maodamus,  see  note  at  the  end 
of  tLc  case,  p.  385,  note  (c). 

(f  The  foundation  of  the  hospital  is  set  forth  in  Rex  v.  Bii Aop  of  Worceater,  4  M.  &  8, 
416 
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heirs,  or,  upon  their  de&ult  to  appoint  in  three  months,  then  hy  the  bishc^ 
of  Worcester,  and  the  recorders  of  Coventry  and  Warwick  for  the  time 
being,  or  any  two  of  them.  The  deed  then  provided  that  the  master  and 
brethren  and  their  successors  should  be  a  body  corporate  by  the  name  of  the 
^^  Master  and  Brethren  of  the  Hospital  of  Robert  Earl  of  Leicester,  in  War- 
wick," and  by  that  name  should  have  perpetual  succession,  and  ability  to 
purchase,  have,  and  receive,  to  them  and  their  successors,  lands  and  tene- 
ments, &c.,  of  the  value  specified  in  the  act;  and  that  the  master  and 
brethren,  and  the  said  lands,  &c.,  should  be  ruled  and  governed  according 
to  certain  rules,  statutes,  and  ordinances  annexed  to  the  said  deed,  or  to  be 
thereafter  established  by  the  earl.  The  return  then  stated  certain  of  the  rules 
and  statutes  annexed  to  the  deed  by  the  earl,  and  that  they  were  still  in 
force,  save  in  so  far  as  they  were  altered  by  an  act  53  G.  3,  c.  ccxiii.  (local 
and  personal,  publicX^)  *That  the  bishop,  dean,  and  archdeacon  rvogg 
of  Worcester,  for  the  time  being,  had,  from  time  to  time  since  the  ^ 
• 

(a)  The  following  rales  were,  among  others,  set  forth  in  the  return : 

1.  Master  and  his  qualities.  Imprimis.  We  will  and  ordain  that  none- shall  be  elected 
or  preferred  to  be  master  of  the  said  hospital  but  such  one  as  shall  be  an  ordinary 
preacher  of  God's  word,  and  of  good  life  and  conversation ;  and,  if  any  person,  being  no 
ordinary  preacher,  or  of  evil  life  and  conversation,  shall  be  preferred  to  be  master  of  the 
said  hospital,  then  it  shall  be  lawful  for  the  visitors  of  the  said  hospital,  or  two  of  them, 
to  deprive  the  said  master. 

2.  The  vicar  of  St.  Mary's  in  Warwick  to  be  preferred  to  the  mastership,  if  the  eari, 
or  other  person  having  the  nomination  to  it,  shall  not  think  some  other  fitter. 

3.  That  the  master  shall  take  the  oath  of  supremacy. 

4.  Oaih  of  the  master  for  the  government  of  the  house.  Item,  the  same  elected  mas- 
ter, before  he  takes  upon  him  the  said  mastership  or  shall  be  master  of  the  said  hospital, 
in  the  presence  aforesaid,  shall  take  a  corporal  oath  upon  the  Holy  Evangelists  in  effect 
following,  namely :  **  I,  J.  8.  shall  govern  and  order  this  hospital  and  the  poor  thereof,  in 
the  fear  of  God,  according  to  the  laws,  statutes,  and  ordinances  of  the  founder  thereof; 
I  shall  not  willingly  defraud  the  poor  or  any  of  them  of  any  right  or  duty  to  them  assigned 
or  belonging;  I  shall  not  consent  or  agree  to  any  act  or  thing  whatsoever  whereby  the 
poor  of  this  house  may  be  defrauded,  or  the  good  intent  of  the  founder  thereof  made 
frustrate;  I  shall,  as  near  as  I  can,  keep  all  the  statutes,  ordinances,  and  rules  instituted 
by  the  founder  of  the  said  hospital,  not  contrary  to  the  law  of  God  or  the  laws  of  this 
realm ;  I  shall  not  take,  directly  or  indirectly,  any  reward,  or  promise  of  reward,  for  the 
placing  of  any  poor  bntther  or  brethren  in  this  house.    80  help  me  God." 

6.  The  vicar  of  St.  Mary  to  be  master,  sede  vacante. 

6.  Oath  of  the  brethren.  Iiem,  such  person  to  be  elected  a  brother  of  the  said  hospital, 
before  he  be  admitted  a  brother  of  the  same,  shall  take  a  corporal  oath  upon  the  Holy 
Evangelists  before  the  master,  and  most  part  of  the  brethren,  and  for  the  want  of  a  roas> 
ter  in  the  presence  of  the  vicar  of  Saint  Mary  aforesaid  for  the  time  being,  in  form  here- 
after following,  namely,  "I,  J.  8.,  during.the  time  I  shall  be  brother  of  this  hospital,  shall 
be  obedient  to  the  master  of  the  same  hospital  in  all  lawful  and  honest  things  not  con- 
trary to  the  statutes  and  ordinances  of  the  founder  of  the  same;  I  shall  not  willingly  in- 
fringe or  break  any  of  the  laws,  statutes,  or  ordinances  of  the  founder,  but,  living  peacea- 
bly and  quietly  in  this  hospital,  shall  to  the  best  of  my  power  maintain  and  uphold  the 
same.     80  help  me  God." 

7.  The  number  of  the  poor  and  their  qualities.  Touching  the  poor  of  the  same  hospi* 
tal.  we  will  they  shall  be  twelve  in  number  besides  the  master;  and  we  ordain  that  such 
poor  and  impotent  persons,  not  having  of  their  own  to  relieve  themselves,  as  shall  br 
hereafter  maimed  or  hurt  in  the  wars  or  service  of  the  queen's  majesty,  her  heirs,  anC 
successors,  and  especially  such  as  shall  be  under  the  conduct  or  leading  of  us,  our  heirs, 
or  the  servants  and  tenants  of  us  and  our  heirs,  shall  be  preferred,  before  all  others,  to 
the  places  and  rooms  which  shall  become  void  in  the  said  hospital. 

9.  Item,  we  will  that,  if  there  be  no  poor  people  which  have  been  maimed  or  huit 
in  the  wars  aforesaid,  that  then  such  poor  and  impotent  persons  as  shall  be  decayed 
by  sickness,  or  some  other  misfortune,  and  not  by  their  own  wicked  wastefulness  and 
riotous  consuming,  and  especially  the  servants  and  tenants  of  us  or  our  heirs,  shall  b« 
preferred  to  the  place  and  room  of  a  brother  in  the  said  hospital. 

iO.  Item,  we  ordain  that  such  a.s  shall  be  admitted  as  piHir  brother  of  the  said  hospital 
after  the  death  of  us  the  said  earl,  shall  be  commended  bv  *hA  minister  and  chnroh 
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'^3701  '^^S  of  ^^  rules,  acted  as  visitors  of  the  hospital  *under  the 
,  •*  powers  conferred  by  the  deed,  and  still  were  visitors :  that  the  earl 
sabsequently  granted  to  the  master  and  brethren  the  advowson  mentioned 
*3711  ^^  *writ,  to  hold  to  the  use  of  the  said  master  and  brethren  and 
-■   their  successors  forever;  that  the  master  and  brethren  have  ever 

wardens  of  the  parish,  where  he  was  last  abiding,  by  writing  under  their  hands  and  seals 
to  be  of  honest  life  and  conversation. 

13.  The  poor  brethren  to  repair  to  the  parish  church  to  ordinary  service. 

14.  Any  brother  who  is  a  heretic,  blasphemer,  drunkard,  or  quarreller,  to  be  repre- 
hended, or,  for  a  second  offence,  to  be  removed  from  his  commons  fifteen  days,  and  then 
to  be  received  back  by  the  assent  of  the  master  and  most  part  of  the  brethren,  dec. 

16.  Behaviour  of  the  brethren  to  the  master.  Item,  if  any  brother  shall  behave  him- 
self stubbornly,  disobediently,  and  contemptuously,  or  in  any  respect  disorderly,  towards 
the  master  for  the  time  being,  in  check,  taunt,  or  slander)  to  be  punished  as  before  in  the 
last  article,  for  every  several  offence. 

16.  Item,  that  no  brother  lodge  in  the  night  out  of  the  hospital  without  leave  of  the 
master  or  his  deputy,  upon  pain  of  deprivation  and  the  loss  of  his  living. 

18.  Item,  that  no  brother  go  into  the  town  without  his  livery  on  his  back,  upon  pain 
of  losing  his  commons  or  allowance  for  eight  days. 

S7.  Item,  that,  if  any  brother  of  this  hospital  shall  be  found  begging,  either  at  or  about 
the  hospital  itself  or  elsewhere  abroad,  or  shall  be  found  unlawfully  breaking  any  hedge, 
or  unlawfully  cutting  or  carrying  away  any  wood,  the  same  shall,  for  the  first  offence, 
lose  eighteen  pence;  for  the  second,  six  shillings ;  to  be  deducted  and  divided  out  of  his 
wages  and  allowance  for  commons ;  and  for  the  third  offence  shall  be  forthwith  expulsed 
the  said  hospital  forever. 

33.  Item,  we  ordain  that  the  bishop  of  Worcester,  the  dean  of  Worcester,  and  the 
archdeacon  of  Worcester,  for  the  time  being,  or  any  two  of  them,  after  the  death  of  us 
the  said  earl,  shall  be  visitors  of  the  said  hospital ;  and  that  it  shall  be  lawful  for  them, 
or  any  two  of  them,  to  visit  the  said  hospital  at  any  time  at  their  pleasures,  so  it  be 
not  above  once  in  three  years,  and  to  correct,  punish,  and  reform  all  abuses  and  of- 
fences to  be  committed  or  done  by  the  said  master  and  brethr?n  or  any  of  them,  and 
to  see  these  our  ordinances  truly  executed  according  to  the  true  meaning  of  the  same: 
Provided  always,  that  the  said  master  and  brethren,  or  any  of  them,  shall  not  be  com- 
pelled to  appear  or  go  out  of  the  town  of  Warwick  to  any  such  visitation. 

84.  Order  of  the  lands.  Touching  the  lands,  tenements,  possessions,  and  hereditap 
meats  already  given  or  granted,  or  hereafter  to  be  given  or  granted,  for  the  relief  or 
maintenance  of  the  said  hospital  or  the  master  and  brethren  of  the  same,  we  will  and 
ordain  that  the  rents,  revenues,  and  profits  thereof  coming  and  growing  (ail  ordinary  and 
necessary  charges  deducted)  shall  be  divided  into  four  equal  parts,  whereof  one-fourth 
|iart,  so  it  do  not  exceed  yearly  60^  or  so  much  thereof  as  shall  amount  to  50/.  yearly 
if  the  said  fourth  part  do  exceed  the  said  yearly  sum  of  50L,  shall  be  allowed  and  paid  to 
the  master,  or  to  such  person  as  shall  supply  the  master's  place,  according  to  these  ordi- 
nances; and  the  other  three  parts  and  residue  of  the  said  revenues  and  profits  to  be  em- 
ployed upon  the  twelve  brethren  of  the  said  hospital  for  the  time  being  equally,  in  meat, 
drink,  money,  and  other  necessaries,  or  in  money  alone,  according  as  we  the  said  earl 
durinf;  our  lives,  or  after  our  deaths  the  bishop  of  Worcester,  the  recorders  of  Coventry 
and  Warwick  for  the  time  being,  or  any  two  of  them,  shall  think  fit  Also  we  ordain 
that  the  lands,  lenements,  possessions,  and  hereditaments  already  given  or  granted,  or 
hereafter  to  be  given  or  granted,'  to  or  for  the  relief  or  maintenance  of  the  said  hospital, 
or  the  master  and  brethren  thereof,  (other  than  the  scite  of  the  hospital  itself,)  shall  from 
time  to  time  be  granted,  let  out,  and  demised  to  honest  and  sufiicient  persons  that  will 
inhabit  upon  the  dwelling-houses  of  the  same,  if  there  be  any,  for  term  of  years  or  for 
term  of  one,  two,  or  three  lives,  by  copy  of  court  roll,  according  to  the  customs  of  the 
manors  whereof  they  be  parcel,  and  the  same  to  be  done  to  the  best  advantage  and  irn* 
provement  in  yearly  rent,  that  with  good  conscience  may  be.  and  with  such  cautious 
conditions  and  covenants  for  reparations  or  otherwise,  as  the  change  of  times  shall  re- 
quire, and  the  wisdom  and  discretion  of  the  said  recorders  for  the  time  bein^  shall  devise 
for  the  most  benefit  of  the  poor  of  the  said  hospital ;  provided  nevertheless,  and  we 
ordain,  that  it  shall  not  be  lawful  for  the  master  and  brethren  of  the  hospital  for  the  time 
being  to  make  any  lease  or  leases  of  the  said  lands,  tenements,  and  possessions,  or  any 
part  thereof,  for  any  larger  or  longer  estate  or  term  than  for  twenty  and  one  yearv,  or 
under,  to  be  accounted  from  the  making  of  such  lease  or  leases,  nor  without  impeach- 
ment of  waste,  nor  of  any  lands  or  tenements  whereof  any  former  demise  or  lease  shall 
then  continue  or  be  in  esse,  which  shall  not  be  expired,  surrendered,  or  determined 
vithin  one  year  next  after  the  making  of  the  same  new  lease  or  leases.    Provideil  also, 
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Since  presented  to  the  vicarage  *under  their  common  seal ;  that  soch  rt •ma* 
presentationsi  and  the  elections  in  respect  thereof,  have  been  from  ^ 
time  to  time  made  by  the  master  and  their  brethren,  or  major  part  of  the 
said  brethren ;  "  that  is  to  say,  by  the  concurrent  voice  or  consent  of  the 
said  master  and  the  said  brethren,'  or  the  major  part  of  the  brethren  present 
at  a  meeting  duly  assembled  for  that  purpose ;  and  that  no  such  presentation 
has  been  made  without  such  consent  and  concurrence  of  the  master ;  and 
that,  whenever  the  master  for  the  time  being  has  refused  such  consent  to,  or 
concurrence  in,  the  nomination  and  election  of  any  person  for  such  presenta- 
tion, the  said  master  has  also  as  of  right  refused  to  affix  the  common  seal  of 
the  master  and  brethren  of  the  said  hospital,  or  to  cause  or  to  permit  the 
same  to  be  affixed  to  the  presentation  of  the  person  nominated  and  elected 
by  the  said  brethren,  ^or  the  major  part  of  them,  without  such  con-  r»<>YQ 
sent  and  concurrence  of  the  said  master ;  and  that  no  such  person  ^ 
has  ever  been  presented  to  the  vicarage ;  but  the  nomination  and  election 
by  the  said  brethren,  or  the  major  part  of  them,  without  such  consent  and 
concurrence  of  the  said  master,  hath  been  of  no  effect" 

The  return  then  alleged  a  vacancy  in  the  vicarage :  a  summons  of  the 
brethren  to  a  meetins,  at  which  eleven  of  them  were  present,  and  at  which 
each  was  asked  by  the  master  whom  he  desired  to  present ;  that  nine  of  the 
brethren  named  J.  A.  Morris,  and  the  other  two  named  one  C. :  that  the 
master  then  immediately  refused  to  consent  to,  or  concur  in,  the  nomination 
of  J.  A.  Moris,  and,  afl[er  exhorting  the  brethren  to  re-consider  the  matter, 
made  a  minute  of  the  proceedings,  and  dissolved  the  meeting:  that  no  pro- 
position for  nominating,  electing,  or  presenting  the  said  J.  A.  Morris  to  the 
vicarage  was  ever  put  to  the  vote,  nor  was  any  corporate  act  or  resolution 
come  to  at  that  or  any  other  meeting;  nor  was  it,  at  that  or  any  other  meet- 
ing, proposed  and  detennined  by  a  majority  of  the  master  and  brethren  that 
the  said  J.  A.  Morris  should  be  nominated,  elected,  or  presented,  or  that  the 
corporate  seal  should  be  put  to  any  instrument  ofpresentation ;  nor  was  any 
deed  or  instrument  of  presentation  tendered  or  ofiered  to  the  master  for  sig- 
nature or  sealing  at  the  said  meeting,  or  at  any  time  before  the  date  and  issu- 
ing of  the  writ ;  lastly,  that  the  master  had  not  been  required  by  the  visitors, 
or  any  of  them,  to  seal  any  presentation  ;  and  that  no  complaint,  appeal,  or 
reference  touching  the  affixing  the  seal,  or  the  presentation,  or  any  of  the 
matters  aforesaid,  had  been  made  to  such  visitors.     Conclusion,  that,  for  the 

and  we  ordain,  that,  if  any  person  or  persons  now  being,  or  which  hereaAer  shall  be, 
master  of  the  said  hospital  shall  at  any  lime  hereaAer  advisedly,  determinedly,  or  eflfee- 
tually  attempt,  practise,  or  go  about  any  act  or  acts,  thing  or  things  whatsoever,  for  or 
concerning  any  bargain,  sale,  discontinuance,  alienation,  exchange,  or  charge  to  be  hid, 
made,  done,  or  suffered  of  or  out  of  any  lands,  tenements,  or  hereditaments  heretofore 
given,  granted,  conveyed,  or  assured,  or  hereafter  to  be  given,  granted,  conveyed,  or  ts* 
sured,  to  or  for  the  maintenance  and  relief  of  the  said  hospital  or  the  master  and  breihrea 
of  the  same  or  for  any  part  thereof,  otherwise  than  as  before  in  these  presents  is  limited, 
expressed,  and  allowed,  without  the  consents  of  the  bishop  of  Worcester,  the  recorder  of 
Coventry,  and  the  recorder  of  Warwick,  for  the  time  b«ing,  first  had  and  obtained  ia 
writing  under  their  hands  and  seals,  and  the  same  act  or  acts,  thing  or  things,  shall  afte^ 
wards  execute,  or  put  in  use  or  effect,  by  any  overt  act  or  deed ;  that  then  every  such 
master,  immediately  after  every  such  attempt,  practice,  or  going  about,  shall  thereupon 
by  virtue  hereof,  and  by  force  of  the  statute  made  in  the  13th  year  of  the  reign  of  oar 
sovereign  lady  the  queen's  majesty  that  now  is,  for  the  erecting  and  founding  of  the  said 
hospital,  be  ipso  facto  deprived  of  the  said  mastership,  and  be  disabled  to  be  master  of  the 
Mid  hospital  to  all  intents  and  purposes,  as  if  he  were  naturally  dead. 

Finally,  we  do*  in  the  name  of  the  Lord,  exhort  the  said  lord  bishop,  recorders,  and 
masters  of  the  said  hospital,  for  the  time  being,  to  have  care  that  the  said  lands,  tene* 
menis,  and  hereditaments  may  be  employed,  as  much  as  in  them  shall  lie,  for  the  most 
benefit  of  the  poor  of  the  said  hospital,  dec. 


374  J  1  Adolphus  &  Ellis,  N.  S.  585 

*31i\  ^"^^  aforesaid,  ^defendant  could  not  affix,  or  pennit  to  be  affixed^ 
•>  the  common  seal,  &c. 

Tlie  return  having  been  made. 

Sir  W.  W.  Folletty  in  last  term,  (Januaiv  25th,)  moved  for  a  rule  to  show 
cause  why  it  should  not  be  quashed,  on  the  ground,  first,  that  it  had  been 
filed  too  late.  [Lord  Denman,  C.  J.,  after  referring  to  the  officers  on  the 
crown  side  of  the  court     There  is  no  example  of  a  return  having  been 

auashed  because  filed  too  late.  Being  once  on  the  file,  it  stands.]  Secondly, 
\e  return  is  firivolous  and  evasive. 

A  rule  nisi  was  granted :  against  which,  in  the  same  term,  (January  29th,) 
Sir  F,  PoUock  £owed  cause,  and  contended  that,  whether  the  return 
were  substantially  a  valid  one  or  otherwise,  the  points  raised  were  such  as 
the  court  would  not  decide  on  motion,  thereby  precluding  the  defendants 
firom  a  writ  of  error.  A  return  ought  not  to  be  quashed  on  motion  unless 
manifestly  frivolous  and  contemptuous.(a)  Regina  v.  Savumr^Sy  Southwarky 
7  A.  &  E.  925, 936,  et  seq.,  (34  £.  C.  L.  R.  262,)  points  out  the  course  to  be 
adopted  on  this  occasion.  The  defendants  are  willing  that  the  case  should 
be  argued  at  the  sittings  in  the  next  vacation. 

Per  Curiam.{b)  That  can  be  done  only  by  consent  of  both  parties,  as  the 
business  for  the  sittings  has  already  been  appointed,  not  including  this  case. 
But,  if  the  parties  agree,  the  case  may  be  set  down  for  Wednesday  next,  to 
be  argued  as  on  a  concilium,  and  with  the  same  consequences. 
*3751  *'^^^  parties  having  so  agreed,  the  case  was  argued  (c)  in  this  vaca* 
^  tion,  (Wednesday,  February  3d.) 
Sir  W,  W.  Folktt  against  the  retuni.  The  return  is  bad  in  form.  It  is 
evasive  and  argumentative,  neither  denybg  the  suggestions  of  the  writ,  nor 
setting  forth  distinct  grounds  of  refusal.  The  wnt  suggests  a  vacancy,  a 
right  of  nomination  by  the  master  and  brethren,  and  a  due  nomination  by 
them.  None  of  these  statements  is  direcdy  denied.  The  return  begins  by 
stating  the  foundation ;  but  there  is  no  allegation  that  the  consent  of  the  mas- 
ter is  essential  to  a  due  election.  [Lord  Dcnman,  C.  J.  If  the  instrument 
of  foundation  clearly  shows  a  veto  in  the  master,  is  any  further  allegation 
necessary  ?]  Unless  there  be  a  precise  allegation,  there  can  be  no  action  for 
a  false  one.  A  general  statement  of  facts,  from  which  inferences  are  to  be 
drawn,  is  insufficient.  The  party  is  bound  to  put  the  proper  construction 
upon  the  instrument,  and  not  to  leave  it  to  inference.  It  is  stated  that  there 
has  been  no  election  without  the  concurrence  of  the  master,  and  that,  when« 
ever  he  has  refused  to  consent,  there  has  been  no  presentation  of  the  person 
nominated.  This  may  be  true,  yet  the  return  bad :  for  there  may  have  been 
no  refusal  on  former  occasions,  and  so  no  election  without  his  concurrence. 
In  5  Bac.  Ab.  282,  (7th  ed.,)  Mandamus j  (I,)  it  is  said  that,  '^  as  every  man« 
damns  issues  upon  a  supposal  of  some  breach  and  disobedience  of  the  law, 
or  neglect  of  duty  in  the  person  to  whom  it  is  directed,  the  return  thereto 
must  be  certain  to  every  respect;"  and  an  instance  is  cited (e{)  of  a  return 
*3761  ^^^^^S  ^^^  ^P^"  ^^  election,  B.  *had  eighteen  voices,  and  the  per- 
-l  son  vmo  sued  the  mandamus  but  seventeen,  which  was  held  bad, 
'^  being  argumentative,  when  it  should  be  express  and  direct,  that  he  was  not 
chosen.  [Lord  Denman,  C.  J.  Suppose  the  return  had  said  that  the  master 
had  a  veto  under  a  particular  clause  in  the  statutes  of  the  hospital,  and  then 
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a)  See  Rtx  y.  Payn,  6  A.  &.  302, 403,  (33  E.  C.  L.  R.  91 .) 
6)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
ie)  Before  Lord  Denman,  C.  J.,  Littledale,  and  Patteson,  J».  Coleridge,  J.,  was  sittUf 
t  nisi  prias.  (d)  JUgina  y.  Mayor  of  Hatjord^  6  Mod.  809 
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set  forth  the  clause  ?]    That  would  not  be  sufficient  Many  cases  show  that 
general  statements  are  bad,  and  that  great  precision  is  reauired.    Besides  the' 
old  cases  in  Bac.  Ab.  (as  above  cited,)  Bex  v.  Mayor  oj  Yorky  5  T.  R.  66 ; 
and  iter  v.  The  BaU^,  tfc,  ofUchester,  2  B.  &  C.  764,  (9  £.  C.  L.  R.  236,) 
are  in  point ;  and.  the  utility  of  the  rule  is  proved  bv  the  case  now  before  the 
court,  where  it  is  probably  the  intention  of  the  de&ndant  to  occasion  delay, 
and  a  consequent  lapse  of  the  presentation,  by  makine  a  return  in  such  am- 
biguous and  vaffue  language  as  not  to  expose  himself  to  an  acd  n.    The 
return  alleges,  mat  "  no  corporate  act  or  resolution  was  come  to"  at  any 
meeting  for  the  nomination  of  Morris,  nor  was  it  ^^  proposed  or  determined^ 
that  he  should 'be  nominated  or  presented,  or  that  the  corporate  seal  should 
be  put  to  any  presentation.    All  this  is  va^e  and  unmeaning.    The  writ 
states  a  due  nomination  by  the  majority,  which,  if  untrue,  ought  to  be  dis- 
tinctiy  denied.    It  is  clear  that  the  majority  of  a  corporate  body,  consisting 
of  persons  with  legal  capacities,  have  the  right  to  exercise  all  powers 
residing  in  the  corporation  generally ;  and  the  concurrence  of  the  head  is  not 
required,  except  where  the  charter  of  incorporation  expressly  demands  it: 
Iter  v.  W^ndhanij  Cowp.  377.    The  distinction  in  this  respect  is  between  a 
corporation  of  incapable  persons,  as  monks,  and  of  capable  ones.  2  Bac.  Ab. 
269,  (7tii  ed.,)  Corporations^  (E,)  7.     In  the  Matter  of  Queen's  •  Col-   .^^ 
lege^  Cambridge^  5  Russ.  64,  decided  by  Lord  Lyndhurst,  and  the   ^ 
case  of  Catherine  HaUy  5  Russ.  85,  cited  in  argument  there,  will  be  relied 
upon  by  the  defendant.    In  the  former  case,  upon  the  election  of  a  bursar, 
'^  per  pnesidentem  et  majorem  partem  sociorum,"  the  concurrent  voice  of 
the  president  was  held  mdispensable ;  but,  there,  it  is  evident  that  the  lord 
chancellor  considered  the  language  of  the  statutes  as  indicating,  not  the  cor 
porate  body,  but  the  individuals  by  wjiom  the  election  was  to  be  made.    So 
in  Withnell  v.  Garthamy  6  T.  R.  388,  where  elections  were  to  be  by  the 
vicar  and  churchwardens,  it  is  reasonable  to  suppose  that  the  vicar's  voice 
would  be  essential,  because  he  and  the  churchwardens  do  not  constitute  a 
corporation.    None  of  the  statutes,  set  out  in  the  return,  help  the  construc- 
tion, if,  indeed,  any  statutes  so  made  could  alter  or  affect  the  legal  tenure  of 
the  property.     The  advowson  is  held  Uke  the  rest  of  their  real  estate,  which 
the  master  and  brethren  have  a  ri^t  to  demise  and  manage,  subject  to  the 
rules  imposed  upon  them  by  the  founder.    Some  of  the  statutes  guard  against 
improper  conduct  of  the  master  in  giving  his  consent  to  acts  prejudicial  to 
the  brethren ;  but  it  does  not  follow  that  he  has  a  veto.    As  head  of  the 
hoqsital,  he  may  have  many  opportunities  of  injuring  the  establishment,  against 
which  it  may  have*  been  prudent  to  provide ;  but  such  provision  does  not 
necessarily  imply  that  he  can  act  independently  of  the  majority  of  the  whole 
body,  or  could  neutralize  their  voices.    As  to  the  objection,  intimated  in  the 
return,  that  there  are  visitors  to  whom  the  dispute  may  be  referred,  and  that 
this  court  ought  not  to  interfere  by  mandamus,  the  answer  is,  that  this  is  no 
case  of  mere  internal  ^dispute  among  the  members  of  the  body.    It   r*a>vo 
is  a  proceeding  by  a  stranger  to  con^pel  the  master  to  give  effect  to   ^ 
the  regular  corporate  act  of  the  whole  body.    In  such  a  case  the  visitors 
have  no  jurisdiction,  and  this  court  has  always  interfered ;  Bex  v.  The  f%e- 
ChanceUor  of  CanJbridgey  3  Burr.  1647 ;  Bex  v.  Dr.  Blandy  Provost  of  EUm^ 
cited,  3  Burr.  1663;  S.  C.  2  Bum's  Ecc.  Law,  117,  8th  ed.;(a)  Bex  v. 
Mayor  ofBedfordy  Trin.  T.  14  &  15  G.  2.(6) 

(a)  By  the  statement  there  it  appears  that  a  mandamos  was  granted  "that  all  thaat 
fhiofrs  mighf  be  determined  on  the  return.    But  the  matter  went  no  fbrther." 
ib)  Maadamos  issued  to  Ui^  Mayor  of  Bedford  to  affix  the  common  seal  to  a  preseata* 
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^  WigUman^  contrii.  The  return  sets  forth  the  documents  under  ^Rrfaidi  the 
defendant  claims  a  reto  upon  the  nomination  of  a  vicar.  [Lord  Denmait^ 
O.  J.  You  need  not  argue  that  point  It  is  surely  enough  to  negative  the 
suggestion  of  the  writ  by  showing,  on  the  face  of  the  return,  that  ue  master 
has  such  a  right,  and  that  he  has  exercised  it.  If  the  documents  are  untruly 
stated,  an  action  will  lie.  Patteson,  J.  If  the  charter  or  instrument  of 
foundation  were  one  which  it  was  necessary  to  explain  by  user,  it  would  be 
different.]  It  is  enough  that  the  return,  upon  the  whole,  discloses  a  &ir 
reason  why  the  mandamus  should  not  be  obeyed.  Thb  is  laid  down  bv 
Lord  Kenyon,  C.  J.,  and  Grose,  J.,  in  iZea;  v.  The .ArcUnshop  of  Yorkj  6  1. 
R.  490.  Taking  the  charter  and  statutes  together,  it  may  be  collected  from 
them  that  the  m^ter  must  concur  with  the  Lpnty  in  thi  disposition  of  the 
*3791  ^^P^^^  property.  The  very  nature  *of  the  charity  leads  to  that 
^  conclusion.  The  brethren  are  paupers,  liable  to  undue  influence* 
They  are  under  subjection  to  the  master,  who  is  appointed  from  a  different 
class  of  persons.  The  statutes  assume  that  the  brethren  may  contain  beg- 
gars  and  hedge-breakers  among  their  number,  and  can  thereifore  hardly  be 
supposed  to  confer  power  on  them  in  opposition  to  the  will  of  the  master. 
The  whole  tenor  of  the  rule  respecting  the  "  order  of  the  lands"  implies  a 
power  in  the  master  to  deal  with  the  property  to  the  prejudice  of  the  brethren, 
and  provides  an  adequate  penalty  for  improper  dealing.  The  final  exhorta- 
tion is  addressed  to  ue  master,  and  not  to  the  brethren,  as  if  the  real  con- 
trol belonged  to  the  former.  The  case  of  Catherine  Hallj  5  Russ.  85  (n),  is 
strongly  in  point.  [Lord  Denman,  C.  J.  The  language  of  the  statute  there 
is,  ^<  communi  omnium  assensu,  aut  saltern  ex  coasensu  magistri  et  majoris 

S»artiscommunitatis."]  The  language  in  the  case  of  Queen^s  CoUege^  Cam' 
ridge^  5  Russ.,  resembles  that  in  the  present  case ;  and  there  the  decision 
was  in  favour  of  the  master.  Without  this  check  a  majority  of  paupers  may, 
and  probably  will,  waste  or  misapply  the  funds  of  the  charity.  Besides, 
Morris  is  not  in  a  condition  to  make  this  application  to  the  court ;  for  the 
act  on  which  he  relies  as  proof  of  his  election  is  incomplete  until  authenti-. 
cated  by  the  common  seal.  Until  some  corporate  resolution  is  passed  under 
such  seal,  the  oral  determination  of  the  brethren  may  be  retracted,  and  the 
seal  may,  after  all,  be  duly  affixed  to  another  presentation ;  Rogers  v.  HoUed^ 
2  W.  Bl.  1039.  [Lord  Denman,  C.  J.  How  can  you  object  to  the  want 
of  a  sealed  presentation,  when  the  complaint  is  that  you  have  the  seal  in 
*3801  y^"^  custody  *^and  refuse  to  affix  it  ?]  It  is  stated  only  that  the  de- 
-l  fendant  has  one  of  the  keys  of  the  cnest  in  which  the  seal  is  kept. 
[Lord  Denman,  C.  J.  It  is  not  stated  that  there  are  two  locks.]  Unless 
file  exclusive  custody  of  the  master  is  distinctly  shown,  the  writ  ^ould  be 
directed  to  the  whole  corporation,  and  not  to  the  defendant  alone. 

Sir  W.  W,  Fhlkttj  in  reply.  As  to  any  technical  objection  to  the 
writ  itself,  the  defendant  should  have  moved  to  quash  it  before  he  made 
his  return ;  Rex  v.  Mayor  of  Yorky  5  T.  R.  66.(a)  Upon  the  merits, 
the  defendant  contends  that  neither  master  nor  brethren  can  present  with-* 
out  the  concurrence  of  the  other;  but  the  rule  of  the  common  law  is 
strongly  Illustrated  by  the  disputes  that  have  arisen  on  the  negative  voice 
of  deans  in  the  presentation  to  benefices  belonging  to  their  chaptera.  The 
cases  of  Rkhardsouj  2  Bum,  Ecc.  Law,  118,  8th  ed.,  and  of  Dr.  Bland^ 

tion  to  the  rector/  and  hospital  of  8t.  John  the  Baptist.  Retnm  denying  the  rigrht.  Action 
for  false  return :  verdict  for  plaintiff.  Baster  T.  lA  0. 2,  peremptory  mandamus  to  the 
then  mayor.  From  a  MS*  note  in  the  possession  of  Mr.  Robinson  of  the  Grown  Office*. 
^«>But  see  JUx  v.  The  Margate  Pier  Company^  3  B.  dt  Aid.  220,  (6  E.  G.  L.  K.  265;) 
J^ef^na  v.  The  Effttem  CowUiee  Hailway  Company,  10  A.  A  E.  631,  (37  E.  0.  L.  R.  174}) 
and  JUgina  ▼•  Powell,  ante,  p.  302. 
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S  Bum,  Ecc.  LaWy  117,  are  in  point ;  and,  vrhere  local  statutes  have  confer- 
red such  a  negative  on  the  head  of  a  chapter  or  hospital,  the  stat.  33  Hen.  8, 
c.  27,  has  had  the  efiect  of  abolishing  it,  and  of  restoring  the  common  law. 
Of  this  statute  Dr.  Bum  has  observ^,  (2  Bum,  Ecc.  Law,  117,)  that  it  is 
^^  expressed  in  temis  somewhat  inaccurate  and  confused ;  but  the  manifest 
intention  is  to  establish  the  rule  of  the  common  law  that  a  majority  of  the 
body  corporate  should  bind  the  rest ;"  and  he  says,  further,  that  ^^  it  seemeth, 
as  a  presentation  to  a  living  is  in  the  nature  of  a  gift  or  grant,  that  in  the 
gift  of  it  by  a  corporate  aggregate  body,  the  major  ^number  must  rtqoi 
bind  the  lessor  by  this  act ;  otherwise  differences  in  the  body  could  ^ 
never  be  determined,  nor  could  any  corporate  acts  be  done,  but  what  were 
approved  of  by  the  dean ;  nor  could  any  presentations  be  made  effectual  but 
by  his  concurrence ;  but  every  living  must  lapse  if  he  does  not  approve  of 
the  presentee.  And  it  seems  to  have  been  determined  that  this  act  did 
extend  to  presentations  to  livings  in  the  case  of  the  dean  and  canons  of 
Windsor  in  the  year  1693.  Dr.  Hascard  v.  Dr,  Sonumy^  1  Freem.  504." 
As  to  the  supposition  that  the  brethren  may  have  altered  their  minds,  this 
is  not  stated  in  the  retum ;  nor  was  it  competent  to  them  to  do  so,  after  the 
question  had  been  regularly  put  to  the  vote  and  carried  by  the  major  pait 
Nothing  then  remained  but  to  affix  the  seal ;  which  this  court  has  a  clear 
jurisdicdon  to  compel  the  master  to  do.  The  apprehension  of  the  conse> 
quences  of  misconduct  on  the  part  of  the  poor  brethren  is  not  well  founded; 
for  the  property  cannot  be  alienated  as  long  as  it  continues  affected  by  the 
tmst ;  and  an  miproper  presentation  may  be  refused  bv  the  bishop.  The 
case  is  free  from  the  ambiguous  language  of  the  old  college  statutes  which 
led  to  the  determination  in  the  cases  of  fjatherine  Hall  and  QueeiCs  CoUegt, 
and  stands  upon  the  mles  of  the  common  law.  Cur.  adv.  vuU. 

The  judgment  of  the  court  was  now  delivered  by 

Lord  Denman,  C.  J.  To  this  writ  (his  lordship  here  stated  the  substance 
of  it)  a  retum  has  been  made,  and  its  validity  argued  before  us.  The  writ 
stated  the  vacancy ;  that  the  advowson  belongs  to  the  corporation ;  and  that 
Mr.  Morris  was  nominated  and  elected  by  a  majority  of  *lhe  corpo-  r»ooo 
ration ;  that  Mr.  Kendall  has  the  custody  of  one  of  the  keys  of  the  ^ 
chest  wherein  the  common  seal  is  kept,  and  refuses  to  permit  it  to  be  affixed. 
The  retum  is  principally  framed  for  the  purpose  of  questioning  the  right  of 
the  majority  to  nominate  and  elect,  and  of  asserting  that  the  concurrence  of 
the  master  is  necessary.  The  mode  of  doing  this  in  the  retum  was  strongly 
attacked ;  and  doubtless,  as  the  right  of  the  majority  is  denied,  it  ought 
regularly  to  have  been  denied  in  direct  terms,  and  not  left  to  be  inferred 
from  any  documents,  however  conclusive.  But  we  are  not  prepared  to  say 
that  a  retum  is  necessarily  bad  by  reason  of  this  defect,  if  such  facts  should 
be  set  forth  as  fully  to  convince  the  court,  in  point  of  law,  that  the  right 
does  not  exist  as  claimed.  The  question,  however,  as  to  the  necessary  form 
does  not  arise  here,  because  we  are  clearly  of  opinion,  after  a  careful  pemsal 
of  the  retum,  that  the  right  is  in  the  whole  body,  and  must  be  exercised  by 
the  majority.  The  learned  counsel  for  the  defendant  has  not  denied  this  to 
be  the  case  with  corporations  in  general,  but  attempted  to  show,  from  parti- 
cular provisions,  that  the  founder  of  this  corporation  must  have  intended  to 
make  the  consent  of  this  master  essential  to  the  due  performance  of  any  cor* 
porate  act.  The  answer  is  clearly  correct, — that  their  property,  including 
this  advowson,  is  vested  in  the  master  and  poor  brothers  as  a  corporation. 
Whether  the  founder  fully  understood  the  consequence  that  a  majority  would 
bind,  or  intended  to  intrust  a  veto  with  the  master,  is  no  more  than  speculi^ 
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tion  on  an  immaterial  pomt  The  arguments  drawn  from  portions  of  the 
statutes  are  rather  ingenious  than  conclusive.  Most  of  them  may  be  urged 
*3831  ^^  cither  side.  But  they  are  of  no  force  to  prevent  the  ^known  in« 
•I  cidents  of  a  corporation  from  attaching  to  this  body  corporate ;  and, 
if  Lord  Leicester  had  intended  them  to  have  this  effect,  it  may  be  ques- 
tioned whether  he  could  have  done  so  by  virtue  of  the  act  which  ^ves 
him  the  power  to  erect  a  corporation.  AH  the  authorities  are  consistent 
with  what  we  have  now  said.  The  only  two  cases  pressed  imon  us  as 
seemine  to  point  in  a  contrary  direction — ^that  of  Queen^s  College j  Cambridge^ 
before  Lord  Lyndhcjbst,  and  that  of  Caiherine  Hxdl^  before  Lord  Eldon, — 
do  not  arise  in  respect  to  corporations ;  and  the  bodies  to  which  they  relate 
are  governed  by  statutes  worded  in  a  most  peculiar  form. 

Tnat  part  of  the  return  which  appears  to  set  out  that,  upon  former  vacan« 
dies,  the  master  has  concurred  in  the  presentation,  is  by  no  means  brought 
before  us  as  it  ought  to  be :  at  most,  the  practice  could  only  afford  evidence 
of  the  ri^t  claimed  by  the  master  in  contradiction  to  that  asserted  by  the 
prosecutor  in  his  writ ;  but,  when  examined,  it  does  not  even  amount  to 
evidence,  the  facts  not  being  distincdy  alleged.  This  averment  is  justly 
stigmatized  by  the  demurrer  as  argumentative  and  evasive :  the  argument  is 
built  on  no  foundation ;  and  there  is  a  semblance  of  controverting  the  writ, 
without  its  being  really  controverted. 

Another  passajge  of  the  return  appeared  to  Question  the  fact  of  the  prose- 
cutor's presentation  having  been  duly  resolvea  upon  by  the  majority  of  the 
corporation.  That  is  the  statement  m  the  writ :  the  return  alleges  that  no 
presentation  has  been  made  as  a  corporate  act  of  the  body.  This  alone 
would  be  undoubtedly  bad,  for  the  uncertainty  what  it  mi^t  mean  when  he 
*3841  ^P^^^  ^^  ^  corporate  act.  But  he  goes  farther,  detailing  what  in  *truth 
•I  was  done.  The  vacancy  was  declared  ;  the  question  of  presenting 
to  it  was  put  to  the  vote  bv  the  master  himself,  every  brother  being  sepa- 
rately asked,  at  a  meeting  held  for  the  purpose,  for  whom  he  voted.  Nine 
voted  for  the  prosecutor ;  the  master  ana  two  brethren  for  another  candidate ; 
one  brother  was  absent.  The  vote  so  taken  was  recorded  in  the  book  in 
which  the  acts  of  the  hospital  are  preserved.  Afler  this  solemn  proceeding, 
it  is  plain  that  nothing  remains  to  put  Mr.  Morris  in  the  proper  course  for 
being  instituted  and  inducted,  but  that  his  presentation  should  be  sealed. 
The  resolution  is  a  corporate  act,  if  the  body  can  act  by  a  majority  without 
the  master's  concurrence.  The  result  is,  that  the  same  qu^on  is  again 
raised  in  a  circuitous  manner,  which  ought  to  have  been  brouglit  forward 
directly  in  the  return,  and  on  which  we  have  already  pronounced  our 
opinion. 

The  defendant's  counsel  however  took  some  objections  to  the  writ  itself. 
1.  His  control  over  the  seal  was  said  not  to  be  made  sufficiently  apparent; 
for  the  writ  says  only  that  he  keeps  one  of  the  keys  of  the  chest  wherein  it 
is  kept.  But  we  have  no  doubt  that  this  exception  cannot  prevail  after  the 
return  has  admitted  that  the  defendant  refuses  to  affix  the  seal,  and  claims 
the  right  to  withhold  it.  2.  That  no  presentation  has  been  offered  to  the 
defendant;  but,  when  the  rule  was  argued,(a)  we  gave  our  reasons  for 
thinking  this  unnecessary.  3.  That  the  resolution  of  the  majority  may  be 
rescinded  by  the  same  body.  To  raise  any  pomt  on  this  objection,  we  think 
that  the  return  ought  to  have  shown  a  change  in  their  intention.  Lastly, 
*3851  ^^^  ^^  present  dispute  is  altogether  between  the  head  and  the  *mem* 
^  bers  of  this  coiporation,  and  ought  to  have  been  carried  before  the 

(a)  See  p.  8S6,  post,  note  (r). 
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visitor.  The  prosecutor  being  merely  a  stranger  to  them  and  their  proceed- 
ings, \ve  are  of  the  contrary  opinion.  The  resolution  of  the  majority,  being, 
in  our  judgment,  binding  on  all,  has  given  the  presentee  an  inchoate  rig^t 
to  the  living,  which  can  only  be  defeated  by  the  want  of  that  formal  act 
which  the  defendant  refuses  to  execute.  And  this  application  has  been 
made  precisely  in  the  same  manner  as  those  which  were  successful  in  effect- 
ing the  same  object  in  the  cases  of  Rex  v.  Dr.  Blandy  Provost  of  Eton  Col' 
kge^^a)  and  the  corporation  o(  Beclford.{b) 

S.  Peremptory  mandamus  awarded.(c) 

(a)  Cited,  8  Bnrr.  1663 ;  8.  C.  2  Bam.  Ecc.  Law,  117, 8th  ed. 

(6)  See  p.  378,  note  (c),  ant^. 

(c)  The  role  nisi  for  a  mandamns  in  this  case  was  obtained  in  Michaelmas  term  hj 
8ir  (r.  W,  FoUett  The  rule  was  for  a  mandamns  commanding  Mr.  Kendall  to  affix,  or 
cause  to  be  affixed,  the  common  seal,  dec.,  **  to  a  deed  of  presentation  for  presenting,**  Ac 

Cause  was  shown,  in  this  term,  (January  11th,)  by  8ir  F.  Pollock  and  Wigktmani  and 
Sir  W.  W.  FolUtt  supported  the  rule. 

Besides  the  objections  afterwards  discussed  on  the  retnm,  it  was  urged,  against  the 
rule,  that  the  affidavits  showed  no  sufficient  demand  and  refusal.  As  to  this,  the  facts 
deposed  to  were  as  follows.- — ^The  agent  for  the  party  applying  deposed  that  he  called  on 
Mr.  Kendall,  '*  for  the  purpose  of  requiring  that  the  common  seal  of  the  master  and 
brethren  of  the  said  hospital  should  be  affixed  to  a  presentation  to  the  vicarage  of  Hamp- 
ton in  Arden,  in  favour  of  the  Rev.  Mr.  Morris."  Mr.  Kendall  thereupon  referred  the 
agent  to  an  attorney  named ;  and,  upon  the  agent  stating  that  he  did  not  understand  the 
attorney  to  be  the  adviser  of  the  corporation,  Mr.  Kendall  said  to  him,  **  If  your  applica- 
tion is  that  I  should  affix  the  seal  to  a  presentation,  I  shall  decline  to  do  any  thing  of  the 
sort."  The  agent  replied,  **  My  application  is  that  you  should  affix  the  seal  to  a  presenta- 
tion in  favour  of  the  Rev.  Mr.  Morris,  and  probably  you  had  better  read  the  letter  which 
I  have  given  you;"  on  which  Mr.  Kendall,  without  reading  the  letter,  said,  **The&I 
decline  to  affix  the  seal."  The  agent  then  left  with  Mr.  Kendall  the  letter,  which  wu 
addressed  by  himself  to  Mr.  Kendall,  and  contained  a  request  that  the  presentatioa 
**  might  be  immediately  sealed,"  and  a  statement  that  the  application  was  made  with  a 
view  to  legal  measures,  and  that  the  agent  would  be  prepared  to  *pay  his  usual 
fees  and  charges  on  the  presentation  being  completed.  No  other  conversation  [*386 
was  set  forth :  and  it  was  stated  that  the  only  answer  afterwards  given  was  in 
a  letter  from  the  before-named  attorney,  referring  the  agent  to  a  former  letter  from  such 
attorney,  written  to  the  agent  before  his  interview  with  Mr.  Kendall,  which  stated  that 
the  only  impediment  to  the  executing  was,  that,  at  the  corporate  meeting  at  which  the 
alleged  election  took  place,  '*  the  master  declined  to  concur  in  the  presentation."  The 
agent  deposed  that,  except  as  above,  Mr.  Kendall  had  given  to  him  no  reason  for  the 
refusal.  In  Mr.  Kendall's  affidavit,  he  stated  that  he  had,  at  the  meeting,  and  ever  since, 
positively  declined  and  refused,  and  still  did  decline  and  refuse,  to  concur  in  presenting 
Mr.  Morris :  that  the  seal  was  in  a  box  under  the  separate  locks  of  himself  and  the 
stewards:  and  that,  to  his  knowledge  or  belief,  no  application  had  been  made  to  the 
visitors  to  direct  him  to  affix,  or  concur  in  affixing,  the  seal. 

The  counsel  opposing  the  rule  contended  that  a  presentation  should  have  been  made 
out  and  tendered  for  execution  to  the  master.  The  rule  cannot  be  relaxed  in  the  case 
of  application  for  a  mandamus,  as  it  is  in  the  case  of  a  tender  of  payment,  or  trorer, 
where  a  jury  has  to  determine,  on  all  the  facts,  whether  the  party  against  whom  the 
refusal  is  to  be  proved  objected  to  the  claim  absolutely,  or  merely  to  the  particular  ci^ 
cumstances  under  which  it  was  made.  Nor  can  any  expression  used  by  the  master  be 
relied  on  as  equivalent  to  the  material  fact  of  a  proper  demand.  He  was  entitled  to  see 
the  proposed  form ;  it  might  be  objectionable,  even  though  the  claim  was  in  substance 
good.  The  party  claiming  has  no  right  to  insist  on  the  master's  preparing  the  deed, 
even  if  he  be  bound  to  present.  Could  a  party  be  in  contempt  who  had  not  executed  the 
deed,  if  it  turned  out  to  be  improper!  And  would  not  he  be  entitled  to  insist,  in  his 
return,  on  any  objection  to  the  forml 

l^he  counsel  in  support  of  the  rule  contended  that  the  refusal  was  here  absolute,  and 
dispensed  with  the  necess'ity  of  tendering  a  deed.  It  was  a  waiver  of  the  necessity  of 
tender.  After  such  a  refusal,  the  tender  of  a  deed  could  be  merely  nugatory.  This  is 
not  like  a  case  where  the  refusal  specifically  relates  to  the  particular  form  of  the  demand 
Besides,  the  presentation  here  would  be  in  so  simple  a  form  that  the  master  would  knov 
at  once  what  he  was  called  on  to  do ;  and,  there  being  no  difficulty,  he  was  bound  to  do 
'l  if  the  claim  was  well  founded.  The  rule  might  1^  moulded :  the  master  might  bt 
called  on  to  prepare  the  deed. 
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Lord  DiraAv,  C.  J.  I  think  the  objection  as  to  the  want  of  a  demand  and  refusal 
fails.  I  do  not  decide  this  on  the  ground  that  the  tender  has  been  waived,  but  because 
that  which  the  master  was  csJled  on  to  perform  was  so  simple.  We  are  not  warranted 
in  i>resuming  that  there  was  any  thing  peculiar  in  the  act  required  to  be  done,  the 
master  having  merely  refused  to  affix  the  seal.  Where  an  application  is  made  for  a 
mandamus  to  enforce  the  execution  of  a  compensation  bond,  under  stat  6  &  6  W.  4, 
c  76,  s.  67,  it  is  not  necessary  to  show  in  the  affidavit  what  precise  form  of  bond 
^387]  it  was  of  which  the  execution  was  required.  If,  indeed,  Uiere  was  any  thing 
peculiar  in  the  instrument,  (as,  for  instance,  might  happen  in  the  case  of  a  lease,) 
then  the  proper  course  would  be  to  tender  the  instrument  and  demand  its  execution ;  and 
the  court  would  not  issue  a  mandamus  unless  the  lease  was  a  proper  one,  and  the  party 
called  on  had  had  the  means  of  seeing  that  it  was  so.  My  view  is  strengthened 
by  one  of  the  arguments  urged  against  the  rule:  for,  if  an  improper  instrument  wert 
tendered,  no  contempt  could  be  incurred  by  the  refusal  to  execute  it. 

LxTTLisALx,  Pattxsov,  and  Colbbidak,  Js.,  concurred. 

Rule  absolute,  in  the  terms  of  the  rule 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  fix>m  die  Qaeen's  Bench.) 
(VELEY  and  Another  v.  BURDER.) 
Thb  case  is  reported^  12  A  &  E.  265. 


OD  ^  mXABY  TACATiaV. 


GASES 


ARGUED  AND  DETEKMINED 

THE  QUEEN'S   BENCH, 

XV 

EASTER  TERM  AND  VACATION, 

nr.  VICTORIA.(a) 


fhe  Judges  who  usually  sat  in  Banc  in  this  Term  and  Vacation  were, 
Lord  Denman,  C.  J.  Wuxiams,  J. 

PaTTESON,  J.  WiGHTBfAN,  J. 


MEMORANDUM. 

At  the  end  of  the  sittings  in  banc  in  last  ILlaiy  vacation,  Mr.  Justice 
LiTTLEDALE  retired  from  the  bench  of  this  court.  He  was  shortly  afte^ 
wards  sworn  of  her  majesty's  privy-council. 

On  the  resignation  of  Mr.  Justice  Littledale,  William  Wightman,  of 

Lincoln's*  Inn,  Esquire,  was  appointed  a  judge  of  this  court,  having  first 

been  advanced  to  the  degree  of  seijeant  at  law  when  he  gave  rings  with 

the  motto,  jEquam  servare  MeaUm.    lie  afteiw^ds  received  the  honour  of 

knighthood. 

(a)  Two  cases  decided  in  this  term,  and  a  few  in  the  vacation,  (marlied  8.,)  are 
rejiorted  by  Edward  Smirke,  Esq. 


•MARTINDALE  v.  SMITH.  ['389 

Defendant  sold  plaintiff  stacks  of  oats,  then  on  defendant's  ground,  under  a  writtea 
agreement,  by  which  plaintiff  was  to  have  liberty  to  leave  the  stacks  on  the  gronnd  for 
foar  months,  and  was  to  pay  for  them  in  twelve  weeks  from  the  agreement.  Defend* 
ant,  at  the  end  of  the  twelve  weeks,  called  on  plaintiff  to  pay,  which  he  did  not  do. 
After  the  expiration  of  the  twelve  weeks,  plaintiff  tendered  payment,  which  defendant 
refused  to  accept  AAerwards  defendant  sold  the  stacks,  which  had  remained  on  his 
ground. 

Held,  in  an  action  of  trover,  plea.  Not  possessed,  that  plaintiff  was  entiUed  to  recover. 

Trover  for  goods  and  chattels,  to  vit,  ^x  stacks  of  oats,  &c.,  of  which 
plaintiff  was  lawfully  possessed  as  of  his  own  property.  Pleas,  1.  Not  guilty. 
2.  That  plaintiff  was  not  possessed  of  the  goods  and  chattels  as  of  his  own 
prcmerty,  in  manner  and  form,  &c.     Issues  thereon. 

On  die  trial,  before  Aldersom,  B.,  at  the  Cumberland  Spring  assizes, 
1839,  it  appeared  that  defendant,  being  owner  of  six  stacks  of  oats  then 
standing  on  his  ground,  sold  them  to  the  plamtiff,  under  the  following  writ- 
ten  contract: 

<<  April  23d,  1838.  Sold  to  Mr.  John  Martindale  of  Catterlen  six  oat 
stacks,  for  85/. 

John  Smith  gives  John  Martmdale  liberty  to  let  the  stacks  stand,  if  lit 
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thinks  fit,  until  the  middle  of  August  next ;  and  John  Martindale  to  pa> 
John  Smith  for  the  stacks  in  twelve  weeks  fiom  the  date  hereof." 

Signed  by  the  parties. 

In  the  beginning  of  July,  the  defendant  told  the  plaintiff  that,  if  he,  plain** 
tiff,  did  not  pay  on  the  16th  of  that  month,  defendant  would  consider  thi* 
contract  at  an  end.     The  plaintiff  did  not  pay  on  that  day,  but  aflerwardr 
requested  time,  which  the  defendant  refused  to  give,  adding  that  plaintiff,  a" 
he  had  failed  in  payment  at  the  time  appointed  oy  the  contract,  should  no*^ 
have  the  stacks.     Two  or  three  days  afterwards,  the  plaintiff  tendered  tbi* 
money ;  which  the  defendant  refused  to  accept.     On  the  14th  of  August 
*3901   ^^  plaintiff  ^served  the  defendant  with  a  written  notice,  in  which  ho 
-I   repeated  the  tender,  and  stated  that  he  should  attend  to  remove  th^ 
stacks  on  the  next  day  at  ten  in  the  morning,  and  demanded  that  he  should 
be  then  admitted  to  the  field  in  which  the  stacks  were,  requirmg  the  defend- 
ant not  to  sell  them.    An  actual  tender  was  then  again  made,  and  refused  * 
and  defendant  afterwards  sold  the  stacks.    The  defendant's  counsel  con- 
tended that  plaintiff,  having  made  default  in  pavment  at  the  appointed  day 
was  not  entitled  to  the  possession.     The  learned  judge  directed  a  verdict  fo; 
the  plaintiff,  giving  leave  to  move  to  enter  a  verdict  for  the  defendant  oi 
the  second  issue.    In  Easter  term,  1839,  Dimdas  obtained  a  rule  accordingly 
In  last  term,  (a) 

Alexander  and  Knowks  showed  cause.  The  agreement  vested  the  pro 
perty  in  the  plaintiff;  and,  upon  tender,  he  was  entided  to  the  possession 
That  is  the  ordinary  effect  of  sale  ;  and  it  cannot  be  varied  by  the  permis 
sion  given  to  the  vendee  to  leave  the  property,  for  a  time  named,  on  the 
vendor's  land.  Nor  does  the  given  credit  for  a  specified  time  make  any 
difference.  Had  the  hay  been  burnt  in  the  mean  time,  the  loss  would  have 
fallen  on  the  vendee ;  Tarlitig  v.  Baxterj  6  B.  &  C.  360,  (13  £.  C.  L. 
R.  199.)  In  Dixon  v.  Yates,  6  B.  &  Ad.  313,  340,  (27  E.  C.  L.  R.  86,; 
Parke,  J.,  said,  ^<  I  take  it  to  be  clear  that  by  the  law  of  England  the  sale 
of  a  specific  chattel  passes  the  property  in  it  to  the  vendee  without  delivery." 
^'  Where  there  is  a  sale  of  goods  generally,  no  property  in  them  passes  till 
*3911  ^^'^^^^7)  because  until  then  the  very  goods  sold  *are  not  ascertained ; 
^  but  where,  by  the  contract  itself,  the  vendor  appropriates  to  the  ven- 
dee a  specific  chattel,  and  the  latter  thereby  agrees  to  take  that  specific  chat- 
tel, and  to  pay  the  stipulated  price,  the  parties  are  then  in  the  same  situation 
as  they  would  be  after  a  delivery  of  goods  in  pursuance  of  a  general  con- 
tract. The  very  appropriation  of  the  chattel  is  equivalent  to  delivery  by 
the  vendor,  and  the  assent  of  the  vendee  to  take  the  specific  chattel,  and  to 
pay  the  price,  is  equivalent  to  hb  accepting  possession.  The  effect  of  the 
contract,  therefore,  is  to  vest  the  property  m  the  bargainee."  Had  there 
been  no  clause  as  to  the  payment,  the  defendant  could  not  have  insisted  on 
rescinding  the  contract  for  the  delay ;  Greaves  v.  AskUnj  3  Camp.  426 :  but 
that  clause  does  not  incorporate  into  the  contract  any  condition  for  avoiding 
the  bargain.  Langford  v.  Tyler,  6  Mod.  162 ;  S.  C.  1  Salk.  113,  will 
be  cited  on  the  other  side.  There  Holt,  G.  J.,  said  that^  where  a  bargain 
is  made  for  goods,  and  earnest  given,  but  no  time  for  payment  named,  the 
goods  cannot  be  taken  without  payment,  and  a  demand  of  them  without 
tender  is  void,  and  that  the  vendor  cannot  sell  to  another :  but  that,  if  the 
vcncjee  do  not,  after  request,  come  to  pay  and  take  the  goods  in  convenient 
:  time,  then  the  agreement  is  dissolved,  and  the  vendor  may  resell.   That  case 

Xa)  January  13th,  1841.    Before  Lord  Denmani  C.  J.,  Liuledale,  Patteson,  and  Ooli* 
Tidge,  Js. 
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did  not  turn  on  the  eflect  of  giving  a  specific  time  for  payment  or  removid. 
llie  judgment  there  was  cited  in  Btaourm  v.  Sanders^  4  B.  &  C.  941,  (10  E. 
C.  L.  R.  477,)  by  Littledale,  J.,  4  B.  &  C.  945,  (10  E.  C.  L.  R,  477.) 
Bloxam  v.  Sanders  decides  only  that,  although  the  contract  remain  unrescinded, 
the  goods  cannot  be  claimed,  so  as  to  entitle  the  vendee  to  maintain  trover, 
without  *a  tender,  because  there  must  be  a  right  of  possession  as  well  as   r^ono 
a  right  of  property.  And  there  it  is  said,  in  the  judgment  of  the  court,   ^ 
that,  where  no  tmie  of  delivery  or  payment  is  named,  the  seller  is  liable  tr 
dehver  the  goods  whenever  they  are  demanded,  upon  payment  of  the  pric« 
though  the  vendee  has  no  right  to  the  possession  till  he  tenders  or  pays ;  an« 
that,  ^^  if  goods  are  sold  upon  credit,  and  nothing  is  agreed  upon  as  to  lh< 
time  of  delivering  the  goods,  the  vendee  is  inmiediately  entitled  to  the  pes 
session,  and  the  ngfat  of  possession  and  the  right  of  property  vest  at  once  ir 
him."    In  Maclean  v.  Dunn,  4  Bing.  722,  (15  E.  C.  L.  R.  129,)  it  wai 
held  that,  where  a  vendee  absolutely  refused  to  take  the  goods,  the  vendoi 
might  resell  and  proceed  for  damages :  but  here  has  been  no  refusal.     That 
also  distinguishes  the  present  case  from  WUmshurst  v.  Bowker,  5  New  Ca. 
541,  (35  £.  G.  L.  R.  218,)  where  the  vendee  failed  in  that  which,  by  the 
contract,  was  to  be  a  concurrent  act  with  delivery  of  the  bill  of  lading, 
namely,  the  giving  of  a  draft.    In  Hunt  v.  Silk,  5  iSist,  449,  an  a^ement 
for  a  lease  was  made  with  the  plaintiff,  who  entered  into  possession,  and, 
upon  the  owner's  failing  to  perform  certain  terms  of  the  agreement  within 
the  time  stipulated  by  the  agreement,  (beyond  which  time  plaintiff  had  kepi 
possession,)  claimed  to  rescind  the  contract :  but  it  was  held  that  he  could 
not  do  so.     In  Coslahe  v.  TV//,  1  Russ.  376,  Lord  Gifford,  M.  R.,  refused 
to  compel  a  specific  performance,  where  the  agreement  was  for  sale  of  a 
house  with  the  good-vrill,  possession  to  be  taken  and  the  price  paid  on  a 
day  named,  and  the  purchaser  was  not  ready  to  perform  his  part  on  that  day^ 
but  was  ready,  and  offered,  on  the  *next  day  to  perform  it.     There    r«oQ4 
the  purchaser  ^^as  bound  to  take  possession ;  but  here  the  stacks   ^ 
were  to  remain,  even  after  payment,  if  the  plaintiff  should  choose,  on  the 
defendant's  land.     The  parties  cannot  be  exonerated  from  a  written  agree- 
ment of  this  kind  by  matter  not  written ;  Goss  v.  Lord  JVugeni,  5  B.  &  Ad. 
58,  (27  £.  C.  L.  R.  33.)    Breach  of  warranty  does  not  of  itself  rescind  a 
contract ;  Gompertz  v.  Danton,  1  C.  &  M.  207  ;  S.  C.  3  Tyrwh.  232.  Then 
the  notice  which  was  here  given  by  the  seller  cannot  affect  the  question :  be 
could  not,  by  such  notice,  alter  the  right  which  the  vendee  derived  from  the 
contract ;  Greaves  v.  ^shlin.     It  is  not  necessary  to  inquire  whether  the 
jury  might  have  been  asked  to  presume  a  mutual  rescinding  of  the  contract 
from  the  fact  of  a  reasonable  time  having  expired ;  as  to  which  the  dictum 
in  Longford  v.  Tyler  might  be  cited :  for  here  no  such  point  was  made  at 
the  trial. 

Cresswellj  Dundas,  and  Ramshay,  contri.  The  question  is,  whether  the 
plaiiiliff  be  entitled  to  the  possession  of  the  hay,  not  having  performed  a  cos* 
dition  precedent;  if  he  is  not  so  entitled,  it  is  immaterial  whether  or  not  the 
property  passed  by  the  contract.  Now,  by  the  terms  of  the  contract,  the 
platntlfT  was  to  pay  on  a  certain  day ;  which  he  did  not  do.  At  law,  where 
a  day  is  named,  time  is  of  the  essence  of  the  contract,  though  equity  in  some 
cases  will  relieve ;  1  Sugd.  Vend.  &  P.  406,  406,  (10th  ed.)  In  Wilde  v. 
Fart,  4  Taunt.  334,  (a)  it  was  decided  that  a  vendee  of  land  may  rescind  the 
contract,  *and  recover  back  his  deposit,  if  the  vendor  do  not  make  r«oQ  j 
d  good  title  in  proper  time.     In  Uagedon  v.  Laxng,  1  Marsh.  514;   ^ 

(a)  See  ConoMk  y,  Bowity,  1  8elw.  N.  P.  179,  10th  ed. 
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S.  C.  6  Taunt.  162,  (1  E.  C.  L.  R.  344,)  a  sale  of  goods  was  made  on  the 
terms  that  fourteen  days  should  be  allowed  "  for  receiving  and  delivery ;'' 
it  was  held  that  this,  in  the  particular  circumstances  of  that  case,  meant 
fourteen  days  allowed  to  the  purchaser j  but  that  he  mi^t  demand  them  be- 
fore ;  and,  he  having  demanded  them  before,  and  the  vendor  having  refused 
to  deliver,  it  was  held  that  the  vendor  could  not  afterwards  sue  on  the  con- 
tract. Even  express  consent,  not  in  writing,  cannot  vary  the  time  named  in 
a  written  contract :  Stead  v.  Dawber,  10  A.  &  £.  57,  (37  £.  C.  L.  R.  40,) 
confirmed  in  Marshall  v.  Lynrij  6  M.  &  W.  109 ;  where  Parke,  B.,  said, 
'^  I  must  also  observe,  that  it  seems  to  me  to  be  unnecessaiy  to  inquire  what 
are  the  essential  parts  of  the  contract,  and  what  not,  and  tnat  every  part  of 
the  contract,  in  regard  to  which  the  parties  are  stipulating,  must  be  taken  to 
be  material ;  and  perhaps,  therefore,  the  latter  part  of  the  judgment  in  Stead 
V.  Dawber  may  be  conadered  as  layins  down  too  limited  a  rule.  Every 
thing  for  which  the  parties  stipulate  as  forming  part  of  the  contract  must  be 
deemed  to  be  material."  Tarling  v.  Baxter^  6  B.  &  C.  360,  (13  £.  C.  L. 
R.  199,)  was  a  decision  as  to  the  property  only,  which  is  not  here  in  question. 
In  Dixon  v.  Yates^  5  B.  &  Ad.  313,  (27  E.  C.  L.  R.  86,)  the  right  to  pos- 
session was  defeated  because  a  bill  given  by  the  vendee  was  dishonoured. 
There  no  time  was  named.  The  last  part  of  the  judgment  in  Longford  v. 
T^fer,  6  Mod.  162;  S.  C.  1  Salk.  113,  is  precisely  in  point  for  the  de- 
*3951  ^^^^^^^  ^f  ^'^^  "  convenient  time"  be  substituted  ^^  the  *time  named 

•  •'  by  the  parties,"  which  must  be  taken  to  be  reasonable  time :  where 
no  time  is  fixed,  the  reasonableness  is  for  the  juxy.  Coslahe  v.  Tillj  1  Russ. 
376,  shows  that,  even  in  equity,  a  party  cannot  enforce  a  bargain  after  he 
has  failed  to  peiform  his  part  within  the  time  named. 

Cfur.  adv.  mUt. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court.  After 
stating  the  facts,  his  lordship  proceeded  as  foUows : 

Having  taken  time  to  consider  of  our  judgment,  owing  to  the  doubt  ex- 
cited by  a  most  ingenious  argument,  whether  the  vendor  had  not  a  right  to 
treat  the  sale  as  at  an  end  and  reinvest  the  property  in  himself  by  reason  of 
the  vendee's  failure  to  pay  the  price  at  the  appointed  time,  we  are  clearly  of 
opinion  that  he  had  no  such  right,  and  that  the  action  is  well  brought  against 
him  For  the  sale  of  a  specific  chattel  on  credit,  though  that  cr^it  may  be 
limited  to  a  definite  period,  transfers  the  property  in  the  goods  to  the  vendee, 
^ving  the  vendor  a  right  of  action  for  the  price,  and  a  uen  upon  the  goods, 
if  (hey  remain  in  his  possession,  till  that  pnce  be  paid.  But  that  default  of 
payment  does  not  rescind  the  contract.  Such  is  the  doctrine  cited  by  Hol- 
ROYD,  J.,  from  Com.  Dig.  ^f^eemtnt^  (B  3),  in  Tarling  v.  Baxter^  6  B.  & 
C  360,  362,  (13  £.  G.  L.  R.  199;)  and  it  will  be  found  consistent  with 
all  the  numerous  cases  referred  to  in  the  course  of  the  argument.  In  a  sale 
of  chattels,  time  is  not  of  the  essence  of  the  contract,  unless  it  is  made  so  by 
express  agreement,  than  which  nothing  can  be  more  easy,  by  introducing 
•'1  ^r^  conditional  words  into  the  bai^in.  The  late  case  of  Stead  v.  Daw^ 
J  her,  10  A.  &  E.  57,  (37  E.  C.  L.  R.  40,)  does  not  apply,  depending 
(sf^  Parkr,  B.,  truly  observed  in  Marshall  v.  X^tn,  6  M.  &  W.  117)  not  on 
the  materiality  of  the  alteration  in  the  contract,  but  on  the  fact  of  the  altera- 
tion only. 

Pothier,  in  his  Trait6  du  Contrat  de  Vente,  part.  v.  ch.  2,  s.  6,  art.  475, 
{iEuvreSy  tome  1,  p.  640,  2d  ed.,)  cites  th^  Civil  Code  for  the  proposition, 
that  a  purchaser's  delay  in  paying  the  price  does  not  give  the  vendor  a  right 
to  require  a  dissolution  of  the  contract ;  be  can  only  exact  by  legal  procedure 
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the  payment  of  tbe  price  due  to  him.  ^'  Non  ex  eo,  quod  emptor  non  satis 
conventioni  fecit,  contractus  irritus  constituitur."  Cod.  lib.  IV.  tit.  44,  s.  14. 
He  adds,  however,  that,  from  the  difficulty  of  enforcing  payment  from  debt- 
ors, the  French  law  had  departed  from  the  rigour  of  these  principles,  per- 
mitting a  suit  for  the  dissolution  of  the  contract  for  default  of  payment  The 
judge  then  appointed  a  more  distant  day ;  which  passed,  and  no  payment 
made,  the  vendor  was  permitted  to  resume  possession  of  the  thing  sold.  But, 
even  after  sentence  of  dissolution,  the  purchaser  may  prevent  that  effect,  and 
keep  what  he  has  bought,  by  appealing,  and  offering,  on  that  appeal,  the 
price  which  he  owes,  with  interest  and  expenses. 

The  vendor's  right,  therefore,  to  detain  the  thing  sold  against  the  pur- 
chaser, must  be  considered  as  a  right  of  lien  till  the  price  is  paid,  not  a  right 
to  rescind  the  bargain.  And  here  the  lien  was  gone  by  tender  of  the  price. 
My  brother  Alderson  directed  the  jury  according  to  these  principles :  and 
the  rule  for  setting  aside  the  verdict  must  be  dischaiged. 

Rule  discharged. 


•MORRIS  V.  JONES  and  Another.  [•39T 

In  assampsit  for  work,  dec,  the  particnlars  of  demand  contained  items  amounting  to 
116^  ?<.,  and  stated  that  the  action  was  brought  to  recover  27/.  13«n  the  balance  due 
from  defendants  to  plaintiff  on  tbe  subjoined  account,  after  gwing  credit  for  all  payment t 
OH  accowU,  and  for  such  nuns  at  tht  deftndantt  might  have  to  tet  off.  Pleas :  tender  of  4/.; 
non  assumpsit  as  to  the  residue,    rlaintiff  proved  3/.  lOt.  due. 

Jffeld,  that  defendant  could  not,  under  Reg.  Oen.  Trin.  1  Vict,  avail  himself  of  these  parti- 
culars as  dispensing  with  a  plea  of  payment,  and  showing  that  88^  lis.  had  been  paid 
t>efore  action  brought ;  the  particular  coming  within  the  excepted  case  in  that  rule, 
where  the  plaintiff  *'  states  that  he  seeks  to  recover  a  balance,  without  giving  credit 
for  any  particular  sum  :**  and  it  being  doubtful  whether  tbe  credit  was  given  in  respect 
of  a  payment  or  a  set-off 

Assumpsit  for  work  and  materials,  and  goods  sold  and  delivered,  and  on 
an  account  stated.  Pleas:  1.  Non  assumpsit,  except  as  to  4/.  Is.  Id. 
2.  As  to  42.  Is.  Id.  J  tender.    Issues  thereon. 

Particulars  of  demand,  as  follows : 

^^This  action  is  brouriit  to  recover  the  sum  of  272.  IZs.  ^d.<,  being  the 
balance  due  from  the  defendants  to  the  plaintiff  on  the  account  as  under, 
after  giving  credit  for  all  payments  on  account,  and  for  such  sums  as  the 
defendants  may  have  to  set  on  against  the  plaintiff. 

.1840. .  £      $.  d. 

May  13.  To  building  water-wheel 10000 

To  three  cast-iron  naves            ....•»•  400 
Extra  smith-work  on  account  of  nsing  naves  to  the  wheel  instead 

of  clasps     --••.••.*.       .366 

Bztra  workmanship  on  naves  instead  of  the  piasped  arms         -  1  18  0 

To  amount  as  per  bill  delivered  for  dressing  ftilling-mill       -       -  8  10  0 
To  amount  as  per  bill  delivered  for  taking  down  the  old  wheel  and 

repairing  water-trough,  ficc.    rp»o*--  8  14  0" 


On  the  trial,  before  Williams,  J.,  at  the  last  Spring  as^zes  for  Montgo- 
meryshire, the  plaintiff  proved  his  claim  to  the  amoimt  of  3/.  10s.  only. 
JerviSj  for  the  defendants,  argued  that  the  plaintiff  could  not  recover,  the 
particulars  of  demand  showing  that  88/.  149.  O^d.  had  been  paid  before 
action  brought.  The  learned  ludge  *gave  leave  to  move  tb  enter  ft  fooo 
nonsuit ;  and  the  plaintiff  had  a  rerdict  otn  both  issues,  damages  ^ 
31.  10^. 

Jervis  now  moved  for  a  role  to  show  cause  why  a  tionsuit  should  not  bai 
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rntered,(a)  The  particulars  claim  a  balance  of  27/.  13;.,  after  giving  credit 
for  all  payments  on  account :  they  therefore  admit  payments  to  the  amount 
.f  88/.  14^.;  and  the  plaintiff  could  not  recover  till  he  proved  a  debt  ex- 
:.eedins  that  sum.  The  case  stood  as  if  payment  of  88/.  14s,  had  been 
pleaded  and  proved ;  for,  by  Reg.  Gen.  Trim.  1  Vict.  8  A.  &  £.  280,  where 
the  plaintiff  ^^  shaU  have  given  credit  in  the  particulars  of  his  demand  for 
any  sum  or  sums  of  money  therein  admitted  to  have  been  paid  to  the  plain- 
tiff, it  shall  not  be  necessary  for  the  defendant  to  plead  the  payment  of  such 
sum  or  sums  of  money."  hy  the  next  rule,  this  is  not  to  apply  ^'  where  the 
plaintiff,  afler  stating  the  amount  of  his  demand,  states  that  he  seeks  to  reco- 
ver a  certain  balance,  without  giving  credit  for  any  particular  sum  or  sums." 
But  the  present  case,  if  not  literally  within  the  first  rule,  is  not  within  the 
last :  the  plaintiff  does  not  state  the  general  amount  of  his  demand  and  claim 
a  balance,  but  sets  forth  all  the  particulars,  and  says,  '^  In  I'espect  of  the 
whole  account  I  claim  27/.  13^.  only,  having  received  the  residue  of  the 
1 16/.  75."  The  defendant  might  take  the  benefit  of  that  admission,  thou<;h 
credit  was  not  given  of  any  particular  sum.  [Patteson,  J.  The  first  rule 
means  that  the  plaintiff  shall  not  recover  that  which  his  particulars  specifi- 
•3991  ^^^^y  admit  "  to  have  been  paid."  You  •cannot  tell  here  how  much 
^  is  admitted  to  have  been  paid,  and  how  much  to  be  matter  of  set-off.] 
Without  the  reference  to  a  set-off,  the  plaintiff  would  have  been  in  the  same 
condition  as  if  the  defendants  had  pleaded  payment.  He  ought  not  to  place 
himself  in  a  better  situation  by  adding  something  which  appears  to  raise  an 
ambiguity.  The  plaintiff  has  struck  a  balance  at  the  beginning  of  his  par- 
ticular instead  of  the  end ;  and  the  defendants  may  avail  themselves  of  the 
admission,  without  plea  ling. 

Lord  Denmax,  C.  J.  I  think  this  is  not  a  case  to  which  the  rule  would 
apply ;  but,  at  all  events,  there  is  no  doubt  that  it  comes  within  the  excep- 
tion. 

Paheson,  J.  Applicarions  are  often  made  at  chambers  to  strike  out  a 
plea  of  payment  when  th€  particulars  of  demand  admit  a  specific  sum  to  have 
been  paid  ;  and  such  a  plea  is  not  allowed  in  that  case  unless  the  party  un- 
dertakes to  prove  a  specific  payment  not  covered  by  the  admission.  But 
here  the  statement  in  the  particulars  is  quite  general.  Mr.  Jervis  admits 
that  it  does  not  appear  whether  some  part  of  the  credit  is  not  given  in 
respect  of  set-off.  The  defendant,  therefore,  could  not,  in  this  case,  take 
advantage  of  matter  not  pleaded,  in  reduction  of  the  plaintiff's  demand. 

Williams  and  Wightman,  Js.,  concurred. 

Rule  refused.(&) 

(ft)  ()i  a  new  trial  had,  on  the  ground  that  the  verdict  was  against  the  evidence. 
(6)  See  the  next  two  cases. 


•400]   •AMELIA  LAMB  and  Othera,  Executrix,  &c.,  of  EDWARD 

LAMB  V.  MICKLETHWAIT.(a) 

Debt  for  goods  sold  and  delivered.  The  particulars  claimed  a  balance  of  29/^  for  goods 
sold  and  delivered,  after  allowinsr  credit  for  920/.  **paid  at  various  times." 

At  the  trial,  plaintiflT  proved  a  claim  for  9492^  and  admitted  that  part  of  this  was  for  84/^ 
the  price  of  a  tea-urn,  which  defendant  had  returned  and  plaintiff  had  taken  back. 

ff'ltt.  that  plaintiflT  mi$;ht  show  that  the  84/.  was  also  a  part  of  the  920/.  allowed  as  monejr 
paid,  and  might  therefore  recover  the  balance  between  949/.  and  920/. 

(a)  This  and  the  aext  case  are  placed  out  of  their  proper  order,  that  they  may  imm«- 
diatelv  f '»!low  Jfom'i  v.  Jona, 
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Debt  for  934/.  9^.  6d.  for  goods  sold  and  delivered  by  testator,  12Z.  8i. 
6d.  for  work  and  materials,  21.  2s,  for  money  paid,  and  949/.  lOf.  on  an 
account  stated  between  defendant  and  testator.  The  particulars  of  demand, 
annexed  to  the  declaration,  stated  that  the  action  was  brou^t  to  recover 
29/.  1^.  Id.,  being  the  balance  due  on  an  account  for  jewellery,  plate,  and 
plated  goods,  sold  and  delivered,  and  for  work  done  and  materials  provided, 
by  the  testator  to  and  for  defendant,  between  1st  January  and  30th  March, 
1839,  and  money  paid  by  testator  for  the  use  of  defendant  during  the  same 
period,  (the  full  particulars  whereof  could  not  be  comprised  within  three 
folios,)  <^  after  giving  credit  to  the  defendant  for  920/.  Ss.  lid.  paid  at 
various  times." 

Pleas.     1.  Nunauam  indebitatus.    Issue  thereon. 

2.  Payment  by  defendant  to  testator,  of  sums  of  money  amounting  to  the 
several  sums  mentioned  in  the  declaration,  in  full  satisfaction  and  discharge 
of  the  same,  and  of  the  damages  sustained  by  reason  of  the  detention,  which 
testator  accepted  in  such  satisfaction,  &c.  The  replication  traversed  the 
payment :  on  which  issue  was  joined. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after  last 
term,  the  plaintiffs  proved  their  claim  to  the  amount  of  949/.  lOf.,  and 
admitted  that  a  *silver  tea-urn,  the  price  of  which  was  84/.  18«.,  and  r»^« 
formed  part  of  the  949/.  10^.,  was  returned  to  the  testator  and  taken  ^ 
back  by  him :  but  they  contended  that  this  was  included  in  the  920/.  8s.  11(2., 
for  which  credit  was  given  in  the  particulars  of  demand.  The  defendant's 
counsel  contended  that  the  plaintins  were  precluded  from  putting  their  case 
in  this  way  by  the  lanj^age  of  the  particulars;  and  that,  therefore,  the 
defendant  was  to  be  credited  for  1005/.  6s.  llrf.,  being  the  aggregate  of  the 
84/.  I8s.j  and  920/.  8s.  lid. ;  which  would  exceed  the  949/.  IO5.  by  55/. 
I65.  lid.  The  lord  chief  justice  directed  a  verdict  for  the  plaintiffs  for 
29/.  Is.  Id. J  being  the  difference  between  949/.  10^.  and  9202.  8s.  lid., 
and  gave  leave  to  move  for  a  verdict  for  defendant. 

Bayley  now  moved  accordingly.  The  949/.  10s.  must  be  reduced  by  84/. 
I8s.j  which  leaves  864/.  12^.;  and  that  is  more  than  covered  by  the  920/. 
8s.  lid.  The  price  of  the  tea-urn  returned  cannot  be  included  under  the 
words  "  paid  at  various  times."  The  object  of  requiring  a  bill  of  particu- 
lars is,  that  the  defendant  may  know  how  to  plead,  as  was  said  by  Parke,  B., 
in  Kenyon  v.  Wakes,  2  M.  &  W.  764.(a)  If  the  plaintiffs  had  not  given 
credit  for  the  payments,  and  the  defendant  had  pleaded  a  set-off,  in  the 
terms  of  the  particulars,  for  money  paid,  he  could  not  have  supported  his 
plea  by  proof  of  having  sent  back  the  tea-um.  The  plea  is  now  unnecessary, 
by  R.  Trin.  1  Vict.,  8  A.  &  £.  280 :  the  particulars  are  tantamount  to  a  plea, 
and  must  be  interpreted  in  the  same  way.  In  Eastwick  v.  Harmon,  6  M. 
&  W.'  13,  Alderson,  B.,  said,  "  Where  the  limit  of  •the  plaintiff's  t^am 
claim  is  defined  bv  the  bUl  of  particulars,  and  be  is  going  only  for  a  ^ 
balance,  after  crediting  payments,  whene%^er  made,  the  plea  of  payment  is  to 
be  taken  with  reference  to  that  balance." 

Pattcson,  J.  I  see  no  doubt  in  this  case.  It  would  be  shameful  if  the 
plaintiffs  could  be  thus  defeated.  They  treat  the  84/.  18s.,  the  value  of  the 
tea-um  taken  back,  as  money  paid  ;  and  the  defendant  must  have  so  under- 
stood the  particulars.  The  plaintiffs  prove  a  claim  for  949/.  10^.;  and  that, 
reduced  by  84/.  1&.,  is  8H4/.  12*.  This  does  not  show  that  nothinpr  more 
than  the  864/.  12*.  was  due  for  tyoods  sold  and  delivered  ;  but  only  that,  of 
the  whole  sum  due  for  goods  sold  and  delivered,  84/.  18s.  was  returned  in 

(a)  See  FcrgiMon  v.  Mahon,  9  A.  dc  E.  245,  (36  E.  C.  L.  R.  131.) 
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goods,  which  the  plaintifls  treat  as  money  pud :  and  it  has  already  been 
allowed  in  reducing  the  balance  to  29/.  Is,  Id.    The  parties  must  have  per- 
fectly understood  each  other. 
Lord  Denman,  C.  J.,  Williams,  and  Colebidge,  Js.,  concurred. 

Rule  refused  {a) 
(a)  See  the  next  case. 


^403]      *[The  following  case  was  decided  in  Trinity  term,  1842.] 

ROWLAND  V.  BLAKSLEY  and  Othera. 

The  General  Rale  of  Trin.  1  Victn  that  defendant  need  not  plead  payment  of  any  siimi 
for  the  payment  of  which  credit  is  given  in  plaintiffs'  particulars  of  demand,  doe^  uul 
apply  to  seto£ 

PlaiDtifi*  in  assumpsit  claimed  a  balance,  which  was  made  out  in  his  particular:  of 
demand  by  showing  claims  against  defendant,  and  admitting  counter  claims,  (to  a  less 
amount,)  in  the  nature  of  a  set-off  by  defendant.  Heid,  that  he  was  not  concluded  by 
the  admission  of  the  seUoS, 

Defendant  pleaded  a  setoff,  which  plaintiff  traversed.  At  the  trial,  plaintiff  proved  sums 
due  to  the  amount  of  his  balance  claimed ;  but  the  set-off  admitted  by  the  particulars 
exceeded  that  amount.  Held,  that  he  was,  primft  facie,  entitled  to  a  verdict  foi  such 
amount;  and  that,  if  defendant  used  the  particulars  as  evidence  in  support  of  his  plea 
of  setoff,  plaintiff  became  thereby  entitled  to  have  the  whole  account  submitted  to  the 
jury,  as  evidence  of  the  total  amount  of  claims  on  each  side. 

But,  where  payments  are  admitted  in  plaintiff^s  particulars,  he  can  recover  only  for  the 
amount  by  which  the  claims  proved  by  his  witnesses  exceed  such  payments. 

Indebitatus  assumpsit  for  161/.,  as  well  for  wages  due  for  plaintiff's  ser- 
vices as  master  and  commander  of  a  vessel  of  defendant's,  as  for  fees  and  gra- 
tuities due  to  him  in  that  respect,  and  for  other  work  done  by  plaintiiT,  and 
also  in  respect  of  plaintiff  having  given  up  in  favour  of  defendants,  at  their 
request,  the  plaintiff's  right  to  and  enjoyment  of  divers  parts  of  divers  cabins 
in  the  vessel  which  plaintiff,  as  master,  &c.,  was  entitled  to  use.  There 
were  also  counts  for  money  had  and  received,  and  on  an  account  stated. 

The  plaintiff's  bill  of  particulars  stated  that  the  action  was  brought  to 
recover  161/.  65.  8(/.,  due  on  the  following  items  of  account :  then  followed 
items  corresponding  with  the  declaration,  to  the  amount  of  2432/.  148,  lid.: 
after  which  the  bill  stated,  ^'  The  plaintiff  is  willing  to  give,  and  hereby 
offers  to  give,  credit  to  the  defendants  for  the  following  items,  which  leaves 
the  above  balance  of  161/.  6^.  8(/."    Then  followed  items  amounting  in  all 

♦4041  ^  ^^^'*  ^^*'  ^^^''  *"^  **^"  *®  following:  "By  balance,  161/. 
^  6s,  7d,{a)  Among  the  items  were  certain  payments ;  and  there  were 
also  items  for  freight  due  from  plaintiff,  and  for  money  received  by  plaintiff 
for  defendants,  more  than  covering  the  sum  named  m  the  defendant's  plea 
of  set-off  hereafter  stated. 

Pleas.     1.  Non  assumpsit.    Issue  thereon. 

2.  A  set-off  of  600/.  for  freight  due  by  plaintiff  to  defendants,  for  money 
had  and  received,  for  interest,  and  upon  an  account  stated.  Replication, 
denymg  that  plaintiff  was  indebted  modo  et  formft.     Issue  thereon. 

3.  As  to  20/.,  payment ;  which  plaintiff  admitted,  and,  as  to  that,  entered 
a  nolle  prosecjui. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
faster  term,  1841,  the  plaintiff  proved  a  primd  facie  case  for  a  sum  exceed- 
iag  the  payment  of  20/.,  pleaded  on  the  record,  by  141/.  The  counsel  for 
iie  defendants  contended  that,  as  the  bill  of  particulars  admitted  items  whicb^ 

(•)  No  notiea  was  taken  of  the  slight  inaccuracy  in  the  easting 
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finder  the  plea  of  set-ofT,  would  more  than  countervail  this  sum,  the  plain* 
tiff  had  made  no  case.  It  was  answered  that  the  bill  of  particulars  was  not 
in  evidence.  The  counsel  for  the  defendants  then  put  in  the  bill  of  pattico- 
lars,  and  claimed  the  verdict.  The  lord  chief  justice  was  of  opinion  that  the 
bill  of  particulars  must  be  taken  all  together ;  and  that,  as  it  claimed  a 
balance,  on  the  whole,  amounting  to  the  sum  demanded  by  the  plaintiff,  the 

i>laintiff 's  case  was  not  answered  by  the  mere  production  of  the  bill.  His 
ordship  gave  leave  to  move  for  a  nonsuit ;  and  the  plaintiff  had  a  verdict 
for  141/.  CrowdoTj  in  Trinity  tenn,  1841,  obtained  a  rule  nisi  for  a  nda* 
suit  or  a  new  trial.  r*405 

*P/a&  and  PeococA:  now  showed  cause.  The  particulars  are  not  part  ^ 
of  the  record.  But,  even  taking  them  to  be  so,  they  only  limit  the  plaintiff  as 
to  the  amount  and  nature  of  his  demand.  It  is  true  that  payments  admitted 
by  the  bill  of  particulars  must  now,  by  Reg.  Trin.  1  Vict.,  8  A.  &  £.  280, 
be  considered  as  if  they  were^  admitted  on  the  record,  and  need  not  be 
pleaded  :  before  which  rule  there  was  a  difference  of  opinion  between  the 
Courts  of  Common  Pleas  and  Exchequer  on  this  point ;  Ernest  v.  Bnmm, 
3  New  Ca.  674,  (32  E.  C.  L.  R.  276 ;)  ifcnycm  v.  Wakes,  2  M.  &  W.  764: 
and,  as  a  part  of  ihe  items  for  which  the  plaintiff  gives  credit  consists  of  pay- 
ments, the  plaintiff  does  not  object  to  the  verdict  bein^  reduced  by  the  amount 
of  such  payments.  Any  other  payments,  which  the  plaintiff  could  have 
proved,  he  could  plead,  (as  here  done,)  and  apply  to  the  balance ;  Easttaick 
V.  Harmon  J  6  M.  &  W.  13.  But  the  rule  does  not  extend  to  a  set-off. 
And  therefore  the  items  of  set-off  for  which  the  plaintiff  gives  credit  require 
proof  by  the  defendant ;  and,  if  the  defendant,  in  order  to  supply  the  proof 
so  required,  use  the  admission  in  the  bill  of  particulars  as  his  own  proof,  (as 
in  Rymer  v.  Cook,  note  (a)  to  Crerar  v.  Sodo,  Moo.  &  M.  86,)  he  must 
take  the  whole  document  together.  It  is  as  if  he  had  put  in  a  bill  in  Chan- 
cery filed  by  the  plaintiff:  the  defendant  could  not  then  have  selected  cer- 
tain admissions  in  his  favour  unless  he  either  admitted  or  disproved  the 
statements  against  him.  At  least,  the  plaintiff  was  entitled  to  the  opinion 
of  the  jury  how  much  of  the  bill  of  particulars  they  believed :  the  attempt 
here  was  to  select  a  part,  and  use  it  as  conclusive  against  the  *plain-  r^^^w* 
tiff.  Handle  v.  Blackburn^  6  Taunt  245,  (1  E.  C.L.  R.  92,)  shows  ^  *^ 
that  the  plaintiff's  statement  in  his  own  favour  is,  in  such  a  case,  to  be  taken, 
not  merely  as  showing  that  he  made  the  claim,  but  as  evidence  of  the  truth 
of  the  claim. 

Crowder  and  C.  ^.  Wood,  contri.  The  distinction  between  set-off  and 
payments  cannot  be  supported.  The  plaintiff,  by  giving  credit  for  certain 
items  in  reduction  of  his  demand,  treats  them  as  payments.  In  Lftmb  y. 
Micklethwaitj  antfe,  p.  400,  the  value  of  a  tea-urn,  furnished  by  plaintiff  to 
defendant,  and  taken  back  bv  plaintiff,  was  treated  as  payment.  [Patte- 
soN,  J.  The  Question  there  did  not  turn  upon  Reg.  Trin.  1  Vict.,  8  A.  &  £. 
280.  The  only  question  was,  what  the  [uaintiff  meant  by  his  admission  of 
payment ;  and  he  was  allowed  to  show  that  the  price  of  the  tea-urn  made 
part  of  what  he  called  payment,  and  could  not  be  deducted  from  the  balance.] 
The  principle  contended  for  on  the  other  side  will  enable  the  plaintiff,  in  all 
cases,  to  embarrass  the  defendant's  pleading  and  defence,  when  there  is  a 
satislkction  of  the  claim :  whereas  the  bill  of  particulars  is  for  the  defendant's 
benefit  to  enable  him  to  know  how  to  plead  ;  per  Patteson,  J.,  in  Booth  v 
Howard,  5  Dowl.  P.  C.  438,  441,  and  per  Pabke,  B.,  in  Kenyan  v.  Wakes. 
According:  to  the  latter  case,  it  rather  seems  that,  even  before  Reg.  Trin.  1  Vict, 
the  set-off  need  not  hare  been  pleauded,  but  was  admitted  on  the  record 
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Now,  at  any  rate,  after  the  plaintiff  has  struck  a  balance  on  the  assumption 
that  the  items  go  in  reduction  of  the  claim,  he  cannot  dispute  them.  The 
mAfft-i  defendant  had  merely  to  meet  the  ^balance ;  Eastwkk  v.  Harmons 
-I  The  plaintiff  should  have  proved  a  demand  sufficient,  after  deducting 
what  he  admitted,  to  leave  the  balance  claimed ;  then  the  defendant  could 
not,  as  against  that  balance,  have  proved  any  of  the  counterclaims  which 
were  abready  admitted.  And,  as  against  them,  the  plaintiff  need  not  have 
new  assigned ;  Freanan  v.  CrqftSj  4  M.  &  W.  4 ;  James  v.  Lingfuim^ 
6  New  Ca.  663,  (36  E.  C.  L.  R.  226.)  (a) 

Lord  Denbcan,  C.  J.  The  rule  of  Trin.  1  Vict,  was  not  brought  to  my 
attention  at  the  trial.  But,  when  Mr.  Crawderj  after  the  plaintiff  had  made 
out  a  prim&  fttcie  case,  put  the  bill  of  particulars  in  for  the  defendants,  I 
thought  that  document  must  be  all  taken  together.  Not  a  word  was  said  as 
to  asking  the  jury  how  much  of  either  side  of  the  account  they  believed. 
The  rule  of  Trin.  1  Vict.,  applies  only  to  payments :  when  these  are  admit- 
ted, it  is  as  if  so  much  were  out  of  the  record.  The  verdict,  therefore, 
should  be  reduced  by  the  amount  of  the  payments  admitted  in  the  particu* 
lars.  How  far,  under  the  rule,  it  might  be  practicable  to  show  that  certain 
counterclaims  were  equivalent,  under  the  circumstances  of  the  particular 
case,  to  payment,  I  need  not  now  determine.  But,  in  this  case,  the  defend- 
ants  claim  the  benefit  of  the  rule  absolutely,  as  enabling  them,  without  further 
pitoof,  to  insist  on  the  deduction  of  the  amount  of  the  set-off  admitted  in  the 
bill  of  particulars.  This  they  are  not  entitled  to ;  and  thev  can  only  have 
the  verdict  reduced  by  the  amount  of  the  payments  admitted. 
*4081  *Patteson,  J.  It  is  very  important  to  distinguish  between  pay- 
^^J  ment  and  set-off.  The  rule  of  Trin.  1  Vict.,  applies  to  payments 
only,  and  does  not  mention  set-off:  if  we  were  to  extend  it  to  set-off,  we 
should  introduce  much  confiision  and  irregularity.  If  it  be  right  that,  when? 
ever  the  plaintiff's  particulars  admit  a  ground  of  cross  action,  that  admission 
shall  be  conclusive  asainst  him  without  a  plea  of  set-off  by  the  defendant, 
let  there  be  a  rule  to  that  effect :  at  present  no  such  rule  exists :  it  is  impos- 
sible to  include  such  a  case  in  the  rule  of  Trin.  1  Vict.  The  verdict,  there- 
fore, must  be  reduced  by  those  items  only  which  contain  admissions  in 
respect  of  payments,  besides  the  20/.  of  which  the  payment  was  pleaded 
and  proved. 

Williams,  J.  It  appears  to  mfi  that  my  lord  took  quite  the  proper  course 
at  the  trial.  For,  where  a  defendant  puts  in  a  document  as  containing  an 
admission  by  the  pluntiff  on  one  side,  it  is  undoubtedly  competent  to  the 
judge  to  submit  the  whole  document  to  the  jury  as  evidence  of  what  is 
claimable  by  the  plaintiff,  as  well  as  of  his  admissions. 

Coleridge,  J.,  concurred. 
Verdict  to  be  reduced  by  the  amount  of  payments  admitted  in  th« 
particulars. 

(a)  8ee  Jliton  v.  MHU,  9  A.  A  E.  S48,  (36  E.  0.  L.  It  13S.) 


•409]  ♦KENWOOD  v.  OLIVER. 

The  defendant,  who  disputed  the  amonnt  of  the  plaintiff's  bil1»  seat  a  person  to  tender  a 
less  amount,  who  said  to  the  plaintiff,  when  he  made  the  tender,  *«I  am  come  with  tba 
amount  of  your  bill."  The  plaintiff  thereupon  refused  the  money,  saying,  **  I  shall 
not  take  that :  it  is  not  my  bill."    Nothing  more  passed, 

Hitd,  that  the  tender  was  sufficient,  and  entitled  defendant  to  a  yerdict  on  a  plea  of 
tender. 
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Indebitatus  assumpsit  for  goods  sold,  and  on  money  counts,  &c.  Plea, 
as  to  part  of  the  moneys,  a  tender  and  issue  thereon.  On  the  trial,  at  the 
last  assizes  for  Cornwall,  before  Wightman,  J.,  it  appeared  that  the  plaintiff 
had  delivered  a  bill  to  the  defendant,  who  disputed  the  amount.  A  witness 
was  called,  who  proved  that  he  was  instructed  by  defendant  to  tender  a 
certain  sum ;  that  he  accordingly  went  to  the  plaintiff  and  produced  the 
money,  saying,  ^^  I  am  come  with  the  amount  of  your  bill."  The  plaintiff 
refused  to  accept  the  money,  saying,  ^'  I  shall  not  take  that.  It  is  not  my 
bill."  The  witness  then  went  away  with  the  money.  It  wbs  objected  on 
the  part  of  the  plaintiff  that  this  was  a  conditional,  and  not  an  unqualified, 
tender ;  and  the  two  cases  after  mentioned  were  cited.  The  defendant's 
counsel  contended  that  it  was,  at  all  events,  evidence  to  go  to  the  juiy  of  an 
unqualified  tender :  but  the  plaintiff's  counsel  denied  that  it  was  matter  for 
the  jury ;  and  the  learned  judge  eventually  decided  in  favour  of  the  tender, 
and  directed  a  verdict  for  the  defendant,  resennng  the  point. 

Moody  now  moved  for  a  rule  to  show  cause  why  a  verdict  should  not  be 
entered  for  the  plaintiff  on  the  above  issue.  If  the  plaintiff  had  taken  the 
money  after  the  defendant  had  offered  it  as  the  amount  of  the  bill,  it  would 
have  been  equivalent  to  an  admission  by  the  plaintiff  that  it  was  the  amount 
really  due,  and  would  *have  been  evidence  against  him  if  he  had  r^^iQ 
brought  an  action  for  the  residue.  A  tender  made  in  such  terms  as  ^ 
to  give  the  acceptance  the  effect  of  an  admission  is  a  bad  tender.  [Pat- 
T£8on,  J.  If  the  defendant  had  paid  the  money  without  saying  any  thing, 
and  the  plaintiff  bad  taken  it,  this  too  might  have  been  submitted  to  a  jury 
as  evidence  that  no  more  was  due.]  There  are  two  authorities  in  point. 
In  Sution  v.  Hawkins,  8  C.  &  P.  259,  (34  E.  C.  L.  R.  380,)  a  tender  of 
money,  as  '^  all  that  was  due,"  was  held  bad  by  Alderson,  B.  In  The 
Marquis  of  Hastings  v.  Thorleyj  8  C.  &  P.  573,  (34  £.  C.  L.  R.  530,)  the 
tender  of  a  sum  '^  in  payment  of  the  half-year's  rent  due  at  Ladyday  last" 
was  held  by  Lord  Abinger,  C.  B.,  bad,  because,  by  taking  it,  the  plaintiff 
would  have  admitted  that  the  sum  tendered  was  the  amount  of  rent  due. 

Lord  Denman,  C.  J.  Everybody  who  makes  a  tender  does  in  effect 
try  to  get  rid  of  the  plaintiff's  demand,  by  paying  only  a  part  of  it  for  the 
whole.  The  tender  here  was,  at  any  rate,  sufficient  to  go  to  a  jury ;  and 
you  are  not  in  a  condition  to  complain  that  it  was  not  left  to  them.  I  think, 
however,  that  the  tender  was  good  in  point  of  law,  and  did  not  involve  any 
ambiguity  on  which  it  was  necessary  to  take  their  opinion. 

Patteson,  J.  I  have  no  difficulty  on  the  point.  The  defendant  who 
makes  a  tender  always  means  that  the  amount  tendered,  though  less  than  the 
plaintiff's  bill,  is  all  that  be  is  entitled  to  demand  in  respect  of  it.  How 
then  would  the  plaintiff  preclude  himself  from  re90vering  more  by  accepting 
an  offer  of  part,  accompanied  by  ^expressions  which  are  implied  in  ^^.^ « 
every  tender  ?  Expressio  eorum  qiue  taciH  insunt  nihil  optraiur.  If  L 
the  defendant,  when  he  paid  the  money,  had  called  it  part  of  the  amount  of 
the  plaintiff's  bill,  he  would  have  thereby  admitted  that  more  was  due,  and 
the  effect  of  the  tender  would  have  been  defeated. 

Williams,  J.,  concurred. 

Wightman,  J.     The  only  hesitation  I  felt  at  the  trial  was  occasioned  bj 
jthe  authorities  referred  to.     The  tender  does  not  appear  to  me  to  be  accxHn* 
panied  by  any  such  qualifying  expressions  as  would  preclude  the  plaintiff 
fixnn  recovering  a  fiirther  sum,  if  really  due  upon  his  bill. 
'    S.  Rule  refused. 
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The  QUEEN  v.  The  Inhabitants  of  DODDINGTON. 

Onder  stat  3  A  4  Vict  c.  86,  s.  1,  an  owner  of  lands  within  the  parish  is  competent  to 
give  evidence  on  a  prosecution  against  the  parish,  for  non-repa«r  of  a  highway,  though 
he  he  not  a  rated  inhahiiant,  the  lancfs  being  occupied  by  tenants  who  are  rated  (cr 
them. 

IimicTMENT  for  non-repair  of  a  highway  in  the  parish  of  Doddington. 
Plea,  Not  guilty.  On  the  trial  before  Tindal,  C.  J.,  at  the  last  Spring 
assizes  at  Cambridge,  it  became  a  question  whether  or  not  the  road  in 
question  was  a  public  highway.  The  defendants,  to  prove  the  negative, 
called  witnesses  who  were  owners  in  fee  of  lands  within  the  parish,  but 
not  occupiers  nor  rated  inhabitants,  the  lands  being  held  by  tenants, 
who  both  occupied  and  were  rated.  The  witnesses  were  objected  to  as 
incompetent  on  the  ground  of  interest,  because  the  liability  to  repair  the 
*4121  ^'S^^'^yy  ^  foimd  to  be  public,  *would  be  a  perpetual  charge  upon 
^  the  lands,  and  so  aflect  the  value  of  the  fee :  and  it  was  contended 
that  stat.  3  &  4  Vict.  c.  26,  s.  1,  gave  competency  only  to  rated  inhabitants. 
The  lord  chief  justice  admitted  the  evidence.     Verdict  for  defendants. 

KeUy  now  moved  for  a  new  trial.  The  evidence  was  improperly  received. 
But  for  stat.  3  &  4  Vict.  c.  26,  it  was  clearly  inadmissible ;  Modes  v.  ^^ns- 
worth,  Holt,  N.  P.  C.  619,  (3  E.  C.  L.  R.  202 ;)  1  B.  &  Aid.  78:  and  the 
statute,  sect.  1,  enacts  only  ^^  That  from  and  after  the  passing  of  this  act  no 
person  called  as  a  witness  on  any  trial  in  any  court  whatever  may  and  shall  be 
disabled  or  prevented  from  givingevidence  by  reason  only  of  such  person  being, 
as  the  inhabitant  of  any  parish  or  township,  rated  or  assessed  or  liable  to  be  rated 
or  assessed  to  the  relief  of  the  poor,  or  for  and  towards  the  maintenance  of 
church,  chapel,  or  highways,  or  for  any  other  purpose  whatever."  Rhodes 
V.  Mnsworth,  therefore,  is  still  applicable.  It  was  not  cited  at  the  trial ;  and 
TiNDAL,  C.  J.,  did  not  recollect  any  case  where  a  person  had  been  held 
incompetent  merely  as  being  the  owner  of  lands.  KeUy  also  moved  on  the 
ground  of  misdirection.(a) 

Lord  Denman,  C.  J.  On  the  first  pomt  there  can  be  no  question.  It 
would  be  unfortunate  if  the  act  of  parliament  had  not  got  rid  of  the  weaker 
case  of  disqualification  when  it  got  rid  of  the  stronger.  The  clause  relating 
to  ^'  inhabitants"  ought  to  receive  the  largest  construction,  and  must  be 
extended  to  the  owners. 

•4  m  *Patteson,  J.  The  ground  of  decision  in  Rhodes  y.Mnsworthy 
•■  was  that  a  person  liable  to  parish  burdens  in  respect  of  the  road  could 
not  be  a  witness,  and  therefore  that,  as  the  tenant  who  was  immediately  liable 
could  not  be  a  witness,  the  landholder,  who  was  remotely  liable,  could 
not.  Now,  the  statute  has  enacted  that  those  immediately  liable  shall  be 
competent ;  and  it  would  be  absurd  and  ridiculous  if  those  remotely  so  were 
to  be  excluded. 

Williams  and  Wightman,  Js.,  concurred. 

The  court  took  time  to  confer  with  Tindal,  C.  J.,  on  the  question  as  to 
his  direction ;  and,  on  a  subsequent  day,  (April  27th,)  the  rule  was 

Refused, 
(a)  It  is  not  thoaght  necessary  to  report  the  ease  as  to  this  point 


•414]  •FENWICK  v.  LAYCOCK. 

In  an  action  for  goods  sold  and  delivered,  the  defendant  cannot  insist  that  the  contract  of 
sale  was  illegal  and  void,  (as  a  sale  of  fireworks,  contrary  to  stat  9  d&  10  W.  8,  c  7J 
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without  having  pleaded  the  defence  specially,  under  Reg.  Oen.  HiL  4  W.  4,  Plea^Hrngt 
inparticuiar  jlctian$,  I.  3 ;  although  such  illegality  appear  completely  by  the  plaiotifi^s 
own  evidence 

Debt  for  goods  sold  and  detivered.  Plea,  nunquam  indebitatus.  On  the 
trial,  before  Lord  Denman,  C.  J.,  at  the  last  Spring  assizes  for  Surrey,  it 
appeared,  by  the  plaintiff's  case,  that  the  goods,  which  defendant  had 
ordered  of  plaintiff,  were  fireworks.  The  defendant's  counsel  then  insisted 
that,  as  the  sale  of  fireworks  was  illegal,  the  plaintiff  could  not  recover,  llie 
lord  chief  justice  held  that  the  illegality  could  not  be  taken  advantage  of 
in  this  mode,  but  should  have  been  pleaded.     Verdict  for  plaintiff. 

Creasy  now  moved  for  a  new  trial.(a)  The  ruling  was  incorrect.  Stat 
9  &  10  W.  3,  c.  7,  s.  1,  enacts  that  "  it  shall  not  be  lawful  for  any  person" 
^^  to  make  or  cause  to  be  made,  or  to  sell  or  utter,  or  offer  or  expose  to  sale, 
any  squibs,  rockets,  serpents,  or  other  fireworks,"  or  to  permit  or  suffer  them 
to  be  thrown  from  his  house  into  any  public  street,  &c.,  or  to  throw  them,  &c. ; 
^^  and  that  every  such  offence  shall  be,  and  is  hereby  adjudged  to  be  a  common 
nuisance."  Sect.  2,  imposes  a  penalty  for  the  offence  of  selUng.  The  contract 
here  declared  upon  was  therefore  ille^,  and  void :  and,  as  that  appeared  on  the 
plaintiff's  own  showing,  it  was  not  necessary  that  the  defendant  should  have 
pleaded  it.  The  plea  of  nunquam  indebitatus  "^obliges  the  plaintiff  rmA\f. 
to  establish  a  contract  valid  m  law.  But  a  good  consideration  is  ^ 
essential  to  every  contract;  and  here  the  plaintiff's  evidence  showed  a  bad 
one,  namely  the  doing  something  forbidden  by  statute.  It  is  as  if  the  action 
had  been  for  work  and  labour,  and  the  work  proved  had  been  the  doing  of 
some  highly  immoral  act.  The  rule,  Hil.  4,  W.  4,  Pkadings  in  particular 
AdionSy  II,  3,  I.  3,  5  B.  &  Ad.  viii.,  that  matters  ^'  which  3)ow  the  trans> 
action  to  be  either  void  or  voidable  in  point  of  law,"  (as  "  illegality  of  con- 
sideration, &c.,)  '^  shall  be  specially  pleaded,"  is  a  rule  limiting  the  defend- 
ant's course  of  proof,  not  exempting  the  plaintiff  from  proof  of  any  thing 
which  would  formerly  have  been  requisite  to  support  his  case.  The  princi- 
ple seems  established  by  the  decision  that  under  a  plea  of  non  assumpsit 
the  defendant  may  avail  himself  of  the  objection  that  the  plaintiff  has  not 
proved  a  note  in  writing  of  the  agreement,  where  such  note  is  required  by 
sect.  4  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3 ;  Buttemere  v.  Hayes^  5  M. 
&  W.  456.(6)  The  plaintiff,  therefore,  has,  ip  effect,  failed  to  prove  any  con- 
tract. This  is  not  a  case  where  (in  the  lanmiage  of  the  rule,  Hil.  4,  W.  4, 
Pleadings  in  particular  Actions j  I.  1,  5  B.  &  Ad.  vii.)  a  promise  ''  may  be 
implied  by  law"  from  the  matters  of  fact.  Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (April  23d,)  delivered  judgment  as  fol- 
lows.    We  are  of  opinion  that  the  defendant  could  not  take  advantage  of 
the  illegality  *of  the  contract  without  having  pleaded  it ;  and  that  it    r^xifi 
made  no  difference  whether  the  ille^lity  appeared  by  the  plaintiff's   '• 
own  proo&  or  otherwise.     There  wdl  be  no  rule. 

Rule  refused. 

(a)  Before  Ijord  Denman,  C.  J.,  Patteson,  Williams,  and  Wightman,  Js. 
(6)  And  see  Eaalwood  y.Ktnjftm,  11  A.  dc  E.  438,  (30  E.  C.  L.  R.  137.) 


DOE  on  the  several  demises  of  THOMAS  TRESIDDER  and   Others 

V.  WILLIAM  TRESIDDER. 

If  a  copyholder  leases  for  years,  without  licence  of  the  lord,  or  custom  anthorizing:  sncli 
lease,  the  lessee  has  nerertheless  a  title  against  every  one  but  the  lord,  and  may  brine 
cjectmenL 
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Ctectmcnt  for  lands  in  the  parish  of  Wendion,  Cornwall.  On  the  trial, 
before  Wightmax,  J.,  at  the  last  Spring  assizes  at  Bodmin,  it  appeared  that 
the  premises  were  a  copyhold  of  the  manor  of  Helston  in  Kinier,  and  had 
been  surrendered  in  1801  by  William  Tresidder  to  John  Borlase  by  way  of 
mortgage.  The  lessor  of  the  plaintiff  claimed  under  leases  granted  by  Bor- 
lase, for  terms  of  years,  to  hold  from  six  years  to  six  years,  dependent  on 
certain  lives,  according  to  an  alleged  custom  of  the  manor ;  but  die  custom, 
as  stated,  was  not  proved.  The  defendant  claimed  as  heir  at  law  of  Wil- 
liam Tresidder.  It  was  objected  that  leases  of  copyholds  for  periods  longer 
than  a  year  were  void,  unless  sanctioned  by  a  custom  of  the  manor  or  license 
from  the  lord,  neither  of  which  was  proved.  Verdict  for  plaintiff  on  two 
demises,  (to  which  the  objection  apphed,)  with  leave  to  defendant  to  move 
that  a  verdict  might  be  entered  for  him. 

Montague  SmUh  now  moved  accordinglv.(a)  There  is  no  privity  between 
*4171  ^^  defendant  and  the  lessors  of  *the  plaintiff;  and  their  tide,  undei 
^  the  leases,  is  not  one  upon  which  ejectment  can  be  maintained.  In 
general,  a  lease  by  a  copyholder  for  a  term  exceeding  a  year  can  confer 
no  tide,  being  a  forfeiture  in  itseb'.  Such  appears  to  be  the  best  opinion, 
though  the  decisions  and  dicta  vary.  In  East  v.  Hardingj  Cro.  Eliz.  498, 
it  was  held  that  a  copyholder's  lease  for  years,  not  warranted  by  custom,  is 
a  forfeiture  in  itself,  and  without  presentment,  though  it  is  made  to  commence 
at  a  future  day,  and  the  lessee  has  not  entered.  And  on  forfeiture  the  lord 
may  grant  widiout  a  seizure;  for  the  forfeiture  is  a  determination  of  the  will, 
and  the  lord  is  in  as  of  his  reversion  ;  Pager.  Smithy  3  Salk.  100 ;  Milfaxv. 
Bakery  1  Lev.  26 ;  Bull.  N.  P.  107.  Where  license  has  been  given 
to  lease  copyhold  lands  for  more  than  a  year,  no  ejectment  lies  upon  the  lease 
if  it  be  not  conformable  to  the  license ;  Jackson  v.  JV*ea/,  Cro.  Eliz.  395. 
If  lessee  for  years  of  a  copyholder  brings  ejectment,  he  must  show  by  his 
declaration  that  the  lease  is  warranted  by  license  or  custom ;  Wells  v.  Part" 
ridge,  Cro.  Eliz.  f469 ;)  Erish  v.  BiveSj  Cro.  Eliz.  717.  In  Petty  v.  Evans, 
2  Brownl.  &  Grolas.  40,  the  same  rule  is  laid  down,  but  is  applied  to  a  repli- 
cation: and  it  is  said  that  a  copyholder  without  license  is  a  disseisor  if  he 
enter,  and  cannot  maintain  an  ejectione  firmae.  It  is  indeed  stated,  in  Doionr 
inghanCs  case,  Owen,  17,  that  the  lessee  under  a  lease  for  years  a^inst  the 
custom  of  the  manor  may  have  ejectione  firmse,  the  lease  being  good  between 
him  and  his  lessor ;  and  in  Gooaunn  v.  Longkurst,  Cro.  Eliz.  5o6,  the  Court 
*4181  ^^  £xcheauer  held  that  a  lease  for  years  by  a  copyholder  is  good  at 
-I  ^common  law  against  all  but  the  loitl,  and  the  lessee  may  bring  ejec- 
tione firmae.  But  the  earner  authorities  would  seem  to  be  the  correct  ones :  and 
in  a  modem  treatise  the  law  is  laid  down  accordingly.  ^^  When  the  lessor 
of  the  plaintiff  is  the  lessee  for  years  of  a  copyholder,  he  must,  after  proving 
bis  lessor's  title,  show  either  a  special  custom  in  the  manor,  allowing  the 
copyholder  to  make  leases  for  years,  or  that  the  license  of  the  lord  was  ob- 
tained before  the  lease  was  granted :  Adorns  on  Ejectment ,  p.  309,  3d  ed. 
If  the  lease  is  a  forfeiture  in  itself,  the  lord  might  recover  as  lessor  of  the 
plaintiff  in  an  ejectment ;  and  two  distinct  parties  cannot  be  entitled  so  to 
recover.    The  copyholder,  after  making  such  lease,  holds  merely  at  will. 

Cur.  adv.  mdt. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  this  term,  (May  6th,)  deliver- 
ed the  judgment  of  the  court. 

Several  authorities  were  cited  on  the  motion  in  this  case,  and  one  of  them, 
\^s  case,  is  in  point.    It  is  said  there :  *^  It  was  resolved,  that 


(a)  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Wifi^tman,  Is 
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if  a  copyholder  made  a  lease  for  years  which  b  not  accordbg  to  the  custom 
of  the  manor,  yet  this  lease  is  good ;  so  that  the  lessee  may  maintain  an  ejec- 
tione  firmae ;  for  between  the  lessor  and  the  lessee,  and  all  others,  except  the 
lord  of  the  manor,  the  lease  is  good,  and  so  hath  it  been  several  times  ad- 
judged in  this  court."  There  is  some  conflict  among  the  authorities ;  but 
we  think  that  the  doctrine  laid  down  in  this  case  is  right.  Therefore  no 
rule  will  be  granted.  Rule  refused. 


♦FORSTER  V.  COOKSON,  Esquire.  [♦419 

Case  against  the  sheriff,  under  stat  8  Ann.  c  14,  s.  1,  for  taking,  **  by  rirtne  of  a  ^.  fa. 
against  8.,"  goods  which  were  on  premises  demised  by  the  plaintiff  to  L,  and  for  which 
premises  a  quarter's  rent  was  dae,  and  removing  the  goods  after  notice,  without  pay* 
ing  the  rent.    Plea,  that  the  defendant  did  not  take  mckio  et  formA. 

The  goods  taken  were  not  the  property  of  8. ;  and  the  sheriff  accounted  for  them  to  the 
real  owner. 

Edd^  that,  on  this  issue,  plaintiff  was  nevertheless  entitled  to  the  yerdict 

Case.  The  declaration  stated  that  34/.  was  due  to  plaintiff*  for  one  quar- 
ter's rent  of  a  messuage,  by  virtue  of  a  demise  by  plaintiff*  to  one  James 
Wright ;  and  that,  dunng  the  contmuance  of  the  demise,  defendant,  being 
sheritf  of  Northumberland,  by  virtue  of  a  fieri  facias  against  one  Sarah 
Wright  at  the  suit  of  one  Colbeck,  took  certain  goods  and  chattels  then  in 
and  on  the  said  messuage,  beyond  the  amount  of  the  arrears  of  rent  due  to 
plaintiff*;  that,  after  the  taking  and  before  the  removal,  plaintiff*  gave  de- 
fendant notice  of  the  rent  being  due,  and  requested  defendant  that  he,  plain- 
tiff*, might  be  paid  before  removal,  yet  defendant  removed  without  paying. 

Fifth  plea.  That  defendant  did  not,  during  the  continuance  of  the  demise, 
take  the  goods  in  or  upon  the  messuage  in  manner  and  form,  &c.  Issue 
thereon. 

There  were  other  issues  m  fact. 

On  the  trial,  before  Rolfe,  B.,  at  the  last  Northumberland  assizes,  it  ap- 
peared that  the  goods  were  seized  on  the  premises,  but  were  not  the  pro- 
perty of  Sarah  Wright,  but  of  the  administrator  of  James  Wright,  the  tenant 
mentioned  in  the  declaration,  who  was  dead  ;  and  that  the  proceeds  of  the 
seizure  had  been  accounted  for  to  the  administrator.  The  defendant's 
counsel  contended  that  the  plaintiff*  must  fail  on  the  issue  on  the  fifth  plea, 
because  the  goods  had  not  been  taken  under  the  fieri  fticias  as  alleged  in  the 
declaration.  Verdict  for  the  plaintiff*  on  all  the  issues,  with  leave  to  move 
to  enter  *a  verdict  for  defendant  on  the  issue  upon  the  fifth  plea.         r*4on 

KnowUs  now  moved  accordingly.  The  plea  denies  that  the  goods  ■- 
were  taken  modo  et  formS ;  that  is,  '^  by  virtue  of  a  fieri  facias  against  one 
Sarah  Wright."  Here  the  seizure  was  not  in  pursuance  of  the  fieri  facias. 
[Lord  Denman,  C.  J.  Can  the  sheriff  say  so  after  seizing  the  goods  under 
colour  of  the  writ?]  The  facts  warrant  a  return  of  nulla  bona.  And  the 
case  is  not  within  stat.  8  Ann.  c.  14,  s.  1,  which  applies  only  to  goods  and 
chattels  taken  ^^  by  virtue  of  such  execution."  The  sheriff  could  not  defend 
himself  against  the  real  owner  by  showing  a  payment  to  the  landlord ;  Let 
V.  LopeSy  15  East,  230.  There  i/)rd  Ellenborough  asked,  ^^how  can  the 
landlord  claim  his  rent  out  of  the  hands  of  a  wrongdoer?"  P.  232.  So,  if 
the  landlord  himself  had  seized  the  tenant's  goods  under  a  process  which 
turned  out  not  to  be  valid  as  against  a  third  party,  he  could  not  have  re* 
tamed  a  year's  rent ;  Taylor  v.  Lanymij  6  Bing.  636.  [Patteson,  J.  The 
landlord  here  might  have  distrained  the  goods,  to  whomsoever  they  be- 
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longed ;  and  the  sheriflf,  by  seizing,  has  done  him  all  the  hann  again^  which 
the  statute  meant  to  protect  landlords.] 

Lord  DfiNMAN,  C.  J.  We  think  the  allegation  which  was  traversed  was 
proved. 

Patteson,  YfiLUKMBy  and  Wightbcan,  Js.,  concurred. 

Rule  refused. 

•421]  •PACKER  V.  GIBBINS. 

Where  furnished  apartments  in  a  house  have  been  let  by  verbal  contract  at  a  sum  pay- 
able quarterly,  and  the  premises  are  destroyed  by  fire  in  the  middle  of  a  quarter,  as- 
sumpsit lies  for  the  use  and  occupation  during  the  current  quarter,  until  the  fire,  at  a 
rate  prnportioned  to  the  time  of  actual  occupation,  if  it  appears  that  both  parties  have 
agreed  that  the  occupiers'  liability  does  not  continue  after  the  occurrence  of  the  fire; 
for  such  agreement  negatives  the  supposition  of  demise  for  a  certain  time,  and  shows 
a  contract  in  respect  of  the  occupation  de  die  in  diem. 

Assumpsit  for  use  and  occupation  of  rooms  and  apartments  of  ^he  plaintiff, 
and  on  an  account  stated.     Plea,  Non  assumpsit. 

On  the  trial,  before  the  under-sherifl*  of  Middlesex,  on  the  16th  of  last 
March,  it  appeared  that  the  defendant  occupied  apartments  in  the  plaintiff's 
house  under  a  verbal  agreement  at  16/.  per  annum,  payable  quarterly.  On 
30th  August,  1840,  during  the  currency  of  one  of  the  quarters,  a  fire  occur- 
red, which  consumed  the  premises.  For  the  defendant  it  waF  contended 
that  he  was  not  liable,  inasmuch  as  he  had  not  occupied  to  the  expiration 
of  the  quarter,  and  the  rent  was  due  only  at  such  expiration.  The  under- 
sheriff  decided  against  the  objection ;  and  a  verdict  was  taken  for  the  plaintiff 
for  21.  I3s.j  being  a  rateable  proportion  of  the  rent  up  to  the  time  of  the  fire, 
which  was  all  that  plaintiff  claimed. 

Lush  now  moved  for  a  new  trial  on  the  ground  of  misdirection.(a)   First, 


demised  is  enjoyed  by  the  tenant  during  the  term  included  in  the  contract ; 
for  the  tenant  can  make  no  return  for  a  thing  he  has  not :  if,  therefore,  the 
•4221  ^^"^^^  ^^  deprived  of  the  thing  •letten,  the  obligation  to  pay  the  rent 
^  ceases,  because  such  obligation  has  its  force  only  from  the  consider- 
ation, which  was  the  enjoyment  of  the  thing  demised."  Where  it  is  not 
entirely  destroyed,  and  where  the  relation  stiU  exists,  yet,  if  the  tenant  can 
have  no  enjoyment  at  all,  the  rent  is  suspended.  At  (M)  2,  p.  63,  in  the 
same  volume,  it  is  said,  ^'  if  the  use  of  the  thing  be  entirely  lost  or  taken 
away  from  the  tenant,  the  rent  ought  to  be  abated  or  apportioned,  because 
the  title  to  the  rent  is  founded  upon  this  presumption,  that  the  tenant  enjoys 
the  thing  during  the  contract ;  and  therefore  if  part  of  the  land  be  sur- 
rounded or  covered  with  the  sea,  this  being  the  act  of  Grod,  the  tenant  shall 
not  suffer  by  it,  because  the  tenant  without  his  default  wants  the  enjoyment 
of  part  of  the  thing  which  was  the  consideration  of  his  paying  the  rent ;  nor 
has  the  lessor  reason  to  complain,  because  if  the  land  had  been  in  his  own 
hands,  he  must  have  lost  the  benefit  of  so  much  as  the  sea  had  covered." 
And  1  Rol.  Abr.  236,  Apportionment^  (C,)  pi.  2,  is  referred  to,  in  which 
book.  ib.  pi.  1,  the  law  is  stated  to  be  the  other  way  where  the  inundation  is 
by  fresh  water,  because  there  the  tenant  retains  his  ri^ht  over  the  soil,  though 
he  enjoys  it  in  a  different  manner.  The  case  is  distinguishable  from  that  of 
an  action  upon  a  covenant,  or  other  express  agreement,  to  pay  the  rent 

(a)  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 
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Aaring  the  term  ;  for  there  the  tenant  would  be  held  to  his  contract.  So  it 
'would  be  if  any  thing  remained ,  in  however  deteriorated  a  state,  for  the 
tenant  to  enjoy,  as  in  Baker  y.  ShUpzaffeU^  4  Taunt  45.  ben  y.  Gorton^ 
5  New  Ca.  501,  (35  £.  C.  L.  R.  199,)  seem  distinguishable  on  the  same 
ground.  If  not,  that  case  can  scarcely  be  ^considered  law ;  for,  if  r^^oo 
It  be  not  so  distinguishable,  then,  to  make  Baker  y.  HoUpzaffelly  on  *- 
the  authority  of  which  it  was  decided,  analogous,  the  land  in  Baker  y.  HoU- 
pTMffel  must  be  supposed  to  haye  become  utterly  useless.  Secondly,  there 
can  be  no  apportionment.  In  Clunks  case,  10  Rep.  127  a,  it  was  decided  that, 
if  land  be  let  for  a  term  of  years  if  the  lessor  shall  so  long  liye,  at  rent  p^«  ' 
able  quarterly,  and  the  lessor  die  in  the  middle  of  a  quarter,  no  rent  is  due  for 
any  of  that  quarter,  for  there  shall  be  no  apportionment  in  respect  to  time. 
The  statutes  (a)  as  to  apportionment  do  not  apply  to  such  a  claim  as  this. 
The  rent  here  is  not  a  rent  accruing  de  die  in  diem.  [Patteson,  J.  The 
compensation  due  for  use  and  occupation  accrues  de  die  in  diem  ;  if  you 
treat  this  as  a  question  of  rent,  properly  so  called,  will  you  not  be  liable  for 
the  whole  instead  of  a  part  ?]  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  afterwards,  in  this  term,  (23d  April,)  said  that  the 
court  considered  the  under-sheriflf  to  have  been  right,  inasmuch  as,  both 
parties  agreeing  that  the  defendant's  liability  ceased  after  the  fire,  there  was 
no  demise  for  a  term  certain,  and  therefore  the  action  depended  on  actual 
occupation,  and  the  liability  accrued  de  die  in  diem. 

Rule  refused.  (6) 

(a)  Stat  11  G.  2,  c  19,  s.  16 ;  Stat  4  dt  6  W.  4,  c.  32,  s.  S.  See  note  [z]  to  DffftpQ  ▼. 
Mayo,  1  Wms.  Saund.  288  c ;   (Hdenkau*  v.  HoU,  12  A.  dt  £.  690,  (40  £.  C.  L  R.  120.) 

(6)  See  Hall  v.  BurgeiB,  6  B.  dt  C.  332,  (11  £.  C.  L.  R.  246;)  Grimman  y.  Leggt,  8  B.& 
C.  324,  (16  E.  a  L.  R.  229 ;)  Slack  v.  Sharpe,  8  A.  &  E.  866. 


•SPICER  V.  COOPER.  ['424 

Declaration  stated  that  defendant  had  »old  plaintiff  eighteen  pockets  of  Kent  hops  at  the 
price  of  6/.  per  cwt.,  but  failed  to  deliver  according  to  promise.  Issue  being  joined  on 
Non  assumpsit,  it  appeared  that  the  contract  was  in  writing,  as  follows :  Sold  18  pocktU 
Kent  hopt,  at  lOOi. :  and  that  a  pocket  contained  more  than  a  cwt 

Held,  that  evidence  might  be  given  to  show  that,  by  usage  of  the  hop  trade,  a  contract  so 
worded  was  understood  to  mean  62.  per  cwt 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit  on,  &c.,  the 
plamtiflf,  at  the  request  of  the  defendant,  bargained  with  the  defendant  to 
buy  of  him,  and  defendant  sold  to  plaintiff,  divers  goods,  to  wit,  eighteen 
pockets  of  Kent  hops,  at  the  price  of  5/.  for  each  cwt.,  to  be  delivered  by 
defendant  to  plaintiff  in  a  reasonable  time,  and  paid  for  by  plaintiff  to 
defendant  at  the  expiration  of  three  months'  credit.  Averment  of  mutual 
promises,  that  a  reasonable  time  had  elapsed,  and  that  plaintiff  was  always 
ready  to  receive  the  hops,  and  pay,  &c. ;  and  of  request  by  plaintiff  to 
defendant  to  deliver.  Breach,  non-deliveiy  of  the  hops  by  defendant,  and 
that  defendant  wrongfully  discharged  plaintiff  from  performing  his,  plaintiff's, 
promise. 

Pleas.     1.  Non  assumpsit.    Issue  thereon. 

2.  That  plaintiff  was  not  ready  to  accept,  &c.,  or  pay,  &c.,  nor  did 
defendant  discharge,  &c.    Issue  thereon. 

On  the  trial,  brfore  Tindal,  C.  J.,  at  the  last  Cambridgeshire  assizes,  tlie 
following  written  contract  was  proved  by  the  plaintiff  to  have  been  agned 
oy  the  defendant. 
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"  Sold  Mr.  Waite  Spicer  of  S.  Waldcn. 
18  Pos.  Kent  hops  as  under,  July  23d,  1840. 
10  Pos.  Burton  East  Kent,  1839.  >         s. 

8  Pos.  Springet  Goudhurst  Kent,  1839.  )  &.   100. 

delivered. 
Qn.  Allowances  &  3  Months'  credit 

John  Cooper,  Boxworth." 
*42^1  ^^  aj^peared  that  a  pocket  of  hops  contained  more  *than  one  cwt. ,  and 
^  that  ddendant  had  proposed  to  deliver  the  hops  at  100^.  for  such 
pocket ;  but  the  plaintiff  offered  parol  evidence  to  show  that,  in  the  hop  trade, 
such  a  contract  was  understood  to  mean  100s,  per  cwt.  The  defendant's  coun- 
sel objected  to  the  receipt  of  this  evidence ;  but  the  lord  chief  justice  admitted 
it,  giving  leave  to  move  for  a  nonsuit.  Verdict  for  plaintiff  on  both  issues. 
KeUy  now  moved  accordin^ly.(a^  This  was,  on  the  face  of  it,  a  con- 
tract for  5/.  per  pocket,  which  is  a  different  quantity  from  a  cwt. :  there  was, 
therefore,  a  variance.  The  contract  is  clear,  and  cannot  be  altered  by  parol 
evidence.  If  it  be  not  clear,  it  is  the  case  of  a  patent  ambiguity,  which 
cannot  be  explained  by  parol  testimony.  In  Greaves  v.  Ashhn^  3  Camp. 
426,  Lord  Ellenbobough  would  not  admit  parol  evidence  of  the  usage,  in  a 
particular  trade,  to  consider  a  certain  condition  as  to  time,  not  expressed  in 
the  written  contract,  to  be  incorporated  in  it  jSEeod  v.  Dawber^  10  A.  &  £. 
57,  (37  £.  C:  L.  R.  40,)  shows  that  the  time  in  a  written  contract  cannot  be 
verbally  enlarged :  and  that  case  was  confirmed  in  Marshall  v.  Lynn^  6  M. 
&  W.  109.  In  Doe  dem.  Hiscocks  v.  lEscocksj  5  M.  &  W.  363,  (&)  a  devise 
was  to  the  devisor's  grandson  John  H.y  eldest  son  of  the  tedaUn^s  son  John  H.; 
and,  it  appearing  that  the  son  John  H.  had  a  son  by  a  first  wife,  named 
Simon,  and  another  son  b^  a  second  wife,  named  John,  evidence  was  ad- 
mitted of  the  instructions  given  by  the  devisor  for  his  will,  and  of  his  decla- 
*4261  ^^^^'^^i  ^  show  which  grandson  was  meant:  *but  the  Court  of 
^  Exchequer  held  that  such  evidence  ought  not  to  have  been  received, 
inasmuch  as  the  ambiguity  disclosed  itself  upon  the  application  of  the  words 
of  the  devise  to  the  existing  facts,  and  was  therefore  in  the  nature  of  a  patent 
ambi^ity,  which  could  not  be  explained  by  extrinsic  evidence  of  the  devi- 
sor's intention.  [Lord  Dcn&ian,  C.  J.,  referred  to  Smith  v.  TFtbon,  3  B.  & 
Ad.  728,  (23  E.  C.  L.  R.  169.)  (c)]  Cur.  adv.  vult. 

Lord  Denmax,  C.  J.,  in  this  term,  (April  23d,)  delivered  the  judgment 
of  the  court. 

In  this  case  the  contract  was  either  simply  **  at  IOO9.,"  in  which  case 
evidence  was  admissible  to  explain  in  what  sense  such  words  are  used  in 
the  trade ;  or  it  is  a  perfect  contract  at  ^*  lOOs.  per  pocket ;"  in  which  case 
evidence  is  admissible  as  to  the  sense  in  which  the  trade  understand  the 
word  '^  pocket"  so  used.     Therefore,  in  either  view,  there  should  be  no  rule. 

Rule  refused. 

(a)  Before  Lord  Denman,  C.  J.,  Patt«8on,  WilUans,  and  Coleridge,  Js. 

(b)  See  Doe  dem  Men  v.  Men,  13  A.  &  E«  451,  (40  E.  C.  L.  R.  9^) 

(r)  See  Clayton  y.  Gregion,  6  A.  dt  E.  30S,  (81  E.  C.  L.  R.  343;)  Bold  v.  Eayntr,  1  M. 
A  W.  343;  Hutehitim  y.  Sowker,  6  M.  &  W.  536. 


DOE  on  the  demise  of  COZENS  tf.  COZENS. 

When,  aAer  a  verdict  for  defendant  in  ejectment,  a  mle  nisi  for  a  new  trial  has  been 
obtained,  and  afterwards,  and  before  canie  shown,  the  lessor  of  the  plaintiff  dies,  and 
the  rale  is  sopported  by  a  party  professing  to  represent  the  interest  of  the  late  lessoi, 

^Mefv,  whether,  if  the  rule  be  made  absolale,  the  ooart  will  impose  the  condition  thu 
defendant  shall  have  secarity  for  costs  t 
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This  ejectment  was  tried  before  Williams,  J.,  at  the  Oxfordshire  Summer 
assizes,  1839,  when  a  verdict  was  found  for  the  defendant.  In  Michaehnas 
term,  1839,  (November  8th,)  Carrin^on  obtained  a  rule  nisi  *for  a  new  rmA^ 
trial.  After  this,  the  lessor  of  the  plamtifi*  died.  A  summons  was  then  *- 
taken  out,  calling  on  the  attorney  for  the  plaintiff  to  show  cause  why  the 
case  should  not  be  struck  out  of  the  new  trial  paper.  This  was  abandoned ; 
and  another  summons  vras  taken  out,  calling  on  the  attorney  to  show  cause 
why  proceedings  should  not  be  stayed  till  security  was  given  for  costs,  (a) 
On  the  hearing  before  Williams,  J.,  at  chambers,  the  learned  jud^  sug- 
gested that  the  point  should  be  raised  when  cause  was  shown  agamst  the 
rule  for  a  new  trial 

Ludlow  J  Serjt.,  now  showed  cause,  and  insisted  that,  if  the  rule  for  a  new 
trial  were  made  absolute,  it  could  be  only  on  security  beine  given  for  costs : 
but  he  admitted  that  perhaps,  in  strictness,  the  action  would  not  abate,  as  it 
could  not  be  said  that  the  nominal  plaintiff  had  died.  [Lord  Denman,  C.  J., 
asked  if  cause  was  shown  on  behsdf  of  any  one  representing  the  interest  of 
the  late  lessor  of  the  plaintiff.  CarringUm  stated  that  he  was  so  instructed.] 
LudhWj  Serjt.,  then  proceeded  to  show  cause  on  the  merits,  but  was  stopped 
in  his  ar^ment  by  the  court  (&)  Carringion  was  heard  in  support  of  the 
rule,  which  was  discharged,  (c) 

(a)  See  Thnutoni  dim,  Twmtr  ▼.  (Trey,  2  8tr.  lOM. 

(6)  Lord  Denman,  C.  J.,  Patleson,  Williams,  and  Coleridge,  Js. 

(e)  The  qaestion  was,  if  the  learned  judge  was  justified  in  leaving  it  to  the  jary  to 
say  whether  a  party  holding  had  done  so  adversely.  The  party  was  stepmother  to  the 
lessor  of  the  plaintiff;  and  it  was  suggested  that,  as  against  her,  it  might  he  said  that, 
although  not  privy  in  blood,  she  held  as  guardian  in  socage ;  but  the  court  answered 
that  in  this  case  the  lessor  of  the  plaintiff  had  treated  her  as  a  trespasser,  and  therefore, 
at  any  rate,  could  not  insist  that  she  had  assumed  the  character  of  guardian,  so  as  to  shut 
the  question  out  from  the  jury. 


•The  QUEEN  v.  The  Inhabitants  of  ALL  SAINTS,  NEW-   [•428 

CASTLE-UPON-TYNE. 

It  is  no  ground  for  quashing  an  order  of  removal,  that  it  removes  a  mother  and  son 

having  settlements  independent  of  each  other. 

On  appeal  against  an  order  of  two  justices,  removins  *^  Isabella  TumbuU, 
wife  of  Gilbert  Turnbull,  and  her  son  Robert,"  from  the  township  of  Tyne- 
mouth,  Northumberland,  to  the  parish  of  All  Saints,  Newcastle-upon-Tyne, 
the  sessions  confirmed  the  order  of  removal,  ^'  subject  to  a  case :  Whether 
Isabella  TumbuU,  wife  of  Gilbert  TumbuU,  and  her  son  Robert,  having  each 
independent  and  different  setdements^  can  legally  be  included  in  and  re- 
moved by  the  same  order." 

Bayley  was  caUed  upon  by  the  court  to  state  his  objection  to  the  order  of 
sessions.  In  Chewton  v.  Comptan  Martin^  1  Stra.  471,  it  was  held  that  ^^  the 
removal  of  two  families  by  one  order  is  Ul ;"  and  here  the  paupers  stand  in 
the  situation  of  distinct  famiUes,  having  acquired  distinct  settlements.  The 
difficulty  there  suggested  as  to  costs,  if  one  removal  were  good  and  the  other 
bad,  would  probably  arise  here.  [Lord  Denman,  C.  J.  Suppose  a  child 
were  removed  with  the  parents  as  part  of  their  family;  it  might  be  shown  by 
evidence  that  the  child  was  emancipated  and  had  a  difleient  settlement  from 
theirs ;  but  that  would  not  be  an  objection  to  the  whole  order.  Part  of  the 
order  might  be  quashed ;  and  I  see  no.difiiculty  in  apportioning  the  costs.] 

^Inghamy  in  support  of  the  orders.  It  seems  tiiat  ChewUm  v.  r«^aQ 
'  Compton  Martin  was  not  much  considered,  and  that  the  court  '- 
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wished  .o  refer  the  case  to  the  judge  of  assize.  The  present  form  of 
removal  is  unusual,  but  not  without  precedent.  It  is  evidently  recognised 
in  Bex  v.  HepUmstaUy  Burr.  S.  C.  88,  and  Rex  v.  Vfcidm^  Burr.  S.  C.  138. 
No  real  difficulty  could  arise  as  to  costs.  Under  stat.  4  &  5  W.  4,  c.  76, 
8.  81,  the  notice  of  appeal  would  show  what  part  of  the  order  it  was  intended 
to  dispute ;  and  no  costs  would  be  incurred  as  to  any  other  part. 

Bayky,  contri.  Stat.  4  &  5  W.  4,  c.  76,  s.  79,  enacts,  that  ^^  no  poor 
person  shall  be  removed  or  removable,  under  any  order  of  removal,"  without 
notice  as  there  directed.  This  shows  that  the  legislature  did  not  contem- 
plate the  removal  of  several  parties,  having  independent  setdements,  by  one 
order ;  and  sect.  109,  where  it  explains  the  wo^  *^  person,"  does  not  war- 
rant  interpreting  it  in  the  plural. 

Lord  Denman,  C.  J.  The  expression  "  no  person"  necessarily  includes 
the  plural.  It  is  not  very  expedient  to  change  the  usual  form  of  proceedings : 
but,  if  we  are  called  upon  to  decide  that  such  an  order  as  this  must  neces- 
sarily be  bad  in  point  of  law,  I  cannot  say  that  it  is. 

Patteson,  Williams,  and  Wightbcan,  Js.,  concurred. 

Orders  confirmed. 

•430]  *DOE  on  the  demise  of  THOMAS  DAVIES  v.  DAVID 

DAVIES. 

Devise  (before  stat  7  W.  4  dt  1  Vict  c  26)  of  lands  to  D.  and  J.,  their  heirs  and  assigns 
forever,  on  trost  that  testator's  wife  should  hold  and  enjoy  for  her  life,  on  the  farther 
trust  that  T.  should  hold  darinir  his  life,  subject  to  the  payment  of  an  annuity  to  testa- 
tor's nephew  R. ;  the  wife  and  T.,  during  their  respective  lives,  to  cut  as  much  timber 
as  might  be  necessary  for  the  use  of  the  farms ;  and,  from  and  aAer  the  deceases  of 
the  wife  and  T^  to  the  use  of  the  trustees  and  their  assigns  in  trust,  and  devise  to  the 
nephew  R.  and  his  heirs,  and,  for  want  of  such  issue,  to  the  use  of  the  trustees  and 
their  assigns,  **  in  trust  to  preserve  the  uses  and  remainders  from  being  defeated ;"  and, 
from  and  for  want  of  such  issue,  to  the  testator's  nephew  M.,  and  his  heirs;  and,  for 
want  of  such  issue,  to  the  testator's  or  the  nephews  successively,  and  their  respective 
heirs  and  assigns;  and,  furthermore,  on  the  trust  that  the  trustees,  their  heirs  or 
assigns,  should,  by  mortgage  or  demise  of  the  real  estate,  or  from  the  rents  and  profits, 
or  by  such  other  ways  and  means  as  they  should  think  fit,  raise  and  levy,  or  borrow, 
on  the  said  real  estate,  80t,  and  pay  and  apply  the  same  to  that  amount  of  testator's 
just  debts  <* contracted  by"  him  "and  laid  on  certain  purposes."  Testator  appointed 
his  wife  execulrijt. 

Htld  that  the  trustees  took  the  immediate  legal  fee,  not  determinable  on  the  pajrment  of 
the  80/.;  the  words  of  devise  being  sufficient  to  give  a  fee,  and  no  intention  appearing 
by  the  Qther  provisions  of  the  will  to  determine  the  estate  at  any  particular  period. 

The  will  was  made,  and  the  testator  died,  in  1802.  The  widow  married  again.  In 
1818  the  surviving  trustee  conveyed  the  premises  to  her  husband.  The  widow  died 
in  1833.    Ejectment  was  brought  bv  T.  against  the  husband  in  1838. 

Htld  that,  on  these  facts,  coupled  with  the  terms  of  the  will,  a  jury  could  not  presume 
that  the  trustees  had  reconveyed  the  estate;  and  that  the  action  could  not  be  main- 
tained. 

Ejectment  for  messuages,  lands,  &c.,  in  the  parish  of  Llanverclydoge, 
Cardiganshire :  declaration  of  July  17th,  1838.  On  the  trial,  before  Gurney, 
B.,  at  the  Cardigan  Summer  assizes,  1839,  the  material  facts  appeared  to  be 
as  follows. 

Rees  Evans,  by  his  will,  dated  14th  May,  1802,  (after  directing  that 
funeral  expenses  and  expenses  of  probate  should  be  first  paid  by  his  execu- 
trix out  of  his  personalty,)  devised  all  his  me.«8uages,  lands,  tenements,  and 
other  real  estate  situate  in  the  county  of  Cardigan,  to  John  Davies  and 
'Thomas  Jones,  their  heirs  and  assies,  ^^To  hold  unto  the  said  John  Davies 
and  Thomas  Jones,  tibeir  heirs  ana  assigns  forever,  upon  trust,  and  to  and 
for  the  several  ends,  intents,  and  purposes  hereinafter  mentioned,"  &c. ; 
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*^  that  is  to  say,  upon  trust  to  the  intent  and  purpofie  that  Anne,  my  belored 
wife,  shall  and  may  hare,  hold,  occupy,  possess,  and  enjoy  all  and 
*sin^lar  the  messuage,  tenement,  lands,  and  premises,''  &c.,  (de-  r»4Q| 
scribing  the  parcels,  which  comprised  the  premises  now  in  dispute,)  '- 
^*  for  and  during  the  term  of  her  natural  life,  without  any  interruption,"  &c. 
^^  And  upon  this  further  trust,  and  to  the  further  intent  and  purpose,  thai 
Thomas  Davies,"  (the  lessor  of  the  plaintiff,]  ^*  the  nephew  of  my  said  wife, 
may  have,  hold,  occupy,  possess,  and  enjoy  all  and  singular  the  above  men* 
tioned  messuages,  tenements,  lands,  and  premises  to  him  and  his  assigns,  for 
and  during  the  term  of  his  natural  Ufe,  without  any  interruption  whatsoever, 
subject  nevertheless  to  the  payment  of  an  annuity  of  4/.  of  lawiiil  money, 
clear  of  all  deductions  whatsoever,  unto  Rees  Morgan,  my  nephew,  and  son 
of  John  Morgan,  of,"  &c.,  *^  and  payable  half  yearly  on  the  29th  day  of 
September,"  &c.,  ^^in  equal  proportions,  the  first  payment  thereof  to  begin 
and  to  be  made  on  such  of  the  days  as  shall  first  or  next  happen  when  he 
comes  to  possession  after  my  decease :  and  to  the  further  intent  or  purpose 
that  the  said  Anne,  my  wife,  and  Thomas  Davies,  during  their  respective 
lives,  may  and  shall  cut  on  the  premises  aforesaid  as  much  wood  and  timber 
as  shall  be  necessary  for  the  use  of  the  fanns  on  the  premises  aforesaid :  and, 
for  and  concerning  the  before-mentioned  messua^,  lands,  and  premises 
from  and  after  the  deceases  of  the  said  Anne,  my  wife,  and  the  said  Thomas 
Davies,  then  to  the  use  and  behoof  of  the  said  John  Davies  and  Thomas 
Jones,  and  their  assigns,  in  trust,  and  I  give  and  devise  the  same  unto  my 
said  nephew  Rees  Aiorgan,  his  heirs  and  assigns  forever,  and,  for  want  of 
such  issue,  to  the  use  and  behoof  of  the  said  John  Davies  and  Thomas 
Jones,  and  their  assigns,  in  trust  to  preserve  the  uses  and  remainders  from 
being  defeated :  and,  from  and  for  want  of  such  issue,  to  the  use  and  behoof 
of  David  *Morgan,  eldest  son  of  the  said  John  Moi^an,  his  heirs  and  r%^oa 
assigns  forever :  and,  for  want  of  such  issue,  to  the  other  sons  of  the  ^ 
said  John  Morgan,  considering  the  seniority  of  age  and  priority  of  birth  to 
be  first  taken,  and  to  their  respective  heirs  and  assigns  forever,  one  after  the 
other  as  aforesaid :  And,  furthermore,  and  upon  mis  trust  and  the  further 
intent  and  meaning,  that  the  said  John  Davies  and  Thomas  Jones,  their  heirs 
or  assigns,  do  and  shall,  by  mortgage  or  demise  of  my  said  real  estate,  or 
from  the  rents,  issues,  and  profits  thereof,  or  by  such  other  ways  and  means 
as  my  trustees  shall  think  fit,  raise  and  levy,  or  borrow  and  take  up  at  in- 
terest, on  the  said  real  estate,  the  sum  of  80/.  of  lawful  money,  and  do  and 
shall  pay  and  apply  and  dispose  of  the  same  to  that  amoimt  of  my  just  debts 
contracted  by  me  and  laid  on  certain  purposes."  The  testator  appointed 
Anne,  his  wife,  sole  executrix. 

The  testator  died  soon  after  the  date  of  his  will.  The  lessor  of  the  plain- 
tiff claimed  under  the  devise  to  him  therein  contained.  Soon  after  the  tes- 
tator's death,  his  widow  married  the  defendant.  She  died  in  1833.  On 
4th  August,  1818,  John  Davis,  the  only  trustee  then  surviving,  joined  in  a 
deed  for  making  a  tenant  to  the  praecipe  of  the  premises  in  question,  and,  on 
28th  August,  1818,  a  recovery  of  them  was  sunered  to  the  defendant,  who, 
with  the  testator's  widow,  resided  upon  them  till  within  a  short  time  of  her 
death,  and  who  still  continued  to  hold  them.  They  were  stated,  on  the  trial, 
to  be  worth  between  30/.  and  40/.  a  year. 

The  learned  judge  directed  a  nonsuit,  giving  leave  to  move  to  enter  a 
verdict  for  the  plaintiff. 

EvanSj  in  Michaelmas  term,  1839,  movrd  accordingly,  contending  diat  tb- 
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•4331  ^^^^^jy  ''*^*^  ^^  ^^  effect,  for  that  *the  trustees  under  Rees  Evans's 
•I  will  did  not  take  a  legal  estate  in  fee ;  that,  if  they  took  a  legal 
estate,  it  would  determme  when  the  debt  of  80Z.  was  paid ;  or  that  they 
must  be  presumed  to  have  reconvened,  the  purposes  of  the  trust  having  been 
fulfilled.  It  was  agreed  at  the  trial  that,  on  this  last  point,  the  court,  if  the 
case  were  discussed,  should  have  the  same  liberty  as  a  jury  to  form  pre« 
sumptions.     A  rule  nisi  was  granted. 

Wilson  and  E.  V.  WUliams  now  showed  cause.  First,  the  purposes  of 
the  trusts  required  that  the  trustees  should  take  the  legal  estate  m  fee ;  and 
both  the  terms  of  devise  to  them,  and  the  whole  context  of  the  will,  show 
that  they  did  so.  They  were,  "  by  mortgage  or  demise  of"  the  "  real  estate, 
or  from  the  rents,  issues,  and  profits  thereof,  or  by  such  other  ways  and 
means  as"  they  should  think  fit,  to  ^^  raise  and  levy,  or  borrow  and  take  up 
at  interest,  on  the  said  real  estate,  the  sum  of  80/.,"  and  to  apply  the  same 
in  payment  of  the  testator's  debts.  A  large  discretionary  authority  was  given 
them :  they  might  have  cut  timber,  or  made  the  real  estate  available  by 
mortgage  or  otherwise  to  the  discharge  of  these  debts.  The  creditors  might 
have  proceeded  in  equity  to  compel  them  to  mortgage.  ^^  Where  something 
is  to  be  done  by  the  trustees  which  makes  it  necessary  for  them  to  have  the 
legal  estate,  such  as  payment  of  the  rents  and  profits  to  another's  separate 
use,  or  of  the  debts  of  the  testator,  or  to  pay  rates  and  taxes  and  keep  the 
premises  in  repair,  or  the  like,  the  legal  estate  is  vested  in  them,  and  the 
grantee  or  devisee  has  only  a  trust-estate :"  note  (17)  to  Jeffreson  v.  Morton^ 
•4^1  ^  ^^^'  Saund.  lib,  where  authorities  on  the  point  are  collected.  *Se- 
-l  condly,  the  evidence  negatives  any  presumption  of  reconveyance. 
Such  presumption  is  not  usually  made  till  after  the  expiration  of  twenty 
years :  but  here  the  recovery  was  suffered  in  1818,  the  testator  having  died 
m  1802.  Down  lo  1818  there  was  no  person  to  whom  it  was  likely  that 
such  reconveyance  would  be  made.  Trustees  are  not  usually  called  upon 
to  reconvey,  unless  by  persons  having  an  estate  in  fee :  but  the  widow  and 
the  lessor  of  the  plaintiff  were  life  tenants  only.  It  would  have  been 
against  the  duty  of  the  trustees  to  reconvey  pending  the  tenancies  for  life. 

Evans  and  JVtcfioll^  contr^.  It  is  true  tnat,  where,  for  the  purposes  of  the 
will,  it  is  necessary  for  the  trustee  to  have  a  legal  estate  in  fee,  such  estate 
passes :  but,  where  no  such  necessity  appears,  the  intention  must  govern. 
That  is  so  here.  The  intention  was  to  give  the  trustees  either  a  mere  power, 
as  in  Lancaster  v.  Thornton^  2  Burr.  1027,  and  Doe  dem.  Hampton  v.  Shotler^ 
8  A.  &  E.  905,  (35  E.  C.  L.  R.  559 ;)  or,  perhaps,  an  estate,  subsequent  to 
the  life-estates  of  the  widow  and  the  lessor  of  the  plaintiff.  The  payment  of 
80/.  may  have  been  one  which  was  to  take  place  on  the  determination  of 
those  estates ;  and  the  part  of  the  devise  in  which  the  clause  is  inserted 
makes  this  probable.  The  devise  to  the  trustees  to  preserve  contingent  re^ 
mainders  is  inconsistent,  at  any  rate,  with  a  supposition  that  the  absolute  fee 
was  meant  to  vest  in  them  by  the  previous  limitations :  Doe  dem.  Compere  v. 
ISckSf  7  T.  R.  433,  shows  this.  The  testator  must  have  contemplated  that 
the  uses  were  to  be  executed  in  the  lessor  of  the  plaintiff,  for  he  charges  the 
•4351  ^^^^^9  while  in  his  hands,  with  an  annuity  •payable  by  him. 
J  [WiGHTMAN,  J.  What  estate  do  you  say  the  tnjstees  took  ? J  The 
smallest  amount  of  estate,  if  any,  which  would  be  necessary  for  raisins^  the 
80/. ;  and  much  less  than  the  immediate  fee  would  suffice  for  this.  It  is  not 
as  if  they  had  been  directed  p:enerally  to  pay  off  the  testator'^  debts.  There 
are  some  words  here  in  the  devise  to  Davies  and  Jones,  the  trustees,  which 

have  been  relied  upon  where  a  fee  has  been  held  to  pass ;  but  expressions 
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quite  as  strong  hare  been  deemed  not  to  ^ ye  the  fee,  where  a  contrary  intention 
was  apparent;  Warier  v.  HiUchimm,  1  B.  &  C.  721,  (8  E.  C.  L.  R.  199,Xa) 
and  the  remarks  on  that  case  in  Mr.  Jarman's  note  to  1  Powell  on  Devises, 
226,  (3d  ed. ;)  Hawkins  y.  Luscombe,  2  Swanst.  375, 391,  where  tHor^on  y. 
Hartouy  7  T.  R.  652,  is  commented  upon  by  the  lord  chancellor.    But. 
further,  if  any  estate  vested  in  the  trustees,  it  would  determine  when  the 
trusts  were  satisfied ;  Doe  dem.  White  v.  Smpsan^  5  East,  162 ;  Doe  dem. 
Player  v.  Mcholby  1  B.  &  C.  336,  (8  E.  C.  L.  R.  92 ;)  Jarman's  note  to 
1  Powell  on  Devises,  225 ;  Doe  dan.  Cadogan  v.  Ewartj  7  A.  &  E.  636, 
(34  E.  C.  L.  R.  187 ;)  judgment  of  the  court,  7  A.  &  E.  666—670 ; 
Heardson  v.  WilUamson^  1  Keen,  43 ;  AckUmd  v.  Lutley^  9  A.  &  E.  879, 
(36  E.  C.  L.  R.  312.)    The  interest  of  trustees,  under  a  devise  to  them  and 
their  heirs,  was  much  considered  in  Doe  dem.  Mbk  v.  BoUon^  11  A.  & 
E.  188,  (39  E.  C.  L.  R.  43. X&)    Under  the  circumstances  of  the  present  case 
it  must  be  presumed  that  the  trusts  are  satisfied.    Then,  as  to  the  presump- 
tion of  a  reconveyance.    A  demise  of  these  lands  for  three  or  four  years 
would  have  |)aid  offthe  *80/. ;  and  the  court  will  presume  that,  after   rv^og 
the  lapse  of  sixteen  years,  this  had  been  done.     Ordinary  debts  (and    ^ 
the  will  does  not  pomt  out  any  others)  would  have  been  barred  by  the  Statute 
of  Limitations.    [Patteson,  J.    A  reconveyance  has  been  presumed  where 
the  devise  was  for  certain  purposes,  to  be  accomplished  within  a  limited 
period,  and  which  have  been  so ;  but  is  there  any  instance  of  such  a  pre- 
sumption where  a  fee  was  given  in  the  first  instance  ?]    Evans  admitted  that 
he  did  not  rely  so  much  on  this  point  as  on  those  which  he  had  previously 
irgued. 

Lord  Denman,  C.  J.  On  the  first  question,  I  am  of  opinion  that  the 
trustees  could  take  no  other  estate  than  a  legal  estate  in  fee.  The  premises 
are  devised,  habendum  to  John  Davies  and  Thomas  Jones,  their  heirs  and 
assigns  forever.  Estates  for  life,  with  some  large  powers,  are  then  given  to 
the  testator's  widow  and  son.  The  limitation  which  follows,  to  the  trustees, 
to  preserve  contingent  remainders  is  a  strange  provision  if  the  absolute  fee 
IS  given  to  them.  This  last  objection  can  be  ^ot  rid  of  only  by  saying  that 
the  will  is  that  of  an  ignorant  person.  But  5ien  the  testator  directs  that 
the  trustees  do  and  shul,  not  by  sale,  but  ^^  by  mortgage  or  demise  of  mv 
said  real  estate,  or  from  the  rents,  issues,  and  profits  thereof,  or  by  such 
other  ways  and  means  as  my  trustees  shall  think  fit,  raise  and  levy,  or 
borrow,'^  801.  on  the  real  estate,  and  pay  and  apply  the  same  to  that  amount 
of  his  just  debts ;  giving  them  the  option  of  all  modes  but  sale,  and  not 
specifying  any  time  within  which  the  payment  shall  be  made.  The  words 
'^  pay  and  apply  and  dispose  of  the  same  to  that  amount  of  my  just  debts," 
&c.,  are  vague,  but  might  perhaps  be  understood  by  the  devisor  and  trustees. 
*This  clause  as  to  the  raising  of  money,  coming  after  the  more  t^avj 
ambiguous  parts  of  the  will,  leaves  no  doubt  that  the  trustees  were  ^ 
intended  to  have  a  full  dominion  over  the  property.  As  to  the  determination 
of  the  trust-estate,  I  do  not  mean  to  throw  doubt  upon  the  cases  on  that 
subject ;  but  the  language  used  in  some  of  them  goes  too  far,  when  it  sug* 
gests  that,  if  lands  be  devised  in  trust  for  particular  purposes,  the  estate  of 
the  trustee  ceases  oh  performance  of  the  trusts,  or  when  they  can  no  longer 
be  performed,  in  whatever  terms  the  devise  may  have  been  framed.  Hol- 
BOYD,  J.,  said  right]y(c)  that,  where  there  are  no  words  in  the  will  which  give 

(a)  Bee  Warier  v.  Hutchin$(m,  3  Brod.  it  B.  349,  (S  E.  G.  L.  R.  147.) 

{h)  And  see  Barker  v.  Greenwood^  4  M.  6l  W.  421,  there  cited. 

(0  8eo  Doe  dem  Player  r.  NieholU.  1  B.  dc  C.  344,  (8  £.  C.  L.  R.  93.) 
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the  trustees  any  estate  beyond  the  time  durbfi;  which  the  trust  is  to  be  per* 
formed,  there  the  case  falls  within  the  general  rule,  that  a  trust-estate  is  not 
to  continue  beyond  the  period  required  by  the  purposes  of  the  trust.  And  that 
must  mean  a  restricted  period,  and  not  any  length  of  time  during  which  it  may 
be  said  that  the  trusts  are  in  a  course  of  performance.  In  Dae  dem.  Shelley 
T.  EdUnj  4  A.  &  £.  582, 589,  (31  £.  C.  L.  R.  143,Xa)  and  Doe  dem.  Cadogan 
Y.Ewart,  7  A.  &  K  636,  666,  (34  E.  C.  L.  R.  187,)  this  court  narrowed 
the  rule,  of  holding  die  trust-estate  to  detennine  after  the  time  for  perform- 
ance of  the  trusts,  m  the  manner  which  I  now  suggest  as  the  proper  one, 
namely,  to  the  case  in  which  that  restriction  is  consistent  with  the  words  of 
the  instrument,  and  the  apparent  intention  of  the  maker.  Here  the  words 
and  apparent  intent  do  not  agree  with  such  a  construction.  Then,  are  we  to 
*4381  ^Pi'^^^"^^  ^  reconveyance  ?  I  am  of  opinion  that  we  cannot.  On 
•I  die  &cts  before  us  I  should  have  told  a  juiy  that  if  there  had  been 
a  reconveyance  it  would  probably  have  appeareid,  and  that  they  ought  not 
to  presume  it. 

Patteson,  J.  Doe  dem.  Shelley  v.  Edlitij  and  Doe  dem.  Cadogan  v. 
Ewarty  lay  down  what  the  court  has,  after  much  consideration,  determined 
on  review  of  the  previous  cases.  If  the  devise  be  for  purposes  which  are 
to  last  only  for  a  certain  time,  the  use  of  the  word  ^^  heirs"  will  not  give  a 
fee ;  the  devise  will  be  cut  down  to  the  time  necessaiy  for  the  purposes. 
But  if  a  fee  be  given  in  terms,  with  trusts  which  by  their  nature  extend 
over  an  indefinite  time,  it  is  not  so ;  if  no  particular  time  can  be  fixed  at 
which  the  trusts  shall  end,  the  estate  cannot  be  cut  down.  Here  the  trustees 
are  to  raise  80/.  by  mortgage  or  demise  of  the  real  estate,  or  from  the  rents 
and  profits,  or  by  such  other  ways  and  means  as  they  shall  think  fit ;  it  \% 
not  said  when  the  sum  is  to  be  raised  and  paid ;  and  if  they  can  deal  with 
the  legal  estate  in  part  for  this  purpose,  and  we  cannot  say  what  part,  they 
must  have  the  whole. 

Williams,  J.  The  estate  being  given  to  the  trustees  for  particular  pur- 
poses, it  cannot  be  deemed  immaterial  what  terms  are  used  in  giving  it.  If 
the  words  are  such  as  pass  a  fee,  it  lies  upon  those  who  contend  for  a  less 
estate  to  cut  down  their  import.  It  is  true,  according  to  cases  which  have 
mAOffx  b^®^  cited,  that  the  word  "  heirs"  is  not  decisive,  if  the  purpose  of 
•I  the  *devise  clearly  cuts  down  the  estate.  But  diat  is  not  so  here. 
The  devise  to  the  trustees  in  the  first  instance  clearly  gives  a  fee ;  and,  if  the 
subsequent  causes  are  uncertain,  the  estate  ought  not  to  be  cut  down.(ft) 

Rule  discharged,  (c) 

(a)  His  lordship  here  obsenred  Uiat,  althongh  the  obsenrations  delivered  by  the  lord 
chief  justice  in  that  jadgment  are  made  ia  the  first  person  singular,  it  was  the  jadgment 
of  all  the  judges  who  heard  the  case,  and  was  drawn  np  by  Mr.  Jostice  LitUedale. 

[6)  Wightman,  J.,  had  left  the  court 

[e)  See  star.  7  W.  4.  &  1  Vict,  c  26,  s.  31. 
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WINTLE  V.  FREEMAN,  Esquire. 
This  case  is  reported,  11  A.  &  E.  639,  (39  E.  C.  L.  R.  169.) 

WEBBER  V.  RICHARDS. 

In  trespass  quare  clausum  fregit;  declaration  setting  out  abuttals ;  pleas.  Not  guilty  and 
Not  possessed;  issues  thereon;  the  plaintiflT,  though  he  will  not  be  defeated  by  a 
minute  variance  in  one  of  tcTeral  paniculars  in  Uie  description  of  the  abuttals,  muse 
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»how  that  the  dose  in  which  the  trespass  was  eommitted  is  faithiblly  described  in  sob* 
stance  so  as  to  give  the  defendant  fail  information. 
This  rule  was  held  not  to  have  been  complied  with,  where  the  locns  in  quo  was  descnbed 
in  the  declaration  as  abutting,  landwards  and  towards  the  north,  in  parts  respectively, 
on  five  places  successively  named,  and  seawards  on  low  water-mark,  and  it  appeared 
that  the  locns  in  quo  was  in  contact  with  only  one  of  the  five  places  named,  and  was 
separated  from  the  other  four,  which  lay  landwards  and  towards  the  north  Yy  a  strip 
of  land,  being  the  fifth  place  named. 

This  cause  was  tried  before  Colemidge,  J.,  at  the  Deronsbire  Summer 
assizes,  1839,  wben  a  verdict  was  found  for  the  jdaintiiT.  In  Michaeknas 
term,  1839,  Bompas^  Serjt.,  obtained  a  rule  for  a  new  trial.  Cause  was 
shown  (a)  on  an  earlier  day  in  this  term,  (^ril  22d,)  by  £r/e,  jBere,  and 
Movtague  Smith;  and  J.  Greenwood  supported  the  rule.  The  iacts  and 
^arguments  will  sufficiently  appear  from  the  judgment  The  argu-  c^aaq 
ment  was  not  finished ;  but  on  thb  day  Lord  Desman,  C.  J.,  stated  ^ 
that  the  court  did  not  think  it  necessary  to  hear  counsel  further  in  support 
of  the  rule.     In  the  vacation  after  this  term,  (May  10th,) 

Lord  Di^fMAN,  C.  J.y  delivered  the  judgment  of  the  court 

This  was  a  rule  for  a  new  trial.  The  action  was  in  trespass ;  and,  the 
first  two  pleas  being  Not  guilty,  and  Not  possessed,  the  question  is,  whether 
the  close  in  which  Uie  tremsses  are  laid  is  properly  described  in  the  decla- 
ration. The  description  is  as  follows.  ^^A  certain  close  of  the  plaintiff, 
situate  and  being  in  the  parish  of  Geoigeham,  in  the  said  county  of  Devon, 
being  part  o[  the  sea-beach,  and  lying  between  high  water-mark  and  low 
water-maik  there,  and  abutting,  landwards  and  towards  the  north,  in  part 
upon  a  certain  kiln  of  the  plaintiff  in  the  occupation  of  one  John  Brayley, 
in  other  part  upon  certain  land  of  the  plaintiff  m  the  occupation  of  the  said 
John  Brayley,  m  other  part  upon  a  certain  road  called  Middleborough  Lane 
otherwise  Freshwell  Lane,  in  other  part  upon  a  certain  messuage  and  pre- 
mises in  the  occupation  of  Robert  Bragg,  and,  in  the  remaining  part,  land* 
wards  and  towards  the  north,  upon  a  certain  estate  of  the  defendant  called 
Middleborough;  and  abuttmg  seawards  on  low  water-mark;  all  in  the 
parish  and  county  aforesaid." 

Upon  the  opening  of  the  case,  it  appeared  that  the  action  was  brought  for 
the  erection  (^  a  lime-kiln,  the  making  a  cart  road  across  the  sea-shore  to 
the  sea,  and  the  placing  some  heaps  of  limestone  (the  cargo  of  a  r«  j^^ 
*  vessel)  on  the  soil  between  high  and  low  water-mark.  From  the  ^ 
evidence,  the  tract  in  which  the  alleged  trespasses  were  committed  was  shown 
to  be  near  the  sea,  on  the  north  of  which  the  land  was  divided  into  two 
farms ;  the  easternmost  belonging  to  the  plaintiff,  and  in  the  occupation  of 
John  Brayley,  that  on  the  west  belonging  to  the  defendant,  and  called  Mid- 
dleborough :  these  farms  were  separated  by  the  lane  called  Middleborough 
Lane,  or  Freshwell  Lane,  running  north  and  south.  South  of  these  farms 
was  a  strip  of  shingle  and  rock  between  them  and  the  high  water-mark. 
The  lime-kiln  of  the  plaintiff  was  built  on  the  edge  of  his  fann  in  the  occu- 
pation of  Bradley ;  that  alleged  to  have  been  built  by  the  defendant  was  in 
a  corresponding  situation  on  the  edge  of  the  Middleborough  farm.  The 
road,  charged  to  have  been  made,  was  formed  in  continuation  of  the  Middle- 
borough Lane  to  the  high  water-mark,  across  the  strip  of  rock  and  shingle ; 
the  limestone  had  been  deposited  between  high  and  low  water-mark,  in 
front  of  the  plaintiff's  farm. 

Upon  this  state  of  facts,  the  judge  told  the  juiy  that  the  plaintiff  was 
limited  to  the  proof  of  tre^asses  between  high  and  low  water-mark,  and 

(a)  Before  Lord  Defrmaa,  O.  J^  Patiesoa,  Williams,  and  Coleridge,  Ja. 
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therefore  put  out  of  their  consideration  the  building  of  the  lime-kibi  and  the 
making  of  the  road,  unless  any  part  of  it  should  appear  to  have  been 
carried  below  high  water-mark.  And  this  ruUns  was  acquiesced  in  by  the 
plaintiff.  The  judge  added  that,  altbou^  the  plaintiff  could  show  no  tres- 
pass commifted  in  a  close,  between  high  and  low  water-mark,  with  its 
abuttals  corresponding  in  every  particular  with  the  description  in  the  decla- 
*4421  ^^^^>  (^9  ^^  example,  no  such  close  could  be  shown  abutting  ^any* 
-'  where  on  the  pkdnt^'s  lime-kiln,)  still,  if  there  was  such  a  corre»* 
pondence  in  the  roost  numeroas  and  important  details  as  made  it  clear  that 
the  defendant  could  not  be  misled,  he  thought  that  would  be  suflScient.  llie 
attention  of  the  jury  was  therefore  directed  to  two  questions  of  fact,  whether 
the  space  between  hish  and  low  water-mark  was  the  soil  of  the  plaintiff, 
and  whether  the  strip  between  it  and  the  farms  was  also  his.  And,  in  con- 
sidering the  present  point,  it  must  be  taken  that  the  jury  have  rightly  found 
both  these  questions  in  fevour  of  the  plaintiff. 

The  plaintiff  contends  that,  the  trespasses  in  building  the  lime-kiln  and 
making  the  road  being  laid  out  of  tl^  case,  and  the  phrase  ^^  the  close  in 
which,  &c.,"  being  limited  to  the  place  in  which  a  trespass  is  proved,  accord- 
ing to  the  decision  of  this  court  in  Tapley  v.  Wamrig/dj  5  B.  &  Ad.  395, 
(21  £.  C.  L.  R.  99,)  (a)  he  has  sufficiently  satisfied  his  description  as  to  the 
depositing  the  limestones,  by  showing  that  done  on  a  ^t  between  high 
and  low  water-mark,  abutting  northward  on  the  plaintiff's  land,  meaning 
thereby  the  strip  of  shingle  ami  rock  before  mentioned.  But  there  was  no 
evidence  to  show  that  that  strip  was  in  the  occupation  of  John  Brayley:  a 
contrary  interference  was  rather  to  be  drawn  from  many  parts  of  Uie  evi- 
dence. Even,  however,  if  that  difficulty  were  removed,  it  would  appear 
that,  of  five  abuttals  towards  the  north,  stated  to  belong  to  one  entire  close, 
one  only  would  have  been  found  to  correspond :  and,  if  we  adopt  the  ruling 
of  the  learned  judge,  which  is  as  fiivourable  to  the  plaintiff  as  can  safely  be 
^^oi  laid  down,  we  think  there  is  not  such  a  ^substantial  correspondence 
^  between  the  description  and  the  proof  as  secures  the  defendant  from 
being  misled. 

There  is,  however,  another  circumstance  to  be  borne  in  mind  ;  that  this 
description  remaining  entire,  and  the  verdict  being  allowed  to  stand,  there 
might  be  evidence  on  the  record  against  the  defendant  on  some  future  day 
directly  contrary  to  the  fact. 

The  case  of  JTowell  v.  Sands,  2  Roll.  Abr.  678,  Triall,  EmdencBy  (A.| 
pi.  1,  was  cited  for  the  plaintiff,  in  which  it  is  said  to  have  been  decidea 
that  an  abuttal  on  the  scidh  ride  on  a  mU  was  sufficiently  proved  by  showing 
the  mill  on  that  side  of  the  close,  although  a  highway  ran  between  them.  If 
this  were  the  whole  description,  we  do  not  agree  with  the  decision ;  it  is 
probable,  however,  that  there  were  other  corresponding  particuhrs,  making 
the  whole  so  clear  as  to  come  within  what  we  conceive  to  be  the  true  rule, 
—that  the  party  is  not  to  be  turned  round  on  account  of  some  minute  vari^ 
ance  in  one  out  of  several  particulars,  but  that  there  must  be  a  general 
accurate  correspondence  faithfully  describing  the  close  in  substance,  and 
conveying  full  information  to  the  defendant  of  the  place  in  which  he  is 
alles;ed  to  have  committed  the  tre8pass.(6) 

We  think  this  has  not  been  done  in  the  present  case,  and  make  the  rak 
absolute  for  a  new  trial.  Rule  absolute, 

(a)  On  this  point  Bimd  v.  Downton^  8  A.  dt  E.  26,  (89  E.  G.  L.  R.  IS,)  was  cited  ia  arga 
ment.    See  Simth  v.  /?oy«ron,  S  M.  dt  W.  8S1. 
(6)  See  Ihnk  r.Jngamilh,$M.StW.  U9. 
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*The  QUEEN  v.  The  Inhabitants  of  MANSFIELD.        [*444 

On  a  trial  as  to  the  legitimacy  of  children  begotten  when  the  hasband  and  wife  were 
Hying  separately,  the  fact  that  they  had  opportunities  of  access  is  not  conclnsive  of  the 
legitimacy ;  but  the  presumption  of  intercourse  may  be  rebutted  by  circumstances. 

If  there  was  an  opportunity  of  access,  but  the  wife  was  notoriously  Uving  in  adultery,  it 
does  not  necessarily  follow  that  a  child  begotten  while  such  opportunity  existed  was 
not  the  husband's. 

By  a  case  sent  from  quarter  sessions  on  a  question  of  settlement,  it  appeared  that  a  wife 
was  deserted  by  her  husband,  who  went  to  lire  with  another  woman ;  that  the  wife, 
at  the  end  of  three  or  four  years,  married  another  man,  and  that  she  had  two  children 
by  him ;  and  that,  eleven  years  after  the  second  marriage,  she  again  cohabited  with 
her  husband.  It  did  not  appear  where  the  husband  was  between  the  times  of  his 
deserting  and  again  cohabiting  with  his  wife. 

Held,  that  the  sessions  were  not  warranted,  on  this  eridence,  in  finding  non-access  of  the 
husband  at  the  times  when  the  children  were  begotten. 

And,  therefore,  that  the  wife's  evidence  could  not  be  received  to  •prove  them  illegitimate. 

On  appeal  a^nst  an  order  of  justiceSi  (made  January  25th,  1840,) 
removing  Ann  Fletcher,  otherwise  Ann  Parsons,  and  her  two  children, 
Heniy  and  Elizabeth,  from  the  parish  of  Mansfield,  in  Nottinghamshire,  tc 
the  parish  or  township  of  Tewl^bury,  in  Gloucestershire,  the  sessions  con- 
firmed the  order  as  to  Ann  Fletcher,  and  discharged  it  as  to  her  children, 
subject  to  the  opinion  of  this  court,  on  a  case,  which  was  stated  in  the  fol- 
lowing words. 

In  the  examination  on  which  the  order  o(  removal  was  founded,  the 
pauper,  Ann  Fletcher,  alias  Ann  Parsons,  who  was  the  only  party  examined 
before  the  magistrate,  stated : 

That  she  married  her  husband  Thomas  Fletcher,  by  banns  at  Tewksbury 
old  church,  in  the  county  of  Gloucester,  on  Christmas  day  in  the  year  1812: 
that  her  said  husband  Thomas  Fletcher  was  bom  at  Tewksbury  aforesaid, 
of  parents  who  were  legally  setded  there,  and  that  he  has  never  done  any 
act  to  pain  a  settlement  in  his  own  ri^t :  that  about  a  year  after  her  lna^ 
riage,  her  said  husband  deserted  her  and  came  to  live  at  Arnold,  where  the 
examinant  found  him  about  four  years  afterwards  living  with  another 
woman.  Her  husband  ran  away  firom  her  ^there,  and  she  lived  at  r» ^ig 
Arnold  three  or  four  years,  and  latterly  has  been  residing  at  Mans-  ^ 
field :  that  she  has  had  by  her  said  husband  one  child  named  Betsey,  now 
aged  about  twenty-seven  years,  and  married,  and  residing  at  Beeston,  in  this 
county,  the  last  time  this  examinant  heard  of  her. 

That  she,  this  examinant,  about  twenty  years  ago,  was  married  b]r  banns 
at  Mansfield  aforesaid  to  Henry  Young  Parsons,  by  whom  she,  this  exa- 
minant, has  had  two  children,  viz.,  Heniy,  aged  about  nineteen  years,  an 
idiot,  and  Elizabeth,  aged  about  seventeen  years,  who  has  veiy  ill  health. 
That  she,  this  examinant,  and  her  said  two  last-named  children  are  now 
chargeable  to  the  parish  of  Mansfield  aforesaid.  That  about  nine  years  aj^ 
she,  this  examinant,  was  residing  at  Sutton  in  Ashfield,  in  this  county  with 
the  said  Henry  Yoimg  Parsons ;  and,  from  information  she  had  received,  she 
ascertained  that  her  first  named  husband,  Thomas  Fletcher,  was  residing  at 
Mansfield  aforesaid ;  and  she  came  to  him  and  found  him  living  there  with 
another  woman,  by  whom  he  had  several  children.  In  a  short  time  afte^ 
wards  Thomas  Fletcher  came  to  Sutton  in  Ashfield  aforesaid,  and  demanded 
her,  this  examinant,  fix>m  the  said  Henry  Young  Parsons ;  and  she  accord- 
ingly went  with  him  to  Birmingham,  where  they  resided  about  one  month ; 
and  he  then  robbed  this  examinant  of  every  article  she  was  worth,  and 
turned  her  and  her  two  last-named  children  into  the  street.    That  she  has 
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never  seen  her  said  husband  since  that  time.  That  die,  this  examinant,  is 
now  ill  and  unable  to  go  to  the  petty  sessions  to  be  examined  to  her  setde- 
ment(a) 

*4461  *^^  notice  of  the  grounds  of  appeal  stated  that  the  grounds  of 
-'  appeal  were :  That  in  ract  the  said  Heniy  is  not  the  child  of  the  said 
Ann  Fletcher,  otherwise  Ann  Parsons,  as  in  the  examination  in  this  case 
stated,  but  that  the  said  Henry  is  a  bastard  bom  in  the  said  parish  of  Mans- 
field prior  to  the  passing  of  Uie  4  &  5  W.  4,  c.  76,  entitled,  &c.,  (the  case 
stated  the  title  of  stat.  4  &  5  W.  4,  c.  76 ;)  and  diat  the  said  Henry  is 
settled  in  the  said  parish  of  Mansfield.  And  mat  the  said  Elizabeth  is  not 
the  child,  &c.,  (the  case  added  the  same  allegations  as  to  Elizabeth.^ 

At  the  trial,  the  marriage  of  Ann  Fletcher  to  Thomas  Fletcher  m  1812 
being  admitted,  the  respondents  called  the  pauper  Ann  Fletcher,  who  proved 
that  the  paupers  Henry  and  Elizabeth  were  her  children.  Thomas  Fletcher, 
the  husband  of  Ann  Fletcher,  is  still  living.  The  children  removed  by  the 
order  are  the  bastard  children  of  Ann  Fletcher  by  Henry  Young  Parsons, 
and  were  christened  by  the  names  of  Heniy  and  Elizabeth  Parsons,  and  have 
never  gone  by  the  name  of  Fletcher,  or  any  other  name  but  that  of  Parsons. 
Henry  is  of  the  age  of  nineteen  and  upwards,  and  Elizabeth  of  the  age  of 
seventeen  and  upwards.  The  pauper  Ann  was  married  to  Parsons  by  banns 
at  Mansfield  in  1818,  and  cohabited  with  him  at  Mansfield  fit>m  1818  to 
1832  ;  and  during  such  time  the  paupers  Henry  and  Elizabeth  were  bom. 

No  other  witness  was  called  by  the  respondents.  No  evidence  whatever 
was  offered  on  the  part  of  the  appellants. 

If  the  court  shall  be  of  opinion  that  the  Question,  whether  the  paupers 

Henry  and  Elizabeth  were  the  le^timate  chilaren  of  Thomas  Fletcher,  was 

•4471   ^*^'y  raised  •by  the  grounds  of  appeal,(ft)  and  that  the  court  were 

^  justified  on  the  evidence  before  them  in  finding  the  facts  above  stated, 

then  the  order  of  sessions  is  to  be  confirmed,  otherwise  to  be  discharged. 

Clarke  and  WUdman  in  support  of  the  order  of  sessions.  The  order  was 
right  if  there  was  any  evidence  upon  which  a  jury  might  have  found  that 
the  children  were  illegitimate.  It  has  been  decided  in  this  court  that  neither 
husband  nor  wife  can  give  evidence  proving  or  tending  to  prove,  non-access ; 
Rex  V.  Sourtan,  5  A.  &  E.  180,  (31  E.  C.  L.  R.  312 ;)  but  they  may  give 
evidence  of  other  facts  establishing  the  illegitimacy.  Patteson,  J.  says, 
in  that  case,  p.  186,  ^*  It  will  not  be  disputed  that  the  parents  may  bastardize 
their  issue  by  any  evidence  except  of  non-access,"  Thus  the  wife  may 
prove  her  own  adultery ;  Rex  v.  Readings  1  Bott,  439 ;  PI.  600,  6th  ed. ; 
S.  C.  Ca.  K.  B.,  temp.  Hard.  79 ;  Rex  vMiffe,  8  East,  193.(c)  And,  al- 
though non-access  be  not  directly  proved,  illegitimacy,  like  any  other  fiust, 
may  be  shown  circumstantially,  in  The  Banbury  Peera^  case  (a)  the  judges, 
in  answer  to  a  question  by  the  House  of  Lords,  laid  it  down  unanimously, 
<^  that  the  presumption  of  legitimacy  arising  from  the  birth  of  a  child  during 
wedlock,  the  husband  and  wife  not  being  proved  to  be  impotent,  and  having 
opportunities  of  access  to  each  other,  during  the  period  in  which  a  child 
*AAR}  *c^^^^  ^^  begotten  and  bom  in  the  course  of  nature,  may  be  rebut- 
J   ted  by  circumstances  inducing  a  contrary  presumption.''    The  judg- 

(a)  See  staL  49  G.  3,  c.  134,  s.  4.  (6)  See  p.  46S,  note  (b),  post 

(c)  See  Rex  ▼.  Kea,  11  East,  132. 

(d)  Appendix,  note  (£),to  Le  Marchaot's  Report  of  the  Proceedings  of  the  House  of  Lorda 
on  the  Claims  to  the  Baronjr  of  Gardner,  389, 48a  Also  8  Selw.  N.  P.  749,(tit  Ejicttntni^ 
10th  ed.  Bafdmry  Pterage  case,  1  Sin».  dt  Stn.  1A8.  See  also  A  Treatise  on  the  Law  of 
Adulterine  Bastardy,  with  a  Report  of  the  Banbury  care,  dec,  by  Sir  H.  Nicolas.  Lov 
doui  1836.  ^ 
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inent  of  Ashhubst,  J.,  in  Goodri^ht  denu  Tang^an  v.  Saul^  4  T.  R.  356,  shows 
the  opinion  of  the  court  at  that  tune  that,  without  direct  proofe,  there  may  be 
circumstances  which  rebut  the  presumption  of  access,  and  show  the  child  to 
be  a  bastard.  In  Morris  v.  DmneSj  5  Clark  &  Fin.  163,  in  the  House 
of  Lords,  Lord  Cottenham,  C,  held,  (see  p.  241,  et  seq.)  that  even 
where  the  opportunity  of  sexual  intercourse  has  been  proved,  circumstances 
may  be  relied  upcm  to  Aow  that  it  did  not  take  place ;  and  he  cited  the  opinion 
of  Lord  Redesdale,  in  Banbwry  Peerage  case,  that  the  presumption  of 
legitimacy  may  be  rebutted,  first  by  direct  evidence,  as  of  impotency  and 
non-*access,  that  is,  impossibility  of  access ;  secondly,  by  "  all  those  circum* 
stances  which  can  have  the  efiect  of  raising  a  presumption  that  the  child  is 
not  the  issue  of  the  husband."  In  the  last-mendoned  case,  where  the  House 
of  Lords  decided  against  the  legitimacy,  there  appeared  to  have  been  oppor- 
tunities of  access ;  but  as  Lord  Cottenham  observes  in  Morris  v.  Davies^ 
5  Clark  &  Fin.  252,  ^^tfaepresumpUon  of  sexual  intercourse  thence  arising, 
was  rebutted  by  the  conduct  of  the  parties  and  other  circumstantial  evidence. 
And  in  Morris  v.  Dames  the  same  presumption  was  held  to  be  rebutted  b^ 
the  circumstances  of  the  case,  and  die  House  of  Lords  disaffirmed  the  legiti- 
macy. In  the  present  case  there  is  no  circumstance  showing  even  a  proba- 
bility of  access  by  '^the  husband  when  the  children  in  question  were  rm^AQ 
begotten.  The  wife,  at  the  time  of  her  second  marriage  at  least,  can-  *- 
not  be  supposed  to  have  known  that  he  was  alive ;  for,  if  she  had,  she  was 
^ilty  of  a  crime  in  marrying ;  and  the  presumption  in  iavour  of  innocence 
IS  always  to  be  preferred.(a)  The  proof  in  favour  of  access,  if  any,  is  far  less 
strong  dian  those  given  at  nisi  prius  in  Morris  v.  Davi€s.(b)  [Lord  Denman, 
C.  J.  We  do  not  know  how  much  of  the  facts  stated  there  may  have  been 
believed  by  the  jury.(c)  Did  any  one  say,  in  that  case,  that  the  alleged 
facts,  if  true,  did  not  prove  access  ?]  In  Cope  v.  Cope,  1  M.  &  Rob.  269 ; 
S.  C.  5  Car.  &  P.  604,  (24  E.  C.  L.  R.  475,)  the  proof  of  access  was  stronger 
than  in  the  present  case,  though  much  weaker  than  in  Morris  v.  Davits : 
but  Alderson,  B.,  left  it  to  the  iiu-y  to  say,  under  the  circumstances, 
whether  the  husband  had  availed  himself  of  die  opportunities  of  access. 
[Williams,  J.  There  is  no  evidence  here  of  non-access.] 

Whitekurst  and  WiUmore^  contrii,  were  stopped  by  the  court. 

Lord  Denman,  C.  J.  The  question  is,  whether  in  this  case  there  be  any 
evidence  of  illegitimacy ;  and,  to  establish  that,  it  is  necessary  to  show  non- 
jiccess  of  the  husband.  That  may  be  proved  by  circumstances ;  one  r*^gQ 
*of  which  certainly  is  ah  adulterous  intercourse  between  the  husband  *■ 
or  wife  and  another  party.  But  here  the  whole  proof  consists  only  of  that 
single  fact.  We  are  not  told  what  the  husband  was  doing,  or  where  residing 
at  the  time  when  the  two  children  in  question  were  begotten.  I  think,  there- 
fore, that  the  sessions  were  not  justified  in  their  finding.  It  is  indeed  said 
in  1  Harrison's  Digest,  462,  tit  Bastardy  I.,  that,  "  If  a  husband  have 
access,  and  others  at  the  same  penod  have  a  criminal  intimacy  with  his  wife, 
and  she  have  a  child,  such  ctild  is  legitimate  ;  but  if  the  husband  and  wife 
be  living  separately,  and  the  wife  h  notoriously  living  in  adultery,  a  child 
bom  under  such  circumstances  would  be  illegitimate,  although  the  husband 
had  an  opportunity  of  access ;"  and  Cope  v.  Cope,  5  Car,  &  P.  604,  1  M. 

(a)  See  Rex  y.Harbcme^  8  A.  &  £.  540. 

(b)  Clarke  here  cited  the  report  of  the  second  triftl,  in  3  Car.  dt  P.  215,  (14  E.  C. !«. 
It  276.) 

(r)  See  the  judgment  of  Lord  Lyndhurst,  C  in  MorriM  v,  Davtti,  6  Clark  Sl  Fin.  21 1. 
id)  The  former  report  was  cited,  from  the  words  **  Bot  then,  thirdly,"  to  the  words  *'oa 
tkat  principle:**  p.  876. 


450] 


1  ADOLPHm  &  Ellis,  N.  &  ^1 


&  Rob.  269,  is  referred  to.  And,  in  the  report  of  that  case  in  5  Car.  &  P., 
Ald£rson,  B.,  is  stated  to  have  said,  that,  ^^  If  the  husband  and  wife  arc 
living  separate,  and  the  wife  is  notoriously  living  in  open  adultery,  although 
the  husband  have  an  opportunity  of  access,  it  would  be  monstrous  to  sup* 
pose,  that,  under  these  circumstances,  he  would  avail  himself  of  such  oppor* 
tunity.  The  legitimacy  of  a  child  bom  under  sudi  circumstances  could 
therefore  not  be  establi^ed."  But  in  1  Moody  &  Rob.  275,  the  words  are 
reported  thus :  ^^  Even  where  the  husband  is  shown  to  have  had  these  oppor- 
tunities of  access,  and  was  not  impotent,  still  this  presumption  also  (of  sexuEiI 
intercourse)  may  be  rebutted ;  as  where  the  wife  is  living  in  open  and  noto* 
rious  adultery,  and  the  husband  on  one  single  occasion  only  had  opportunity 
of  access  to  her,  and  then  at  a  time,  and  under  circumstances,  rendering  it 
*4511  ^^^^^^^^y  improbable  that  he  availed  himself  ^of  the  opportunity, 
^  those  facts  might  perhaps  be  urged  as  a  reasonable  ground  for  conr- 
eluding  that  sexual  intercourse  did  not  take  place ;  the  case  of  Morris  v. 
Davies  was  decided  on  that  principle ;  the  lord  chief  baron  coming  to  the 
conclusion,  that  the  open  adultery  of  the  wife,  and  her  concealing  die  birth 
irom  the  husband,  and  other  circumstances,  led  to  the  inference  thai  no  inter- 
course had  taken  place  between  the  husband  and  wife.  But,  in  considering 
this  question,  you  ought  to  be  very  careftil  in  examining  the  evidence,  and 
to  have  such  cogent  proof  before  you,  as  leaves  no  doubt  in  your  mind,  that 
the  husband  did  not  avail  himself  of  the  opportunity  of  intercourse."  The 
jury,  therefore,  are  to  say  whether  intercourse  in  fact  took  place ;  and,  unless 
they  are  satisfied  that  it  did  not,  the  general  doctrine  as  to  legitimacy  applies. 
That  is  very  different  from  the  rule  as  laid  down  in  the  other  report.  And  at  any 
rate  it  is  very  dangerous  to  take  rules  of  law  from  the  summing  up  of  a  judge 
at  nisi  prius,  when  perhaps  he  b  only  referring  to  the  circumstances  of  the 
particular  case,  and  assuming  the  principles  of  law  as  well  known.  It  is 
not  inconsistent  with  any  established  rule  to  say  that  non-access  is  a  fact  to 
be  proved  by  those  denying  the  legitimacy,  and  not  to  be  proved  by  the 
wife :  and  that  the  wife's  living  in  adultery  is  not  sufficient  to  show  that  the 
husband  is  not  the  father  of  the  child. 

Patteson,  J.  I  was  at  first  puzzled  by  the  uase  of  Cope  v.  CopCy  1  M.  & 
Rob.  269 ;  S.  C.  5  Car.  &  P.  604,  (24  E.  C.  L.  R.  475:)  but,  when  the 
report  in  Moody  and  Robinson  is  referred  to,  it  shows  only  that,  if  there  be 
*4521  *^"  opportunity  of  access,  the  circumstances  of  the  case  may  still  be 
^  relied  on  to  show  that  no  intercourse  took  place.  That  is  very  dif- 
ferent from  saying  that,  if  there  was  an  opportunity  of  access,  that  fact  shall 
not  avail  where  the  wife  was  living  in  adultery.  Here  the  circumstances 
are,  that  the  pauper  was  deserted  by  her  husband,  who  then  lived  with 
another  woman ;  that  some  years  afterwards  she  was  married  again  by  banns, 
living  her  husband,  and  afterwards  had  two  children,  now  seventeen  and 
nineteen  years  old :  and  from  these  facts  alone  we  are  called  upon  to  infer 
that  there  was  no  access  of  the  husband  to  the  wife,  though  during  any  part 
of  the  time  he  may  have  been  living  at  the  next  door.  I  think  we  cannot 
form  any  such  conclusion. 

Williams,  J.,  concurred.(a)  Order  of  sesrions  quashed.(&) 

(a)  Wifjrhtmaii,  J.,  had  left  the  coort 

(6)  The  point,  whether  the  grounds  of  App^l  ^^y  raised  the  qaestion  as  to  Heiiiy  and 
Blizaheth  heing  tht  Ugitinuttt  children  of  Thoma§  FUidur,  is  rendered  immaterial  by  the 
judifrmeot,  and  was  not  moch  discussed.  Lord  Denoian,  C.  J.,  observed  that  the  words 
**a8  in  the  examination  in  this  case  stated**  seemed  to  remove  the  supposed  objection 
Clarke  referred  to  Regina  ▼.  Tke  Juiticn  of  tht  Wnt  Ri4i»iSf  10  A.  dc  £.  MA. 
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•ITie  QUEEN  v.  The  Mayor  of  UCHFIELD.  [*453 

In  a  borough  comprisiDg  several  districts,  an  inhabitant  of  one  district,  qualified  to  be  a 
burgess,  sent  in  to  the  town  clerk,  before  the  annual  revision,  his  notice  of  claim  to  be 
placed  on  the  burgess  list  for  his  district.  The  overseers  negligently  omitted  sending 
any  burgess  list  for  that  district  to  the  revision  court;  the  mavor,  consequently, de- 
cided (against  the  opinion  of  the  assessors^  that  the  applicant's  name  could  not  be 
placed  on  any  list,  though  he  proved  his  qualification ;  and  the  burgess  roll  was  made . 
up,  omitting  his  name. 

On  motion,  under  stat.  7  W.  4,  &  1  Vict  c  78,  s.  84,  this  court  granted  a  mandamus  to 
the  mayor  to  insert  the  name  in  the  burgess  roll. 

Where  the  overseers  wholly  neglect  to  make  any  burgess  list  for  a  particular  district, 
and  it  appears  that  there  are  qualified  persons  within  it  who  have  claimed  to  be  inserted 
in  the  burgess  list  of  the  borough :  QiMerv  whether  the  revision  court  may  make  an 
original  list  for  such  district. 

Qtuere  whether  affidavits  on  motion  for  mandamus  were  exempted  from  stamp  duty  by 
sut.  5  G.  4,  c.  41,  s.  1.    (See  stat.  4  dt  6  Vict,  c  84,  s.  1.) 

A  RULE  nisi  was  granted  in  last  Michaelmas  tenn  for  a  mandamus  to  the 
mayor  of  Lichfield  to  insert  the  name  of  John  Mott  in  the  buj^ess  roll  of  that 
borough. 

*rhe  rule  was  obtained  on  the  affidavit  of  John  Mott  and  others^  stating 
that,  on  the  revision  of  the  burgess  lists  for  the  borough  of  the  city  of  Lich- 
field in  October,  1840,  John  Mott  was  an  inhabitant  householder  of  the 
borough,  occupying  a  house  in  the  place  therein  called  the  Close,  and  quali- 
fied to  be  a  burgess,  and  had  sent  to  the  town  clerk  his  notice  of  claim,  in 
the  form  given  by  stat.  5  &  6  W.  4,  c.  76,  sched.  (D),  No.  2,  to  be  inserted 
in  the  burgess  list.  That  several  other  notices  of  claims  by  occupieis  of 
property  in  the  Close  had  been  delivered  to  the  town  clerk,  and  that  be,  on 
the  revision,  produced  in  court  Mott's  and  sundry  other  notices  of  claims; 
but  that  the  insertion  of  Mott's  name  was  objected  to  because  '^  there  was 
no  list  of  burgesses  for  the  said  place  called  the  Close  then  before  the  couit, 
wherein  the  court  coidd  insert  the  name  of  the  said  John  Mott  and  the  other 
claimants  for  the  said  place ;''  and  the  mayor  upon  this  objection  refused  to 
insert  the  name.  That  proof  on  oath  was  then  given  in  court  as  to  Mott's 
qualification ;  and  that  the  assessors,  *who  differed  from  the  mayor,  r*^^ 
made  out  and  signed  in  court  a  list  of  burgesses  for  the  Close,  and  *■ 
subscribed  to  it  a  declaration  that  they,  the  assessors,  being  the  majority  of 
the  court,  did  adjudge  the  above-named  persons  to  be  burgesses  for  the 
borough :  that  the  assessors  then  requested  the  mayor  to  insert  those  names 
in  the  burgess  list  and  write  his  initials  against  them,  but  he  refused  to  do 
so :  and  that  the  burgess  lists  were  afterwards  entered  in  a  book  according 
to  sect.  22  of  stat.  5  &  6  W.  4,  c.  76,  and  Mott's  name  not  included. 

The  affidavits  in  answer  stated  that  the  borough  of  Lichfield  is  divided 
into  two  wards,  the  north  and  the  south,  the  norm  containing  four  distmct 
parishes  or  places,  each  maintaining  its  own  poor,  and  having  its  own  over- 
seers, viz.  part  of  St.  Mary's  parish,  part  of  St.  Michael's  parish,  the  parish 
of  St.  Chad,  and  the  parish  or  place  called  Lichfield  Close:  That  Bennett 
and  Fell  were  the  overseers  of  Lichfield  Close  on  September  5th,  1840,  and 
that  they  did  not  on  that  day  deliver  to  the  town  clerk  a  burgess  list  for 
Lichfield  Close,  according  to  stat.  5&6  W.  4,  c.  76,  s.  15,  but  wron^ully 
neglected  to  do  so ;  wherefore  the  town  deik  did  not  and  could  not  pnnt  or 
affix  in  a  public  place  copies  of  such  list,  or  produce  such  list  at  the  court 
of  the  mayor  and  assessors ;  and  that  the  town  clerk,  at  that  court,  stated  on 
oath  the  reason  of  such  default:  That  he  did  lay  before  the  court  burgess 
lists  for  the  three  other  divisions  of  the  North  Ward ;  and  that  Mott  and 
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others  (having  giren  notice)  produced  evidence  in  support  of  their  claims  to 
be  enrolled  in  respect  of  property  in  Lichfield  Close,  but  the  mayor  said 
that  he  could  not  insert  their  names  in  the  lists  for  St.  Mary's,  St.  Michael's, 

^4551  ^^  ^^'  ^^^%  ^^^  ^^  ^^  power  to  make  a  *new  or  original  list,  but 
-'  could  only  correct  or  supply  certain  omissions  in  those  made  out  by 
the  overseers :  That  penal  actions  were  brought  against  Bennett  and  Fell  for 
their  omission,  and  they  paid  the  penalties  and  costs.  And  the  town  clerk 
deposed  "  that  there  is  no  general  burgess  list  for  the  said  borough  except 
that  made  out  by  this  deponent  as  town  clerk,  and  entered  in  a  book  on  or 
before  the  22d  day  of  October,  in  every  year,  afler  the  burgess  lists  have 
been  duly  revised  and  signed  pursuant  to  the  said  act,  which  said  book  is 
called  the  burgess  roll." 

Jervis  and  WiaddiwUm  now  showed  cause,  and  contended,  in  the  first 
instance,  that  the  affidavits  on  the  other  side  were  inadmissible  because  not 
stamped.  Stat.  55  G.  3,  c.  184,  schedule,  part  ii.,  sect.  3,  tit.  Proceedings 
in  the  Courts  of  LaWy^  &c.,  imposes  a  duty  on  any  ^'  affidavit,  to  be  filed, 
read,  or  used  in  any  of  the  courts  of  law  or  equity  at  Westminster."  Stat. 
5G.  4,  c.  41,  ^^to  repeal  certain  duties  on  law  proceedings,"  &c.,  repeals 
(by  sect.  1  and  schedule,  part  iii.)  the  duty  on  aifidavits  "to  be  filed,  read, 
or  used  in  any  action  or  m^,"  but  in  no  other  proceeding,  "  in  any  of  the 
courts  of  law  or  equity  at  Westminster ;"  therefore  affidavits  not  used  in  an 
action  or  suit  are  still  liable:  and  Coleridge,  J.,  has  ruled  so  in  the  Bail 
Court.(a)  [Lord  Denman,  C.  J.  If  the  present  law  be  such  as  to  give 
effect  to  this  objection,  it  ought  to  be  very  speedily  altered.(&)  We  will 
hear  the  argument,  and  look  into  these  affidavits,  subject  to  what  we  may 
ultimately  mink  of  the  objection.] 

*4561  ^'I^ci^)  as  to  the  merits  of  the  case,  Mott's  application  to  the  mayor 
-I  could  not  be  comphed  with.  By  stat.  5  &  6  W.  4,  c.  76,  s.  15,  the 
overseers  of  every  parish  are  to  make  out,  sign,  and  deliver  to  the  town  clerk, 
an  alphabetical  list,  to  be  called  ^'  the  burgess  list,"  of  all  perspns  entitled  to 
be  enrolled  in  the  burgess  roll  of  the  year,  in  respect  of  property  within  such 
parish.  By  sect.  17,  every  person  omitted  '^  in  any  such  burgess  listj*^  and 
claiming  to  have  his  name  inserted  therein,  shall  give  notice  to  the  town 
clerk,  according  to  the  form  No.  2,  in  sched.  (D),  which  reauires  the  claim- 
ant to  specify  the  parish  wherein  his  qualification  arises ;  ana  the  town  clerk 
shall  include  the  names  of  all  persons  so  claiming,  and  of  all  persons  ob- 
jected  to  as  not  entided  to  be  retained  on  the  ourgess  list,  in  lists  made 
respectively  according  to  forgis  in  sched.  (D),  and  '^  shall  cause  copies  of  such 
several  lists  to  be  fixed  on  or  near  the  outer  door  of  the  town  hall  or  in  some 
public"  situation  in  the  borough,  during,  &c.,  and  shall  likewise  keep  co- 
pies of  the  names  of  all  persons  so  claiming,  and  of  all  peisons  so  objected 
to,  to  be  perused  b}  any  person  at  all  reasonable  hours,  &c.  And,  by  sect. 
18,  the  mayor  and  assessors  shall  hold  a  court  for  revising  the  said  burgess 
lists,  the  ovetseers  of  each  parish  attending  to  answer  questions  upon  oath ; 
^^  and  the  mayor  shall  insert  in  such  lists  the  name  of  every  person  who  shall 
be  proved,  to  the  satisfaction  of  the  court,  to  be  entitled  to  be  inserted 
therein,  according  to  the  provisions  of  this  act,  and  shall  retain  on  the  sai^ 
list  the  names  of  all  persons  to  whom  no  objection  shall  have  been  duly 
made,  and  shall  also  retain  on  the  said  lists  the  name  of  every  person  who 
*4571  ^^  ^w^  been  objected  to  by  any  pecson,  unless  *the  part^  so  ob« 
^   jecting  shall  appear  by  himself  or  by  some  one  on  his  behalf  in  sup- 

(a)  See  In  thi  Maitir  of  Timpimam  and  Rud^  9  DoWl.  P^  0. 9M;  Ex  parte  Watkin% 
•  Dowl.  P.  C.  974. 
(6)  Bee  jk  M8,  note  (a),  post 
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port  of  such  objection :"  and,  where  the  party  having  daly  objected  shall 
appear,  the  court  shall  require  proof  of  qualification  from  the  party  objected 
to ;  and,  if  satisfactory  proof  be  not  given,  the  mayor  shall  expunge  the 
name  of  the  party  "  from  the  said  UstSy  and  he  shall  also  expunge  from  the 
said  lists  the  name  of  every  person  who  shall  be  proved  to  the  court  to  be 
dead,  and  shall  correct  any  mistake  or  supply  any  omission  which  shall  be 
proved  to  the  court  to  have  been  made  in  any  of  the  said  lists  in  respect  of 
the  name  or  place  of  abode  of  any  person  who  shall  be  included  in  any  such 
list,  or  in  respect  of  the  local  description  of  his  property."  By  sect.  19,  the 
mayor  "  shall,  in  open  court,  write  his  initials  against  the  names  respectively 
struck  out  or  inserted,  and  against  any  part  of  the  said  lists  in  which  any 
mistakes  shall  have  been  corrected,  and  shall  sign  his  name  to  every  page 
of  the  several  lists  so  settled."  And,  by  sect.  22,  ^^  the  burgess  lists,  so 
revised  and  signed  as  last  aforesaid,  shall  be  delivered  by  the  mayor  to  the 
town  clerk  of  such  borough,  who  shall  keep  the  same,  and  shall  cause  the 
said  burgess  lists  to  be  fairly  and  truly  copied  into  one  general  alphabetical 
list  in  a  book,"  to  be  completed  on  or  before  22d  October ;  "  and  eveiy 
such  book  in  which  the  said  burgess  lists  shall  have  been  copied  shall  be  the 
burgess  roll  of  the  burgesses  of  such  borough  entitled  to  vote,  ai^er  the  pass- 
ing  of  this  act,  in  the  choice  of"  councillors,  assessors,  and  auditors.  Sect. 
48  imposes  a  penalty  upon  any  overseer  who  *^  shall  neglect  or  refuse  to 
make  out,  sign,  and  deliver  such  list  as  aforesaid." 

The  reference  to  an  original  list  made  out  by  the  ^overseers  is  kept  r^^-o 
up  through  all  the  clauses ;  and  the  mayor  cannot  insert  in,  orTeject  I- 
from,  any  list  but  that.  Here,  no  such  list  was  ever  made  for  Lichfield  Close. 
Stat.  7  W.  4,  and  1  Vict.  c.  78,  s.  24,  cannot  assist  the  present  applicant ;  that 
enables  a  person  "  whose  claim  shall  have  been  rejected,  or  name  expunged, 
at  the  revision  of  the  burgess  roll"  to  apply  for  a  mandamus  to  the  mayor  for  the 
time  being  to  "  insert  his  name  upon  the  burgess  roll,"  whereupon  the  court 
is  ^'to  inquire  into  the  title  of  the  applicant  to  be  so  enrolled,"  and,  if  it 
award  such  mandamus,  the  mayor  '^  shall  be  bound  to  insert  the  name  upon 
the  burgess  roll."  But  that  can  apply  only  where  the  party  has  established 
some  right  before  the  mayor  and  assessors.  Here  the  applicant  appeared  at 
the  court  of  revision  without  a  right  to  have  his  name  inserted  in  any  list 
before  that  court.  [Patteson,  J.  He  had  done  all  he  could.  He  ought 
not  to  have  been  prejudiced  by  the  neglect  of  the  parish  officers.]  The  title 
which  the  court  here  is  to  inquire  into  is  the  title  which  the  party  had  when 
before  the  mayor.  If  he  had  none  then,  this  court  cannot,  under  stat. 
7  W.  4,  and  1  Vict  c.  78,  s.  24,  place  him  in  a  better  situation  than  he 
stood  in  at  the  revision.  [Patteson,  J.  You  do  not  deny  that  he  would 
have  had  a  right  to  be  enrolled  if  there  had  been  a  list  for  the  Close.  Wis 
he  to  lose  his  right  because  others  did  not  do  their  duty  ?]  It  must  some- 
times happen  so,  where  a  claim  depends  upon  the  making  out  of  lists.  The 
neglect  to  make  out  those  in  question  subjects  the  overseer  to  a  penal  action ; 
King  V.  BurreUy  12  A.  &  £.  460,  (40  £.  C.  L.  R.  96  ;)  which  would  not 
be  reasonable  if  the  nonfeasance  did  not  prejudice  the  ri^ts  of  those  omit* 
ted.  And  Lord  Denman,  C.  J.,  in  that  case  ^insists  upon  the  im-  r^AO^ 
portance  of  giving  efTect  to  stat.  5  &  6  W.  4,  c.  76,  s.  48,  and  to  ^  ^^^ 
sect.  15,  which  regulates  the  making  and  delivery  of  die  lists,  because  those 
flections  aflbrd  ^^  the  only  security  for  canying  out  the  provisions  of  the  aet 
in  this  respect,  "(a)  The  whole  proceedings  in  the  revision  court  are 
ibanded  upon  the  lists  made  out  by  the  oveneers  under  stat.  6  &  6  W.  4, 

(a)  Waddlngton  cited  Uiis  from  9  Law  Joiinia]«  New  Series,  part  S,  p.  340,  Q.  B. 
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c.  76,  s.  16 ;  the  mayor  has  not  jurisdiction  to  insert  a  park's  name  in  any  but 
the  list  so  made  out  for  his  OMm  district :  he  may  supply  omissions  in  a  list,  but 
not  the  totsJ  want  of  one.  To  hold  otherwise  would  be  treating  all  the  pro* 
visions  on  this  subject  as  merely  directory.  In  Bex  v.  The  Justices  of 
LeicesteTj  7  B.  &  C.  6,  (14  £.  C.  L.  R.  3,)  words  apparendy  imperative 
were  held  directory ;  diat  case  went  very  far,  but  bears  no  resemblance 
to  this. 

Sir  W,  W.  FoUetiy  contriL  The  rig^t  in  respect  of  which  this  party  claims 
is  that  conferred  by  occupation  and  being  rat^,  under  stat.  5  &  6  w.  4,  c. 
76|  s.  9.  He  claims  because  he  answers  all  the  requisites  of  that  section. 
The  demand  now  made  is,  to  be  entered  on  the  burgess  roll,  not  on  any 
rarticular  Ust ;  the  roll,  under  sect  S2,  does  not  consist  of  the  separate  lists. 
By  sect.  28  the  persons  qualified  to  be  elected  councillor  or  alderman  are 
those  entiikd  to  be  on  the  burgess  roU  ;(a)  the  persons  so  entide<l  are  those 
who  fidfil  the  requisites  of  sect.  9 ;  and  the  objects  of  stat  7  W.  4«  &  1  Vict, 
c.  78y  s.  24,  isy  that  parties  entided  to  be  on  the  roll  shall  not  be  excluded 
by  the  act  of  the  mayor  or  the  assessors.  Their  act,  and  the  omission  of  the 
*4601  *^^^i^^^^9  ix^^t  disfranchise  a  whole  constituency,  and,  for  this, 
-I  penal  actions  would  afford  no  rem^y;  on  which  account  tho  last- 
cited  clause  was  framed.  [Patteson,  J.  That  provides  for  ^he  case  of  a 
person  *^  whose  claim  shall  have  been  rejected.'^  Can  it  be  said  that  tlie 
applicant  in  this  case  was  rejected  ?]  He  made  a  demand  which  was  not 
complied  with.  [Patteson,  J.  The  mayor  in  this  case  does  not  reject  any 
claim.  He  only  says,  "  I  cannot  insert  the  name,  for  there  is  nothing  to 
insert  it  in.''  Loixl  DENiiAN,  C.  J.  He  mi^t  say, "  Give  me  the  list,  and 
I  will  insert  it."]  He  should  have  made  a  list  at  the  time.  But  at  all 
events  this  court  will  order  the  name  to  be  put  on  the  roll.  The  burgess 
list  and  burgess  roU  are  not  well  distinguished  by  stat  5  &  6  W.  4,  c.  76. 
Under  sect  17,  and  sched.  (D),  No.  4,  the  claim  is  to  be  inserted  on  "  the 
burgess  list  of  the  borou^."  [Patteson,  J.  When  that  claim  is  made 
there  is  no  such  list  yet  existing.]  The  several  parochial  papers  are  looked 
upon  as  comprising  tne  general  burgess  list.  The  claimant  does  not  demand 
to  be  inserted  in  the  list  of  any  particular  parish,  though  undoubtedly  it  is 
the  duty  of  the  mayor  and  assessors  to  insert  the  name  in  one.  If  there  is 
none  returned  for  tne  parish  to  which  the  claimant  belongs,  it  may  be  diffi- 
cult to  say  what  the  mayor  should  do ;  but  the  best  course,  probably,  would 
be  to  insert  it  in  a  list  as  of  that  parish.  [Patteson,  J.  Poo  ce  natfi,  to 
correct  the  overseers'  blunder  ?]  Suppose  the  overseers  should  think  no 
person  in  a  particular  parish  entided,  and  should  expressly  return  that,  and 
the  mayor  should  think  that  one  or  two  persons  were  entitled:  why  might 
not  he  insert  their  names?  It  would  be  monstrous  if,  for  want  oF  such-  a 
power,  the  overseers  mif^t  say  that  none  were  entided,  and  dieir  decision 
*'4611  ^^^^^9  ^o^K^  erroneous.  But,  ^supposing  that  it  cannot  be  said  with 
^  certainty  what  the  mayor  ought  to  do  in.  the  court  of  revision  und^r 
such  circumstances,  this  court  at  dl  events  may,  under  stat..  7  W.  4,  k 
1  Vict.  c.  78,  s.  24,  direct  the  party  to  be  put  upon  die  buigess  rolMf  his  rif^t 
is  clear,  and  he  not  guilty  of  laches.  The  mayor,  in  thiisi  case,  had*  no  right 
to  exclude  the  name ;  for  he  is  bound  by  stat.  5  fc  6  W.  4,  c.  76,  s.  18,  to 
insert  the  name  of  every  person  who  diall,  to  the  satisfaction  of  the  court  of 
mayor  and  assessors,  appear  entitled  to  insertion;  and*  tke  majority- of  the 
court  here  were  satisfied  of  the  tide. 

Lord  Dbnbiav,  C.  J.    Thb  is  an  application  under  stak  T  W.  4,.  lb  1  Viet 

(«)  TiMfis  ealM«th«  «  borgeti  list!?: 
VOL.  xu.  79 '  3  G  * 
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c.  78,  s.  24.  (His  lordship  then  read  the  section.)  The  applicant  is  a  peN 
son  whose  claim  has  been  rejected  at  the  revision  of  the  bui^ess  roll,  impro- 
perly called  so  in  this  clause,  because  no  burgess  roll  is  made  up  till  after 
the  revision :  and  the  principal  Question  is,  Whether  he  has  now  made  out  a 
claim  to  be  upon  the  burgess  roll,  or  whether,  for  that  purpose,  it.  is  neces- 
sary that  he  should  have  been  in  a  situation  to  ieq[uijQe  that  the  mayor  and 
assessors,  at  the  revision,  should  place  him  on  one  of  the  lists  from  ^vhich 
the  burgess  roll  was  made  up.  But  I  do  not  see  that  this  was  necessary; 
because,  after  the  revision,  there  is  a  burgess  roll,  on  which  the  applicant 
now  claims  to  have  his  name  placed ;  and,  if  his  qualification  be  sufficient, 
I  cannot  conceive  that  an  omission  by  the  overseers  to  make  out  a  list  can 
deprive  him  of  his  right  to  be  upon  tl^t  roll.  I  do  not  retract  what  I  said 
in  Kif^  V.  BurrM,  12  A.  &  £.  460,  (40  E.  C.  L.  R.  96  ;)  S.  C.  9  Law 
Jouro.  N.  S.  part  2,  p.  337,  Q.  B.,  as  to  the  importance  of  the  penal  clause, 
s.  48,  of  Stat.  5  &  6  W.  4,  c.  76 :  the  proper  *making  of  these  lists  r«^a 
is  the  duty  of  the  overseers :  their  omission  of  it  throws  great  diffi-  ^ 
cultv  upon  others ;  and  it  is  very  desirable  they  should  bear  in  mind  that  the 
neglect  subjects  them  to  penalties.  But  the  question  here  is,  whether  the 
case  be  within  stat.  7  W.  4,  &  1  Vict  c.  78,  s.  24.  In  my  opinion  that 
clause  ought  to  receive  a  liberal  construction ;  and,  if  we  see  that  the  paitj 
has  a  right,  we  ought  not  now  to  take  from  him  the  benefit  of  it  by  reason 
of  some  defect  arising  from  the  fault  of  the  overseers.  On  the  whole,  I 
think  this  rule  ought  to  be  made  absolute,  subject  to  the  question  on  the 
stamp  acts. 

Patteson,  J.  My  difficulty  was  in  determining  whether  this  party  came 
within  the  description  in  stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  24.  His  name 
was  not  expunged  at  the  revision  of  the  ^^  burgess  roll,"  (which  must  here 
mean  list:)  but  I  think  he  was  a  person  *' whose  claim"  was  "rejected." 
He  sent  in  a  claim  to  the  town  clerk,  and  demanded  that  his  name  should  be 
inserted  in  the  burgess  list  of  his  parish,  or  that  which  ought  to  have  been 
drawn  up  for  it.  It  is  clear  that  that  claim  has  not  been  admitted :  it  has, 
therefore,  been  rejected,  within  the  meaning  of  the  clause.  For  some  time 
I  thought  that  sect.  24  enabled  us  only  to  correct  what  had  been  improperly 
done  on  the  revision,  and  that,  as  the  mayor  in  this  case  could  not  have  in- 
serted the  name  in  any  of  the  lists  before  him,  there  was  nothing  which  ^ 
could  correct.  What  the  mayor  is  entitled  to  do  in  such  a  case  may  be  a 
question.  If  the  overseers  sent  in  a  paper,  saying  that  in  such  a  parish  there 
were  no  persons  entitled,  I  think  it  cannot  be  denied  that  the  mayor  might 
insert  names,  if  the  parties  claimed,  and  ^proved  themselves  entitled :  r«i^ 
and  I  also  think  it  ^r  from  impossible  that,  without  such  a  proceed-  ^ 
ing  by  the  overseers,  if  he  found  that  there  were  many  persons  entitled, 
whose  names  were  not  sent  in,  he  might  make  a  list.  But,  at  all  events, 
there  is,  in  the  present  instance,  a  claim,  and  that  claim  rejected :  the  case 
is  therefore  within  sect  24 ;  and  we  may  order  the  name  to  be  placed  on 
the  burgess  roll. 

WiLLiABfs,  J.  I  am  of  the  same  opinion.  Sect.  24  of  stat.  7  W.  4,  &  1  Vict 
c.  78,  ought  to  hare  a  liberal  construction.  The  argument  against  the  rale 
proceeded  in  reality  upon  the  assumption  that  a  mandamus  was  called  for  to 
insert  the  applicant's  name  in  a  list  for  the  parish  of  Lichfield  Close :  and  it  was 
said  that,  when  this  application  was  before  the  mayor  and  assessors,  there  vras 
no  list  for  the  Close.  But  there  is  now  a  burgess  roll ;  and  upon  that  roll  a  pai^) 
•admitted  to  have  a  good  right,  applies  to  be  placed.  Ex  concessis  he  ought 
to  be  upon  it,  and  I  think  we  ought  to  direct  that  hje  be  placed  there. 
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WiGHTMAN,  J.,  having  been  counsel  in  the  case  when  at  the  bar,  gave 
no  judgment. 

Rule  absolute,  subject  to  the  question  on  the  stamp.(a) 

(a)  Suit.  4  &  6  Vict  c  34,  s.  1,  reciting  that  doubts  have  been  entertained.  Ac^  enacts 
and  declares  that,  from  and  after  the  passing  of  that  act,  the  daty  on  affidavits  to  be  used 
in  the  courts  at  Westminster,  6tc^  shall  be  deemed  to  have  been  repealed  and  to  have 
ceased  from  the  time  of  the  passing  of  stat.  6  0. 4,  c.  41,  upon  all  affidavits  whatsoever, 
to  be  used  in  the  said  courts.    Royal  assent,  3l8t  June,  1841. 

As  to  the  **  burgess  list"  and  "  burgess  roll,"  see  Rtgima  7.  Htrvey,  Trin.  Vac,  (Jone 
34lhO  1842. 


^464]  •The  QUEEN  on  the  Prosecution  of  RICHARDSON  and 

WHITEHEAD  r.  HAWDON  and  Others. 

Where  defendant  remoyes  an  indictment  into  B.  R.  by  certiorari,  and  recognisances 
are  entered  into,  under  stats.  5  dt  6  W.  dt  M.  c.  11,  s.  3 ;  8  di&  9  W.  3,  c.  33,  s.  1 ;  and 
6  &  6  W.  4,  c.  33,  s.  2 ;  conditioned  only  for  the  defendant's  appearing,  pleading,  and 
trying  at  his  expense,  and  the  defendant  is  convicted,  such  recugnisances  will  be 
estreated  for  non-payment  of  the  costs  of  the  prosecution  under  stat.  5  d^  6  W.  dt  M. 
c.  11,  s.  8,  though  the  conditions  expressed  in  the  recognisances  be  performed. 

A  BILL  for  libel  and  conspiracy  was  found  in  this  case  at  the  October 
sessions,  1838,  of  the  Central  Cnminal  Court,  and  the  defendant  Hawdon 
removed  it  by  certiorari  into  the  Queen's  Bench  in  the  Michaelmas  term 
following.  Hawdon,(a)  with  two  sureties,  entered  into  recognisances,  him- 
self in  80/.,  and  the  sureties  in  40/*  each,  conditioned  that,  if  Hawdon  should 
appear  in  die  Court  of  Queen's  Bench  in  Hilary  term,  1839,  and  plead  to 
all  and  singular  indictments  of  whatsoerer  conspiracies  and  misdemeanors 
he,  with  three  others,  stood  indicted,  and  at  his  own  proper  costs  and  charges 
should  cause  and  procure  the  issue  or  issues  that  might  be  joined  thereon  to 
be  tried  in  the  same  term,  or  at  the  sittings  of  nisi  prius  to  be  holden  after 
the  said  term  in  and  for  the  county  of  Middlesex,  if  the  said  court  should 
not  appoint  any  other  time  for  the  trial  thereof,  and,  if  the  said  court  should 
appoint  any  otner  time  for  the  trial  thereof,  then  at  such  other  time ;  and 
should  give  due  notice  of  such  trial  to  the  prosecutor  or  his  clerk  in  court ; 
and  should  appear  from  day  to  day  in  the  said  court,  and  not  depart  until 
discharged  by  the  court ;  the  recognisance  should  be  void,  or  else,  &c. 
Hawdon  appeared  accordingly,  and  pleaded :  judgment  passed  a^nst  him 
(and  another  defendant)  on  the  count  for  the  publication  of  the  libel ;  and 
*4^51  ^^  ^^  sentenced  to  be  ^imprisoned  for  nine  calendar  months ;  which 
-I  punishment  he  suffered.  A  side  bar  rule  was  obtained  for  taxing  the 
costs  of  the  prosecution,  and  they  were  taxed  at  280/.  4s.  10d,{b) 

No  part  of  the  costs  having  been  paid,  a  rule  nisi  was  obtained  by  Hum^ 
Jreyy  in  last  term,  for  estreatmg  the  recognisances ;  and,  in  this  term,  the 
defendant  Hawdon  obtained  a  rule  to  set  aside  the  side  bar  rule  and  alloca- 
tur.    Both  rules  now  came  on ;  when 

The  defendant,  Hawdon,  contended  that  the  condition  of  the  recog- 
nisances had  been  performed,  and  did  not  extend  to  the  costs  of  the  prose- 
cution. 

Humfrey^  contri,  referred  to  stat.  5  &  6  W.  4,  c.  33,  s.  2,  which  ex- 
tends stat.  5  &  6  W.  &  M.  c.  11,  and  stat.  8  &  9  \V.  3,  c.  33:  and  he 
pointed  out  that,  although  the  condition  of  the  recognisance,  in  conformity 
with  sect  2  of  stat.  6  &  6  Wi  &  M.  c.  11,  did  not  specify  die  costs  of  the 
prosecution,  yet,  by  sect.  3  of  the  same  act,  the  recognisances  could  not  be 

(a)  The  present  qaestion  did  not  relate  to  the  other  defendants. 
(6X  See  AfiM  ▼.  IbMNtom  U  A.  4  E.  148,  (89  E.  C.  L.  R.  36.) 
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discharged  till  these  costs  vrere  paid.    He  cited  Rex  t.  Bezardj  7  Dowl.  P. 
C.  680,  and  Rex  v.  Teal^  13  East,  4. 

The  court  (a)  discharged  the  defendant's  rule  for  setting  aside  the  side 
bar  rule  and  allocatur.    As  to  the  other  rule,  Cur,  ado.  imA. 

Lord  Drnman,  C.  J.,  in  this  term,  (May  6th,)  delirered  the  judgment  of 
the  court. 

*This  application  was  made  to  the  court  to  estreat  the  recognisance  r«  <gg 
of  bail  for  nonpayment  of  costs,  under  the  stat.  5  &  6  W.  &  M.  c.  11,  ^ 
and  is  resisted  by  one  of  the  defendants,  not  by  the  bail,  whose  recognisance 
it  is  sought  to  estreat. 

We  are  sensible  of  the  objections  that  may  be  made  to  impoong  upon 
such  persons  an  obligation  not  apparent  on  their  recognisance ;  but  these 
have  been  urged  on  former  occasions,  and  overruled.  The  authorities  were 
admitted,  after  ereat  consideration,  by  Williams,  J. ;  Regina  t.  Bezant; 
and  we  cannot  feel  ourselves  justified  in  departing  from  what  has  been  the 
invariable  practice  many  years. 

We  will  not  now  estreat  the  recognisances,  but  wiU  allow  further  time  till 
the  first  day  of  next  term  for  payment  of  the  costs.  If  they  are  not  then 
paid,  the  rule  must  be  made  absolute. 

Rule  absolute,  unless  the  costs  be  paid  before  next  term. 

(a)  Lord  Denman  C.  J.,  Patteson,  Williams,  and  Wightman,  Js. 


*The  QUEEN  v.  The  Commissioners  for  paving,  lighting,  &c.,  r^i»j 
the  Town  of  CHELTENHAM,  and  for  regulating  the  PoUce  ^  ^ 
thereof;  &c. 

A  paving  act  (1  &  8  0.4,c.cxzi.Jocal  and  personal,  public)  empowered  commissionen 
to  lay  rates,  giring  to  parties  grieved  an  appeal  to  the  qaarter  sessions,  wliose  order 
was  to  be  final ;  and  no  order,  rate,  Ac,  was  to  be  removed  by  certiorari. 

On  appeal  against  a  rate,  the  respondents  objected  to  the  admission  of  certain  evideoce: 
the  sessions,  by  a  majority  of  eleven  magistrates  to  eight,  held  the  evidence  admissi- 
ble; three  of  the  eleven  magistrates  were  partners  in  a  company  to  which  belonged 
certain  premises  assessed  to  the  rate  in  the  name  of  the  occupier. 

The  sessions  quashed  the  rate. 

Held  that,  a  qaestion  in  the  cause  having  been  decided  by  a  court  improperly  constitDted, 
on  account  of  the  interest  of  the  three  magistrates,  the  clanse  prohibiting  certiorari  did 
not  operate :  and  this  court  had  the  order  of  sessions  brought  up  by  certiorari,  and 
quashed  it  on  aflKdavit  of  the  above  facts.  Although  the  affi(Uvits  did  not  satisfy  the 
cotm  that  the  magistrates  had  acted  partially. 

But,  if  a  party  to  the  appeal,  knowing  of  the  interest,  expressly  or  impliedly  assent  to  the 
interested  magistrate  acting,  such  party  cannot  afterwards  make  the  objection. 

Os  the  appeal  of  Philip  Strickland  to  the  Gloucestershire  quarter  sessions) 
aeainst  a  rate  or  assessment  upon  certain  hotises,  lands,  and  tenements  in 
Cneltenham,  made  by  the  commissioners  under  stat.  1  &  2  G.  4,  c.  cxxi., 
(local  and  personal,  public,)  (a)  the  sessions  *( April,  1840)  quashed  r«^ 
the  rate  or  assessment,  with  costs  to  be  paid  to  the  appellant  '- 

(a)  <*  For  better  paving,  lighting,  cleansing,  watching,  and  improving  the  town  of 
Cheltenham  in  the  county  of  Gloucester ;  and  for  regulating  the  police  thereof;  and  for 
removing  and  preventing  nuisances  and  annoyances  therein.** 

8ect.  3  creates  certain  commissioners  for  executing  the  act :  and  subsequent  sectiou 
provide  for  the  election  of  their  successors. 

8ecL  100  enables  the  commissioners  to  raise  money  hr  a  rate  upon  houses,  dec 
tfecL  107  gives  a  power  of  distress  and  sale  of  the  goods  and  ehauels  of  every  tenant  o<* 
occupier  who  shall  neglect  or  refuse  to  pay  the  rates  for  fourteen  days  after  they  are  dils 
and  demand  made. 

Sect.  116  enacu  that  pefsoni  aggrieved  by  aay  rate  or  assessment  may  apply  to  the 
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The  mder  of  seanons  having  been  brou^t  up  by  certiorari,  G.  K.  Bickards, 
in  Miehaehnas  term,  1840,  obtained  a  rule  nisi  to  quash  the  order  for 
insufficiency. 

The  rule  was  drawn  up  on  reading  the  affidavits  used  on  obtaining  the 
certiorari,  and  also  on  fresh  affidavits.  The  affidavits  raised  several  points ; 
but  the  only  objection  on  which  the  court  decided  was,  that  several  justices 
voted,  or  took  part,  in  the  decisions  of  the  court  during  the  trial  of  the 
appeal,  and  concurred  in  the  order  by  which  the  rate  was  quashed,  who 
were  at  that  time  occupiers  of,  or  interested  in,  property  which  was  assessed 
by  the  rate  in  question,  or  was  liable  thereto,  or  who  were  otherwise  directly 
or  indirectly  interested  in  the  result  of  the  appeal. 

It  appeared  that  the  trial  of  the  appeal  had  lasted  three  da^s.     On  the 

first  day,  objections  were  made  by  the  respondents  to  the  jurisdiction  of  the 

sessions,  ana  were  overruled.    On  the  second  dav,  the  respondents  objected 

*4691   ^  ^^  reception  of  certain  evidence,  which  was,  ^however,  received. 

-I   On  the  third  day  the  sessions  quashed  the  rate. 

The  affidavits  contained  statements  on  each  side,  at  great  length,  and,  to 
a  certain  extent,  contradictory,  as  to  the  part  taken  bv  the  difierent  magis- 
trates on  the  three  days.  The  conclusion  to  which  this  court  came,  as  to 
the  &cts,  from  the  affidavits,  was,  that  two  magistrates  were  partners  in  a 
banking  company  to  which  a  certain  house  and  premises  belong  which 
were  assessed  to  the  rate ;  that  another  magistrate  was  a  partner  m  another 
banking  company,  to  which  also  a  house  and  premises  belonged  which  were 
assessed  to  the  rate :  the  party  rated  being  in  each  case  the  immediate 
occupier.  That  the  objection  to  the  evidence,  made  on  the  second  day,  was 
overruled  by  a  majority  of  eleven  magistrates  to  eight,  and  that  the  three 
magistrates  above  menuoned  were  among  the  eleven.  It  appeared  also  that, 
when  the  decision  of  the  sessions.  Quashing  the  rate,  was  pronounced  on  the 
third  day,  the  respondents'  counsel  applied  to  the  chairman  for  the  names 
of  the  magistrates  who  had  voted  for  quashing  the  rate;  to  which  the 
chairman  answered  that  he  had  not  the  means  of  furnishing  the  names. 

The  affidavits  in  support  of  the  rate  contained  charges  of  partiality ;  and 
those  in  opposition  denied  any  corrupt  motive. 

Sir  J.  CampbeU^  Attorney-General,  and  W.  /.  Alexander  showed  cause.(a) 
Sect.  136  of  stat.  1  &  2  G.  4,  c.  cxxi.,  prohibits  the  removal  of  any  proceed- 
^4701  ^^^^  touchmg  any  of  the  matters  aforesaid,  by  certiorari.  The  *attempt 
-I  on  the  other  side  will  be  to  treat  this  as  not  a  proceeding  under  the 
act,  because  certain  magistrates,  alleged  to  be  interested  in  the  result,  were 
present  at  the  decision.  The  affidavits  do  not  justify  the  inference  that  the 
votes  of  ariy  magistrates  interested  produced  the  majority ;  at  all  events  it 
does  not  appear  that  this  took  place  upon  the  question  as  to  affirming  or 
quashing  the  rate.     As  to  a  part  of  the  proceedings,  it  does  not  even  appear 

commissioners  for  relief,  and,  if  they  are  not  satisfied  with  the  determination  of  the  com- 
missioners, or  the  commissioners  shall  not  attend  to  their  application,  they  may  app<^iil 
to  the  quarter  sessions.  8ect  134  provides  for  such  appeal,  and  enacts  that "  the  deter- 
jnination  of  the  said  justices  in  their  said  general  quarter  sessions,  or  adjoornment 
thereof,  shall  he  final,  binding,  and  conclusive  to  all  intents  and  purposes  whatsoever." 

Sect.  136  enacts  **  that  no  order,  verdict,  rate,  assessment,  judgment,  conviction,  or 
other  proceeding  touching  or  concerning  any  of  the  matters  aforesaid,  or  touching  or 
concerning  any  offence  against  this  act,  or  any  by-law  or  order  to  be  made  in  pursuance 
thereof,  shall  be  quashed  or  vacated  for  want  of  form  only,  or  be  removed  or  removable 
by  certiorari,  or  any  other  writ  or  process  whatsoever,  into  any  of  his  majesty's  ccurt«i 
of  record  at  Westminster;  any  law  or  statute  to  the  contrary  thereof  in  anywise  not- 
withstanding." 

(a)  The  case  was  partly  beard  on  38th  April,  and  concluded  on  this  day. 
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that  the  interested  magistrates  voted  at  all ;  they  made  but  a  small  part  of 
the  body  of  magistrates  at  any  time.  [The  argument  on  the  affidavit  is 
omitted.]  In  The  Case  of  Foxham  TUhingj  2  Salk.  607,  where  an  order 
of  sessions  was  quashed  on  a  similar  objection,  it  is  probable  that  the  vote 
of  the  interested  magistrate  decided  the  case:  and  diere  the  certiorari,  it 
seems,  was  not  taken  away  by  statute.  In  Oreai  Charte  v.  Kemnington^  2  Str. 
1173,  one  of  two  removmg  justices  was  an  inhabitant  of  the  parish  from 
which  the  pauper  was  removed:  and  the  ses^ons  quashed  the  order;  which 
decision  was  confirmed  in  this  court.  But  there,  too,  the  certiorari  was  not 
prohibited ;  and,  besides,  the  case  must  have  been  sent  up  by  the  sessions 
for  the  opinion  of  the  court.  In  Rex  v.  Yoffoky  4  T.  R.  71,  an  order  of 
removal  was,  on  this  objection,  sent  bade  to  sessions,  not  quaked:  and  in 
that  case  it  distinctly  appeared  that  the  votes  of  the  interested  magistrates 
had  turned  the  decision.  The  same  explanation  applies  to  Rex  v.  Gudridge^ 
5  B.  &  C.  459,  (11  £.  C.  L.  R.  276.)  And  Rex  v.  Yarpok  was  a  case  in 
which  certiorari  lay,  and  which  had  been  sent  up  from  sessions  for  the 
opinion  of  this  court.  This  couit  will  not,  where  the  sessions  have  decided 
without  reserving  a  case,  interfere  on  affidavits  showing  the  way  in 
^which  the  several  magistrates  voted.  In  Rex  v.  T%e  Justices  of  r«  .^^ 
^fonmouiksMreJ  4  B.  &  C.  844,  (10  £.  C.  L.  R.  450,Xa)  the  sessions  >• 
had  quashed  an  order  of  removal :  and  a  rule  was  obtained  for  a  mandamus 
commanding  the  justices  to  hear,  upon  affidavit  that  the  votes  of  the  bench 
had  been  equally  divided,  and  an  adjournment  refused :  but  this  court  dis- 
charged die  rule,  on  the  ground  that  the  sessions  had  decided  the  case,  and 
that  this  court  was  not  a  court  of  error  from  the  sessions.  So  in  a  later  case 
of  Rex  V.  The  Justices  of  Monmouthshire,  8  B.  &  C.  137,  (15  E.  C.  L.  R. 
167,)  this  court  refused  a  certiorari  which  was  applied  for  on  affidavits 
showing  that  the  magistrates  had  been  equally  divided,  and  that  one  of  the 
ma^strates  was  a  rated  inhabitant  of  the  respondent  parish,  in  favour  of 
which  he  had  voted  :  and  Lord  Tenterden  said  that,  assuming  the  judg- 
ment of  the  sessions  to  be  erroneous,  still  this  court  had  no  jurisdiction. 
The  sessions  have  decided  here,  and  have  sent  no  case.  The  order  is  good 
on  the  face  of  it.  It  is  attempted  to  show  that  the  sessions  had  no  jurisdi^ 
tion,  because  some  of  the  body  were  interested.  But  the  dilemma  insisted 
upon  in  Regina  v.  The  Bristol  and  Exeter  Railway  Companyjlh)  exists  here: 
either  this  is  a  "  proceeding  touching  or  concerning"  the  matters  in  the  local 
act,  and  then  sect.  136  applies,  and  the  certiorari  is  taken  away ;  or  it  is  the 
act  of  unauthorized  persons,  and  then  no  certiorari  can  go,  the  act  being  merely 
void.  That  is  consistent  with  Regina  v.  The  Sheffield  RaUway  Company^ 
11  A.  &  E.  194,  (39  E.  C.  L.  R.  45.)  In  Rex  v.  The  Justices  of  the  HW 
Riding  of  Yorkshire,  1  A.  &  E.  563,  573,  (28  E.  C.  L.  R.  154,)  Lord  r.^^g 
^Denman,  C.  J.,  said,  ^^  When  this  application  was  first  made,  the  ^ 
amount  of  the  damages,  and  the  manner  in  which  the  case  was  left  to  the 
jury  by  the  chairman,  made  the  court  willing,  if  it  had  been  in  their  power, 
to  correct  the  proceeding  at  sessions.  I  should  have  been  happy  if  we  coald 
have  done  so.  But,  in  the  first  place,  looking  to  the  nature  of  the  powers 
vested  in  this  court,  we  must  take  care  that  we  do  not,  by  a  side-wind, 
repeal  those  clauses  of  the  acts  in  question  by  which  the  certiorari  is  taken 
away."  Littledale,  J.,  said  there,  that  he  did  not  see  how  stronger  words 
could  have  been  used  than  were  found  in  the  act  then  under  discussion:  the 

(a)  See  Rtgina  y.  Flitdhury,  10  A.  &  E.  70S,  (37  E.  C.  L.  R.  «1 1.) 
(h)  Note  (a)  to  RegiHQ  v.  The  Sheffield  Railway  Company,  11  A.  d^  E.  SOS,  (39  K  GL 
It.  R*  46.) 
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cronb,  in  this  case,  bare  a  stronger  efieot,  fer  here  the  application  is  merely 
to  quash  on  certiorari,  which  is  airectly  prohibited ;  whereas,  in  Bex  y.  The 
Justices  of  the,  West  Biding  of  Yorkshire^  the  application  was  for  either 
a  certiorari  or  a  mandamus,  which  was  not  direcdy  prohibited.  It  is  not 
necessary,  to  bring  a  case  within  a  protective  clause,  that  the  proceeding 
should  be  stricdy  regular :  it  is  enough  if  it  be  a  proceeding  taken  professedly 
and  bonft  fide  under  the  statute  in  question ;  Lord  Oakley  y.  The  Ksnskigtan 
Canal  Company,  5  B.  &  Ad.  138,  (27  £.  C.  L.  R.  64;}(a)  JVbrm  v.  SmUh, 
10  A.  &  E.  188,  (37  E.  C.  L.  R.  85.)  [Lord  Denman,  C.  J.  We  have 
no  doubt  of  our  havbg  authority  to  declsgre  proceedings  void  when  there 
has  been  malversation.  That  point  ought  not  to  be  open  to  doubt  A 
flitatutory  clause  taking  away  certiorari  must  be  understood  to  assume  that  an 
order  has  been  made  by  the  proper  authority ;  but  that  is  not  a  proper 
authority  which  is  exercised  where  there  is  malversation.  Here,  therefore, 
M731  ^^  clause  b  inapplicable  to  the  state  of  iacts  which  the  parties  *im- 
•l  pugning  the  proceedings  undertake  to  establish.  My  brother  Wil- 
liams informs  me  that  in  Lord  Ellenborough's  time  a  case  (b)  occurred  in 
which  an  order  of  sessions  was  quashed  because  some  of  the  magistrates 
were  interested.] 

Sir  W.  W.  FoUeU,  (with  whom  wero  Kelly  and  G.  K.  Bichards,}  contrii. 
The  decision  here  has  been  made  by  a  court  improperly  constituted,  and 
therefore  is  a  proceeding  not  within  the  clause  takine  away  certiorari.  It  is 
unimportant  which  way  the  interested  justices  voted :  the  court  itself  was 
rendered  an  illegal  one  by  their  taking  a  part,  as  it  is  clear  that  they  did  on 
the  second  day.  In  Bex  v.  Qudridgej  5  B.  &  C.  459,  (11  E.  C.  L.  R.  276,) 
the  interested  magistrate  gave  his  vote  against  interest ;  but  Lord  Tenter- 
den  still  considered  it  right  to  act  on  the  general  rule,  that  interested  magis- 
trates should  take  no  part  In  Bex  v.  The  Justices  of  Leicestershirey  1  M. 
&  S.  442,  the  court  refused  to  inquire  how  individual  votes  were  given  on 
the  bench :  and  Bayley,  J.,  said,  **  This  court  cannot  sit  as  upon  a  scrutiny 
before  an  election  committee."  The  late  case  of  Bex  v.  The  Justices  of 
Monmouthshire  cannot  be  upheld  to  the  full  extent,  as  reported.  Stat. 
16  G.  2,  c.  18,  s.  1,  enables  justices  who  are  rate-payers  to  act  in  matters 
relating  to  the  relief  of  the  poor ;  but  sect.  3  preserves,  as  to  the  trial  of 
appeab,  the  common  law  principle,  that  no  one  shall  act  judicially  who  has 
an  interest  in  the  result.  It  does  not  seem  quite  clear  what  the  court  actually 
btended  to  decide  in  Bex  v.  The  Justices  ofMonayouthshire.  The  application 
^4741  ^^'^  ^^^  Squashing,  not  only  the  order  of  sessions,  but  the  order  of 
-I  removal ;  whereas  the  objection  of  interest  could  not  possibly  apply 
to  that  order  of  removal.  In  Bex  v.  Yarpole^  4  T.  R.  71,  this  court  refused 
to  quash  the  order  of  removal :  but  it  was  admitted  that  the  order  of  ses- 
sions could  not  be  supported.  The  decision  in  Bex  v.  The  Justices  of  Mfm^ 
nunUhshire  probably  related  to  the  form  of  the  rule  only :  if  the  rule  had 
been  to  enter  continuances,  treating  the  proceeding  of  the  sessions  as  simply 
invalid,  (as  was  done  in  Bex  v.  Yarpoky)  the  court  would  probably  have 
made  it  absolute.    (He  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  It  is  perfectly  clear  that  proceedings,  such  as  those 
which  took  place  on  the  second  day,  cannot  be  supported  in  this  court. 
We  have  already  stated  our  opinion,  that  the  clause  which  takes  away  the 
certiorari  does  not  preclude  our  exercising  a  superintendence  over  the  pro* 
eeedings,  so  far  as  to  see  that  what  is  done  shall  be  in  pursuance  of  the 

»  6ee  SmUk  r.Skmo,  10  B.  6t  C.  S77,  (SI  E.  C.  L  R.  70.) 
See  note  (a),  p.  479. 
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statute.  The  statute  cannot  aflfect  our  lieht  and  duty  to  see  justice  ez^ 
cuted :  and,  here,  I  amcleariy  of  opinion  £at  justice  has  not  heea  executed. 
Without  gmng  fbrther,  it  b  clear  that  on  the  second  day  three  magistrates 
vrho  were  interested  took  a  part  in  the  decision.  It  is  enough  to  diowtfaat 
this  decision  vas  foUowed  by  an  order :  and  I  will  not  inquire  what  the 
particular  quesdon  was,  nor  how  the  majority  was  made  up,  nor  what  tlie 
result  would  have  been  if  the  magistrates  who  were  interested  had  retired. 
The  court  was  improperly  constituted ;  and  that  rendered  the  decision  in- 
valid :  and,  for  aught  I  know,  the  decision  may  *haTe  involTed  the  r9APi^ 
erent  of  the  appesd.  I  must  however  add,  for  my  own  part,  that  I  ^ 
should  feel  much  diflBculty  in  saying,  that  on  these  affidavits,  the  proceed* 
ings  were  fraudulent  on  the  part  of  the  magistrates.  Such  a  questioD, 
indeed,  seems  more  fit  for  a  jury ;  though  I  do  not  say  that  this  court  has 
not  the  power  to  entertain  it,  or  that  cases  may  not  occur  in  which  the  court 
may  find  it  necessary  to  do  so.  Nor  do  I  say  that  there  may  not  be  cases  in 
which  a  magistrate  who  b  interested  may  sit :  for,  if  all  parties  know  that  he 
is  interested,  and  make  no  objection,  at  any  rate  if  there  be  any  thing  like  a 
consent,  or  if  the  magistrate  take  no  part,  or  if  he  take  a  part  upon  being 
desired  to  do  so  by  sol  parties,  in  all  these  cases  it  would  be  monstrous  to 
say  that  the  presence  of  the  magistrate  vitiated  the  proceedings.  Here,  how- 
ever, there  is  not  the  smallest  pretence  for  saying  that  there  has  been  any 
thing  like  a  consent.  A  difficulty  does  certainly  arise  from  the  case  of  Ba 
V.  7%e  Justices  j/  Manmouthskirej  8  B.  &  C.  137,  (15  £.  C.  L.  R.  167,) 
reported  in  Messrs.  Manning  and  Ryland's  Reports  as  Rex  v.  The  hhabitr 
ants  of  Uske^  2  Man.  &  R.  172,  (17  E.  C.  L.  R.  297.)  But,  on  compar- 
ing tliese  reports,  aind  looking  at  the  account  of  the  case  in  Bum's  Justice, 
vol.  4,  p.  919,  ^th  ed.,  which  appears  to  be  compiled  from  the  two,  it  is 
clear  tiiat  Lord  Tentebden  was  not  sanctioning  the  voting  by  a  magistrate 
in  a  case  where  he  had  an  interest.  It  seems  that  the  party  applying  for  die 
certiorari  wanted  to  quash  the  order  of  removal.  The  sessions,  at  the  trial 
of  the  appeal,  had  made  an  order  of  adjournment,  two  magistrates  having 
previously  voted  for  the  respondent  parish  and  two  for  the  appellants,  one 
of  the  *former  bebg  a  rated  inhabitant  of  the  respondent  parish.  The  r«^rjg 
partj  applying  for  the  certiorari  contended  that  this  was,  in  law,  a  '- 
decision  for  the  appellant  parish,  because  the  vote  of  the  interested  magis- 
trate could  not  be  considered  as  any  vote ;  and  that,  consequendy,  the  ses- 
sions had  no  power  to  adjourn  the  appeal  after  such  a  decision.  They  there- 
fore proposed  to  quash  both  the  order  of  removal  and  the  order  of  adjourn- 
ment. Lord  Tenterden,  then,  after  protesting  against  a  magistrate's  voting 
where  he  is  interested,  reftised  to  qua^  the  order  of  adjournment,  because, 
as  to  that  J  the  Court  of  Queen's  Bench  could  not  sit  in  error  on  a  decision 
of  the  court  below  in  a  matter  within  its  jurisdiction ;  and,  as  to  the  order  of 
removal,  there  had  cleariy  been  no  valid  decision  of  the  sessions  against  it, 
and  this  court  could  not  make  one.  Therefore  neither  branch  of  the  rale 
which  it  was  proposed  to  make  on  the  orders  being  brought  up  could  have 
been  granted.  But  this  is  a  very  diflerent  thing  from  refiising  to  interfere 
for  the  purpose  of  preventing  a  decision  taking  dTect  in  which  an  interested 
magistrate  has  participated.  I  have  already  pointed  out  the  exception  to  the 
general  rule,  which  I  was  the  more  anxious  to  do,  because  I  can  conceire 
that,  if  that  exception  were  lost  sight  of,  difficulties  might  arise,  especially 
at  sessions  where  the  bench  consists  of  veiy  few  magistrates.  But  it  is  very 
advisable  that  no  interested  person  shouia  ever  take  a  part  in  a  decision 
without  stating  the  &ct  of  his  being  interested,  and  inquiring  whetiier  any 
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objection  be  made.  A  case  occurred  in  last  term,  reqiectiDg  a  rate,  in  whicb 
I  stated  that  I  had  an  interest :  and  I  was  then  requested  to  keep  my  place 
on  the  bench.  We  are  not  to  be  undent  xxi  as  interfering  with  such  a 
*4771  P'^^^  ^  ^^*  *^^^  ^^^  ihiee  n«agistrates  have  been  taking  a 
^  part  in  the  decision  without  any  thing  to  show  that  their  doing  so 
was  authorized  or  desired. 

PATTESoNy  J.  I  have  no  doubt  that  what  took  place  on  the  second  day 
makes  this  an  invalid  decision.  Nineteen  magistrates  were  thai  present,  thie 
majority  being  eleven  and  the  minority  eight,  and  three  of  the  eleven  being 
interested :  tlmt  number  would  have  destroyed  the  majority.  I  must  guard 
myself,  however,  by  stating  that  I  am  not  at  present  prepared  to  say  that  in 
a  case  where  one  magistrate  is  interested  and  fifty  others  are  not,  the  prc^ 
ceedings  will  necessarily  be  invalid :  I  cannot  go  that  length.  The  magis- 
trate interested  may  not  recollect  his  interest,  thousb,  afterwards,  the  party 
fidling  may  pick  out  the  objection.  I  confess  that  I  K)ok  with  great  suspicion 
at  the  general  proportion  that  the  vote  of  any  interested  person  must  neces- 
sarily vitiate  the  proceedings.  There  will  be  many  cases  of  commissioners 
under  acts  of  parliament,  or  of  persons  filling  common  law  offices,  who  are 
interested,  in  which  great  difficulty  might  be  created  by  so  peremptoiy  a 
rule.  I  do  not,  however,  feel  that,  where  a  magistrate  knows  that  he  is 
interested,  and  still  takes  a  part  in  the  discussion,  he  is  justified  in  saying 
that,  because  so  many  other  magistrates  were  present,  he  could  not  have 
influenced  the  decision :  I  was  surprised  to  hear  that  argument  urged ;  be- 
cause  it  is  clear  that  ^eat  efiect  may  be  produced  by  the  party  being  present 
and  merely  joining  m  the  discussion.  It  was  said  here  that  the  majoritv 
would  have  been  the  same  way,  even  if  the  parties  interested  had  not  joined. 
*4781  '^^  however,  cannot  be  said  truly  of  the  proceedings  on  the  ^second 
^  day.  The  certiorari  is  not  taken  away  in  cases  where  the  decision 
itself  is  impeached  as  being  invalid  on  the  ground  of  malversation.  Many 
attempts  have  lately  been  made — indeed,  there  is  a  perpetual  endeavour — ^to 

fet  rid  of  clauses  which  take  awav  certiorari,  by  impugning  the  jurisdiction, 
uch  attempts  we  ought  carefully  to  watch ;  otherwise  the  clauses  would 
be  rendered  nugatory.  But,  here,  the  charge  being  malversation,  the  cer- 
tiorari is  not  taken  away.  I  ought  to  add,  on  looking  through  these  affida- 
vits, containing  so  mucn  matter,  and  a  great  deal  of  it  contradictory,  that  it 
must  not  be  supposed  that  we  mean  to  say  that  the  mafi;istrates  have  acted 
partially.  Imputations  are  made  upon  hearsay,  some  of  them  in  additional 
affidavits ;  and  the  imputations  are  utterly  denied  upon  oath.  I  cannot  ap- 
prove of  additional  affidavits  being  filea  for  the  purpose  of  making  such 
charges  on  information  and  belief,  where  the  party  adducing  them  has  had  no 
personal  knowledee  on  the  subject. 

Williams,  J.  I  agree  with  my  brother  Patteson  that  these  proceedings 
are  invalidated  by  what  took  place  on  the  second  day.  For,  excluding,  as 
we  must,  the  supposition  that  there  was  any  acquiescence  in  the  presence  of 
the  interested  justices,  (which,  if  neither  expressed  nor  intimated  by  silence, 
might  do  away  with  the  objection,)  I  consider  that  a  court  of  which  persons 
interested  form  a  part  is  not  properly  constituted.  Nor,  indeed,  can  I  help 
feeling  a  strong  opinion  as  to  the  point  suggested  by  my  brother  Pattesoh. 
I  am  strongly  disposed  to  think  that  a  court  is  badly  constituted  of  which  an 
*il7dl  ^^tei^s*^  person  is  a  jmrt,  whatever  may  be  the  number  of  disinte* 
-I  rested  members.  And  in  this  I  am  strengthened  by  the  infi?rence  to 
be  drawn  from  stat.  16  G.  2,  c.  18,  which  seems  to  reco^ise  the  necessity 
of  an  express  enactment  to  prevent  that  ocwunon  law  principle  fipom  aflbcting 

vol «•  XLL  80 
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certam  acts  of  magistrates ;  and  the  pioyisi<m  is  confined  to  particular  acts, 
and  does  notextend  to  the  trial  of  appeals.  At  an  earlier  stage  <tf  the  argu- 
ment, my  lord  alluded  to  the  case  of  JZex  y.  lZttUon.(a)  I  can  state  that  in 
that  case  no  actual  objection  was,  at  the  time,  made  to  the  presence  of  the 
interested  magistrate.  It  appears  that  the  majority  there  would  have  been 
afiected  by  the  votes  of  those  magistrates:  the  case,  however,  was  not  pot 
on  that  footing,  but  on  the  case  of  FozAom  TUkmg^  2  Salk.  607,  and  Great 
Charie  v.  KenmmgUm^  2  Str.  1173,  being  cited  to  show  that  the  court  was 
improperly  constituted,  the  rule  was  granted,  and  the  order  was  quashed 
without  resistance.  That  is,  in  one  sense,  a  case  only  of  primfi  facie  author- 
ity, because  there  was  no  argument :  but,  as  fiir  as  it  *goes,  it  seems  t^a^ 
to  show  strondy  that  a  justice  of  the  peace  cazmot  take  a  part  in  any  '- 
decision  in  which  he  is  intaniied.  If  that  be  so,  I  must  agree  with  my  lord 
that  we  carmot  go  fnio  a  poll  of  the  bench,  but  have  only  to  attend  to  the 
question  whether  tfiere  was  a  competent  court,  when  nothing  has  taken  place 
which  amounts  to  a  waiver  of  the  objection. 

WiGHTBCAN,  J.  I  agree  that  these  proceedines  are  invalid :  and  I  come 
to  diat  conclusion  on  the  ground  of  what  took  |Sace  oH  the  second  day.  It 
tippears  to  me  that,  ^riietfaer  we  look  at  the  coomion  law  or  the  inference  to 
be  drawn  from  staL  16  G.  2,  c.  18,  the  court  was  improperiy  constituted. 

Order  of  sessions  quashed. 

The  court  then,  at  the  instance  of  the  Attorney-General,  granted  a  rule 
nisi  for  a  mandamus  commandite  the  sessions  to  b^  the  appeal. 

(a)  The  reporters  have  been  favoared  with  the  foUowing  note  by  Mr.  Robinsoii. 

The  KING  v.  The  Inhabitants  of  RldHTON. 

Motion  for  certiorari  for  order  of  removal,  made  by  two  justices,  and  for  order  of 
sessions  confirming  iL  It  appears  from  the  affidavit  that  the  removal  order  was  made  by 
Br.  Collins  and  John  Hargreaves :  that  the  sesaions  was  composed  of  Dr.  Collins,  Joha 
Hargreayes,  James  Haigreaves,  and  J.  Qaartley.  That  James  Hargreaves  was  a  rated 
inhabitant  of  the  removing  parish ;  and  that  both  he  and  John  Hargreaves  were  ownen 
of  rateable  property  in  the  same  parish ;  and  both  voted  for  confirming,  dbc.  That  Dr. 
Collins  dissented  from  the  other  jnstices  who  confirmed  the  removal  order.  (It  did  not 
appear  bow  J.  Qoartley  voted.) 

The  coart  pronounced  a  role  that  the  order  of  sessions  should  be  quashed,  and  the 
original  order  sent  down  to  be  reheard. 


The  QUEEN  v.  FENTON,  Esquire,  and  Others,  Justices  of 

LANCASHIRE. 

Under  stat  53  0. 3,  c.  1S7,  s.  7,  which  enables  jnstices  of  the  peace  to  adjudicate  oq 
>   charges  of  non-payment  of  ebarclHrate,  '*apon  the  complaint  of  any  dbifvJbsarclm  or 
ekurchwarden^*  **  who  ought  to  receive  and  collect  the  same,"  the  justices  may  act  upon 
the  complaint  of  one  churchwarden,  though  in  a  parish  having  ten. 

=  A  RULE  nisi  was  obtained  in  last  Hilaiy  tenn,  for  a  mandamus  to  the 
above  justices  to  hear  and  determine  the  complaint  of  Abraham  Brierley, 
one  of  the  churchwardens  of  Rochdale,  Lancaidiire,  against  Joseph  Butte^ 
worth,  for  non-pajrment  of  a  church-rate. 

•  The  rate  in  question,  for  the  parish  of  Rochdale,  for  *the  repairs  r«4Q] 
of  the  parish  church,  and  other  purposes  relating  thereto,  was  made  ^ 
in  October,  1840 ;  and  Butterworth  was  therein  assessed  in  the  sum  of  7^dL 
ibr  lands  occupied  by  him  in  the  district  pr  division  of  Casdeton  Nearer  Stde 
m  the  said  parish.  Payment  being  refused,  Brierley  laid  a  complaint  before 
a  justice,  which  was  entitled  '^  The  comphunt  o(  Abraham  Brieriey,  one  of 
tM  churchwardens  oi[  the  parish  and  parish  church  of  Rochdale,  in  tb^ 
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county  of  Lancaster,  who  ought  to  receive  and  coDect  the  church-rate  here 
inafter  mentioned,  taken  upon  oath,"  &c. ;  and  Butterworth  was  summoneo 
to  answer.  He  appeared  accordingly,  before  Mr.  Fenton  and  other  justices, 
and  objected  to  their  proceedings,  on  the  ground  that  the  complaint  was  laid 
by  one  churchwarden  only,  whereas  the  parish  had  several,  and  all  ought  to 
have  made,  or  concurred  in,  the  complaint.  Brierley  contended  that  this 
was  unnecessary  under  stat.  63  O.  3,  c.  127,  s.  7.  Ine  justices,  however, 
refused  to  proceed  further,  and  dismissed  the  complaint  Brierley,  in  his 
affidavit  in  support  of  the  present  rule,  stated  that  the  parish  has  immemori* 
ally  (according  to  his  information  and  belief)  conned  of  ten  districts  or 
divisions,  one  of  which  is  Casdeton  Nearer  Side ;  and  that  it  is,  and  has 
been  during  that  period,  **  the  custom  and  practice  to  choose  ten  church- 
wardens of  the  said' parish,  one  chosen  for  and  to  act  within  each  of  the 
said  districts  or  divisions,  each  churchwarden  so  chosen  being  an  inhabitant 
of,  and  resident  within,  the  district  or  division  for  which  he  is  so  chosen,  and 
solely  performing  and  discharging  all  the  duties  of  churchwarden  within 
such  district  or  division.  That,  at  the  time  when  he,  this  deponent,  was  so 
*4821  ^'^^^^^  churchwarden,  he  and  nine  other  ^inhabitants  of  the  said 
-■  parish  were  duly  chosen  churchwardens,  according  to  the  said  cus- 
tom and  practice,  he,  this  deponent,  being  chosen  for  and  to  act  within  the 
district  or  division  of  Castleton  Nearer  Side.  That  he,  this  deponent,  has 
been  a  churchwarden  for  the  said  parish  three  times  within  the  last  eight 

Sirs,  and  acted  for  the  said  district  or  division  of  Casdeton  Nearer  Side, 
at  during  that  time,  and,  as  this  deponent  hath  been  informed  and  be- 
lieves, immemorially,  it  has  been  the  custom  and  practice  for  each  churchwar- 
den of  the  said  parish  alone  to  collect  and  receive  the  church-rates  in  the 
district  in  which  he  resides.  That,  on  the  16th  day  of  October  last,  a 
church-rate  for  the  said  parish  was  duly  made,"  &c.  The  affidavits  in 
answer  stated  the  practice  to  be  that  churchwardens  were  appointed,  one  by 
nomination  of  the  vicar,  and  nine  by  election,  in  which  the  ratepayers  voted 
indiscriminately,  and  not  by  districts ;  but  that  there  had  not  imiformly  been 
ten  churchwardens ;  and  that  church-rates  were  laid  upon  the  parish  gene- 
rally. 

Sir  /.  Campbelly  Attomey-Greneral,  BaineSj  and  ArnM^  now  showed 
cause.  Stat.  53  G.  3,  c.  127,  s.  7,  empowers  justices,  on  non-payment  of 
church-rates,  to  convene  the  party  in  default,  and  order  payment,  "  upon 
the  complaint  of  any  churchwarden  or  churchwardens,  chapelwarden  or 
chapelwardens,  who  ought  to  receive  and  collect  the  same."  The  word 
**  churchwarden,"  there,  is  intended  to  meet  the  contingency  of  a  parish 
having  only  one,  which  may  be  the  case,  by  custoir^ ;  Bex  v.  Hindckyj 
12  East,  361 ;  Rex  v.  Catesby,  2  B.  &  C.  814,  (9  E.  C.  L.  R.  264.)  (a)  It 
*4831  ^^  ^^^  ^^  ^^  ^inferred,  from  the  use  of  the  singular  number,  that, 
■'  where  there  are  several,  one  alone  may  act.  If  that  were  so,  the 
word  "  churchwardens"  would  be  unnecessary.  The  complaint  should  have 
been  by  all,  or  a  majority.  It  is  said  that  here  each  acts  for  a  district ;  but 
they  are  appointed  for  the  whole  parish,  and  the  rate  is  made  for  the  whole. 
It  cannot  be  contended  that,  if  nine  out  of  ten  churchwardens  opposed  such 
an  application  as  this,  the  one  might  make  it.  Prideaux  says  of  church- 
wardens  :(ft)  "  Being  a  corporation,  they  act  jointly  together ;  for  neither  rf 
them  alone  is  that  corporation,  but  both  together,  and  consequently  what  oise 
doth  without  the  other  hath  no  force  in  law.    For  should  one  of  them  alone 

(a)  See  Rex  ▼.  Wtx,  ItB.A,  Ad.  197,  (22  E.  C.  L.  R.  60.) 

(6)  Directi^Qs  loX/burch wardens,  p.  181, 10th  ed^  by  l^rwbitt 
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commence  the  action  in  his  own  name,  without  j(uning  the  name  of  the  othn 
.with  it|  or,  when  it  is  rightly  commenced  in  the  name  of  both,  should  eitha 
of  them  give  a  dischs^  from  the  action,  or  from  the  costs  or  damages 
which  are  recovered  upon  it,  all  that  is  done  is  void  and  null  in  law,  and  so 
it  will  be  in  every  thing  else,  wherein  either  of  them  shall  take  upon  him  to 
act  alone  in  his  office  without  the  other,  except  on\y  in  presentments."  The 
complaint  here  is  in  the  place  of  a  suit  in  the  ecclesiastical  court,  and,  like 
that,  should  be  prosecuted  by  at  least  a  majority ;  otherwise  proceedings  for 
a  recovery  of  a  rate  might  be  taken  by  one  or  more,  as  the  amount  exceeded 
or  fell  short  of  10/.,  or  as  the  validity  of  the  rate  was  or  was  not  contro- 
verted. In  Blachei  v.  Blizardj  9  B.  Sl  C.  851,  (17  E.  C.  L.  R.  568,) 
twenty-six  persons  had  been  appointed  a  select  vestry  for  the  care  ana 
management  of  a  church ;  a  rate  was  made  for  repairs  at  a  meeting  not 
^attended'  by  the  majority ;  and  this  was  held  irregular,  on  the  ground,  r^AOA 
as  stated  by  Bayley,  J.,  ^^  that  where  a  public  trust  is  to  be  executed  '- 
by  a  definite  number  of  persons,  it  must  be  executed  at  a  meeting  where  a 
majority  of  that  number  is  present,  unless  there  be  a  usage  or  custom  to  the 
contrary."  Under  stat.  4  &  5  W.  4,  c.  76,  s.  81,  which  requires  notice  of 
grounds  of  appeal  to  be  given  by  ^^  the  overseers  or  guardians  of  the  parish 
appealing,"  it  was  held  that  notice  might  be  given  by  the  majority ;  Rex  v. 
The  Justices  of  Wanrickshire,  6  A.  &  £.  873,  (33  £.  C.  L.  R.  238.)  (a) 
The  practice  of  appointing  separate  churchwardens  who  act  respectively  for 
ten  districts  cannot  alter  the  general  rule.  In  Rex  v.  Marshj  5  A.  &  £.  468, 
480,  (31  £.  C.  L.  R.  380,)  where  churchwardens  were  appointed  separately 
for  several  districts,  and  acted  for  them  respectively,  none  transacting  any 
business  out  of  his  district,  except  sibling  presentments.  Lord  Denman,  Cf. 
J.,  said,  in  delivering  judgment,  ^^  Generally  speaking,  the  churchwarden 
is  peculiarly,  and  emphatically,  a  parish  officer.  The  nomination  may  be 
(not  unusually  is)  by  a  portion  of,  or  even  by  a  person  in,  the  parish ;  but 
the  office  is  not  thereby  affected.  He  is  still  of,  and  for,  the  parish."  Mtk 
V.  Thomas,  2  B.  &  C.  271,  (9  £.  C.  L.  R.  83,)  may  be  cited  on  the  other 
side :  there  two  distinct  sets  of  churchwardens  were  appointed  for  different 
divisions  of  a  parish,  (two  for  each,^  and  it  was  held  that  one  set  might  sue 
their  predecessors  in  the  same  division  for  money  had  and  received  ;  but  the 
reason  given  by  Abbott,  C.  J.,  was,  that  *Mn  this  parish  there  were  two 
purses,  supplied  by  separate  rates."    ^*  It  is  no  injury,"  he  said,  '^  to  the 

Carish  at  large,  that  the  money  '^in  question  has  not  been  paid  over,  r«405 
ut  only  to  that  part  of  it  from  which  and  for  the  use  of  which  it  '■ 
was  raised."  Here  the  rate  is  for  a  purpose  common  to  the  whole  parish. 
If  the  churchwardens,  or  a  majority,  are  agreed  in  this  case,  no  mandamus 
is  necessary ;  for  the  requisite  number  may  join  in  obtaining  a  new  order 
from  the  justices. 

Cresswell  and  Cowling,  contril^,  were  stopped  by  the  court. 

Lord  Denbcan,  C.  J.  None  of  the  cases  cited  is  applicable.  The  words 
of  Stat.  53  G.  3,  c.  127,  s.  7,  are  not  to  be  got  over :  and  perhaps  the  clause 
was  framed  as  it  is  with  a  view  to  the  case  of  a  parish  having  several  dis- 
tricts, and  churchwardens  acting  for  each. 

Patteson,  J.  In  the  cases  \niere  it  was  held  that  a  majority  of  overseers 
lihould  act,  the  statute  used  only  the  plural  number.  Here  me  words  are 
<^  churchwarden  or  churchwardens."    The  rule  must  be  absolute. 

Williams  and  Wightbcan,  Js.,  concurred.  Rule  absolute.(i) 

(a)  Bee  Regina  v.  The  Ju$iicei  of  CamhridgtMrt,  7  A.  &  E.  480,  (  34  E.  C.  L.  R.  147;) 
Kimg  Y.  Bmn^  13  A.  ^  E.  460,  (40  E.  C.  L.  R.  06.) 

(&;  8m  MomU  ▼.  Martim.  6  New  Ca.  378.  (37  E.  C.  L.  R.  414.) 
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•486]  *Tlie  QUEEN  o.  LAWSON. 

On  motion  for  a  criminal  information  for  a  libel  impugning  the  eonduet  of  a  jury,  it 
appeared  that  the  foreman  had  published  a  letter  commenting  in  violent  terms  on  the 
alleged  libel*  and  that,  before  publication,  ha  communicated  a  copy  to  the  other  jury- 
men. The  letter  was  signed  by  the  foreman  "for  self  and  fellows:"  and  it  appeared 
to  the  court  that  the  affidavits  afforded  ground  for  believing  that  some  of  the  jurymen 
knew  of  the  foreman's  intention  to  publish  the  letter  early  enough  to  have  given  him 
notice  of  their  dissent  ftom  his  doing  so,  which  they  had  not  done. 

Htid,  that  neither  these  jurymen  nor  the  foreman  were  entitled  to  the  criminal  in- 
formation. 

Sir  F.  PoUodc  obtained  a  rule  in  last  term,  callingr  upon  the  defendant  to 
show  cause  why  an  information  should  not  be  exhibited  against  him,  for 
printing  and  publishing  certain  scandalous  libels. 

The  alleged  libels  were  contamed  in  The  Times  newspaper,  and  consisted 
of  remarks  made  upon  the  conduct  of  a  jury,  before  wnom  a  cause  of  The 
Society  of  the  Guvernors  and  JiimkmU^  Londonj  ofihe  Jfeio  Plantation  in 
UbteTy  wUHn  the  Beahn  of  Ireland^  y.  The  Biehof  ofDerry^  had  been  tried 
at  bar  in  the  Court  of  dommon  Pleas,  Ireland,  m  November,  1840.  The 
rule  was  obtained  on  (he  aflyayits  (amonsst  others)  of  the  foreman  of  the 
jury  and  four  other  juiymen.  It  appeared,  by  the  affidavit  of  the  foreman, 
that,  shortly  after  the  alleged  Ubeis  had  appeared,  he  sent  a  letter,  dated 
26th  December,  1840,  to  the  editor  of  The  Times,  containing  a  defence  of 
the  conduct  of  the  jury,  and  the  foUowmg  passaee : 

'^  That,  sir,  is  the  occasion  you  seized  on  to  publish  a  libel  as  &lse  in  fact, 
and  as  diabolical  in  intent,  as  any  that  ever  yet  issued  from  the  press.  In  a 
letter  I  addressed  to  you  on  the  10th  instant,  as  foreman  of  the  jury,  I  de» 
manded  of  you  to  give  up  the  author  of  the  libel.  You  took  ample  time 
for  consideration,  and  have  refused  compliance;  consequendy  you  stand 
yourself  in  the  position  of  principal  criminal.  And  are  you,  sir,  with  the 
enonnous  power  you  wield  through  the  press,  to  be  permitted,  with  impunity, 
*4871  ^  ^^  y^^  ^^°  *h^^  pleasure,  to  huri  your  infernal  bolts,  forged  in 
^  fidsehood,  and  with  satanic  aim,  to  blast  the  characters  of  honoura- 
ble men ;  to  strike  down  the  independence  of  juries ;  to  kindle  the  wrath 
of  landlords  against  their  tenants ;  to  blif^t  the  growing  interests  of  a  coun- 
try ;  to  brand  with  infamy  its  inhabitants ;  and  to  inflame  the  breasts  of  your 
fellow-subjects  with  hatred  and  distrust?  A  British  jury  will  best  answer  the 
question ;  and  the  mail  which  conveys  this  letter  to  you  conveys  also  in- 
structions for  your  prosecution.  I  am,  sir,  for  self  and  fellows,"  (signed  by 
the  foreman  in  his  own  name  only.) 

The  foreman  deposed  also  that  this  letter  was  written  at  Bath,  and  that  he 
signed  it  '^  for  self  and  fellows,"  believing  that  his  fellow-iurors  would  feel 
as  indignant  as  himself  at  the  imputaticHis  in  the  alleged  libel,  and  must  be 
anxious  to  refute  them ;  but  that  he  wrote  and  sent  the  letter  without  any 
authority  from,  or  ccHnmunication  with,  any  of  Us  fellow-jurors ;  and  that  he 
afterwards  sent  a  copy  of  it  to  one  of  his  fellow-jurors,  and  another  cop^  to 
the  editor  of  The  Deny  Journal,  in  order  that  it  might  be  (as  it  had  since 
been)  inserted  therein. 

Each  of  the  four  other  juiymen  deposed  that  he  had  read  thb  letter,  and 
believed  it  to  have  been  written  by  the  foreman ;  but  *^  that  the  said  letter 
^ras  not  written  with  this  deponent's  knowledge,  or  by  his  authority ;  nor 
did"  the  foreman  *^  communicate  with  this  deponent  ooncemmg  the  writing 
or  sending  of  the  said  letter  or  any  letter,  or  obtain  from  this  deponent  any 
sanction,  request,  concurrence,  or  authority,  to  or  for  writii^  or  sendinff  tl|e 
same  or  any  letter;  and  this  deponent  did  not  see  the  said  l^ter,  uuf  was 

3H 
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not  aware  ^that  it  had  been  written  or  sent ;  or  that  it  or  any  such   r«joo 
letter  was  intended  to  be  written  or  sent,  tUl  long  after  the  day  on   '- 
which  it  bears  date.''(a) 

By  the  affidavits  in  answer,  it  appeared  that  the  foreman's  letter  had  been 
published  in  The  Londonderry  Journal  of  5th  Januaiy,  1841,  The  London- 
derry Standard  of  6th  January,  1841,  and  The  Londonderry  Sentinel  of  9th 
January,  1841.  That,  on  6tii  April,  1841,  two  of  the  jurymen  who  made 
the  affidavits  stated  that  they  joined  in  this  application  only  at  the  request  of 
the  foreman,  contamed  in  a  letter  to  another  of  the  jurymen  who  made  the 
affidavits;  and  that  one  of  the  said  two  jurymen  also  then  stated  that  the 
same  mail  which  conveyed  the  foreman's  letter  of  26th  December,  1840,  to 
the  editor  of  The  Times,  conveyed  a  copy  of  the  same  letter  to  the  editor  of 
The  Londonderry  Journal  for  insertion  in  that  paper,  and  also  a  copy  for  the 
jury.  And  it  was  shown  that  another  of  the  four  jurymen  who  made  the 
affidavits  refused  to  answer  the  question  whether  he  had  joined  in  this  ap» 

Elication.    It  was  also  deposed  that  the  editor  of  The  Londonderry  Sentinel 
ad  stated  that  the  letter  was  inserted  at  the  request  of  a  party  professing  to 
act  for  the  foreman. 

Sir  J.  CamjAelly  Attomey-Greneral,  and  Sir  W.  W.  FoUdtj  (with  whom 
was  Humfre^j)  now  showed  cause.  The  parties  having  chosen  to  public 
recriminatory  statements,  this  court,  accoraing  to  the  ordinary  rules  under 
which  their  discretion  is  exercised,  will  not  grant  a  criminal  information. 
[Lord  DENBfAN,  C.  J.  That  answers  the  application,  so  far  as  the  foreman 
IS  ^concerned ;  but  how  does  it  furnish  an  answer  as  to  the  other  r^^go 
jurymen  ?](6)  It  is  clear  that  they  were  virtually  parties  to  the  publi-  ^ 
cation  of  the  foreman's  letter ;  they  must  have  known  of  his  intention  to 
publish  it,  and  acquiesced  by  their  silence,  the  letter  being  signed  '^  for  sdf 
and  fellows."     [Sir  W,  W.  FoUeU  was  then  stopped  by  the  court.] 

Sir  F.  PoUocky  (with  whom  was  J.  W,  Smithj)  contra.  There  is  no  pre-  < 
tence  for  alleging  that  the  four  Jurymen,  who  join  in  this  apphcation  with 
the  foreman,  knew  of  his  intention  to  publish  the  letter,  lliey  received  a 
copy  of  the  letter :  but  it  does  not  appear  that  this  was  accompanied  by  any 
declaration  of  his  intention  to  publish  it ;  and  the  copy  was  sent  by  the  fore- 
man to  one  of  the  newspapers  by  the  same  mail.  Even  this  appears  only  in 
the  affidavit  of  what  was  said  by  one  of  the  jurymen.  And  he  did  not  state 
that  he  knew,  at  the  time,  even  that  the  copy  was  sent  to  the  newspaper :  it 
is  only  sworn  that,  in  last  April,  he  stated  that  he  was  then  aware  of  the 
fact.  As  to  the  other  jurymen,  there  is  no  suggestion,  even  upon  hearsay, 
that  they  have  up  to  this  moment  heard  of  the  intention  to  publish,  or  the 
fact  of  the  publication.  [Patteson,  J.  They  do  not  deny  it,  though  they 
do  speak  of  having  received  a  copy.]  They  could  not  deny  what  they  had 
not  heard  of.  They  swear  that  they  did  not  know  of  the  existence  of  the 
letter  till  long  after  the  date.  Now  the  date  is  26th  December ;  and  the 
first  publication  on  5th  January,  and  die  last  on  9th  January.  And,  even 
assuming  that  they  knew  of  *the  intention,  they  were  not  bound  to  r*  joh 
interfere,  or  do  more  than  abstain  from  joining  in  the  publication.  '- 
[Lord  Denman,  C.  J.  They  ought  to  have  told  the  foreman  that,  if  he 
published  the  letter,  they  would  not  join  in  any  application  for  a  criminal 
mformation.]  Suppose  a  juryman,  on  receipt  of  the  information,  had  put 
tLe  letter  into  the  fire  ? 

(a)  Each  of  the  four  jurymen  made  a  separate  affidavit ;  and  all,  so  far  as  set  oat  b 
the  text,  were  in  the  same  words. 
-     (6)  Bee  IUgi$io  r.  Qregory,  8  A.  d^E.  907,  (S6  E.  O.  L.  S.  660.) 
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Lord  Denman,  C.  J.  That  would  clearly  disentitle  him  from  applying 
for  a  criminal  information.  We  cannot  doubt  that  the  jurymen  here  knew, 
in  sufficient  time  to  have  interfered,  of  the  foreman's  intention  to  publish  this 
letter  on  behalf  of  himself  and  his  fellows.  That  being  so,  we  leally  must 
not  waste  time  by  inquiring  whether,  in  the  exercise  of  our  discretion,  we 
can  grant  a  criminal  information  at  the  iastance  of  these  parties. 

Patteson,  WiLLiABfs,  and  Wightbian,  Js.,  concurred. 

Rule  discharged. 


HANKEY  and  Others,  Assignees  of  WEST,  a  Bankrupt,  v.  COBB. 

In  order  to  indace  a  creditor  to  sign  the  certificate  of  a  banknipt,  A.  gave  him  an  under- 
taking that,  in  consideration  that  the  creditor  would  sell  goods  to  the  bankrupt,  he,  A., 
would  guaranty  payment  to  a  certain  extent  at  any  time  during  the  dealings  between 
him  and  the  bankrupt. 

HeM^  that  the  guarantee  was  void  by  sect  1S6  of  the  bankrupt  act,  6  G.  4^  o.  16. 

Assumpsit  on  a  guarantee.    Plea,  Non  assumpsit,  by  statute.     On  the 

trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London  after  Trinity 

term,  1839,  it  appeared   that    the   defendant  had  given  the  following 

•AQ11   ^guarantee  in  writing  (on  which  the  declaration  was  framed)  to  the 

^^^J  bankrupt  West. 

^^  Mr.  Joseph  West.  In  consideration  of  your  selling  and  delivering  goods 
to  Mr.  Rubans  Martin  of  Sydenham,  I  hereby  guaranty  the  payment  of  the 
same  after  the  usual  credit  of  two  months  shall  have  expired,  to  the  extent 
of  not  exceeding  the  sum  of  150/.  at  any  time  during  your  dealings  together. 
Dated  this  25th  day  of  March,  1836.     G.  Cobb." 

It  was  also  proved  that  at  the  date  of  the  guarantee  Martin  was  a  bank- 
rupt, and  West  one  of  his  creditors ;  that  West  had  several  times  refiised  to 
sign  Martin's  certificate,  but  at  last  consented  on  condition  that  he  should 
supply  Martin  with  goods,  and  have  a  guarantee  for  the  payment ;  where* 
upon  the  writing  in  question  was  given  as  an  inducement  to  West  to  sign, 
and  in  consideration  of  his  signing,  the  certificate. 

The  defendant's  counsel  contended  that,  under  these  circumstances,  the 
contract  declared  upon  was  void  by  stat.  6  G.  4,  c.  16,  s.  125 ;  and,  inde- 
pendently of  the  statute,  that  the  plaintiffs  must  be  nonsuited,  because  the 
contract  in  evidence  varied,  as  to  the  consideration,  from  that  declared  upon. 
The  lord  chief  justice  was  of  opinion  that  the  statute  applied,  and  directed 
a  nonsuit,  giving  leave  to  move  to  enter  a  verdict  for  the  plaintiffs. 

Cresstaell^  in  the  ensuing  term,  moved  accordingly,  and  obtained  a  rule 
nisi.     In  last  Hilary  vacation, 

Kelly  and  Wtntehurst  showed  cause,  (a)    The  contract,  as  established  in 

*4921  ^v^^^^^^j  ^s  ^^^^  ^7  ^*^-  ®  ^'  K  ^'  ^®>  *"*•  ^^j  which  enacts  that 
■'  "  any  contract  or  security  made  or  given  by  any  bankrupt  or  other 
person  unto  or  in  trust  for  any  creditor,  or  ror  secunng  the  payment  of  anv 
money  due  by  such  bankrupt  at  his  bankruptcy  as  a  consideration,  or  with 
intent  to  persuade  such  creditor  to  consent  to  or  sign  such  certificate,  shall 
be  void,  and  the  money  thereby  secured  or  aereed  to  be  paid  shall  not  be 
recoverable,"  and  the  parhr  sued  may  ^ve  £e  special  matter  in  evidence 
under  the  general  issue.  This  case  is  within  the  lan^age  and  policy  of  the 
act.  The  certificate  should  be  signed  freely,  and  without  undue  influence. 
It  is  immaterial  whether  the  bribe  be  a  pecuniary  one  or  not;  for,  thougk 

(a)  February  8d.  Before  Lord  Denman,  C.  J.,  Littledale,  and  Patteson,  Js. :  Coleridgi^ 
Jn  was  sitting  at  nisi  prios. 
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the  section  seems  chiefly  to  contemplate  a  money  transaction,  or  security  for 
money,  that  is  only  one  of  the  kinds  of  contract  provided  for.  Under  the 
old  act,  5  G.  2,  c.  30,  s.  11,  of  which  the  language  is  essentially  the  same 
as  in  the  last  act,  it  was  held  that  a  bond  given  to  a  creditor  was  void ; 
Sumner  v.  Bradyy  1  H.  Bl.  647.  Janes  v.  Barkleyj  2  Doug.  695,  n.  (3),  and 
Smith  v.  Bromley^  2  Doug.  696,  n.  (5),  are  also  decisions  upon  the  old  sta- 
tute. Birch  V.  Jervisj  3  C.  &  P.  379,  (14  £.  C.  L.  R.  358),  shows  only  that 
a  ne^tiable  security,  given  to  induce  a  creditor  not  to  oppose  the  bankrupt's 
obtaming  his  certificate,  would  be  valid  in  the  hands  of  a  bonS  fide  holder 
without  notice.  The  words  following  die  words  *^  or  for  securing^'  are  inde* 
pendent  of  the  words  .preceding  it  [Pattesoit,  J.  llie  preceding  words, 
*^  any  security,"  include  the  sort  of  securities  mentioned  afterwards.]  The 
mention  of  securities  for  payment  of  money  may  have  been  superfluous ;  but 
it  is  evident  that  the  part  of  the  section  which  provides  that  the  money  shall 
not  be  *recoverable  relates  only  to  the  latter  class  of  securities,  and  rv^oo 
cannot  be  considered  as  narrowing  the  previous  general  words.  ^ 
Whether  the  contract  be  for  payment  of  money,  or  for  the  giving  of  any 
other  valuable  thin^,  it  must  be  equally  within  the  mischief.  But,  at  au 
events,  a  guarantee  is  a  contract  for  payment  of  money  in  a  certain  event, 
and  is  therefore  within  the  narrowest  construction  of  the  act.  Independently 
of  the  illegality  of  the  contract  proved,  the  objection  of  variance  is  fatal,  and 
may  be  shown  under  the  general  issue  without  the  aid  of  the  statute :  the 
declaration  professes  to  set  out  a  contract,  which  is  negatived  by  proof  that 
there  was  a  consideration  not  stated  in  it :  Clarke  v.  Orayy  6  East,  564, 
shows  the  rule  on  this  subject.  [Lord  Denman,  C.  J.  According  to  that 
view,  there  are  few  cases  of  fraud  mat  might  not  be  treated  as  cases  of  van- 
ance.  The  meaning  of  the  New  Rules  of  Pleading  (a)  is  that,  where  the 
contract  stated  is  not  the  real  one  by  reason  of  fraud,  tne  real  one  must  be 
[Headed.    At  present  you  had  better  confine  yourself  to  your  first  {loint.] 

Cresswell  and  Greenwoadj  contri.  The  contract  does  not  make  it  obhga- 
tory  on  Went  to  sell,  or  on  Martin  to  buy  any  thing ;  and  the  guarantee, 
thoueh  a  continuing  one,  might  have  been  countermanded  at  any  time,  as  was 
ruled  by  Alderson,  B.,  (on  the  Western  circuit,)  in  Shepherd  v.  Baker,  {b) 
The  contract,  therefore,  has  no  assignable  value,  and  has  no  operation,  unless 
Martin  chooses  to  buy  something  of  West,  for  which  he  is  unable  to  pay. 
The  contraict  should  be  ^either  to  pay  or  secure  money,  or  money's  c^aqa 
worth.  Suppose  it  had  been  a  contract  to  erant  to  West  an  ease-  *- 
ment  on  the  defendant's  land ;  or  suppose  tne  defendant  had  promised  to 
deal  with  West ;  or  to  guaranty  payment  for  goods  sold  by  him  to  a  stranger, 
not  the  bankrupt :  coiud  such  cases  be  hela  to  be  within  the  scope  of  the 
legislature  ?  llie  contract  must  be  one  connected  in  some  measure  with  the 
bankrupt's  debt  due  to  the  creditor.  The  principle  of  the  statute  is  that  one 
creditor  shall  have  no  advantage  over  others  in  respect  of  his  debt.  His 
signature  is  not  to  be  bought  at  the  expense  of  other  creditors ;  Leieesler  v. 
Awe,  4  East,  372 ;  Rogers  v.  Kingston^  2  Bine.  441,  (9  £.  C.  L.  R.  472). 
Here  no  other  creditors  can  have  been  prejuaiced,  nor,  indeed,  was  West 
benefited,  by  the  mere  contract ;  nor  can  any  benefit  be  said  to  have  been 
secured  to  West  Cur.  adv.  tmli. 

Lord  Denman,  C.  J.,  in  this  term,  (April  2l8t,)  delivered  the  judgment 
of  the  court. 

This  was  an  action  on  a  written  guarantee  of  goods  sold  by  the  plaintiff 

Htt.4  W.4»  PlM^Mgi m  Portjnilar .icfiMa, I. a, 6  B.  A  Ad.  TiiL 
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to  one  Martin.  Plea,  non  assumpsit,  bv  statute ;  importing  that  the  guarantee 
is  void,  as  given  in  contravention  of  the  125th  section  of  the  Bankrupt  Act, 
to  induce  West  the  bankrupt,  represented  by  the  plaintiffs,  to  sign  Martin's 
certificate.  This  fact  was  found  by  the  jury,  and  satisfactorily  proved  at  the 
trial ;  so  that  the  guarantee  was  undoubtedly  a  contract  to  induce  a  creditor 
to  sign  the  bankrupt's  certificate :  but  the  question  was,  whether  it  was  such 
*dQ^l  ^  contract  to  that  effect  as  the  law  intends.  Much  reliance  was 
-I  ^placed  on  the  circumstance  of  Martin  not  having  bound  himself  to 
deal  with  West,  and  on  the  revocable  nature  of  the  guarantee.  These  argu* 
ments  have  no  weight,  as  the  guarantee  must  have  been  considered  as  a 
beneficial  contract  by  West,  who  exacted  it  as  a  consideration  for  signing 
the  certificate.  But,  as  the  act  is  directed  against  *^  any  contract  or  security 
made  or  given  by  any  bankrupt  or  other  person  unto  or  in  trust  for  any  cre- 
ditor, or  for  securing  the  payment  of  any  money  due  by  such  bankrupt  at 
his  bankruptcy,"  the  learned  counsel  contended  that  the  contracts,  meant  to 
be  set  aside,  must  be  taken  to  be  of  the  same  nature  with  those  described. 
And,  as  the  contract  is  not  only  declared  void,  but  *'  the  money  thereby 
secured  or  agreed  to  be  paid  shall  not  be  recoverable,"  there  appears  to  be 
some  grouna  for  maintaining  that  the  only  contracts  affected  are  those  by 
which  money  is  "  secured  or  agreed  to  be  paid,"    Possibly,  however,  a 

Siarantee  for  soods  sold  is  to  be  considered  as  an  agreement  to  pay  money, 
ough  only  m  a  certain  event.    But,  without  forming  this  opinion,  we 
cannot  avoid  seeing  the  case  to  be  within  the  very  words  of  the  statute, 
.which  we  could  not  refuse  to  apply  without  encouraging  such  nice  distinc* 
tions  as  render  the  law  uncertain,  and  encourage  experiments  to  evade  its 
provisions.  Rule  discharged. 

•496]  •RATTON  v.  DAVIS. 

Id  an  action  for  recovery  of  ft  debt,  since  the  Rule  of  Court,  Hil.  4  W.  4,  General  RmJet 
and  Regulcuions^  9,  a  plea  of  setoff  or  payment  as  to  a  sum,  parcel  of  the  debts  in  the 
declaration  mentioned,  need  not  begin  with  an  actionem  non,  or  end  with  a  prayer  of 
judgment. 

•  

Debt  for  work  as  an  attorney,  money  paid,  &c.  Plea  2.  "And,  for  a 
further  plea,  as  to  the  sum  of  17/.,"  "  parcel  of  the  debt,"  &c.,  "  in  the 
declaration  mentioned,"  set-off.  Verification.  The  plea  had  no  formal 
commencement  or  conclusion.  Plea  3.  As  to  2/.  lOtt ,  payment :  no  for- 
mal commencement  or  conclusion. 

Demurrer  to  plea  2,  assigning  for  causes  that  the  plea,  though  pleaded  to 
a  part  only  of  the  cause  of  action,  begins  as  if  it  were  a  plea  in  bar  to  the 
whole,  and  not  with  an  actionem  non,  and  concludes  without  a  prayer  of 
judornaent.     Demurrer  to  plea  3,  stating  the  same  causes.     Joinder. 

Heaiony  for  the  plaintiff  The  rule,  Hil.  4  W.  4,  General  Rules  and  Regv^' 
lationsy  9,  5  B.  &  Ad.  v.,  does  not  dispense  with  the  formal  commencement 
and  conclusion  where  the  plea  answers  part  only  of  the  demand  stated  in  the 
declaration :  for  such  a  plea  is  not  pleaded  "  in  bar  of  the  whole  action 

^nerally"  within  the  mf'aning  of  the  rule.  Weeding  y.  Mdrichj  9  A.  & 
!.  861,  (36  E.  C.  L.  R.  307,)  may  be  cited  on  the  other  side:  but,  subse- 
quently to  that  decision,  the  Court  of  Common  Pleas  held,  in  Upward  v. 
&nght,  6  New  Ca.  338,(a)  that  a  plea  as  to  parcel  of  the  demand,  in  a^ 
tampsit,  required  the  formal  commencement  and  conclusion.    In  Wetdbig 

(a)  He  also  cited  8  Law  Joam.  (N;  a)  C.  P.  160,  at  a  fbller  report 
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V.  Jildrickj  this  court  seejns  to  have  relied  upon  ^Putney  v.  Smamy  r*  jm 
2  M.  &  W.  72 ;  but  the  opinion  there  given  is  not  that  of  the  •■ 
\irhole  court,  and  was  not  necessaiy  to  the  decision.  The  rule  of  court  has 
]been  held  to  apply  where  the  plea  answered  one  of  several  counts ;  Bird  v. 
m^ginsony  2  A.  &  £.  696,  (29  E.  C.  L.  R,  177 ;)  because  "  '  the  whole 
action  generally'  means  the  whole  cause  appearing  in  the  count  to  which 
the  plea  is  pleaded ;"  but  that  observation  does  not  meet  the  present  case. 
Before  the  New  Rules,  the  law  was  that,  "  if  the  plea  admits  the  cause  of 
action,  but  avoids  it,  die  defendant  must  say,  ^quod  plaintiff  actionem  non,' 
&c. ;"  note  (3)  to  Cabell  v.  Vaughan,  1  Wms.  Saund.  289.  llie  Rules  of 
Court  (which  must  be  construed  literally,  like  a  statute)  alter  this  only  where 
the  plea  is  ''in  bar  of  the  whole  action  generally ;"  but  the  plea  here  is 
not  so. 

Fartescuey  contra,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  I  see  no  reason  for  departing  firom  our  decision  in 
Weeding  v.  Jlldrich;  and  the  opinion  of  the  Court  of  Exchequer  seems  to 
be  the  same  with  ours. 

Patteson,  J.  Our  decision  in  Weeding  ▼.  ^Idrich  is  expressly  in  point ; 
and  I  adhere  to  it. 

Williams  and  Wigbtbian,  Js.,  concurred. 

Judgment  for  defendant. 

•ARBOUIN  V.  Sir  JAMES  C.  ANDERSON,  Bart.         [•498 

Assumpsit  by  endorsee  against  acceptor  of  a  bill  of  exchange  alleged  to  have  been  en 
dorsed  by  R.,  the  drawer,  to  M.,  and  by  M.  to  plaintiff. 

Plea,  that  the  bill  was,  for  the  accommodation  and  at  the  reqaest  of  M.,  and  without  vaj 
consideration  or  valne,  drawn  and  endorsed  by  R.  and  accepted  by  defendant,  and  that 
there  never  was  any  consideration  or  value  for  the  drawing  or  endorting  by  R,  or  the  ae- 
cfpting  by  defendantf  or  for  either  of  them  paying  the  bill,  or  for  M.  endorsing  or  paying 

Keplication,  that  the  bill  was  endorsed  by  M.  in  blank,  and  that,  aAerwards,  and  before 
the  bill  was  due,  viz.,  on,  dec.,  A.  and  B.,  who  then  appeared  to  be,  and  whom  plaintiff  the% 
believed  to  be,  the  lawJtU  holders  of  the  bill  and  entitled  thereto,  delivered  the  same  to  plain- 
tiff for  a  good  consideration,  and  for  value,  viz.,  for  the  amount  of  the  said  bill,  and 
plaintiff  then  received  the  same  for  such  good  consideration,  and  without  notice  of  the 
premises  in  the  plea  mentioned. 

Hdd,  on  special  demurrer,  that  the  replication  made  out  sufficient  title  in  the  plaintiff,  if 
it  showed  that  he  received  ihe  bill  bond  fide  from  persons  who  were  the  holders,  notbiDg 
to  the  contrary  appearing :  and  that  the  replication  did,  in  effect^  show  soch  a  receipt 
from  the  holders,  and  was  well  enough  pleaded,  in  confession  and  avoidance. 

QiMpre,  whether  the  plea  was  good,  as  it  did  not  show  that  the  plaintiff  gave  no  considera- 
tion.   Per  Wightman,  J.,  it  was  bad  on  special,  and,  semble,  on  general  demurrer. 

On  argument  of  a  demurrer,  the  paper-books  must  state  the  points  intended  to  be  made 
on  each  side.  The  party  whose  pleading  is  demurred  to  cannot  argue  that  a  prior 
pleading  of  the  opposite  party  is  bad,  unless  his  paper-book  states  the  point :  although 
the  objection  would  be  available  on  general  demurrer. 

Assumpsit  on  a  bill  of  exchange  drawn  by  Rogers  on  defendant,  payable 
to  Rogers's  order,  and  accepted  by  defendant ;  averments  that  Rogers  then 
endorsed  the  same  to  W.  W.  Mansell,  ^^  and  the  said  W.  W.  Mansell  then 
endorsed  the  same  to  the  plaintiff,"  of  all  which,  &c. :  (notice  to  defendant, 
«nd  promise  to  pay.) 

Plea  4.  '^That  the  said  bill  in  the  said  declaration  mentioned  was,  for 
the  accommodation  and  at  the  request  of  the  said  W.  W.  Mansell,  and 
without  any  consideration  or  value,  drawn  and  endorsed  by  the  said  J.  W. 
Rogers,  and  also  accepted  by  the  defendant,  as  in  the  said  declaration  men- 
tioned, and  that  there  never  was  any  consideration  or  value  whatever  either 
for  the  drawing  or  endorsing  of  the  said  bill  oy  the  said  J.  W.  Rogers,  or 
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for  the  accepting  thereof  by  the  defendant,  or  for  the  said  J.  W.  Rogers  and 
the  defendant  or  either  of  them  paying  the  amount  of  the  said  bifl  or  any 
part  thereof;"  or  for  the  endorsement  by  ManseU,  or  for  his  paying.  Veri- 
fication. 

*4991  ^Replication.  '^  That  the  said  endorsement  by  the  said  W.  W.  Man- 
^  sell  was  an  endorsement  in  blank,  and  not  a  full  or  special  endorse- 
ment ordering  the  said  sum  of  money  in  the  said  bill  mentioned  to  be  paid 
to  any  particular  person  or  persons  or  to  his  or  their  order  or  otherwise ;  and 
that,  after  the  said  endorsement  by  the  said  W.  W.  ManseU,  and  before  the  said 
bill  became  due,  to  wit,  on  the  day  and  year  aforesaid,  certain  persons,  to  wit, 
Messrs.  Reay,  who  then  appeared  to  be,  and  whom  the  plaintiff  then  believed 
to  be,  the  lawful  holders  of  the  said  bill  of  exchange  and  entided  thereto, 
delivered  the  same  to  the  plaintiff,  with  the  said  endorsements  of  the  said 
J.  W.  Rogers  and  the  said  W.  W.  Mansell  thereon,  upon  and  for  a  good 
and  sufficient  consideration  and  for  value,  to  wit,  for  the  amount  of  the  said 
bill ;  and  the  plaintiff  then  took  and  received  the  same  for  such  good  consi 
deration,  and  without  notice  of  the  said  premises"  in  the  plea  mentioned. 
Verification. 

Demurrer,  assigning  for  causes :  that  the  replication  neither  traverses  or 
denies  nor  confesses  or  avoids  the  plea ;  inasmuch  as  the  defendant  has  there- 
in alleged  that  there  was  no  consideratiou  or  value  for  the  acceptance  or 
endorsements,  or  for  payment  by  defendant,  Rogers  or  ManseU,  and  plaintiff 
hath  not  by  his  replication  alleged  or  shown  that  there  was  consideration  or 
value  for  the  said  acceptance,  or.  Sue.  And  that  the  replication  does  not 
sufficiently  show  that  there  was  any  consideration  for  the  delivery  of  the  bill 
by  Messrs.  Reay  to  plaintiff,  or  what  such  consideration  was,  or  the  nature 
thereof,  &c.,  or  how  the  amount  of  the  said  bill  was  paid  or  satisfied,  or  was 
a  consideration  for  such  deliveiy  thereof.  And  also  that  it  is  not  in  the 
replication  directiy  or  positively  alleged  that  Messrs.  Reay  were  the  holders 
*5001  ^^  proprietors  of,  or  *entitied  to  the  bill  of  exchange,  but  only  that 
-■  they  appeared  to  be,  and  that  the  plaintiff  believed  them  to  be,  the 
lawful  holders  of  the  said  bill  and  entided  thereto,  which  is  not  a  sufficient 
or  proper  averment  that  they  were  the  lawful  holders  of  the  said  bill  and 
entitled  thereto;  and  no  good,  sufficient,  or  proper  issue  can  be  taken 
thereon.  And  also  that,  inasmuch  as  the  said  Messrs.  Reay  do  not  appear 
to  have  been,  and  must  therefore  be  deemed  and  taken  not  to  have  been 
parties  to  the  said  bill  of  exchange,  their  delivering  the  same  to  the  plaintiff 
as  in  the  replication  mentioned,  with  such  endorsements  thereon,  and  upon 
and  for  such  consideration  and  value  as  in  the  replication  mentioned,  and  the 
plaintiff's  taking  and  receiving  the  same  as  in  the  replication  mentioned, 
would  not  and  did  not  enable  the  plaintiff  to  maintain  this  action.  And  also 
that  it  does  not  appear  in  or  by  the  replication  that  there  ever  was  any  con- 
sideration or  value  whatever,  either  for  the  said  acceptance  of  the  said  bill 
of  exchange,  or  for  either  of  the  said  endorsements  thereof,  or  for  the  defend- 
ant's paying  the  said  sum  of  money  in  the  said  bill  specified,  or  any  part  * 
thereof.  And,  also,  that  the  fact  of  consideration  or  value  passing  between 
persons  who  were  stranger^  *o  and  not  parties  to  the  said  bill  would  not  and 
did  not  entide  the  plaintiff  to  maintain  this  action  against  the  defendant. 
Also  that  the  replication  is  a  departure,  &c.  (This  ^und  wa8  not  insisted 
upon.)  (a)  ^^  And  also  that  the  last-mentioned  replication  is  argumentative 
and  uncertain,  and  no  sufficient  or  proper  issue  can  be  taken  thereon :"  &c. 

The  points  for  argument  were  stated  in  the  margin  of  the  demurrer-books 

(•)  Bee  per  Patleaoa,  J.,.post,  p»  50L 
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on  both  sides,  as  follows:  "The  ^matters  of  law  mtended  to  be  r^^, 
^rgaed  are  specially  set  forth  in  the  body  of  the  demurrer."  ^ 

Joinder  in  demurrer. 

Gunningy  for  the  defendant  First,  the  replication  does  not  deny  the  mat 
ter  of  the  plea,  or  allege  the  new  matter  so  as  to  constitute  a  proper  confer 
sion  and  avoidance.  Secondly,  the  replication  does  not  samciently  sho\r 
what  consideration  was  given  for  the  delivery  of  the  bill,  nor  that  it  was  a 
consideration  moving  from  the  plaintiff.  It  does  not  explain  how  or  by 
whom  the  amount  of  the  bill  was  paid.  Thirdly,  it  does  not  direcdy  assert 
that  Messrs.  Reay  were  the  lawful  holders.  The  fact,  if  stated  at  all,  is  stated 
argumentatively,  and  so  that  no  material  issue  could  betaken  upon  it.  [Pat- 
TEsoN,  J.  The  plea  does  not  state  that  the  plaintiff  gave  no  consideration  for 
the  bill :  he  may  have  done  so,  although  there  was  no  consideration  for  Rogers's 
drawing  or  endorsing,  or  for  the  defendant's  accepting.  They  may  have 
drawn  and  accepted  for  the  accommodation  of  a  third  party ;  and  he  may 
have  raised  money  upon  it  by  delivering  it  to  the  plaintiff.  There  is  nothmg 
to  affect  the  plaintiff  personally  with  the  want  of  consideration  ;  it  does  not 
appear  that  the  endorsement  was  made  directly  to  him.]  It  is  consistent 
with  the  plea,  that  ManseU  may  have  endorsed  specially  to  the  plaintiff. 

MeUoTy  contra.  The  plea  is  bad  on  general  demurrer  if  the  plaintiff  can 
point  out  a  state  of  facts,  not  negatived  by  it,  in  which  there  would  be  a 
consideration  for  the  endorsement  to  him.  That  state  of  facts  has  been  sug- 
gested from  the  bench.  [Lord  Denman,  C.  J.  You  have  not  mentioned  this 
point  in  your  paper-books.]  The  party  whose  pleading  is  demurred  to  need 
not  state  such  ^points  unless  th^  would  be  ground  of  special  demur-  r^,^ 
rer  only.  [Lonl  Denman,  C.  J.  It  ought  to  be  understood  that  that  ^ 
is  not  the  rule.  You  should  have  stated  generally  on  what  ground  yoo 
meant  to  object  to  the  plea.  But  as  my  brother  Patteson  has  thrown  out 
this  difficulty,  we  ought  to  consider  it  Patteson,  J.  Perhaps,  if  you  had 
stated  this  objection,  the  defendant's  counsel  mi^ht  have  argued  that  it  was 
ground  of  special  demurrer.]  The  plea  is  insufficient,  as  not  excluding  the 
supposition  of  a  state  of  facts  like  that  suggested  in  JVbe/  v.  Bichy  2  Cro.  M. 
&  R.  360 ;  S.  C.  5  Tyr.  632.(a)  As  to  the  replication,  the  only  real  objection 
is,  that  it  is  ar^mentative :  but  that  objection  is  stated  too  generally.  No 
specific  defect  is  pointed  out,  so  as  to  am>rd  the  information  which  a  special 
demurrer  ought  to  give.  It  is  said  that  tlie  replication  does  not  confess  and 
avoid,  or  deny :  but  it  does  in  effect  deny ;  for  it  states  that,  aAer  the 
endorsement,  (for  which,  and  for  the  drawing,  it  is  said  no  consideration 
passed,)  Messrs.  Reay,  the  holders,  delivered  tiie  bill  to  the  plaintiff  for  a 
good  consideration.  [Patteson,  J.  I  should  rather  call  that  a  confession 
It  imports  that  no  consideration  passed  between  the  former  parties,  but 
that  fact  is  not  material.]  It  is  either  a  confession  and  avoidance  or  an 
argumentative  traverse ;  and  it  is  not  demurred  to  as  such.  That  it  does 
not  appear  how  the  plaintiff  gave  consideration  for  the  delivery  of  the  bill  is 
no  ground  of  demurrer.  [Patteson,  J.  It  has  been  repeatedly  held  that  the 
nature  of  the  consideration  need  not  appear.]  The  averment  of  Messrs. 
Reay  appearing  to  be  the  lawful  holders,  if  objectionable,  is  merely  surplusage : 
the  substantial  allegation  is  that  the  biU  was  delivered  to  the  plaintiff,  r%gQ3 
^and  he  gave  value.  That,  if  he  took  the  bill  bonft  fide,  establishes  ^ 
his  tide ;  Goodman  v.  Harvey j  4  A.  &  £.  870,  (31  £.  C.  L.  R.  212.) 

Gumdngy  in  reply.     The  rule  of  this  court,  Hil.  38  G.  3,  Peacock's  Rules, 
192,  73,  etuTorcing  a  rule  of  £ast  2  Jac.  2,  requires  that  in  paper-book^ 
(a)  See  Mam  r./atui,  IS  A.*  £.  466^  (40  E.  C.  L.  R.  04.) 
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delivered  to  the  judges  "  the  exceptions  which  shall  be  insisted  on  upon  the 
argument'^  shall  be  marked  in  the  margin.  This  applies  to  exceptions  on 
each  side.  In  2  Archb.  Pract  by  Chitty,  p.  664, 7th  ed.,  it  is  said  to  have 
been  always  the  practice  in  the  Court  of  Common  Pleas,  *'  if  each  party  in- 
tends to  take  objections  to  the  other's  pleadings,  that  each  should  state  his 
objections  in  the  margin  of  his  demurrer-books,  otherwise  he  cannot  enter 
into  them  upon  the  argument ;"  and  (it  is  added)  ^^  this  practice  is  adopted 
in  the  other  courts:"  and  GroUick  v.  Phillips^  9  Bing.  721,  723,  (23  E.  C. 
L.  R.  438,)  and  Parker  v.  Biiey^  3  M.  &  W.  230 ;  also  Darling  v.  Gumeyy 
2  Cro.  &  M.  226 ;  S.  C.  4  Tyr.  2,  are  cited. 

As  to  the  replication,  the  bare  fact  that  persons  holding  the  bill  transferred 
it  to  the  plaintiff  would  not,  under  all  supposable  circumstances,  entitle  him 
to  recover  on  it.  [Patteson,  J.  Is  there  any  authority  for  saying  that  con- 
sideration must  be  shown,  if  the  holder  be  an  innocent  endorsee  ?]  If  the 
bill  had  been  stolen,  the  property  would  not  pass.  [Patteson,  J.,  men- 
tioned Peacock  v.  Rhodes^  2  Doug.  633.]  There  the  holder  did  not  claim 
title  through  the  party  who  stole.  From  such  a  party  the  property  could  not 
pass.  The  decisions,  at  nisi  prius  and  in  banc,  in  keable  v.  Payne^  8  A.  & 
E.  555,  (35  E.  C.  L.  R.  454,)  show  this.  [Patteson,  J.  That  was  a  case 
•5041  ^^^^^  cattle  had  been  fraudulently  obtained.  Groods  are  one  thing ; 
^  ^negotiable  instruments  another.  There  is  no  authority  for  saying 
that  the  property  in  a  negotiable  instrument  might  not  pass  from  a  party  who 
stole  it.  The  plaintiff  here  replies  a  delivery  to  him  bv  certain  parties.  It 
would  not  have  been  enough  to  reply  that  they  had  stolen  the  bill,  without 
adding  that  the  plaintiff  knew  it]  It  would  nave  been  easy  here  to  allege, 
and  it  should  have  been  stated,  if  true,  that  Messrs.  Reay  were  the  lawful 
holders.  In  Chitty  on  Bills,  197,  9th  ed.,  by  Chitty  and  Hulme,  it  is  said, 
"  With  respect  to  the  persons  who  may  transfer  a  bill  or  note,  whoever  has 
the  absolute  property  may  assign  it,  if  payable  to  order:"  and  Stone  v.  Raw- 
linson,  Willes,  559,  561,  562,  is  cited. 

Lord  Denmak,  C.  J.  Whether  he  has  the  absolute  property  or  not,  if  he 
appears  to  have  it,  and  endorses  to  an  innocent  party,  the  assignment  is 
good.  This  is  an  unusual  form  of  replication ;  but  I  believe  it  is  correct. 
[His  lordship  here  read  the  replication.]  Acting  upon  the  case  of  Goodman 
V.  Ihroey,  4  A.  &  E.  870,  (31  E.  C.  L.  R.  212,)  which  gives  the  law  now 
prevailing  on  this  subject,  we  must  hold  that  the  owner  of  a  bill  is  entitled 
to  recover  upon  it  if  he  has  come  by  it  honestly ;  that  that  fact  is  implied 
prima  facie  by  possession ;  and  that,  to  meet  the  inference  so  raised,  fraud, 
felony,  or  some  such  matter  must  be  proved.  Here  is  a  possession  not  so 
accounted  for;  and  I  think  the  replication  entitles  the  plaintiff  to  recover. 

Patteson,  J.  This  is  a  good  replication  in  confession  and  avoidance. 
W^hsther  the  plea  might  not  have  been  bad,  if  demurred  to  specially,  it  is 
•rso'l  i^i^^^^^^^  ^^  inquire.  The  plea  says  that  the  bill  was  endorsed  by 
^-l  ^Rogers  to  Mansell  without  consideration ;  the  replication  then  states 
that  Mansell  endorsed  it  in  blank.  The  narrative  stops  here,  and  does  not 
say  to  whom  the  endorsement  was,  nor  whether,  after  endorsement,  it  was 
stolen  or  lost :  and,  as  the  plaintiff  did  not  take  the  bill  inunediately  from 
Mansell,  I  do  not  see  how  he  could  know.  The  plaintiff  says,  in  effect,  that 
he  does  not  know ;  that  the  bill  was  endorsed  in  blank  by  Mansell ;  and 
that,  before  it  was  due,  Messrs.  Reay  appeared,  and  plaintiff  believed  them 
to  be  the  lawful  holders,  and  they  delivered  it  to  the  plaintiff,  he  giving 
good  consideration.  Why  might  not  the  defendant  answer  (if  such  was  his; 
case)  that  the  plaintiff  did  not  give  good  consideraUon,  or  that  the  parties 


646  Jones  v.  Reynolds.  E.  T.  1841.  £505 

delivering  it  to  him  had  obtained  it  by  theft  or  fraud,  and  that  the  plaintiff 
knew  it?.  They  do  not  make  any  such  averment,  but  demur.  I  doubted 
only  whether  it  was  sufficiently  alleged  that  Messrs.  Reay  were  the  holders ; 
but  I  do  not  see  how  the  plamtifT  could  well  have  said  more.  He  might 
indeed  have  alleged  simply  that  they  were  the  holders;  and  it  was  not  ne- 
cessary to  add  ^Mawfiil.^'  He  has  said  what  is  equivalent  to  alleging  diat 
they  were  the  holders ;  and,  if  the  defendants  had  any  objection  to  the  tide, 
thev  should  have  rejoined. 

Williams,  J.  Assuming  the  nlea  to  be  good,  the  replication  is  so  framed 
as  to  show  that  the  plaintiff  still  had  a  ri^t  of  action.  It  was  sufficient  to 
show  that  Messrs.  Reay  were  the  holders,  and  endorsed  to  him. 

Wightman,  J.    The  plea  would  be  bad  on  special  demurrer ;  and  I  have 
great  doubt  whether  it  would  not  be  so  on  general  demurrer  likewise ;  for  it 
IS  not  ^inconsistent  with  the  facts  stated,  that  the  plaintiff  may  have   r«gQ 
given  ^pDod  consideration.    At  all  events,  the  rephcation  is  good  in   ■- 
confession  and  avoidance.  Judgment  for  plaintiff. 


JONES  V.  REYNOLDS. 

Defendant  wrote  to  plaintiff:  **  I  shaU  be  happy  to  take  a  lease  of  yoar  iron-ore  at  N^  at 
a  royalty  of  1<.  per  ton,  and  I  will  engage  to  work  the  ironstone,  limestone,  ore,  and 
manganese,  in  such  relative  proportions  that  the  average  produce  of  iron  shall  not 
exceed  the  utual  average  of  the  common  ores  of  South  Wales  (which  I  believe  to  be  obomi 
40  per  cent,;)  the  term  to  be  forty  years  from  the  34th  ofjtnu  next,  and  the  sleeping  rent 
150/.  per  annum :"  the  lease  to  be  voidable  on  the  lessee's  part,  he  giving  six  months* 
notice,  and  paying  a  fine  (the  amount  of  which,  in  different  cases,  was  then  stipulated :) 
"  the  relative  proportion  of  the  iroH  oree  in  weight  to  be  worked  together  to  be  aeeertained  6y  a 
competent  perton/* 

Plaintiff  wrote  in  answer :  **  I  agree  to  the  terms  contained  in  yonr  letter,"  Ac^  **  and  shall 
be  ready  to  grant  a  lease  conformable  thereto  from  myself  and  all  other  proper  parties 
whenever  you  require  me." 

Defendant  afterwards  wrote  to  plaintiff,  proposing  to  take  a  lease  of  other  lands  of  the 
plaintiff  on  the  terms  above  mentioned. 

Plaintiff  wrote  in  answer :  **  I  agree  to  let  R."  (defendant^  "  a  lease  of  my  joint  pro- 
perty" (the  last-mentioned  lands)  "  on  the  same  terms  I  have  granted  him  a  lease  of 
my  independent  property,"  (the  first-mentioned  lands,)  **  commencing  at  the  same  time, 
and  paying  the  same  sleeping  rent,  and  the  same  royalty  per  ton." 

Bekl,  in  an  action  by  plaintiff  on  the  contract  as  to  the  joint  property,  that  the  agreement, 
to  be  collected  from  the  several  documents,  was  not  a  present  demise. 

Assumpsit  for  use  and  occupation.  Plea,  Non-assimipsit.  Issue  thereon. 
A  special  case  was  stated  for  the  opinion  of  the  court,  under  stat.  3  &  4  W.  4, 
c.  42,  s.  26.     The  material  parts  of  the  case  are  as  follows :         » 

Before  and  at  the  dates  of  the  after-mentioned  instruments  of  21st  Febru- 
ary, 1825,  and  4th  April,  1826,  the  plaintiff  was  seised  of  the  entirety  of  cer- 
tain enclosed  lands  and  the  minerals  under  the  same  in  the  parish  of  Newton 
Nottage  in  Glamorganshire ;  and  also  of  an  undivided  thiid  part  of  certain 
unenclosed  common  or  waste  lands  called  Newton-Down  in  the  same  parish, 
and  of  the  ironstone,  limestone,  and  ore  and  minerals  under  the  same,  as 
tenant  in  common  with  Colonel  Knight,  who  was  seised  of  the  remaining 
tivo-third^. 

On  21st  February,  1826,  the  defendant  wrote  to  the  plaintiff  as  follows: 

•"  Swansea,  21st  February,  1825.       .^^^ 
"  Dear  Sir : — I  shall  be  happy  to  take  a  lease  of  your  iron  ore  at   ^ 
Newton,  at  a  royalty  of  '  s.  per  ton,  ai.d  I  will  engage  to  work  the  several  veins 
of  ironstone,  limestone,  ore,  and  manganese,  in  such  relative  proportions  as 
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that  the  average  produce  of  iron  shall  not  exceed  the  usoal  average  of  the 
common  ores  of  South  Wales,  (which  I  believe  to  be  about  40  per  cent. ;) 
the  tenn  to  be  forty  years  from  the  24th  June  next,  and  the  sleeping  rent 
150/.  per  annum.  The  lease  to  be  voidable  on  the  part  of  the  lessee  by 
giving  SIX  months^  notice,  and  paying  one  year's  rent  as  a  fine  if  given 
-within  the  first  two  years,  and  5001.  as  a  fine  if  the  lease  be  determined  by 
the  lessee  at  any  subsequent  time.  The  relative  proportion  of  the  iron  ores 
in  weight  to  be  worked  together  to  be  ascertained  by  a  competent  person. 
I  am,  &JC.  J.  Reynolds." 

The  plaintiflf,  within  a  few  days,  returned  the  following  answer,  witli  a 
copy  of  the  preceding  letter. 

'*  I  aeree  to  the  terms  contained  in  your  letter  copied  on  the  other  side, 
and  shall  be  read^  to  grant  a  lease  conformable  thereto  from  myself  and  all 
other  proper  parties  whenever  you  require  me.  C.  R.  Jones." 

After  these  letters  had  passed,  a  doubt  arose  whether  they  should  be  con- 
strued to  comprehend  the  minerals  in  the  plaintiff's  undivided  third  part  in 
the  common  or  waste  lands  whereof  he  was  tenant  in  common  with  Uolonel 
Knight,  as  well  as  the  minerals  in  the  lands  whereof  the  plaintiff  was  seised 
of  me  entirety.  Mr.  David  Rowland,  the  attorney  of  the  defendant,  who 
*5081  ^^S^^^^  ^^  treaty  for  him  and  prepared  the  said  *letter,  declared 
-'  his  view  to  have  been  that  it  was  mtended  by  the  plaintiff  that  both 
properties  should  be  comprehended  therein.  The  defendant,  however,  ad- 
mitted that  he  did  not  consider  it  to  comprehend  the  undivided  property ;  but, 
being  desirous  that  the  agreement  should  comprehend  both  properties,  ami 
with  the  view  of  bringing  the  plaintiff  to  admit  the  agreement  to  be  so 
construed,  wrote  to  him  as  follows : 

Greenfield,  2d  April,  1825. 

'^  Dear  Sir: — Mr.  David  Rowland  informs  me  that  you  are  apprehensive 
lest  the  breaking  off  of  my  treaty  with  Colonel  Knight  should  prevent  your 
receiving  the  royalties,  or  your  proportion  of  the  roydties,  on  the  ores  which 
may  be  raised  from  the  lands  of  which  yourself  and  Colonel  Knight  are  joint 
proprietors.  I  do  not  think  any  injury  can  occur  to  you  on  this  account ; 
and  I  beg  leave  to  submit  to  you  my  views  on  the  subject.  When  I  had 
the  pleasure  of  meeting  you  at  Swansea,  I  considered  the  agreement  we 
then  entered  into  to  relate  only  to  your  exclusive  property :  but  a  few  days 
afterwards  Mr.  Rowland  told  me  that  you  considered  the  agreement  to 
bclude  also  your  interest  in  the  minerals  of  which  you  are  joint  proprietor 
with  Colonel  Knipht.  I  replied  to  Mr.  Rowland  that  I  diould  then  concur 
in  your  view  of  the  case ;  and  I  have  ever  since  considered  that  my  lease 
was  to  include  the  whole  of  your  interest  in  the  minerals  at  Newton :  indeed, 
I  presume  our  agreement  comprehends  this :  and  on  it  I  have  calculated  in 
my  negotiation  with  Colonel  Kni^t.  As  your  lessee,  I  can  prevent  any 
other  party  firom  w^*king  the  minerals,  or  in  any  way  enjoying  the  liberties 
which  are  granted  to  me ;  and,  therefore,  if  I  permit  any  other  party  to  work 
*5091  y^^^  portion  of  the  *ores  on  the  joint  property,  I  will  engage  to  be 
-■  accountable  to  you  for  the  payment  of  the  royalties  due  thereon  at 
the  same  time,  and  in  the  same  manner,  as  though  I  worked  the  mines  my- 
self under  our  present  agreement.  Perhaps  it  would  be  best  to  refer  any 
iiiture  applicants  to  me  as  your  lessee ;  and  whatever  arrangement  may  be 
proposed  to  me  shall  be  submitted  to  you  for  your  approval  before  it  is 
definitely  adopted.  I  think  it  very  probable  that  the  lessee  of  Colonel 
Knight  will  be  glad  to  enter  into  some  arrangements  for  dividing  the  ground 
proportionally,  so  as  to  enable  each  party  to  work  exclosively  a  certain  part 
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This  would  be  yeiy  advantageous  to  the  lessees  and  lessors  on  both  sides. 
*^  Yours,  &C.9  J.  Reynolds." 

The  plaintiff,  however,  insisted  that  the  agreement  did  not  apply  to  the 
undivided  property ;  and  subsequendy,  on  4th  April,  1825,  the  defendant 
signed  another  instrument,  as  follows,  and  which  instrument  was  written  <m 
the  same  paper  with  that  of  21st  Februaiy,  1825. 

^^  Memorandum.  4th  April.  I  propose  to  take  a  lease  of  the  minerals 
above  described,  lying  in  the  lands  of  which  vou  are  joint  proprietor  with 
Colonel  Knight,  on  the  terms  above  mentioned  for  your  exclusive  property. 

"  J.  Reynolds.^* 

On  the  same  4th  April,  1825,  the  plaintiff  wrote  on  the  same  paper  the 
following  words : 

^'  I  a^e  to  let  Mr.  Reynolds  a  lease  of  my  joint  property  on  the  same 
terms  I  nave  sranted  him  a  lease  of  my  independent  property,  commencing 
at  the  same  *time,  and  paying  the  same  sleeping  rent,  and  tne  same  r^p^K^ 
royalty  per  ton.  "  C.  R.  Jones.  '^ 

"J.  Reynolds,  Esq." 

In  May,  1826,  Mr.  Price,  the  plaintiff's  then  attomev,  sent  to  Mr.  Row- 
land, the  defendant's  attorney,  the  draft  of  a  lease  of  the  minerals  com- 
prised  in  the  above  instruments,  which  lease  was  objected  to  on  the  defendant's 
part,  and  appeared  by  the  case  never  to  have  been  executed. 

The  case  then  referred  to  a  correspondence,  annexed  in  an  appendix,  (but 
subject  to  the  opinion  of  the  court  as  to  the  admissibility  of  all  or  any  ol 
the  letters,)  and  set  forth  various  proceedings  at  law  and  m  equity  between 
the  parties.  These  parts  of  the  case,  not  having  been  noticed  in  the  judg- 
ment of  the  court,  are  omitted  here. 

On  June  24th,  1827,  the  defendant  determined  his  interest  in  the  minerals 
held  by  the  plaintiff  in  severalty,  having  given  six  months'  notice,  and  paid 
the  rent  due,  and  a  fine  of  150}.  On  June  20th,  1836,  the  defendamt,  after 
some  proceedings  at  law  in  which  he  had  unsuccessfuUy  disputed  his  liability 
for  use  and  occupation  of  the  lands  at  Newton  Down,  now  in  question, 
gave  notice  to  the  plaintiff  that  he  should  deliver  up,  on  June  24th,  1837, 
"  all  and  singular  the  mines,  lands,  and  premises  situate  in  the  parish  of 
Newton  Nottage  or  elsewhere  in  the  county  of  Glamorgan,  of  which  I" 
(defendant)  '^  am,  or  am  deemed  by  law  to  be,  in  the  possession  or  occupa- 
tion as  your"  (plamtiff 's)  '^  tenant."  He  paid  the  rent  down  to  June  24th, 
1837,  but  made  no  offer  to  pay  the  fine  of  500/.  mentioned  in  the  agreement 
of  21st  February,  1825. 

*This  action  was  brought  for  the  use  and  occupation  of  one-third  r«e|| 
of  the  lands  and  minerals  at  Newton  Down  from  June  24th,  1837,  ^ 
to  June  24th,  1838,  the  plaintiff  seeking  to  recover  as  damages  150/.,  being 
one  year's  sleeping  rent  mentioned  in  me  writing  of  Februaiy  21st,  1825. 
If  the  court  should  be  of  opinion  that  the  plaintiff  was  entided  to  recover, 
judgment  was  to  be  entered  for  the  plaintiff  for  150/.  damages,  besides  costs; 
otherwise,  judgment  for  the  defendant. 

The  case  was  argued  on  April  30th,  in  the  present  term,  and  on  this  day. 

Chiltofij  for  the  plaintiff.  The  agreement  of  4th  April,  incorporated  wiA 
that  of  21st  February,  amounts  to  an  actual  demise  of  the  Newton  Down 
property,  and  entitles  die  plaintiff  to  recover  150/.  sleeping  rent.  This  case 
is  in  effect  decided  by  the  former  case  q(  Jones  v.  Reynoldij  4  A.  &  £.  805, 
(31  E.  C.  L.  R.  134,)  where  this  court  held  the  agreement  of  21st  February, 
1825,  to  give  a  right  constftuting  an  hereditament  in  respect  of  which  use 
ind  occupation  would  lie     If  any  stress .  can  be  laid  on  the  conduct  of 
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parties  as  interpreting  the  agreement,  (ijvhich  has  been  done  in  some  cases,) 
the  argument  from  this  must  be  limited  to  acts  done  before  the  present  ques- 
tion was  mooted.  But  here  the  defendant  accepts  a  paper,  on  4th  April, 
1825,  wherein  the  agreement  of  February,  1825,  is  called  a  lease  which  the 
plaintifi*  has  granted.  In  4  Bac.  Abr.  816, 7th  ed.,  Leases  and  terms /or  yearsy 
(K),  it  is  laid  down  that  any  words  showing  an  intention  that  the  one  party 
shall  divest  himself  of  the  possession,  and  the  other  come  into  it,  for  a  deter- 
minate time,  amount  to  a  lease.  Maldon^s  case,  Cro.  £liz.  33 ;  Baxter  dem* 
•ftl  91  ^^^^^l  V.  Braumey  2  W.  Bl.  973 ;  Poole  v.  •BerUleyy  12  East,  168 ; 
^^^J  S.  C.  at  nisi  prius,  2  Camp.  286 ;  Pinero  v.  Judson,  6  Bing.  206, 
(f9  E.  C.  L.  R.  56 ;)  Warman  r.  Faith/dly  5  B.  &  Ad.  1042,  (27  E.  C. 
L  R.  261 ;)  Chapman  v.  Bluckj  4  New  Ca.  187,  (33  E.  C.  L.  R.  317 ;) 
S.  C.  5  Scott,  515 ;  Doe  dem.  Pearson  v.  BieSj  8  Bing.  178,  (21  E.  C.  L. 
R.  261,)  and  Doe  dem.  Phillip  y.  Benjamin^  9  A.  &  E.  644,  (36  E.  C.  L. 
R.  228,)  are  in  favour  of  the  plaintifi*;  and  they  show  that  an  instrument  is 
not  prevented  from  operating  as  a  lease  by  its  containing  a  provbo  for  a 
future  lease,  or  by  its  not  containing  covenants.  No  difierence  appears  to 
be  made  by  the  Statute  of  Frauds,  29  C.  2,  c.  3,  s.  1.  The  rent  has  actually 
been  paid  for  some  part  of  the  occupation :  the  plaintifi"  therefore  cannot 
deny  die  fact  of  occupation,  but  must  contend  that  the  instrument  does  not 
convey  a  term  of  forty  years. 

Sir  W.  W.  Follett,  contra.  To  recover  the  150/.  sleeping  rent  in  this 
action,  the  plamtifi"  has  to  establish  an  agreement  operating  as  a  demise  for 
forty  years.  A  tenancy  from  year  to  year  cannot  be  relied  on,  as  that  ceases, 
if  it  ever  existed :  and  a  simdar  answer  applies  to  any  inference  suggested 
from  occupation  in  fact,  though,  in  the  correct  sense  of  the  word,  there  has 
been  no  such  occupation.  It  is  not  necessary  here  to  rely  on  the  acts  of  the 
parties.  The  intention  was  clear;  the  agreement  contemplated  only  the 
giving  and  accepting  a  future  lease,  (which  appears  by  the  case  to  have  been 
a  subject  of  litigation,)  and  not  a  present  interest :  there  are  no  words  of 
present  demise ;  nor  is  any  intention  shown  to  part  with  or  take  the  land 
Defore  the  lease  is  given.  It  is  not  likely  that  a  party  would  contemplate 
entering  upon  a  mine  without  having  a  regular  lease.  The  correspondence 
^ei  q-i  also  agrees  with  this  *view  of  the  case.  In  Maldon^s  case  the  words 
-I  were,  ^^  you  shall  have  a  lease,"  which  was  held  to  mean  an  immedi- 
ate demise.  The  present  case  resembles  Morgan  dem*  Dowding  v.  Bissellj 
3  Taunt.  65 ;  and  the  rule  to  be  collected  from  that  case,  and  from  BickneU 
V.  Hoody  5  M.  &  W.  104,  is  that  there  must  appear  an  intent  to  bind  both, 
parties,  as  lessor  and  lessee,  and  also  the  ordmary  incidents  of  a  lease,  as 
covenants  and  reservation  of  rent  But  here  no  definite  covenants  can  possi" 
bly  be  extracted  from  the  agreement ;  which  is  the  more  important,  as  this 
is  alleged  to  be  a  demise  of  mines.  In  the  cases  cited  on  the  other  side, 
words  of  present  demise  have  generally  been  insisted  on.  How  could  the 
defendant  here,  after  refusing  to  execute  a  counterpart  of  a  lease,  have  in- 
sisted on  entering  ?  Could  me  agreement  be  construed  as  a  present  demise 
of  the  minerals,  where  all  that  is  said  is  that  one  party  engages  to  work  them 
and  the  other  to  grant  a  lease  ?  The  former  case  of  Jones  v.  Reynolds^  4  A. 
&  E.  805,  (31 E.  C.  L.  R.  184,)  if  it  apply  at  all,  is  agamst  the  plaintiff*:  the 
jury  found  the  fact  of  actual  occupation ;  and  the  court  was  satisfied  with 
the  verdict  Chapman  v.  Tbtimer,  6  M.  &  W.  100,  and  Braskier  v.  Jach^ 
son^  6  M.  &  W.  549,  are  in  favour  of  the  defendant. 

ChiUonj  in  reply.    The  letter  of  February  21st  provides  for  every  thins 
that  could  be  stipulated  in  a  formal  lease.    As  to  the  subject-matter  of 
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demise,  there  is  as  much  certainly  as  can  be  required  in  a  document  relative 
to  mining  transactions :  to  persons  acquainted  with  such  business  it  would 
be  clear  enough ;  and,  as  to  the  proportions  of  iron  ores  to  be  worked,  it  is 
sufficient  *that  a  competent  person  is  to  ascertain  them.  It  is  true  r^gi  j 
that  in  Jones  y.  Reynolds  actual  use  and  occupation  were  prayed ;  ^ 
but  the  action  was  maintainable  if  the  defendant  took  any  thing  under  the 
agreement  The  court  (adverting  to  die  argument  that  only  a  permis^on  to 
mme  was  granted)  said ;  "  It  does  not  seem  to  foUow  that  that  permission 
actually  demised  and  actually  exercised  would  not  be  a  hereditament  enjoyed 
by  the  lessee ;"  and,  according  to  Pinero  y.  Jvuisonj{a)  an  action  for  use  aod 
occupation  lies  where  the  tenant  has  held,  though  not  actually  occupying,  if 
there  has  been  a  demise.  The  doctrine  for  which  Morgan  dem.  DowiHng 
v.  Bissell  was  cited  is  not  consistent  with  the  modem  cases  in  which  agree- 
ments have  been  held  to  operate  as  present  demises,  though  a  future  formal 
lease  was  contemplated.  It  is  said  to  be  improbable  that  a  party  should 
enter  upon  mines  without  a  regular  lease ;  but  the  practice  in  Wales  is  to 
do  so ;  and  it  was  done  here  under  the  first  agreement.  As  to  the  words 
used  in  the  agreement  of  April  4th :  *^  I  agree  to  let  a  lease  of  my  joint  pro- 
perty" on  the  terms,  &c.,  is  in  effect  the  same  as  "I  agree  to  let  my  joint 
property"  on  those  terms,  which  would  clearly  be  a  present  demise.  A 
"lease"  means  only  a  "letting:"  Shepp.  Touchst.  266,  c.  xiv.  That  a 
lease  may  be  coUecteid  from  a  correspondence  appears  by  Chapman  y.  Bhuk, 
[Lord  Denman,  C.  J.  A  lease  may,  as  well  as  any  other  agreement.]  As 
to  the  cases  cited  for  the  defendant :  in  BidcneU  y.  Hood  two  of  the  judges 
expressed  doubt ;  and  the  decision  turned  upon  a  clause  in  the  agreement 
^expressly  authorizing  the  landlord  to  distrain  for  any  rent  that  might  r,g.  e 
be  due  before  a  lease  was  granted {  without  which  clause  Maule,  B.,  '- 
thought  it  clear  that  the  instrument  would  have  operated  as  a  present  demise. 
The  general  doctrine  laid  down  by  Parke,  B.,  in  Chapman  y.  ToumeTy  is 
that  relied  upon  by  the  plaintiff:  but  there  the  stipulations  by  which  tbe 
tenant  was  to  be  bound,  according  to  the  agreement,  were  not  all  contained 
in  the  agreement  itself;  the  future  lease  was  to  furnish  a  considerable  part 
of  them.  In  Braskier  y.  JacksoUj  the  judgment  of  the  court  was  yeiy  shortly 
giyen ;  the  defendant's  agreement  was  not  a  demise,  but,  strictly,  an  unde^ 
taking  to  grant  a  lease,  which  was  to  be  done  by  indenture.  The  agree- 
ment itself  was  evidendy  not  an  instrument  under  which  the  parties  meant 
that  a  tenancy  should  be  constituted.  The  promise,  in  the  present  case,  to 
mnt  a  lease  conformable  to  the  specified  terms,  wheneyer  the  defendant 
miould  require  it,  strongly  indicates  an  understanding  that  he  might  hold  on 
those  terms  without  a  formal  lease.  The  argument  on  the  other  side,  if  suc- 
cessful, would  only  driye  parties,  in  a  case  ake  this,  to  a  court  of  equity. 

Lord  Denman,  C.  J.  There  is  no  doubt  in  this  case.  The  instruments 
of  proposal  and  agreement  do  not  amount  to  a  present  demise.  The  case 
is  clear  of  all  difficulty  on  the  authorities,  because  the  matter  here  was  alto- 
gether in  future,  and  much  remained  to  be  done.  The  defendant,  in  his 
fetter  of  Februtiry  21st,  says  that  he  will  be  happy  to  take  a  lease  of  the 
plaintiff's  iron  ore  at  a  royalty  of  Is.  per  ton,  and*  will  engage  to  work 
*die  ironstone,  limestone,  &c.,  in  such  proportions  that  the  ayerage  rt^i^ 
produce  of  iron  shall  not  exceed  the  usual  ayerage  of  the  common  ^ 
ores  of  South  Wales,  which  he  belieyes  to  be  about  40  per  cent:  the  temi 
to  be  forty  years  fit>m  the  24th  of  June  next,  and  the  sleeping  vent  1502.  pef 
iimum:  the  lease  to  be  yoidable  on  notice  and  payment  of  a  fine :  the  rela^ 
(«}  Oeo  How  r.  Itim^t,  8  A.  &  E.  659,  (30  E.  C.  L.  R.  17&.) 
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tive  proportion  of  ihe  iron  ores  in  weight  to  be  worked  togefter  to  be  ascer- 
tain^ by  a  competent  person.  Till  that  proportion  was  ascertained  by  a 
competent  person,  and  to  the  satisfaction  of  both  parties,  there  could  be  no 
tenancy.  The  acceptance  by  the  plaintiff  ^^ch  foUowed  was  only  an  adopt- 
ing, by  him,  of  the  terms  as  proposed :  it  created  no  demise :  nor  was  it  a 
Sound  for  application  to  a  court  of  equity.  The  case  does  not  touch  upon 
ose  which  have  been  decided.  The  mtroduction  into  an  agreement  of 
words  referring  to  a  future  lease  does  not  disprove  the  possibility  of  a  present 
demise  being  intended :  but  here  that  intention  is  not  shown. 

Pattcsoit,  J.  I  do  not  pretend  to  reconcile  all  the  cases,  though,  perhaps, 
on  a  very  elaborate  inquiry,  that  might  be  done:  the  present  case  is  quite 
clear,  ui  all  those  where  it  has  been  held  that  a  present  demise  took  place, 
there  was  either  an  actual  present  demise,  immediate  possession  given,  or 
something  to  show  that  possession,  and  the  relation  of  landlord  and  tenant 
were  to  commence  before  a  lease  was  executed.  Here  the  term  was  not  to 
commence  till  the  24th  of  June,  1825 ;  it  was  not  meant  that  possession 
should  be  taken  in  the  mean  time ;  and  the  proportions  in  which  the  iron 
ores  should  be  worked  were  to  be  ascertained  at  a  future  dav.  There  was 
*5171  ^^^^  therefore,  any  present  demise.  In  ^Pinero  v.  Judscn^  and  Chap- 
^  man  v.  Bluckj  the  tenancy  was  to  begin  from  a  past  day. 

Williams,  J.  I  am  of  opinion  that  there  was  no  present  demise  in  this 
case,  it  being  clear,  for  the  reasons  already  given,  that  the  relation  of  land- 
lord and  tenant  was  not  intended  to  commence  before  execution  of  a  lease. 

WiGHTBfAN,  J.  I  a^e  that,  if  an  instrument  be  in  other  respects  a  pre- 
sent demise,  a  stipulation  in  it  for  a  future  lease  will  not  reduce  it  to  a  mere 
agreement.  Stipulatbg  for  a  future  lease,  in  such  a  case,  is  only  providing 
for  a  formal  assurance.  Lawrence,  J. ,  so  puts  it  in  Morgan  dem.  Dowding  v. 
Bissellj  3  Taunt.  65, 68;  and  he  said  in  that  case,  at  nisi  prius,  3  Taunt.  67, 
"  Where  there  is  an  instrument,  by  which  it  appears  that  one  party  is  to  give 
possession  and  the  other  to  take  it,  that  is  a  lease,  unless  it  can  be  coUected 
from  the  instrument  itself,  that  it  is  an  agreement  only  for  a  lease  to  be  after- 
wards made.'*  Here  no  present  demise  appears :  the  term  is  to  begin  from 
the  ensuing  24th  of  June ;  and,  before  an  actual  demise,  there  were  matters 
to  be  ascertained,  without  which  the  terms  of  holding  would  not  be  perfectly 
complete.  Therefore,  this  agreement  comes  within  the  distinction  furnished 
by  Morgan  dem.  Dowding  v.  BisseU;  John  v.  Jenkins^  1  Cro.  &  M.  227 ; 
S.  C.  3  Tyrwh.  170,  and  I  may  say  aU  the  cases. 

Judgment  for  the  defendant. 


•618]  •NEWTON  v.  ALLIN, 

Declaration  by  landlord  agrainst  tenant  for  breaches  of  corenant  to  repair,  not  to  plough 
op  meadow-land  without  consent,  or  depasture  orchards,  except,  Ac^  not  to  cut  wood, 
and  not  m  assign  or  underlet  without  consent ;  with  averment  that  plaintiff  entered, 
and  that  the  breaches  were  committed  during  the  continuance  of  the  demise. 

Plea,  that,  after  defendant  had  taken  possession,  and  before  breach,  B.  entered  upon  a 
parcel  of  the  demised  premises  and  ejected  defendant,  and  kept  him  out  (torn  thenea 
hitherto,  and  committed  certain  specified  grievanees  upon  the  premises,  whereby  de- 
fendant lost  all  the  benefit  he  should  otherwise  hare  made  by  his  occupation ;  and  that 
B.  had  full  power  and  authority  from  plaintiff  so  to  act  The  plea  did  not  state  that 
defendant  had  quitted  possession,  except  as  above. 

Beld  bad,  on  demurrer  to  the  replication. 

CovEKANT.    The  declaration  stated  that,  by  indenture  of  1st  Deoemberp 
1837,  plaintiff  leased  to  defendant  certam  messiiages,  tenements,  heredita . 
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ments,  and  premises,  habendum  for  thirteen  years,  at  the  annual  rent  of  160/., 
under  covenant  to  repair,  support,  &c.,  the  demised  premises,  (with  some 
immaterial  exceptions ;)  covenant  not  to  convert  the  meadow-land  to  tillage 
without  plaintiff's  consent ;  covenant  not  to  stock  or  depasture  the  orchards 
with  other  catde  than  pigs,  and  calves  under  three  months  old ;  covenant 
not  to  cut  any  wood  fiom  off  the  hedges  except  at  seasonable  times  in  the 
year,  &c.,  and,  at  the  times  of  cutting  such  wood,  to  new-make  the  hedges, 
&c. ;  and  covenant  not  to  assign  or  underlet  without  plaintiff's  consent 
The  declaration  then  averred  the  entry  of  defendant,  and  charged  breaches, 
during  the  continuance  of  the  demise,  of  each  of  the  above-mentioned  cove- 
nants. 

Twelfth  plea.  That,  after  the  making  of  the  said  bdenture,  and  after 
defendant  had  taken  possession  thereunder  of  the  demised  premises,  and 
before  any  of  the  breaches  of  covenant  above  assigned,  and  during  the  con- 
tinuance of  the  said  term,  to  wit,  on,  &c.,  a  certain  person,  to  wit,  J.  B.,  with 
force  and  arms,  &c.,  entered  into  and  upon  the  said  demised  premises,  to  wit, 
a  certain  outhouse  and  a  certain  garden,  and  a  certain  *court-yard,  r*ciQ 
then  respectively  being  parcel  of  the  said  demised  premises,  and  then  ^ 
ejected,  expelled,  put  out,  and  removed  defendant  from  the  possession  thereof 
and  kept  and  continued  defendant  so  ejected,  &c.,  from  thence  hitherto. 
That  the  said  person,  during  all  the  time  last  aforesaid,  behaved  and  con- 
ducted himself  with  such  violence,  and  in  such  an  outrageous  manner,  and 
then  so  wantonly,  maliciously,  and  vexatiously  cut  down  the  trees  growing 
upon  the  said  last-mentioned  premises,  and  then  wilfully  broke  down,  pros- 
trated, deracinated,  and  destroyed  the  hedges  and  fences  thereof,  and  then 
so  dug  up,  took  and  carried  away  from  and  off  the  said  last-mentioned  pre- 
mises all  the  best  earth  and  soil  thereof,  that,  by  reason  and  means  of  the 
premises,  defendant,  during  all  the  time  aforesaid,  lost  and  was  deprived  of 
all  the  benefit  and  advantage  he  otherwise  would  and  ought  to  have  made 
from  his  occupation  of  the  said  premises.  Averment  that  the  said  person, 
during  all  the  dme  in  this  plea  mentioned,  had  full  and  sufficient  power  and 
authority  of  and  from  the  plaintiff  to  act  in  the  manner  and  to  the  effect  in 
this  plea  mentioned. 

Replication,  de  injuria. 

Demurrer,  assigning  for  cause  that  the  (acts  shown  m  the  plea  exonerated 
defendant  from  the  further  performance  of  his  covenants,  and  operated  by 
way  of  denial  of  the  causes  of  action,  and  not  by  way  of  confession  and 
avoidance ;  and  that  the  plaintiff  ought  to  have  traversed  singly  some  ma- 
terial allegation. 

Joinder  in  demurrer. 

MofUague  Smithy  for  the  defendant.  The  replication  is  bad ;  for  the  plea 
shows  a  discharge,  not  an  excuse.  *(  As  to  this  he  cited  the  note  to  Smith  r^pLon 
V.  Raleigh,  3  Campb.  613 ;  Purchell  v.  Salter,  antfe,  197 ;  (a)  Jones  v.  L  ^^ 
Sefdor,  4  M.  &  W.  123 ;  Parker  v.  Riley y  3  M.  &  W.  230.  An  objection  will, 
however,  be  made  to  the  plea.  But  it  shows  that  the  defendant  has  been 
evicted  from  part  of  the  demised  premises  by  the  tortious  act  of  the  plain- 
tiff. If  assumpsit,  debt,  or  covenant  were  brought  for  the  rent,  the  plaintiff 
would  be  precluded  from  recovering  the  rent  for  any  part  on  account  of  his 
toitious  act,  though,  if  the  eviction  were  by  title  paramount,  the  rent  would 
be  apportioned ;  Walher^s  case,  3  Rep.  22  b ;  Barrel  v.  ^8ndrew$,  Hob.  190, 
(5th  ed. ;)  J^Teak  v.  Mackenzie,  1  M.  &  W.  747;  (ft)  Reeve  v.  Bird,  1  C.  M 

(a)  Reversed  on  error  in  Ezch.  Ch.,  Mich.  Vac.  1841 ;  Salter  r.  PunktU^  anie,  209. 
(6)  Reversini^  NutU  y.Mackemzie,  S  C.  M.  & R.  84;  8.  C.  6  Tyrwb.  1108. 
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Sl  R.  31,  36 ;  S.  C.  4  TyrwL  612,  614 ;  Buller,  J.,  in  Hayne  y.  MaUby, 
3  T.  R.  438,  442  ;  notes,  (2).  [d],  [e],  to  Salman  v.  SmUhj  1  Wms.  Saund. 
204.    Then  the  nde  must  be  '£e  same  as  to  other  covenants. 

Warren^  contrii.  It  is  unnecessary  to  inquire  how  the  law  would  be  as  to 
apportionment  of  rent,  because  no  breach  is  laid  in  respect  of  the  rent.  In 
the  case  of  rent  the  damages  are  liquidated ;  and  the  consideration  for  the 
entire  contract  to  pay  rent  fails  upon  eviction  from  an^  part  of  the  premises. 
In  DaUton  v.  Beeve^  1  Ld.  Raym.  77,  covenant  was  said  not  to  lie,  "  because 
it  is  a  rent."  But  the  covenants  in  respect  of  which  the  breach  is  here  laid 
cannot  be  avoided  bv  an  eviction  from  part.  How,  for  instance,  could  a 
*52 1 1  ^^^^^  "^  entitled  to  retain  possession  of  *a  part,  assign  it  over,  contrary 
•I  to  his  covenant,  and  then  pleads  that  he  had  been  evicted  ?  Even  if 
the  partial  eviction  avoided  the  covenant  to  repair,  the  covenantor  should 
quit  possession.  In  Digby  v.  Atkinson^  4  Campb.  276,  it  was  ruled  that 
a  party  holding  on  premises,  after  the  expiration  of  a  lease,  was  bound,  even 
after  the  destruction  of  the  premises  by  fire,  by  the  terms  of  the  old  lease, 
which  included  a  covenant  to  repair.  In  SmUh  v.  Raleigh^  and  in  Stokes 
V.  Cooper^  cited  in  the  note  there,(a)  the  question  was  onfy  as  to  rent :  and 
there  the  tenant  had  given  up  all  the  premises :  but  it  is  said  in  Stokes  v. 
Cooper  (a)  that,  if  the  tenant  continue  in  possession,  he  may  be  liable  on  a 
quantum  meruit.     [He  was  then  stopped  by  the  court.] 

Lord  Denman,  C.  J.  The  objection  to  the  plea  is  insurmountable.  The 
defendant  could  not  at  the  same  time  exercise  Uie  rights  of  a  tenant,  and  yet 
contend  that  he  was  not  tenant. 

Patteson,  Williams,  and  Wightman,  Js.,  concurred. 

Judgment  for  plaintifis. 

(a)  3  Campb.  613.    See  Bunt  y.  Bird,  1  C.  M.  4&  R.  31,  86 ;  4  Tyr.  612,  614. 


•622]  ^HARDEN  v.  CUFTON. 

Declaration  against  sarety  on  a  bond  for  securing  a  loan  of  money.  Plea  that,  aAer  the 
making  and  sealing  of  the  bond,  a  material  addition  was  made  to  the  condition  by 
plaintiff,  without  defendant's  knowledge,  namely,  that  the  giving  day  of  payment  to  the 
principal  should  not  discharge  the  sureties ;  whereby  the  bond  was  void.  The  plea 
did  not  allege  in  what  way  the  addition  was  made,  nor  that  it  was  in  writing. 

Htld  bad,  on  demurrer  to  the  replication. 

Debt  on  bond.  The  declaration  set  out  the  condition,  which  recited  a 
loan  by  the  obligee  to  one  Lucas,  of  600/.,  and  that  defendant  and  ene 
Deacon  had  agreed  to  become  sureties  for  Lucas  for  payment  of  the  debt 
and  interest :  and  the  condition  was  for  payment  thereof  by  Lucas.  Breaches 
were  assigned,  by  non-payment  of  debt  and  interest. 

Plea.  That,  after  the  making  and  sealing  the  said  writing  obligatory, 
^^  a  certain  material  addition  was  made  to  the  cond'tion  thereof  by  the  plain* 
tiff,  and  with  his  privity,  and  without  the  knowledge  or  consent  of  the  de- 
fendant,  which  said  addition  was  and  is  as  follows,  that  is  to  say,  that  the 
giving  day  of  payment  for  the  said  principal  and  interest,  or  any  part  there- 
of respectively,  to  the  said"  Lucas,  hj&  executors,  &c.,  ^'  iipom  time  to  time, 
should  not  discharge  the  said  defendant  and  the  said  Deacon,  their  heirs, 
executors,"  &c.,  ^^  as  such  sureties  as  aforesaid ;  whereby  the  said  writing 
obligatoiy  was  and  is  wholly  void."    Verification. 

Replication,  De  injurid. 

Special  demurrer,  assigning  for  cause  that  the  plea  was  not  in  excuse,  but 
in  avoidance  of  the  contract. 

3x2 
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Mariinj  for  the  defendant.  The  plea  shows  a  discharge,  not  an  excuse ; 
and  the  replication  de  injuril  is  therefore  bad.  On  the  other  side,  the  plea 
will  be  objected  to.  But  it  shows  a  material  addition  to  have  been  made 
to  the  condition  of  the  bond.  Bj  time  being  *given  to  the  princi-  r^goQ 
pal,  the  surety  would  have  been  discharged.  That  a  bond  is  avoided  ^ 
if  a  material  alteration  in  the  terms  be  made  by  the  obligee,  is  clear  from  the 
authorities ;  Bees  y.  Berrington^  2  Ves.  jun.  540 ;  where  time  was  given  to  the 
principal ;  PigoVs  case,  11  Rep.  27  a. 

The  court  &en  called  on 

Byles^  for  the  plaintiflf.  First,  the  replication  is  good.  (As  to  this,  he  cited 
Crisp  V.  Griffiths,  2  C.  M.  &  R.  159 ;  S.  C.  5  Tyrwh.  619 ;  PurcheU  v.  SdUr, 
ant^,  197  ;(a)  Pigtfm  v.  Oshom,  12  A.  &  £.  715,  (40  £.  C.  L.  R.  166  ;)  Par- 
kery.RUey.S  M.  &  W.  230;  Bickards  y. Murdock,  10  B.  8i  C.  bfT!,  (21 
E.  C.  L.  R.  123.) )  Further,  the  plea  is  bad.  It  does  not  show  in  what  part 
of  the  condition  the  alteration  was  made ;  nor  indeed  that  it  was  in  any  part. 
The  alteration  is  not  said  to  have  been  made  above  the  seal.  It  might  have 
been  made  on  the  back  of  the  condition,  or  a  fly-leaf.  [Lord  Denmak,  C.  J. 
Then  would  you  not  succeed  upon  a  mere  traverse  of  the  alteration  ?]  It 
does  not  appear  in  any  way  that  the  alteration  was  so  made  as  to  affect  the 
liability  of  the  parties.  Tne  plea  is  the  language  of  the  defendant ;  it  is  for 
him  to  show  the  matter  with  certainty.  It  is  not  even  averred  that  the  a]te^ 
ation  was  in  writing :  but  a  parol  agreement  to  give  time  to  the  principal 
will  not  discharge  me  surety;  Davey  v.  Prendergrass,  5  B.  &  Aid.  187, (7 £. 
C.  L.  R.  62.) 

Martin,  in  reply.  The  plea  is  not  specially  demurred  to :  it  therefore 
requires  only  certainty  to  a  common  intent.  The  objection  might  have  been 
taken  *on  non  est  factum,  as  appears  from  Hemming  v.  Trenery,  9  A.  r^MA 
&  E.  926,  (36  E.  C.  L.  R.  324  ;)  Com.  Dig.  FaU,  (F.  1 ;)  Sheppard's  L  ^^ 
Touchstone,  68.  This  accounts  for  the  matter  having  been  seldom  pleaded 
specially  ;  so  that  there  is  no  direct  authority.  (As  to  the  replication,  he 
cited  Crogale^s  case,  8  Rep.  66  b. ;  Selby  v.  Bardons,  3  B.  &  Ad.  2,  (23  £. 
C.  L.  R.  9 ;)  (6)  Com.  Dig.  Pkader,  (F.  18.] ) 

Lord  Denman,  C.  J.  This  plea  is  clearly  bad.  A  material  alteration  in 
writing,  as  by  the  addition  of  a  Christian  name  of  the  obligor ,(c)  would  avoid 
the  bond.  But  here  no  such  alteration  is  alleged.  I  hardly  see  why  there 
was  any  special  plea ;  if  there  has  really  been  a  material  alteration  in  writing, 
I  dare  say  some  other  pica  is  on  the  record  under  which  the  defendant  may 
insist  on  the  objection. 

Patteson,  J  I  did  not  at  first  notice  the  looseness  of  the  allegation  in  the 
plea :  but,  as  Mr.  Byles  points  out,  it  does  not  even  allege  that  me  alteration 
IS  in  writing. 

Williams  and  Wightman,  Js.,  concurred. 

Judgment  for  plaintiff. 

(a)  Reversed  on  error  in  Exch.  Ch.,  Mich.  Vac.  1841 ;  SdtUr  v.  Pwrd^,  tn^,  ^0^. 
{h)  Affirmed  in  Exchequer  Chamber,  Bardont  v.  &(6y,  1  C.  4&  M.  600 ;  S  C  8  Tvr  ^ 
430 ;  9  Bing.  766,  (23  E.  C.  L.  R.  460.) 
(c)  Com.  Dig.  JP«ir,  (F  1.) 
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BARRACK  V.  NEWTON,  Esquire, 

BICKNELL, 

SAYER, 

WILLIAMS4  ^  V.  The  Same. 

RAVENHILL  and  Another, 

CRAWFORD, 

REYNOLDS,      )  r  t    *v    r>    ^   4? 

DAWSON,  f  e.  The  Same.  \  J"  *f  ^""^  f 

INGARFIELD,  )  «  Exchequer.(a) 

If  a  defendant  is  taken  in  execntion  at  the  suit  of  A.,  and  detained  on  other  writs  he'^  by 
the  sheriff  at  the  time  of  such  arrest,  and  is  afterwards  discharged  as  to  A.'s  suit  be* 
caase  the  judgment  was  a  year  and  a  day  old,  and  not  revived  by  sci.fa^  the  detainers 
are  nevertheless  valid,  unless  the  sheriff  has  himself  been  guilty  of  misconduct  in  the 
original  arrest. 

It  is  no  ground  of  discharge  from  arrest  on  a  ca.  sa.,  that  the  defendant  was  formerly 
arrested  on  the  .<iame  writ,  (returnable  immediately  after  execution,)  and  discharged  on 
the  ground  of  privilege  as  a  barrister. 

A  rule  making  the  same  order  in  several  causes  may  be  moved  for  on  a  single  affidavit 
entitled  in  all  the  causes. 

On  the  motion  of  Sir  W.  W,  Foiled^  in  this  term,  the  court  granted  a  rule 
in  the  above  causes,  ordering  that  a  writ  of  habeas  corpus  cum  causi  should 
issue,  directed  to  the  marshal  of  the  Marshalsea,  to  bring  up  the  body  of  the 
defendant,  on,  &c.,  with  a  return  to  the  writ ;  and  it  was  also  ordered  that 
the  plaintiffs  above  named  should  show  cause  why  the  defendant  should  not 
be  discharged  out  of  custody.  By  the  return  it  appeared  that  the  defendant 
was  taken  and  detained  in  execution  on  a  ca.  sa.,(a)  returnable  immediately 
afler  execution,  in  the  several  causes  above  mentioned.  The  other  material 
facts  were  as  follows : 

On  29th  February,  1840,  defendant,  being  then  in  the  custody  of  the 
sheriff  of  Middlesex,  obtained  a  habeas  corpus,  the  return  to  which  (before 
*5261  '^^'^^^^  ^*  3,y^i  chambers)  showed  that  he  had  been  taken  under  a 
^  *ca.  sa.  at  the  suit  of  Reynolds,  and  was  detained  on  four  other  writs 
of  ca.  sa.  at  the  respective  suits  of  Williams,  Crawford,  Barrack,  and  Daw- 
son. He  was  discharged  as  to  all  the  writs,  on  the  ground  of  privilege  as  a 
barrister  going  to  attend  a  court.(&) 

On  January  7th,  1841,  defendant  was  again  arrested  on  a  ca.  sa.  at  the 
suit  of  Robert  Curtis  Phillips ;  and,  on  Februaiy  8th,  1841,  being  in  the 
custody  of  the  ma^hal,  he  sued  out  a  habeas  corpus,  under  which  he  was 
brought  before  Patteson,  J.,  at  chambers,  and  claimed  his  discharge,  on  the 
ground  that,  at  the  times  when  the  ca.  sa.  issued  and  the  warrant  was  exe- 
cuted, there  was  no  judgment  existing  against  him  at  the  suit  of  Phillips.  A 
judgment  had  been  obtained  before  the  writ  issued,  but  was  a  vear  and  a 
day  old,  and  had  not  been  revived  by  scire  facias.  The  defendant,  at  the 
time  of  his  last-mentioned  application,  was  detained  on  the  five  writs  of  ca. 
sa.  under  which  he  had  been  in  custody  in  1840,  and  also  on  the  before-men- 
tioned writs  of  ca.  sa.  in  the  other  suits  named  at  the  head  of  this  case. 
These  latter  writs  had  all  been  in  the  sheriff's  hands  before  Januanr  7th, 
1841 ;  and  none  of  them  had  been  actually  executed  on  the  defendant's  per- 
son. The  defendant  insisted  that  he  was  entitled  to  be  discharged,  not  only  as  to 
Phillips's  writ,  but  likewise  as  to  all  the  others,  because,  being  illegally  arrested 
under  Phillips's  writ,  he  could  not  be  detained  under  these  without  a  distinct 

(a)  In  IngarfkU  v.  Newtom^  the  defendant  wa*  charged  in  execution  in  B.  R.  by  habeas 
corpus  ad  saUsfacieBdam. 
(6)  Bee  pp.  631, 59%  poet 
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and  valid  arrest ;  and  further,  as  to  the  writs  of  Reynolds,  Williams,  Craw- 
ford, Barrack,  and  Dawson,  because  they  had  once  been  fully  executed,  and 
could  not  be  put  in  force  again.  Patteson,  J.,  ordered  the  ^defendant  r.gm 
to  be  discharged  as  to  Phillips's  writ,  but  remanded  him  on  the  others.   *- 

The  present  rule  was  obtained  on  an  affidavit  of  defendant  Newton,  en- 
titled in  all  the  causes  named  at  the  head  of  this  report,  and  also  in  a  cause 
of  JVIswton  V.  ParkeSj  (in  the  Court  of  Exchequer,)  in  which  defendant  New- 
ton was  detained  in  execution  for  costs,  and  to  which  the  present  rule,  as  at 
first  made,  extended.  Annexed  to  this  affidavit  was  a  copy  of  the  return 
made  by  the  sherifT  of  Middlesex  to  the  habeas  corpus  sued  out  in  February, 
1840,  with  the  sheriff's  certificate  of  Mr.  Newton's  discharge  (not  stating 
the  ground)  in  obedience  to  the  order  of  Tindal,  C.  J.  Before  the  rule  was 
finally  disposed  of,  the  court  ordered  the  names  of  the  causes  in  the  Ex- 
chequer to  be  struck  out. 

E.  V.  WiUiamSj  BarstoWy  Buttj  and  W.  H.  Watsoftj  now  showed  cause 
(on  behalf  of  different  parties)  against  the  rule  for  discharge.  First,  the  de- 
fendant makes  but  one  affidavit,  entitled  in  all  the  causes.  There  should 
be  a  separate  affidavit  in  each.  It  would  be  difficult  to  frame  an  indictment 
for  perjury  on  affidavits  so  entitled.  [Lord  Denman,  C.  J.  It  is  the  practice 
to  join  causes  in  this  court  in  the  same  affidavit,  (a)  We  shall  take  no 
notice  of  those  in  the  Exchequer.]  Then,  as  to  the  point  made,  that  because 
the  arrest  was  unlawful  all  the  detainers  are  so ;  that  is  the  case  only  where 
the  arrest  is  illegal  by  the  wrongful  act  of  the  sheriflT,  not  by  collateral  mat- 
ter. That  was  not  so  here.  The  sherifi'  is  not  bound  to  look  to  the  judg- 
ment :  the  writ  is  his  protection ;  and  it  justifies  him  even  if  the  process  has 
been  awarded  on  a  judgment  a  year  old  and  not  revived ;  *Bushe^s  r«eoo 
case,  Cro.  Eliz.  188.  ft  would  be  a  breach  of  duty  in  the  sheriff  to  '- 
delay  executing  a  writ  till  he  had  ascertained  whether  there  was  a  judgment 
That  a  legal  detainer  is  not  vitiated  by  illegali^  in  the  original  arrest,  if  the 
sherifi*was  not  party  to  the  misconduct,  appears  from  Robinson  v.  YewenSj  5  M. 
&  W.  149 :  and  Barrait  v.  Price,  9  Bing.  566,  (23  E.  C.  L.  R.  384 ;)  Pearson 
Y.  Yewens,  5  New  Ca.  489,  (35  E.  C.  L.  R.  192,J  and  Collins  v.  Yewens, 
10  A.  &  E.  570,  (37  E.  C.  L.  R.  175,)  all  agree  with  that  case  in  principle. 
The  rule,  as  laid  down  by  Tindal,  C.  J.,  in  Barrait  v.  Price,  9  Bing.  570, 
(23  £.  C.  L.  R.  385,)  (i)  is,  '<that  where  the  sheriff  arrests  the  defendant  in 
one  action,  it  operates  virtually  as  an  arrest  in  all  the  actions  in  which  the 
sherifi*  holds  wnts  against  him  at  the  time :  for  it  would  be  only  an  idle  and 
useless  ceremony  to  arrest  the  defendant  in  the  rest ;  it  would  be  '  actum 
agere:^  and  this  detainer  will  hold  good,  though  the  court  may,  upon  colla- 
teral grounds  unconnected  with  the  act  of  the  sherifi",  order  the  party  to  be 
discharged  from  the  first  arrest."  Hutchins  v.  Kenrick,  2  Burr.  104^,  and 
Barclay  v.  Faber,  2  B.  &  Aid.  743,  also  show  that  a  partv  not  regularly  in 
custody  may  be  lawfully  detained.  This  argument  would  apply,  even  if 
the  first  arrest  had  been  void  ;  but,  "  if  execution  be  sued  out  after  the  vear 
and  day  without  a  scire  facias ,  it  is  not  void,  but  voidable  only  by  wnt  of 
error:"  note  (1)  to  J^reson  v. Morton,  2  Wms.  Saund.  6a. 

Sir  W.  W.  FoUett  and  Atherton,  contrii.    A  detainer  may  be  unlawful, 
though  no  action  would  lie  against  the  sheriff  for  arresting.    There  must  be 
a  judgment  to  ^support  the  writ ;  and,  if  execution  be  tsucen  out  on  rmf^oQ 
a  writ  more  than  a  year  and  a  da^  old,  not  revived  by  scire  facias,   ■• 
the  proceeding  is  a  nullity ;  Mnimier  v.  Piggott,  2  Dowl.  P.  C.  615.    [E. 


i: 


a)  See  PUt  r  Evanu,  (in  the  Excbeqner,)  S  DowL  P.  C.  MS. 
6)  8eePlNiMrv.JMi6A.ftE.8t8,(31E.C.L.JL446.) 
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V,  Williams  referred  to  the  diflerent  report  of  the  same  case  in  4  A.  &  E., 
363,  note  {d).]  In  Ex  parte  Ross,  1  Rose's  Ca.  Bank.  260, 262,  Lord  El- 
DON,  C,  said :  ^^  It  has  been  repeatedly  determined,  that  if  the  arrest  is  bad. 
all  the  other  writs  are  rendered  inoperative  as  detainers ;  nor  can  there  be 
any  difference,  whether  such  writs  were  lodged  before  or  after  the  arrest. 
It  IS  the  arrest  alone  that  gives  efficacy  to  the  detainers ;  and  if  it  be  illegal, 
it  can  give  effect  to  nothing."  There  nothing  turned  on  the  liability  of  the 
sheriff  for  arresting.  Nor  would  the  sheriff  have  been  liable  in  Ex  park 
Hawkins  J  4  Ves.  691.  Lord  Loughborough,  C,  there  held  that,  *'  the 
original  arrest  being  bad,  the  detainers  could  not  be  sustained ;"  which 
places  the  rule  upon  a  broad  ground,  that,  if  the  party  has  been  unlawfully 
deprived  of  liberty,  advantage  shall  not  be  taken  of  the  unlawful  act  to 
detain  him.  The  test  of  the  sheriff's  liability  would  not  support  the  deci- 
sion  in  S^pence  v.  Shtart^  3  East,  89,  which  vras  a  case  of  discharge  on  privi- 
lege. It  can  make  no  difference  whether  the  detainers  were  lodged  before 
or  after  the  arrest.  [Patteson,  J.  The  distinction  is  this :  if  a  man  is  taken 
on  the  only  writ  in  the  sheriff's  office,  and  that  writ  is  bad,  detainers  lodged 
afterwards  are  also  bad.  But,  if  there  be  fifW  writs  in  the  office,  and  the  sherii) 
arrests  on  one,  thc^ supposition  of  law  is,  that  he  arrests  on  all  at  once ;  {a] 
«gqni   ^nd,  if  one  be  bad,  the  rest  *are  not  vitiated,  unless  the  sheriff 

^  himself  has  been  guilty  of  some  misconduct.]  Would  that  be  so  if 
there  were  a  warrant  on  one  writ  only?  [Patteson,  J.  It  would  not  mat- 
ter :  the  arrest  is  on  all  the  writs.]  A  party  ought  not  to  lose  his  liberty  b^ 
a  fiction  of  law  where  the  process  is  without  le^  foundation :  the  case  of  a 
mere  irregularity  is  difierent.  A  person  already  in  custody  is  not  actually 
arrested  on  a  second  writ,  because  he  has  been  arrested  on  me  first ;  Frosth 
case,  5  Rep.  89  a :  but,  if  the  writ  on  which  the  armst  in  fact  was  made 
faUs  to  the  ground,  there  can  be  no  regular  detainer  unless  there  has  been 
an  actual  arrest  upon  some  other  writ ;  die  virtual  arrest  under  the  first  writ 
is  no  longer  available.  This  is  pointed  out  by  the  court  in  ColUns  v.  Yewensj 
10  A.  &  E.  570,  574,  (37  E.  C.  L.  R.  175.)  And  an  actual  arrest  undei 
the  other  writs  cannot  be  supposed,  there  being  no  warrant  under  any  of 
those.  As  to  the  cases  in  which  a  defendant  has  been  deemed  lawfully  in 
custody,  though  the  actual  arrest  was  invalid :  in  Howson  v.  Walker^  2  W. 
BI.  823,  that  was  so ;  but  the  arrest  in  that  case  was  not  the  sheriff's  act, 
nor  connived  at  by  him ;  and  the  defendant  was  afterwards  not  detained, 
but  arrested  in  a  regular  manner.  In  Barclay  v.  Pofter,  2  B.  &  Aid.  743, 
the  original  arrest  was  not,  as  here,  on  an  invalid  writ ;  the  objection  was 
merely  a  defect  in  the  affidavit  to  hold  to  bail.  A  like  observation  applies 
to  Davies  v.  Cfnppendak,  2  B.  &  P.  282.  In  BarraU  v.  PruXj  9  Bing.  566, 
(23  E.  C.  L.  R.  384,)  and  Pearsm  v.  Yeums,  6  New  Ca.  489,  (35  E.  C.  L. 
R.  193,)  the  question  was,  whether  the  improper  act  of  the  officer  who 
arrested  was  the  act  of  the  sheriff;  and  the  court,  being  of  opinion  that  it 
^5311  ^'^^'  ^^'^  ^^  detainer  ^unlawful.  (&)    Here  no  person's  act  is  ir 

1  question  but  that  of  the  sheriff. 
Barrack  v.  Jfewtouy  and  the  other  cases  it)  which  the-  ca.  sa.  had  been 
executed,  and  the  defendant  afterwards  discharged' on  the  ground  of  privi- 
lege, raise  a  distinct  point.    The  writs  there  were  defunct,  and  could  not  be 

(a)  See  Drtw  v.  Lainmm,  11  A.  A  B.  M9, 687,  (89>B; 0.  L.  IL  IM';)  Wintle  ▼.  Frwnum^ 
U  A.  dc  E.  539,  MS,  (39  E.  C.  L.  R.  169 ;)  Ford  r.  IccAf,  6  A.  A;  E:  699, 707,  (88  E  C.  L 
R.  184.) 

(6)  Contra,  in  Robwuon  r.  Feionit,  6  M.  4&  W;  149;  where  the  sheritT  was  held  not  le 
hare  colluded  wiUi  the  ofieer. 
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put  in  force  again.  The  shexifT  could  not  have  returned  non  est  inventus  to 
any  of  them ;  therefore  they  were  executed  writs.  They  were  returnable 
immediately  after  execution,  and  therefore  cannot  be  supposed  to  have  been 
in  force  down  to  the  time  of  the  second  arrest.  In  1  Roil.  Abr.  903,  Execur 
tuniy  (U),  pi.  20,  it  is  said  that,  "  if  the  defendant  in  an  account  be  adjudged 
to  account,  and  then  committed  to  prison  by  the  auditors  for  not  making  a 
perfect  account,  and  then  he  is  delivered  out  of  prison  by  the  privily  of 
parliament,  because  he  is  a  burgess  of  the  parliament,  yet  after  the  parlia* 
ment  ended  he  may  be  taken  again  by  a  special  writ  reciting  the  special 
matter;''  and  Egerton  v.  Brereron,  S.  C.  as  Breerton*8  CasCj  Noy,  17,  is 
cited.  The  former  writ,  therefore,  in  such  case,  was  no  longer  available. 
And  Stat.  2  (1)  Jac.  1,  c.  13,  reciting  that  it  has  been  doubted,  where  a 
party  had  been  taken  in  execution  and  discharged  by  privilege  of  parlia* 
ment,  whether  the  plaintiff  is  barred  from  suing  forth  a  new  writ  of  execu- 
tion, enacts  that,  in  such  case,  a  new  wrU  may  issue  after  the  session. 
[  Watson  objected  that  the  question  as  to  discharge  on  privilege  was  not 
raised  by  the  affidavits.]  The  proceedings  on  habeas  corpus  in  1840  show 
it.  [Lord  Denman,  C.  J.  It  does  not  appear  by  those  that  the  dischai^ 
was  by  reasdn  of  privilege :  then  you  must  contend  that  there  *is  no  tafioa 
case  in  which  a  defendant,  once  discharged,  can  be  arrested  again  on  ^ 
the  same  writ.]  Upon  the  whole  statement  it  must  be  taken  that  these  are 
executed  writs. 

Lord  Denman,  C.  J.  The  points  of  this  case  have  been  argued  with 
great  care  and  ingenuity,  but  no  objection  has  been  sustained.  The  defend* 
ant  is  taken  in  execution  at  the  suit  of  Phillips,  on  a  judgment  which  ought 
to  l)ave  been,  but  was  not,  revived  by  scire  facias.  He  is  detained  in 
another  action,  in  which  the  proceedings  were  all  regular,  and  the  vmX  in 
the  sheriff's  hands  at  the  time  of  the  arrest.  He  now  relies  upon  the  nullity 
of  the  first  process :  and  it  may  be  null  as  to  the  party  who  put  it  in  force ; 
but  it  is  not  so  as  it  regards  the  acts  of  the  shenff.  It  was  a  complete 
authority  to  him :  he  was  bound  to  arrest ;  and  his  detainer  in  the  other 
suits  was  lawful :  if  he  could  not  avoid  arresting  in  the  first  action,  he  could 
not  avoid  detaining  in  the  others.  It  is  said  that  a  party  in  this  case  is  de- 
prived of  liberty  by  a  fiction  of  law ;  but  there  is  no  fiction.  The  sheriff  is 
authorized  to  arrest  in  all  the  actions  in  which  he  holds  writs :  it  is  not  ma- 
terial which  writ  he  chooses  to  enforce  by  warrant ;  he  has  an  authority  in 
every  action,  not  arising  out  of  any  relation  finom  one  writ  to  another,  but 
firom  the  operation  of  the  law,  which  empowers  him  in  each  of  the  causes  to 
arrest,  or  to  detain  if  he  has  already  arrested  in  any  one.  If,  indeed,  the 
sheriff  has  acted  coUusively  or  improperly  in  the  first  arrest,  so  that  an  action 
would  lie  against  him,  the  court  will  hold  that  his  subsequent  act,  grounded 
upon  such  an  arrest,  is  void ;  but  not  so  where  the  objection  to  the  anest 
arises  from  no  misconduct  of  the  sheriff. 

Then  it  has  been  contended,  in  some  of  the  cases,  *that  the  de-  r«^9Q 
fendant  having  been  released  from  execution  under  the  first  writ  on  ^ 
the  ground  of  privilege,  the  writ  was  executed,  and  no  longer  available.(a) 
That  point  was  discussed  before  my  brother  Patteson  at  chambers :  and  he 
thought  that  an  arrest  set  aside  on  the  ground  of  privilege  was  no  arrest,  and 
that  the  writ  continued  in  force.  The  statute  2  (1)  Jac.  1,  c.  13,  recites 
that  some  doubts  have  been  entertained  in  the  case  of  discharge  from  arrest 
ny  privilege  of  parliament,  and,  for  avoiding  of  fiirther  doubt  and  trouble, 
enacts  that  in  such  cases,  a  new  writ  of  execution  shall  issue ;  but  I  do  nck 

(a)  8ee  Tcwtn  ?.  Ntwtcn,  ante,  p.  819* 


533]  i  Adolphus  &  Ellis,  N.  S  6(59 

consider  that  equivalent  to  a  declaration  of  the  law  in  the  case  of  a  discharge 
hy  any  kind  of  privilege.  Here  no  effectual  arrest  has  taken  place ;  the 
sheriff  is  not  in  fault ;  but  a  fact  known  to  the  defendant,  though  unknown 
to  the  sheriff,  entitles  the  defendant  to  be  set  at  liberty  for  the  purpose  of 
exercising  a  privilege.  He  might  then  be  arrested  a  second  time  on  account 
of  the  failure  of  justice  on  the  first  arrest. 

Patteson,  J.  The  second  question  was  argued  before  me  at  great 
length ;  and  I  have  not  the  slightest  doubt  upon  it.  It  is  perfectly  clear 
that,  even  before  stat.  2  (1)  Jac.  1,  c.  13,  if  a  person  was  arrested  and  dis- 
charged on  account  of  any  privilege  but  that  of  parliament,  no  one  ever 
thought  it  a  discharge  of  the  debt.  It  is  contended  here  that  the  writ  at 
Reynolds's  suit  had  done  its  duty,  and  that  there  is  no  authority  for  saying 
that  a  defendant  can  be  taken  twice  on  the  same  writ.  But  reason  shows 
that  it  may  be  so.  Formerly,  when  writs  were  returnable  at  a  certain  time, 
if  a  party  was  arrested,  and  discharged  on  account  of  privilege,  the  writ 
'^'Ul  '^^^'^  "^^  ^^^  ^  ^^^  instances  of  a  second  taking  on  *the  same 
J  writ  were  not  likely  to  occur.  Now  writs  are  returnable  when  exe- 
cuted ;  that  is^  when  properly  executed. 

WiLUAMs,  J.  RMiison  v.  Yevoemj  5  M.  &  W.  149,  and  the  other  cases 
cited  upon  the  subject,  show  that,  wher^  the  sheriff  has  several  writs,  an 
arrest  by  him  on  one  is  a  good  arrest  on  all,  unless  (according  to  the  qualifi- 
cation put  upon  the  rule  m  Barratt  v.  PncSj  9  Bing.  566,  570,  (23  £.  C. 
L.  R.  384)  the  sheriff  has  himself  been  guilty  of  some  grosslv  illegal  act  in 
arresting.  But  here  the  sheriff  did  nothing  illegal.  If  in  January,  1841, 
he  had  ten  writs  in  the  office,  and  one  of  them  was  dead,  it  would  have 
been  strange  that  the  other  nine  should  therefore  be  inoperative.  The  pro- 
position rests  upon  no  reason  or  principle.  The  arrest  by  the  sheriff  on  the 
one  writ  was  not  an  illegal  act  on  his  part;  therefore  the  detainers  in  the 
other  suits  are  not  affected. 

WiGHTMAN,  J.  Here  is  an  arrest,  in  fact,  on  a  writ  good  upon  the  face 
of  it ;  and  no  complaint  is  made  against  the  sheriff.  There  is  tnen  virtually 
an  arrest  on  all  the  writs  which  were  in  the  office  at  the  time.  It  would 
produce  great  inconvenience  and  difficulty  if  a  plaintiff  might  detain  upon  a 
writ  goou  on  the  iace  of  it,  but  the  execution  be  invalidated  by  a  defect 
which  he  could  not  know  of.  Where,  indeed,  the  sheriff  has  been  guilty 
of  misconduct  in  the  arrest,  it  is  as  if  there  had  been  no  arrest  at  all. 

Rule  dischsurged,  with  costs  as  to  the  causes  in  this  court 
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♦EASTER  VACATION.(a)  VS3b 

The  QUEEN  v.  The  BRISTOL  Dock  Coinpaby. 

By  Stat.  43  0. 3,  c.  cxU  the  Bristol  Dock  Company  were  empowered  to  purchase  land^ 
and  execute  certain  works  for  the  improvement  of  the  port  of  Bristol,  and  it  was  enacted 
'hat,  within  twelve  months  after  the  works  should  he  begun,  and  notice  thereof  given, 
certain  tonnage  duties  should  be  payable  to  the  company  for  every  veuel  eniermg  iaio  tkt 
port  of  BriitoL  The  company,  in  execution  of  their  powers,  deepened  the  water  in  the 
port,  so  as  to  form  a  floating  harbour;  and  they  purchased  eleven  acres  of  land  within 
the  port,  and  in  the  parish  of  Cliflon,  and  made,  in  that  land,  an  entrance  basin  to  the 
floating  harbour.  They  also  made  a  second  basin  in  a  different  parish ;  and  all  vessels 
using  the  floating  harbour  necessarily  passed  through  one  or  the  other  basin.  Many, 
however,  entered  the  port  without  going  into  the  floating  harbour  or  either  basin.  The 
daties  were  collected  from  all  vessels  entering  the  port,  in  various  places  on  the  coast, 
but  none  within  the  parish  of  Clifton.  The  eleven  acres  in  Clifton  were  not  benefi- 
cially occupied,  except  as  they  contributed  to  the  earning  of  portpduties. 

Held,  that  the  company  were  not  rateable  to  the  poor  in  Clifton  for  the  eleven  acres  as 
contributory  to  the  earning  of  profits  which  accrued  in  other  parishes. 

The  statute  recited  that,  by  the  intended  works,  certain  lands  then  paying  land  and  par> 
chial  taxes  would  become  unproductive  for  many  years,  and  other  lands  would,  con- 
sequently, be  more  burdened:  it  therefore  enacted  that  the  company,  from  the  time  of 
taking  possession  of  iheir  lands,  should  become  chargeable  with  "  all  such  land  and 
parochial  taxes  as  the  same  lands  are  now  or  may  hereafter  be  subject  to,**  and  should 
be  liable  to  pay  the  same  **  during  the  execution  of  the  said  works,  and  forever  there- 
after;** and  that  the  former  owners  should  be  discharged  from  such  payment 

Held,  that  the  company  were  never  to  be  rated  for  the  lands  at  a  higher  amount  than  the 
value  which  the  lands  would  have  had  at  the  time  of  rating  if  they  had  continued  in 
the  same  state  as  when  the  act  passed,  however  the  profits,  of  occupation  might  be 
increased  by  the  company's  works. 

By  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Clifton,  in  the  city  and 
county  of  Bristol,  the  Bristol  Dock  Company  were  assessed,  as  occupier^ 
for  '^  Cumberland  basin,  entrances  to  do.,  quay  walls,  wharfs,  locks,  and 
riock'gates,"  at  a  gross  estimated  rental  of  1350/.,  as  producing  a  rateable 
value  of  1080/.,  in  the  sum  of  54/.,  at  the  rate  of  twelve  pence  in  the  pound. 
On  appeal  by  the  company,  the  sessions  reduced  the  rate  to  15/.,  subject  to 
the  opinion  of  diis  court  upon  a  case,  the  material  parts  ot  which  were  as 
follows : 

Before  the  passing  of  stat.  43  G.  3,  c.  cxl.,  (local  and  personal,  public,  for 
improving,  &c.,  the  port  and  harbour  of  Bristol,)  the  mayor,  bursesses,  and 
commonalty  of  the  city  of  Bristol  were  the  owners  of  the  port  *of  r»gog 
Bristol,  and  conservators  of  the  rivers  within  the  city  and  port :  and  ^ 
the  said  act  provided  (by  sect  132)  that  nothing  therein  contained  should 
abridge  or  lessen  any  of  tneir  rights,  &c.,  as  such  owners  and  conservators, 
further  than  as  therem  was  mentioned. 

By  return  made  in  Trinity  tens,  10  G.  1,  to  a  commission  issued  out  of 
the  Exchequer  under  stat.  13  &  14  Car.  2,  c.  11,  s.  14,  the  commissioners 
certified  that  they  had  searched  and  viewed  the  open  places  and  whar6 
within  the  port  of  Bristol,  and  did  angn  and  appoint  certain  places  to  be 
the  only  lawful  quays  and  wharfs  withm  the  port  of  Bristol,  as  well  for  land- 
ing goods  from  parts  beyond  the  seas  as  for  loading  ^oods  to  be  transported 
into  such  parts,  namely,  &c.,  (enumerating  and  descnbing  them ;)  and  they 
assigned  and  appointed  the  extents,  limits,  and  bounds  of  ue  port  to  lie  from 
the  westwardmost  parts  of  the  Flat  and  Steep  Holmes,  (two  islands,)  up  the 
sourse  of  the  channel  eastward  to  Aust,  in  the  county  of  Gloucester,  and 
from  the  said  Holmes  southward  across  the  channel  to  a  place  called  Uphill, 

(a)  The  court  sat  in  banc  on  Monday,  May  lOlh. 
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which  was  included,  and  from  thence  along  the  coact  or  shore  eastward  in 
the  counties  of  Somerset  and  Gloucester  to  Aust  aforesaid,  and  also  from  a 
place  called  the  Hole's  Mouth  in  Kingroad,  up  the  river  Avon,  to  the  .said 
city  of  Bristol,  together  with  the  severed  Pills  lying  upon  the  said  river. 

Veiy  important  defects  existed  in  this  port  of  Bristol ;  which  by  stat. 
43  G.  3,  c.  cxl.  (local  and  personal,  public,^  sect.  1,  were  recited  to  be,  that 
vessels  lying  at  the  quays  were,  by  the  reflux  of  the  tide,  left  dry  twice  in 
every  twenty-four  hours,  and  that  there  was  not  sufficient  depth  of  water  at 
neap-tides  in  the  port  and  harbour  to  take  vessels  from  the  quays  down  the 
* 5*^71  ^^^^  Avon  to  sea,  or  bring  them  up;  which  defects  ^occasioned 
-I  various  injuries,  recited  in  the  clause,  to  the  commerce  and  naviga- 
tion of  the  port ;  also  that  ships  in  the  port  and  harbour  could  not  be  removed 
in  case  of  fire,  owing  to  their  being  left  dry ;  and  that,  in  case  of  fire  in  the 
city,  inconvenience  would  be  experienced  firom  want  of  water.     . 

Sect.  1  also  recited  that  ^^  the  dangers  and  inconveniences  before  men- 
tioned may  in  a  considerable  degree  be  remedied  by  cutting  a  new  course 
for  the  river  Avon,  on  the  Somersetshire  side  of  its  present  course,  from  a 
certain  place  c^led  the  Redcliff,  through  part  of  the  parishes  of  Bedminster 
in  the  county  of  Somerset,  St.  Mary  KedclifT,  and  Temple,  in  the  city  of 
Bristol,  into  the  present  course  of  the  said  river  below  the  high  land  at  a 
certain  place  called  Totterdown,  by  erecting  a  dam  and  overfall  across  the 
Avon  at  or  near  the  Redclifi*  aforesaid,  by  erecting  another  dam  across  the 
said  river  Avon  at  Temple  Meads,  below  the  junction  of  the  new  and  old 
course  of  the  river,  with  a  barge  lock  near  the  said  dam,  and  by  making  an 
entrance  basin  and  locks  in  Rownham  Meads,  in  that  part  of  the  parish  of 
Clifton  which  lies  in  the  city  of  Bristol,  and  an  entrance  basin  and  locks  at 
Trim  Mills,  between  the  present  and  the  intended  course  for  the  Avon,  by 
erecting  a  dam  with  convenient  barge  locks,  and  sluices  across  the  river 
Avon,  at  or  near  the  Engine  mills  between  the  parishes  of  St.  Greorge  in  the 
county  of  Gloucester,  and  3rislington  in  the  county  of  Somerset,  and  by 
cutting  a  canal,  aqueduct,  or  feeder,  from,  at,  or  near  the  Engine  mills, 
through  part  of  the  parishes  of  St.  Greorge,  and  St.  Philip  and  Jacob,  in 
Gloucestershire,  into  (he  present  course  of  tae  river  Avon  below  the  intended 
*5^S1  ^^^  ^^  Temple  Meads."  And  that  "  it  will  be  expedient  that  the 
'  *before-mentioned  canal,  aqueduct,  or  feeder  should  be  made  navi- 
gable for  boats,  barges,  and  other  vessels,  for  the  purpose  of  preserving  and 
facilitating  the  navigation  between  the  cities  of  Bristol  and  Bath." 

Sect.  1  further  recited  that  the  persons  after  named  had  entered  into  a 
subscription  towards  raising  250,000/.  as  a  joint  stock  or  fund  for  the  pur- 
poses after  set  forth,  and  for  executing  the  works  in  the  act  mentioned ;  and 
It  then  enacted  that  tbe  mayor,  burgesses,  and  commonalty  of  the  city  of 
Bristol  and  their  successors,  the  company  of  Merchant  venturers  of  Bristol 
and  (heir  succes5!ors,  and  the  several  subscribers  before  mentioned,  (naming 
them,)  their  executors,  &c.,  and  assigns,  (while  holders  of  the  joint  stock,) 
should  be  united  into  a  company  of  proprietors  of  the  works  by  this  act 
authorizet]  to  be  made,  and  of  the  cuts,  canal,  wharfs  on  the  canal,  towing- 
paths,  hereditaments,  and  premises  which  should  belong  thereto,  or  be  held 
therewith ;  which  company  should  be,  and  use  the  firm  and  style  of,  '^  The 
Bristol  Dock  Company." 

By  sect.  25  the  surplus  moneys  arising  from  the  rates  and  duties,  and  all 
other  income  of  the  company,  to  be  received  under  the  act,  after  payment  of 
•nterest  on  moneys  borrowed,  and  expenses  of  the  works,  were  to  be  d: 
vided  annually  among  the  subscribers,  under  certain  restrictions. 

3K 
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Sects.  30  to  41  empowered  the  company  to  make,  complete,  and  maintain, 
together  with  other  works  in  the  parishes  of  Bedminster  and  Brislington, 
Somersetshire,  and  St.  Greorge's,  Gloucestershire,  and  the  city  of  Bristol,  a 
canal  or  entrance  basin  in  Rownham  Mead,  m  that  part  of  the  paiish  of 
Clifton  which  then  lay  in  the  city  of  Bristol,  to  contain  six  acres  at  the  least, 
and  *to  communicate  with  the  floating  harbour  and  merchants'  float-  r^p.^ 
ing  dock ;  to  form  certain  towing-paSis  by  the  river  Avon ;  and  to  *- 
deepen  the  beds  of  the  rivers  Avon  and  Froome,  m  such  parts  as  might  be 
necessary  for  the  accommodation  of  the  trade  of  the  port ;  and  to  purchase 
lands  necessary  for  the  works.(a) 

Sect.  64  was  as  follows :  '^And  whereas  by  the  making  and  usmg  the 
entrance  basin,  new  course  of  the  river,  and  other  works  hereby  authorized 
to  be  made,  certain  lands  in  the  parish  of  Clifton  in  the  city  of  Bristol, 
Bedminster,  Brislington,  and  Keynsham,  in  the  county  of  Somerset,  St. 
Philip,  and  St.  George,  in  the  county  of  Gloucester,  which  at  present  are 
i*ated  to  and  pay  the  land  and  parochial  taxes  to  the  same  parishes,  will 
during  the  time  the  said  intended  works  and  alterations  are  carrying  on  and 
for  many  years  afterwards  be  rendered  unproductive,  and  incapable  of  being 
rated  in  and  in  aid  of  the  said  land  and  parochial  taxes,  by  which  means  a 
greater  burden  must  be  laid  upon  other  lands  in  the  same  parishes ;  be  it 
therefore  enacted,  that  the  said  company  shall  become  chargeable  from  the 
time  of  their  entering  and  taking  possession  of  such  lands,  tenements,  here- 
ditaments, and  premises,  with  all  such  land  and  parochial  taxes  as  the  same 
lands  and  premises  are  now  or  may  hereafter  be  subject  to ;  and  that  the 
fund  of  the  said  company  shall  become  liable  to  pay  such  land  and  parochial 
taxes  now  charged  or  hereafter  to  be  charged  on  the  same  lands  and  pre- 
mises during  the  execution  of  the  said  works,  and  forever  thereafter,  and 
that  the  former  owners  and  occupiers  ^thereof  shall  be  wholly  dis-  r«r^ 
charged  from  the  payment  thereof,  or  of  any  part  thereof."  ^ 

Sect.  74  enacted,  ^'  That  from  and  after  the  expiration  of  twelve  calendar 
months  next  afler  the  works  hereby  authorized  to  be  made  and  formed  shall 
have  been  begun,  and  notice  thereof  given  in  the  London  Gazette  and  two 
Bristol  newspapers,  there  shall  be  payable  and  paid  to  the  said  company,  or 
their  collectors  or  deputies  for  their  use,  for  every  ship  or  vessel  entering 
into  the  port  of  Bristol,  except  barges  or  other  vessels  passing  or  going  to 
or  from  the  Bath  river  navigation,  and  not  discharging  any  part  of  their 
cargoes  at  the  quays  of  Bristol,  by  the  master  or  commander,  owner  or 
owners  of  eveiy  such  ship  or  other  vessel,''  certain  rates  or  duties  (which 
the  clause  specified)  according  to  the  register  tonnage :  ^^  which  rates  and 
duties  shall  be  and  are  hereby  vested  m  the  said  company  as  their  own 
proper  moneys,  and  to  and  for  their  own  proper  use  and  behoof,  to  be  applied 
by  them  for  the  purposes  of  this  act ;  and  the  same  shall  be  paid  at  the 
time  of  such  ships  or  other  vessels  entering  inwards."  (&) 

(a)  By  sects.  43—48,  the  lands  were  to  be  conveyed  to  the  directors  on  purchase,  oVt 
under  certain  circnmstances,  to  vest  in  them  for  the  purposes  in  the  act  mentioned,  oo 
payment  of  purchase-money  into  the  bank. 

(b)  The  case  also  mentioned  stats.  46  G.  3,  c.  xxxv,;  48  G.  3,  e.  zi .;  49  G.  8,  c  zvii.; 
and  3  O.  4,  cxxi^  (local  and  personal,  public)  as  containing  further  provisions  respect- 
ing the  company,  particularly  for  enabling  them  to  borrow  money. 

8tat.  46  G.  3,  c.  xxxv.,  s,  18,  (not  set  out  in  the  case,)  enacted,  *'That  when  all  the 
works  required  by  this  and  the  said  recited  act"  (43  G.  3,  c.  cxl.)  *<  shall  he  completed, 
the  justices  of  the  peace  in  and  for  the  city  and  conntv  of  the  city  of  Bristol,  in  quarter 
sessions  assembled,  shall,  on  due  proof  thereof,  certify  the  same  by  writing  under  the 
hand  of  the  proper  officer  of  the  c<»ort,  and  there  shall  be  inserted  a  copy  of  such  cer» 
tificate  in  The  London  Gazette,  and  two  or  more  of  the  Bristol  newspapers;  and  fro9 
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*5411  Under  the  powers  vested  in  them  as  aforesaid,  the  ^appellants  in 
-I  1804  purchased,  entered  into,  and  took  possession  of  11  acres,  37 
perches,  of  land  in  the  parish  of  Cliilon,  called  Rownham  Mead,  which,  at 
the  time  of  their  so  taking  possession,  was  pasture  or  meadow-land,  and 
was  of  the  yearly  value  of  44/.  18s,  6d.^  being  after  the  rate  of  4/.  an  acre, 
and  paid  land-tax,  and  were  (a)  assessed  to  and  paid  parochial  taxes  (a) 
as  bemg  of  that  value,  and,  if  the  same  land  had  still  continued  to  be  and 
now  were  in  the  like  state  and  quality  of  pasture  or  meadow-land,  the  same 
would  now  be,  as  land  of  like  quality  and  state  in  the  immediate  vicinity 
thereof  in  the  same  parish  now  is,  of  the  yearly  value  to  be  let  of  67/.  7^. 
9</.,  being  at  the  rate  of  6/.  per  acre  per  annum ;  and  the  appellants  con- 
tended that  they  were  liable  to  be  rated  for  these  lands  according  to  the  latter 
value.  Of  this  extent  9  acres  and  9  perches  only  were  covered  by  the 
entrance  basin,  and  walls,  locks,  and  works,  including  a  space  of  30  feet 
wide  firom  the  edge  of  the  basin,  used  for  landing  goods  as  after  men- 
tioned ;  the  residue  was  used  as  a  public  road,  and  produced  no  direct 
profit  to  the  appellants,  but  afforded  access  to  the  basin. 

The  appellants  had  executed  the  works  prescribed  by  the  act ;  the  effect 
of  which  was  that  all  the  parts  of  the  rivers  Froome  and  Avon,  adjacent  to 
the  wharves  and  quavs  mentioned  in  the  return  to  the  commission,  and 
which  were  formerly  left  dry  at  the  ebb  of  the  tide,  were  now  kept  full  of 
water  at  all  times  of  the  tide,  so  that  vessels  are  kept  afloat  therein,  and  can 
be  moved  about  at  pleasure ;  and  the  parts  so  floated  are  called  the  floating 
harbour.  And  Cumberland  basin,  and  another  basin  called  Bathurst  basin, 
situate  in  another  parish,  the  access  whereto  is  by  the  new  course  of  the 
•5421  ^^^^  *Avon,  are  so  constructed  as  to  aflbrd  to  vessels  an  entrance 
^  and  passage  from  the  river  below  (wherein  the  tide  ebbs  and  flows) 
into  the  floating  iiarbour,  which,  except  when  occasionally  emptied  for 
cleansing,  is  kept  permanently  full ;  and  these  two  basins  are  necessary,  and 
were  designed  and  constructed  for  that  purpose ;  and  in  order  that  a  vessel 
may  get  to  these  quays  at  Bristol,  it  is  necessary  that  she  should  pass  through 
one  or  other  of  these  basins.  A  very  principal  part  of  the  vessels  coming 
to  discharge  goods  at  the  quavs  of  Bristol,  including  most  of  the  West 
Indiamen  and  other  large  vesseb,  and  the  greater  part  of  the  timber  trade, 
are  now  admitted  into  the  floating  harbour  through  Cumberland  basin ;  and 
that  basin  is  necessary  for  the  superior  foreign  trade ;  but  a  considerable 
portion  of  the  trade,  mcluding,  occasionally,  large  vessels  at  spring  tides, 
and  nearly  all  the  coasting  vessels  at  all  times,  and  a  portion  of  the  timber 
trade,  is  admitted  into  the  floating  harbour  through  Bathurst  basin. 

The  case  also  stated  that,  for  the  accommodation  of  the  trade  and  of 

steam-packets,  the  appellants  had  permitted  the  walls  or  sides  of  Cumberland 

basin  to  be  used  &«  quays  for  landing  goods  from  the  Irish  steamboats,  and 

from  other  vessels,  for  which  they  received  in  the  course  of  the  year  311/., 

and  expenses  had  been  incurred  thereby  for  repairs :  bat  no  toll  or  duty  for 

such  landing  is  given  by  the  act ;  nor  does  any  payment,  &c..  (other  than 

the  said  311/.,)  accrue  m  respect  of  vessels  or  goods  arriving  at,  or  lying  or 

being  unladen  in,  or  passing  through  Cumberland  basin,  unless  the  court 

shall  be  of  opinion  that  the  rates  and  duties  given  by  the  act,  or  any  portion 

of  them,  are  to  be  deemed  due  in  respect  thereof.    It  was  also  stated  to 

and  aAer  unch  certificate  and  insertion  thereof,"  dcc^  ''as  aforesaid, all  and  singular  the 
rates  and  duties  imposed  and  made  payable  by  and  under  the  provisions  of  this  and  the 
said  recited  act,  until  the  same  shall  be  redeemed  in  manner  in  this  and  the  said  recited 
act  mentioned,  shall  be  due  and  payable.** 
.    (a)  9o  in  paper«book«. 
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hare  been  proved,  on  the  tiisll  of  the  ^appeal,  that  the  annual  cost  r^p^ 
of  repairs  of  Cumberland  basin,  on  an  average  of  years,  since  the  ^ 
commencement  of  the  works,  had  greatly  excmled  the  3112.,  and  that  the 
basin  could  not  be  let  at  any  rent  whatever  to  a  tenant  receiving  only  the 
wharfage  and  doing  the  repairs.  On  the  argument  in  banc  the  question 
as  to  the  company's  Uability  in  req>ect  of  the  3112.  was  ultimately  waived 
by  the  respondents. 

The  extent  of  the  port  of  Bristol,  agreeably  to  the  return  of  the  commis- 
sioners, and  to  a  chart  produced  and  verified  at  the  trial,  is  in  length,  from 
a  point  between  the  two  islands  called  the  Holmes  to  Aust,  about  27  miles. 
From  the  place  called  Hole's  Mouth,  or  the  mouth  of  the  Avon,  up  to  Cum- 
berland basin  is  6  miles ;  and  firom  thence  to  Tower  Harratz,  the  eastern 
extremity  of  the  port,  is  2^  miles ;  the  distance  firom  the  Steep  Holmes  across 
the  port  eastward  to  Uphill  is  4^  miles ;  and  the  area  of  the  port  within 
these  limits  is  43,555  acres,  of  which  the  land  taken  by  the  appellants  in 
Cliflon,  supposing  it  to  be  12  acres,  would  be  the  3629th  part  only.  From 
the  most  inland  and  eastward  extremity  of  the  port  situate  on  the  river  Avon, 
above  the  tower  of  Bristol  called  Tower  Harratz,  to  that  part  of  Cumber- 
land basin  which  opens  to  the  tideway,  and  including  that  basin,  is  2  miles 
and  1  furlong.  The  length  of  Cumberland  basin  and  locks,  in  the  parish 
of  Cliflon,  is  2  furlongs  and  90  yards,  which  is  about  the  117th  part  of  the 
above-mentioned  length  of  the  port. 

The  dock-dues  are  demanded  and  collected  from  vessels  discharging 
goods  at  Uphill,  Weston  super  Mare,  Portishead,  Aust,  and  all  intermediate 
places  on  the  coasts  of  Somerset  and  Gloucestershire  along  the  sides  of  the 
rivers  Severn  and  Av(mi,  within  the  limits  of  the  •port ;  from  small  r^K^^ 
steam-vessels  which  habitually  discharge  their  passengers  at  Rown-  *- 
ham  below  the  locks  and  Cumberland  basin,  and  which  do  not  enter  the 
basin,  and  from  the  Great  Western  steam- vessel  trading  to  New  York,  which 
never  enters  Cumberland  basin,  nor  approaches  nearer  to  it  than  Kingroad, 
upwards  of  six  miles  distant ;  and  from  other  vessels  entering  and  trading 
within  the  port  and  lying  in  Kingroad,  (which  is  a  principal  place  of  anchor 
age  in  the  Severn  for  vessels  entering  into  and  sailing  from  the  port  of 
Bristol,)  and  from  vessels  anchoring  and  trading  in  other  parts  of  the  port. 
The  collector  demanded  and  received  the  duties  from  them  upon  the  ves 
sels  entering  and  trading  within  the  port,  as  constituting  their  liability  there 
to,  without  reference  to  any  particular  part  of  the  port,  and  without  inquir 
ing  where  the  vessel  was  discharged ;  and  that  alike,  whether  they  went 
up  to  the  quays  of  Bristol  through  Bathurst  basin  or  through  Cumberland 
basin,  or  whemer  they  dischai^ed  in  that  basin,  or  whether  they  never  en- 
tered either  of  the  basins  at  aU.  He  did  not  collect  or  demand  dues  from 
vessels  passing  through  a  part  of  the  port  of  Bristol  to  the  port  of  Glouces- 
ter, considering  the  duties  confined  to  vessels  trading  in  the  port  of  Bristol : 
and  the  duties  collected  from  vessels  not  entering  one  or  odier  of  the  said 
basins  for  the  purpose  of  discharging  their  cargoes,  but  discharging  their 
cargoes  in  any  of  the  remoter  parts  of  the  port,  were  trifling  compared  with 
the  aggregate  amount  of  the  duties. 

The  port  of  Bristol,  mcluding  the  spsce  between  high  water  and  low 
water-mark,  extends  into  the  parishes  of,  fcc.,  (the  ease  dien  named  ten 
parishes  in  Somersetshire,  two  in  Gloucestershire,  and  ten,  including  Cliflon, 
m  the  *city  of  Bristol,)  and  into  such  parts  of  the  parishes  of  Bed-  r»g^ 
minster  and  Brislington  as  lie  in  the  city  of  Bristol.  *- 

No  part  of  the  rates  ax|d  duties  imposed  by  the  act,,  nor  any  monqr  except 
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the  above-mentioned  311/.  is  received  or  coHected  by  the  appellants  v^ithin 
the  parish  of  Clifton.  l*he  principal  part  is  received  at  the  Bristol  Custom- 
house in  the  parish  of  St.  Nicholas,  in  the  city  of  Bristol ;  and  the  residue 
(collected  at  the  distant  parishes  in  Somersetshire  and  Gloucestershire)  has 
been  received  by  agents  there  for  the  principal  collector.  The  ¥^hole  of  the 
works  executed  by  the  company,  and  upon  which  their  funds  have  been 
expended,  (except  only  the  towing-path  along  the  banks  of  the  river  Avon,) 
lie  within  die  present  boundaries  of  the  city  of  Bristol. 

If  this  court  should  be  of  opinion  that  the  appellants  were  rateable  in  the 
parish  of  Ctifton  in  respect  of  the  land  in  tibat  parish  so  taken  as  above 
mentioned,  or  any  of  it,  for  and  by  reason  of  their  receipt  of  the  whole  or 
any  portion  of  the  rates  and  duties  imposed  by  the  said  act  on  vessels  enter- 
ing into  the  port  of  Bristol,  and  of  the  rates  and  duties  thereby  imposed  on 
^oods  imported  from  parts  beyond  the  seas,  but  not  brought  coastwise  or  by 
mland  navigation  into  the  port  of  Bristol,  or  of  any,  or  either  of  them,  the 
property  of  the  appellants  in  Clifton  was,  for  the  purpose  of  this  rate,  to  be 
taken  as  of  the  rateable  value  of  300/.  and  the  assessment  reduced  to  15/., 
and,  except  as  to  such  reduction,  the  appeal  dismissed. 

If  the  court  should  not  think  the  appellants  so  liable,  but  should  hold 

them  liable  in  respect  of  the  land  in  Clifton  by  reason  of  their  receipt  of 

311/.  for  landing  goods  on  the  sides  of  Cumberland  basin,  the  said  land 

^5461    ^^^  ^^  ^^  valued  at  300/.  for  the  purpose  of  this  rate,  *the  assess- 

•l   ment  reduced  to  15/.,  and  the  appeal  aUowed. 

If  the  court  should  be  of  opinion  that  the  appellants  were  not  liable  to 
be  rated  on  either  of  these  accounts,  but  that  they  were  liable  to  be  rated, 
in  respect  of  the  said  land  by  them  taken  in  Clifton,  after  the  rate  which  the 
same  would  now  be  worth  tc  be  let  at  in  case  the  same  had  continued  and 
now  were  in  its  original  state  of  meadow  or  pasture  land,  and  with  reference 
to  the  value  of  like  land  so  let  in  the  same  immediate  vicinity,  then  the  ap* 
peal  was  to  be  allowed,  and  the  assessment  on  the  appellants  reduced  to  3/. 
Is,  6d.j  being  after  the  rate  of  1^.  in  the  pound  on  67/.  7^.  6d.j  the  present 
rateable  annual  value  of  such  land  in  such  state ;  and  in  such  case  also  the 
said  appeal  was  to  be  allowed. 

The  case  was  argued  in  last  term.(a) 

Sir  F.  PoUockj  Erkj  and  HodgeSj  in  support  of  the  order  of  sessions. 
The  company  occupy  eleven  acres  of  land  in  Clifton,  vested  in  them  bv 
act  of  paniament,  and  in  which  they  have  made  certain  improvements ;  and, 
in  respect  of  such  improvements  and  the  benefit  conferred  by  them,  they  are 
authorised  by  the  act  to  collect  certain  duties  in  the  port  of  Bristol.(i) 
They  must  then  be  rated  in  Clifton,  where  the  eleven  acres  lie,  for  the  occu- 
pation of  the  land,  and  the  profits,  of  which,  in  its  improved  state,  it  is  the 
^5471  ^^'^^^^^^  cause,  wherever  they  are  received.  Cumberland  basin  is 
•I  a  *part  of  the  works  formed  in  that  land,  by  means  of  which  the 
heavy  tonnage  comes  to  Bristol,  and  by  which,  therefore,  the  duties  are 
earned.  It  can  scarcely  be  contended  that  the  company  are  not  rateable  for 
the  dues  levied  in  respect  of  ships  actually  passing  through  Cumberland 
basin :  and  the  exact  proportion  of  their  liability  in  Clifton  is  not  material  at 
present ;  for,  if  there  be  any,  the  appeal  iails.  It  is  not  necessary  to  inquire 
whether  the  company  are  to  be  rated  on  a  part  only  of  the  duties,  bearing 

(a)  April,  34th  and  28th.  Before  Lord  Benman,  C.  J.,  FattesoD,  Williams,  and 
Wiffhtmao,  Js. 

(b)  8tat.  46  0. 3,  c.  xxxr.  s.  18,  (ante,  540,  note  (a))  was  cited  as  oonfirming  the  propo 
ahioL  that  the  duties  were  granted  strictly  in  consideration  of  the  improvements. 
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that  proportion  to  the  ivhole  which  the  eleven  acres  bear  to  the  rest  of  the 
company's  works ;  nor  does  the  case  give  sufficient  information  for  that  in- 
quiry. The  substantial  question  is,  whether  the  land  in  Clifton  can  be 
chaq^ed  at  all  for  duties  received  beyond  the  limits  of  that  parish  under  sect 
74  0?  the  Dock  Act, 

In  iter  v.  Barnes^  1  B.  &  Ad.  113,  (20  £.  C.  L.  R.  353,)  (a)  the  pro- 

Erietors  of  Hammersmith  Bridge  occupied  land  in  Barnes,  on  which  one- 
alf  of  the  bridge  stood ;  the  tol^,  which  formed  the  whole  profit  of  the  land, 
were  received  m  Hammersmith ;  but  the  appellants  were  held  Uable  to  poor 
rate  in  Barnes,  Bayley,  J.,  saying,  "  The  quantum  is  a  question  for  the  ses- 
sions. All  that  we  can  decide  is,  that  the  land  is  rateable  property  in  the 
Elace  where  it  is  situate.  There  the  profit  is  earned,  though  the  money  may 
e  actually  received  elsewhere."  And  Littledale,  J.,  added,  *^  The  tolls 
are  payable  for  passing  over  the  bridge,  not  for  passing  through  the  toll- 
gates."  Here  the  land  in  Clifton  is  essential  to  the  general  purposes  of  the 
port  set  out  by  the  commissioners ;  the  appellants  must  be  rated  for  it  in 
Ctifton  upon  a  value  estimated  with  reference  to  *those  purposes ;  r^eiAQ 
and  the  question  as  to  value  would  be,  what  rent  it  was  iairiy  worth,  ^ 
if  occupied  with  a  view  to  them.  In  Rex  v.  The  Dock  Company  ofHuUj 
1  T.  R.  219,  and  Rex  v.  The  Hull  Dock  Company,  5  M.  &  S.  394,  tiiat 
company  was  held  rateable  for  its  profits  arising  from  tonnage  duties,  with- 
out reference  to  the  place  in  which  they  were  received,  or  in  which  those 
paying  them  derived  benefit  from  the  works.  And  in  The  Dock  Company 
at  Kingston-upon-HuU  v.  Browne,  2  B.  &  Ad.  43,  (22  £.  C.  L.  R.  23,)  the 
duties  were  held  to  be  payable,  not  only  by  vessels  coming  into  or  going 
out  of  the  docks,  but  by  those  unlading  or  lading  within  the  ^^  port,"  though 
that  word  was  to  be  understood  in  we  popular  and  limited  sense.  The 
court  said  that  the  duties  were  a  remuneration  for  the  expense  of  making  a 
new  dock  for  the  reception  of  ships  at  IGngston-upon-Hull :  '^  All  vessek 
that  resort  to  that  place  derive  benefit  from  this  measure ;  even  those  that  do 
not  enter  the  new  basin  or  dock,  but  land  or  receive  their  goods  at  other 
wharfs  in  the  haven,  are  benefited  by  it,  by  reason  of  the  greater  space  that 
is  left  for  their  accommodation  by  the  removal  of  other  vessels  into  the  dock 
or  basin."  (Page  59.)  That  applies  to  the  present  case ;  the  duties  here  are 
not  paid  for  an  immediate  user  of  the  company's  land,  but  for  the  benefit  of 
a  more  general  description,  which  the  company  have  afibrded  by  their  mode 
of  occupying  it.  [Patteson,  J.  In  Rex  v.  TTie  Dock  Company  of  Hidly 
were  the  rates  calculated  upon  dues  paid  by  ships  not  coming  into  the 
docks  ?]  No  question  was  raised  in  this  court  upon  the  point  whether  or 
not  the  ships  had  come  in.  The  act,  14  G.  3,  c.  56,  s.  42,  gave  dues  both 
for  vessels  using  the  port  and  for  *those  using  the  ^^ harbour,  basin,  r«Ejq 
or  docks  ;"(i)  but  no  distinction  was  made,  either  in  the  case  just  ^ 
mentioned,  or  in  Rex  v.  The  Hull  Dock  Company.  The  principle  applied 
to  the  rating  of  canals  in  Rex  v.  Working,  4  A.  &  E.  40,  (31  £.  C.  L.  R. 
20,)  is  quite  consistent  with  the  claim,  here  made,  to  rate  tiie  appellants  in 
Clifton  for  the  profit  earned  by  means  of  their  land  there,  though  received 
elsewhere. 

The  proposition,  that  the  eleven  acres  in  Clifton  should  now  be  rated  as 
if  they  had  remained  meadow  or  pasture-land,  is  not  warranted  by  stat 
43  G.  3,  c.  cxl.,  s.  64 ;  the  meaning  of  which  was  that,  as  the  companv, 
by  making  the  Ian  Js  in  certain  parishes  unproductive  of  rates,  were  like!/ 

(a)  See  Regkui «.  The  Mar^tnt  of  SaHAwry,  8  A.  4&  E.  716,  (36  E.  C.  L.  R.  61S.) 
(6)  8ee  S  B.  4&  Ad.  46,  note  (a). 
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to  throw  additional  burdens  upon  other  lands  there,  they  should  take  upon 
themselves,  from  the  time  of  entering  into  possession,  the  rates  as  they  then 
existed  upon  the  premises  they  were  about  to  use;  but  that  they  should  also 
be  liable,  from  time  to  time,  for  rates  proportionate  to  the  increasing  pro- 
ductiveness of  the  land,  when  it  again  became  a  source  of  profit.  The 
land  was  not  to  be  forever  exempt  in  respect  of  its  profits,  which,  without 
the  act,  would  have  been  rateable.  This  clause  was  introduced  for  the 
benefit  of  the  parishes:  and  a  benefit  so  given  is  not  to  be  taken  away  or 
abridged  by  loose  or  equivocal  words;  Rex  v.  The  Birmingham  Canal 
Company^  2  B.  &  Aid.  570,  576. 

Sir  W.  W,  FoUett  and  Damson^  contri.  The  appeUants  are  willing  to 
pay  that  amount  of  rate  which  the  land  would  have  brought  as  meadow  or 
*5501  P^^^^  before  the  works  were  commenced.  That  fulfils  the  object 
^  of  *stat.  43  G.  3,  c.  cxl.,  s.  64,  which  was  to  secure  the  parish  from 
loss  before  the  land  ceased  to  be  unproductive,  and  the  company  from  an 
undue  burden  afterwards.  The  recital  of  sect.  64,  states  that  the  land  will 
be  unproductive  and  incapable  of  being  rated  "for  many  years;"  but,  by 
sect.  74,  the  duties  might  become  payable  in  one  year ;  these,  therefore, 
cannot  have  been  looked  to  as  a  source  of  rateable  profit.  And  sect.  64 
charges  the  company  with  such  "  parochial  taxes  as  the  same  lands  aiyi 
premises  are  now  or  may  hereafter  be  subject  to :"  but,  if  it  had  been  con- 
templated that  they  would  be  rateable  in  respect  of  duties,  the  prospective 
part  of  the  clause  would  have  been  superfluous,  for  that  charge  would  have 
attached  to  the  lands  under  stat.  43  Eliz.  c.  2.  Such  clauses  of  exemption 
are  not  to  be  construed  unfavourably  to  the  undertakers  of  useful  public 
works.  Bayley,  J.,  said,  in  Rex  v.  The  Regent^ s  Ctxiuil  Company^  6  B.  &  C. 
720,  728 :  "  the  making  of  a  canal  being  a  work  of  great  public  utility,  and 
attended  with  great  expense,  it  is  perfectly  just  to  reheve  the  undertakers  of 
it  from  a  burden  which  will  attach  to  them  ''tily  by  reason  of  the  improve- 
ments they  make,  at  a  very  heavy  expense  in  the  property  used  by  them 
for  their  canal.  It  is  not  unusual,  therefore,  to  insert  in  canal  acts  clauses 
to  exonerate  the  undertakers  from  contributing  a  larger  sum  to  the  mainte- 
nance of  the  poor  in  respect  of  the  land  used  by  them  for  the  purposes  of  their 
canal  than  would  have  been  contributed  in  respect  of  that  same  land  if  it 
had  not  been  so  used." 

Then,  independently  of  the  statute,  the  company  could  not  be  rated  in 
respect  of  the  duties.  They  have  no  property  in  the  river.  The  port,  so 
%^^^^  far  as  there  is  •a  property  in  it,  belongs  to  the  corporation.  The 
-I  only  land  with  which  the  receipt  of  these  duties  can  be  connected  is 
the  eleven  acres  in  Clifton.  The  dues  are  not  received  there,  at  least  if  the 
vessels  do  not  come  within  the  parish.  And,  at  any  rate,  they  are  not  given 
for  the  use  of  land  in  that  parish ;  they  are  payable  "  for  every  ship  or  ves- 
sel entering  mto  the  port  of  Bristol,"  whether  such  vessel  enters  Cumber- 
land basin  or  not :  and  many  never  do.  This  distinguishes  the  case  frcxn 
all  those  in  which  persons  have  been  held  rateable  for  tolls,  and  places  it  on 
the  same  footing  with  those  in  which  tolls  of  a  ferry,  or  of  a  liirhthouse 
have  been  held  not  rateable ;  Rex  v.  MchoUoUj  12  East,  330 ;  WUUams  v. 
Joms^  12  East,  346 ;  Rex  r.  Coke^  5  B.  &  C.  797.  In  Rex  v.  Mchokan^ 
Bayley,  J.,  said :  ^'  tolls  have  been  held  rateable  eo  nomine  in  several  cases : 
but  in  all  those  cases  it  will  be  found  that  the  persons  rated  were  the  occu- 
piers of  lands  within  the  place,  in  respect  of  which  the  tolls  in  the  whole  or 
in  part  were  payable."  And  Littledale,  J.,  says  in  Rex  v.  Coke^  (refer* 
ring  to  cases  of  the  same  class:)    ^^In  all  those  cases  the  profits  hart 
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arisen,  and  the  use  of  the  thing,  out  of  "which  they  have  arisen,  has  been  in 
the  place  or  district  where  the  rate  is  made."  It  is  said,  here,  that  the 
duties  arise  in  respect  of  the  improved  land  in  Clifton.  The  same  argu- 
ment, if  good,  might  have  prevailed  in  Bex  v.  The  Aire  and  Colder  JVaviga' 
Hon  Company y  3  B.  &  Ad.  533,  (case  of  the  Hunslet  mills ;)  but  Lord  Tsar- 
TE&DEN  said  there :  ^^  The  toll  itself  is  clearly  not  a  subject  of  rate ;  and  if 
it  were,  it  does  not  arise  in  Hunslet  Then  can  the  owners  of  these  mills 
be  rated  in  respect  of  the  toll  as  a  compensation  paid  *to  them"  (in  r«ecQ 
another  township)  "  for  their  loss  of  water  ?"  ^^  It  appears  to  us  that  ^ 
they  cannot,  in  respect  of  this  compensation,  be  considered  as  occupiers  of 
any  property  in  Hunslet  producing  a  profit  there."  In  1  Nol.  P.  L.  207, 
4th  ed.,  it  is  laid  dovm  that  '^  Property,  whether  real  or  personal,  or  rather 
the  product  upon  which  the  rate  is  laid,  must  arise  in  the  district  for  which 
the  assessment  is  made.  In  lands  or  tenements,  this  must  of  course  be  in 
the  place  where  the  thing  itself  is  situate  and  is  productive  of  profit,  whether 
the  proprietor  actually  reside  in  the  parish  or  not."  The  principle  of  deci- 
sion on  this  point  in  the  cases  of  Bex  v.  Lower  Mitiony  9  B.  &  C.  810,  and 
Bex  V.  Warkingy  4  A.  &  £.  40,  as  to  canal  tolls,  was,  that  the  rate  must  he 
proportioned  to  the  profit  accruing  from  the  use  of  the  land  within  the  par- 
ticular parish. 

As  to  the  cases  first  cited  for  the  respondents.  In  Bex  v.  BarjieSy  1  B.  & 
Ad.  113,  (20  £.  C.  L.  R.  353,)  the  tolls  were  paid  in  part  for  passing  over 
the  half  of  the  bridge  situate  in  Barnes ;  therefore  the  land  of  the  appellants 
in  that  parish  was  productive  there.  In  Bex  v.  7%e  Dock  Company  ofHuU^ 
1  T.  R.  219,  the  rate  for  the  parish  of  Sculcoatcs,  was  laid  upon  land  (part  of 
of  the  dock)  lying  in  that  parish,  for  profits  gained  by  use  of  the  land  there; 
the  main  question  was,  whether  the  land  was  exempt  by  the  nature  of  the 
undertaking,  and  by  the  shares  being  made  personal  property  by  the  Dock 
Act.  In  Bex  v.  The  Hull  Dock  Company^  5  M.  &  S.  394,  the  only  point 
discussed  was,  whether  or  not  the  dock  and  wharf  were  rateable  when  the 
receipts  fell  short  of  the  expense.  In  The  Dock  Company  of  Kingston-upon- 
Hull  V.  Browne,  2  B.  &  Ad.  43,  it  was  held  that  the  *word  "  port"  .^^^ 
had  two  meanings,  and  that,  by  sect.  42  of  the  Dock  Act,  tonnage  ^ 
was  payable  to  the  company  for  the  use  either  of  the  basin  and  docks,  or  of 
the  '^  port"  in  a  limited  sense,  for  which  there  is  no  warrant  in  the  present 
case.  Here  the  argument  for  the  respondents  would  show  that  the  company 
might  be  assessed  either  in  Clifton,  or  wherever  else  they  might  happen  to 
have  land,  for  all  the  duties  collected  within  the  port.  Those  duties  are,  in 
fact,  earned  in  many  parishes  where  the  company  has  no  land.  [Patteson,  J. 
If  the  rate  had  been  in  respect  merely  of  the  floating  harbour,  the  case  \«  v  ^A 
have  been  like  Bex  x.  Thomas^  9  B.  &  C.  114,  (17  E.  C.  L.  R,)] 

Cur.  adv.  mlt. 

Lord  Dekman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  case  comes  before  us  upon  an  appeal  by  the  Bristol  Dock  Company 
against  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  Clifton,  wherein 
the  said  company  was  assessed  in  a  certain  sum  for  '^  Cumberland  Basin, 
entrances  to  do.,  quay  walls,  wharfs,  locks,  and  dock-gates ;"  upon  the  hear- 
ing of  which  appeal  a  case  was  stated  for  the  opinion  of  this  court,  from 
which  it  appears  that  the  said  company  was  formed  under  an  act  of  43  G. 
3,  c.  cxI.,  for  the  improvement  of  the  port  and  harbour  of  Bristol.  By  virtue 
of  this  act  the  company  was  invested  with  various  powers  for  the  effecting  of 
such  purposes :  accordingly  the  company  purchased  about  eleven  aci^s  of 
land  in  the  reqKindent  puish  of  Clifton,  and  made  the  worla  upon  whica 
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the  assessment  has  been  made.  It  is  further  stated  that  die  port  of  Bristol 
^5541  ^^^^^  ^^^'  *more  than  thirty  parishes,  including  the  respondent 
-I  parish  of  ChfloD,  and  that  the  tolls  and  dues  in  respect  of  which  it  is 
soueht  to  assess  the  appellants  are  imposed  upon  every  vessel  entering  the  part 
of  Bristol,  and  are  collected  in  different  parts  of  the  port  of  Bristol  out  of  the 
said  parish  of  Clifton.  It  it  is  stated,  however,  that  no  part  of  the  said 
tolls  or  dues,  except  the  sum  of  311/.  (as  to  which  no  question  arises,)  is 
received  by  the  appellants  within  the  parish  of  Clifton ;  and,  further,  that  in 
many  (if  not  most)  of  the  said  parishes  composing  the  port  of  Bristol  the 
company  has  no  property  whatever. 

Upon  this  state  of  facts,  we  have  to  consider  whether  the  company  ought 
to  be  rated  in  respect  of  the  property  above  described,  in  the  same  propor- 
tion ^'  as  other  land  in  the  munediate  vicinity,  in  its  original  state  as  mea- 
dow or  pasture  land,"  or  with  the  addition  of  all  or  some  proportion  of  the 
said  tolls  and  dues  so  collected  within  the  port  of  Bristol.  And  this  question 
divides  itself  into  two  parts ;  first,  whether,  by  virtue  of  the  said  act,  the 
company  is  made  rateable  in  the  latter  manner :  and,  if  not,  whether  it  be  so 
by  virtue  of  the  law  generally  applicable  to  the  rating  d  property  of  this 
description. 

The  first  question  turns  upon  the  sixty-fourth  sectbn  of  the  act,  which  espe- 
cially refers  to  the  manner  in  which  the  company  is  to  pay  land  and  other 
taxes ;  the  other  sections  to  which  we  were  referred  in  the  argument  respecting 
principally,  if  not  entirely,  the  manner  in  which  the  act  was  to  be  carried 
into  eflect.  The  section  runs  thus :  '^  And  whereas  by  the  making  and  using 
the  entrance  basin,  new  course  of  the  river,  and  other  works  hereby  author- 
ized to  be  made,  certain  lands  in  the  parish  of  Clifton,"  (and  other  parishes,) 
*5551  *"  ^bicb  at  present  are  rated  and  pay  the  land  and  parochial  taxes 
•I  to  the  same  parishes,  will,  during  the  time  the  said  intended  works  and 
alterations  are  carrying  on  and  for  many  years  siterwards  be  rendered  unpro- 
ductive, and  incapable  of  being  rated''  in  aid  of  the  said  taxes,  whereby  a 
greater  burden  must  be  laid  upon  other  lands  in  the  same  parishes ;  be  it 
Uierefore  enacted,  that  the  said  company  shall  become  chargeable  from  the 
time  of  their  entering  and  taking  possession  of  such  lands,"  &c.,  ^'  with  all 
such  land  and  parochial  taxes  as  the  same  lands,"  &c.,  '^  are  now  or  may 
hereafter  be  subject  to ;  and  that  the  fund  of  the  said  company  shall  become 
liable  to  pay  such"  "  taxes  now  charged  or  hereafter  to  be  charged  on  the 
same  lands,"  &c.,  ^Muring  the  execution  of  the  said  works,  and  forever 
thereafter. 

And  we  think  that  this  enactment  falls  much  short  of  charging  the  com- 
pany with  liability  in  respect  of  the  tolls  and  dues  in  question.  For,  first,  if 
it  had  been  meant  to  charge  the  company  with  such  additional  liability,  it  is 
hardly  probable  that  the  property  woulcl  have  been  described  as  '^  rendered 
unproductive,  and  incapable  of  being  rated"  during  the  work  and  for  many 

J  ears  afterwards ;  because,  the  nature  of  the  works  (as  described  in  the  act) 
eing  to  make  a  more  commodious  communication  with  the  port  of  Bristol, 
and  generally  to  improve  the  same,  if  the  tolls  and  dues  therein  received 
had  become  liable  to  the  rate,  some  profit  at  least  must  have  been-  expected 
immediately  upon  the  completion  of  the  works,  and  the  use  of  the  basin, 
entrance,  &c. ;  and,  indeea,  the  act  gives  the  tolls  to  commence  at  the  end 
of  twelve  months  firom  the  commencement  of  the  wodcs.  Moieover,  the 
^Mfil  ™^^  ^^  rating  upon  *die  then  state  of  the  property  is  expressly  tie 
J  dared  to  be  the  mode  to  be  adopted  *'  forever  thereafter.^ 
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The  question  then  is,  -whether  this  property  be  liable  to  be  rated  at  th 
increased  value,  independently  of  the  operation  of  the  said  act 

And  upon  this  point,  since  the  decision  of  the  cases  of  Bex  t.  ^KchoUon^ 
12  East,  330,  and  WUUamg  ▼.  JoneSy  12  East,  346,  the  principle  upon 
which  the  rate  upon  tolls  is  to  be  imposed  has  been  fiilly  established,  thou^ 
the  application  of  that  admitted  principle  to  each  particular  case  may  not 
always  be  easy.  It  is  this :  that  the  tolls  are  rateable  as  profits  of  land 
occupied  within  the  parish  for  which  the  rate  is  imposed :  and,  agreeably  to 
it,  water  companies  have  been  rated ;  Rex  v.  The  Corporation  of  Bothy 
14  East,  609 :  so  also  gas  light  companies ;  Bex  v.  Birmingham  Gas  Light 
Company  J  1  B.  &  C.  506 :  (a)  and  canal  companies ;  Bex  v.  Woldngj  4  A 
&  E.  40.  In  all  these  cases,  and  in  many  others,  to  which,  in  a  matter  not 
now  to  be  disputed,  it  is  not  needful  to  refer,  the  rate  is  imposed  in  respect 
of  profits  arising  wUh  the  parish. 

Whether  this  principle,  so  established  in  these  cases,  -would,  without 
further  authority,  necessarily  exclude  the  consideration  of  prc^ts  arising 
ekewhere^  it  is  not  necessary  to  consider ;  because  we  find  the  principle  so 
extended  expressly  recognised,  and  the  reasons  for  it  most  fiiUy  given,  (espe- 
cially by  Bayley,  J.,  and  Littledale,  J.,)  in  the  case  of  Bex  v.  Cohe^ 
5  B.  &  C.  797,  where  the  tolls  of  a  Ughmouse  were  held  not  rateable, 
because  they  accrued  out  of  the  parish.  It  was  further  added,  by  r*cg7 
*both  those  learned  judges,  that,  in  the  cases  to  which  we  have  above  ^ 
generally  referred,  ^'  the  profits  have  arisen,  and  the  use  of  the  thing,  out 
of  which  they  have  arisen,  has  been  in  the  place  or  district  where  the  rate 
is  made,"  5  B.  &  C.  812.  This  question  again  came  before  this  court  in 
the  case  of  Bex  v.  The  Mre  and  Colder  ^Navigation  Company^  3  B.  &  Ad. 
533 ;  and  the  same  principle  was  again  recognised  by  the  court  in  a  short 
judgment,  probably  because  the  subject  was  considered  as  exhausted  by 
die  reasoning  of  the  two  learned  judges  above  referred  to,  which  was  ex- 
pressly brought  under  notice  and  relied  upon  in  the  course  of  the  argument 

Upon  the  w^hole,  we  are  of  opinion  that  the  assessment  should  be  reduced 
to  the  sum  of  3/.  7^.  6(f.,  being  after  the  rate  of  1 5.  in  the  pound  on  67/.  Is. 
6d.j  ^^  the  present  rateable  annual  value  of  the  property  in  question  as  Itmd.^ 

Rate  to  be  reduced  accordingly,  (i) 

(a)  See  Rex  y.  Brighton  Gom  Light  Company,  5  B.  &  C.  466. 

(6)  As  to  the  point  first  decided,  see  Rex  y.  The  Monmouthtkire  Canal  Company,  3  A.  A 
E.  619 ;  Regina  y.  The  Leeth  and  Liverpool  Canal  Company,  7  A.  &  E.  671. 

As  to  the  second  point.  Rex  y.  The  jSire  and  Calder  Navigation  (case  of  the  Brotheitoi 
dam),  3  B.  dt  Ad.  139. 

See  the  next  case. 


[•The  following  case,  decided  in  Trinity  term,  1842,  is  Introduced  [*568 
here  on  account  of  its  inmiediate  practical  importance.] 

The  QUEEN  v.    The   LONDON   and  SOUTH  WESTERN  RaUway 

Company. 

Bjr  Stat  4  die  6  W.  4,  c.  Ixzzyiii.,  a  railway  company  were  empowered  to  parehase  ludi 
and  constroct  a  railway  thereon,  passing  through  seyeral  parishes,  with  warebouses» 
slAtion-hoases,  &c. ;  which  they  did.  The  act  also  empowered  them  to  take  certain 
tonnage  tolls,  not  eiceeding  a  stated  amount,  for  goods  and  passengers ;  and  to  proyide 
locomotiye  engines,  and  receiye  such  snms  for  the  use  thereof  as  the  company  should 
fix,  in  addition  to  the  tolls ;  and,  when  they  themselyes  carried  for  their  own  profit, 
(which  a  distinct  clause  enabled  them  to  do),  they  were  to  keep  a  separate  accoast 
of  the  tolls  which  they  wonld  hayc  receiyed  for  the  passengers,  Ac,  if  they  had  been 
carried  by  other  persons ;  snch  account  to  be  open  to  inspection  by  the  oyerseen  of 
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every  parish  on  the  line  of  railway.  The  company  were  empowered  to  let  the  tolls. 
All  persons  were  to  have  liberty  to  use  the  railway  with  carriages  properly  con* 
structed,  on  payment  of  the  tolls,  and  snbject  to  the  company's  regulations.  Cowers 
were  given  to  the  company  to  approve  or  disapprove  of  the  carriages  and  engines  to 
be  used  by  any  person  014  the  railway,  and  to  make  orders  for  regulating  the  passage 
thereupon,  working,  and  use  of,  the  railway,  and  for  prevention  of  nuisances. 

l*he  company  used  the  railway,  Scc^  according  to  the  act,  carrying  passengers  and 
goods,  and  supplying  power  by  means  of  locomotive  engines,  for  their  own  profit;  and 
no  other  person  used  it  for  such  purposes. 

Held,  that  the  company  were  rateable  for  their  land,  improved  in  value  by  the  profits 
accruing  from  the  railway,  &c.,  at  an  amount  equal  to  the  rent  which  a  lessee  would 
pay,  making  the  same  uses  of  the  railway,  &c.,  as  the  company  did,  with  the  deduction 
of  tenant's  rates,  dec,  expense  of  repairs,  and  the  other  charges  mentioned  in  stat.  6 
&  7  W.  4,  c.  96,  8. 1.  That  the  last-mentioned  statute  did  not,  in  this  respect,  intro- 
duce any  new  principle  of  rating.  And  that  an  estimate  of  the  company's  liability, 
founded  only  on  the  amount  chargeable  in  respect  of  tolls,  and  excluding  the  receipts 
for  carriage  of  passengers  and  goods,  dec.,  was  erroneous. 

That  the  land  must  be  rated  in  any  particular  parish  according  to  its  actual  value  there, 
although  such  value  was  owing  in  a  great  measure  to  station-houses  and  other  works 
not  within  the  parish. 

And  that  the  rate  in  any  particular  parish  was  to  be  estimated  by  the  amount  of  profit 
actually  earned  in  that  parish,  and  not  by  the  proportion  which  the  length  of  railway 
in  that  parish  bore  to  its  entire  length. 

On  appeal  by  the  London  and  South  Western  Railway  Company  ag[ainst 
a  rate,  dated  November  5th,  1840,  for  the  relief  of  the  poor  of  the  pansh  of 
Mitcheldever,  in  the  county  of  Southampton,(a)  the  sessions  confirmed  the 
rate,  subject  to  the  opinion  of  this  court  upon  the  following  case. 

The  London  and  South  Western  Railway  Company  are  established  and  act 
«  5591  under  a  certain  act  of  ^parliament  passed ,  &c.  (4  &  5  W.  4,  c.  Ixxxviii. , 
J  local  and  personal,  public,  "  For  making  a  railway  from  London  to 
Southampton",)  and  four  other  acts  of  parliament  respectively  passed,  &c, 
(7  \y .  4,  &  1  Vict.  c.  Ixxi. ;  2  &  3  Vict.  c.  xxviii. ;  4  &  5  Vict.  c.  i.  and  c. 
xxxix. ;  local  and  personal,  public,)  and  respectively  entided,  &c.  Copies  of 
these  acts  accompany  the  case,  and  are  to  be  deemed  to  constitute  part  thereof, 
and  may  be  referred  to  by  the  court,  or  either  party,  at  the  heaiing  thereof.(6) 

Under  the  powers  contained  in  these  acts,  or  one  of  them,  the  company 
have  formed  and  completed  a  line  of  railway  from  Vauxhall,  in  the  coun^ 
of  Surrey,  to  Southampton,  being  a  length  of  seventy-seven  miles ;  and  this 
railway,  for  four  miles  and  a  half  thereof,  passes  through  the  parish  of 
Mitcheldever  aforesaid ;  and,  in  pursuance  of  the  powers  and  provisions  of 
the  acts,  especially  those  contained  in  the  150th  to  the  161st  section  of  the 
first-mentioned  act,  the  company  have  caused  lists  to  be  made  of  the  several 
rates,  tolls,  and  sums  which  the  company  have  appointed  to  be  taken  and 
received  by  virtue  of  the  said  first-mentioned  act;  and  the  said  company 
have  duly  Kept  and  do  duly  keep  a  separate  account,  showing  the  amount 
of  rates  or  tolls  which  would  have  been  received  by  them  for  the  use  of  the 
said  railway,  in  respect  of  passengers,  cattie  or  other  animals,  goods,  wares, 
&c.,  if  carried  by  any  other  party  or  parties,  to  which  said  account  the  over- 
seers of  the  poor  of  the  several  parishes  and  townships  through  which  the 
said  railway  passes  have  free  access,  and  have  liberty  to  inspect,  in  manner 
by  the  said  act  provided. 

♦5601       *'^®  ^""^  which  would  have  been  so  received  by  the  company  tor 

^   such  use  of  the  railway  by  such  other  parties  in  the  year  next  imme^ 

diately  before  and  up  to  the  time  of  the  making  of  the  said  rate,  in  respect  of 

CO  much  of  the  railway  as  lies  in  the  said  pari£^  amounts  to  3470/.  13s.  9d.p 

(a)  The  terms  of  the  assessment  complained  of  were  not  set  out  in  the  ease. 

lb\  All  the  material  enactments  wiU  be  (band  at  the  end  of  this  case,  pp.  6S9— 69S,  poi% 
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being  such  portion  of  the  tolls  as  is  earned  by  the  rail^iray  company  m  the 
said  parish  of  Mitcheldever. 

The  whole  suiD|  however,  received  by  the  company  for  the  conveyance 
of  passengers,  &c.,  by  the  company  in  carriages  )>rovided,  manned,  and 
worked  by  the  company  at  their  own  sole  expense,  including  the  said  sum 
of  3470/.  135.  9d.y  amounts  to  13,880/.  per  annum,  in  respect  of  so  much  of 
the  railway  as  lies  in  the  said  parish. 

The  former  sum  of  3470/.  13s.  9c/.,  constitutes  the  proportionate  sum  for 
the  said  parish,  which  any  individual  who  contracted  with  the  company  for 
the  exclusive  ri^t  to  take  tolls  for  the  use  of  the  railway  by  persons  using 
the  same,  under  the  powers  and  subject  to  the  regulations  of  the  aforesaid 
statutes,  for  the  transmission  of  goods,  cattle,  and  passengers  along  the  line, 
in  carriages  provided  by  such  persons,  would  receive  from  such  persons ; 
and  the  sum  of  1293/.  constitutes  the  rent  which  a  tenant  from  year  to  year 
would  give  to  the  company  for  the  exclusive  right  to  receive  tolls  for  the 
conveyance  of  goods,  cattle,  and  passengers,  in  the  manner  mentioned  in 
section  157  of  the  said  first-menlioned  act,  along  so  much  of  the  railway  as 
lies  in  the  said  parish,  free  of  all  usual  tenant's  rates  and  taxes,  and  tithe 
commutation  rent  charge,  and  making  allowance  and  deductions  for  the 
average  annual  cost  of  repairs,  insurance,  and  other  expenses  necessary  to 
maintain  ^the  way,  its  fixtures  and  appurtenances,  in  a  state  to  r«gg« 
command  such  rent.(a^  ^ 

The  respondent  parish  contends  that  the  annual  value  is  not  to  be  esti- 
mated  on  the  basis  of  the  tolls  alone,  nor  is  to  be  limited  to  such  tolls  or 
their  value ;  but  that  the  advantage  which  a  lessee  of  the  railway  may  be 
expected  to  derive  fit>m  his  lease  by  supplymg  power,  and  by  carrying  upon 
it,  may  be  taken  into  account. 

That,  if  a  lessee  is  to  be  supposed  capable  of  deriving  from  the  use  of  the 
railway  all  the  profits  which  now  accrue  to  the  company  fit)m  the  conveyance 
of  passengers,  cattle,  and  goods,  under  the  powers  of  their  acts,  such  lessee 
finding  locomotive  power,  carriages,  &c.,  and  paying  all  expenses  incidental 
to  working  the  radw^y,  then  the  whole  railway,  with  its  fixtures  and 
appurtenances,  might  be  reasonably  expected  to  let  from  year  to  year  at  a 
rent  which,  for  the  purposes  of  this  rate,  may  be  assumed  at  70,000/.  per 
,  annum  at  the  least,  free  of  all  usual  tenant's  rates  and  taxes,  and  tithe  com- 
mutation rent  charge,  and  making  allowance  and  deductions  for  the  avera^ 
annual  costs  of  repairs,  insurances,  and  other  expenses  necessaiy  to  maintain 
the  way,  its  fixtures  and  appurtenances,  in  a  state  to  command  such  rent. 

That,  supposing  such  rent  to  be  given  for  the  whole  line,  the  proportion 
thereof  in  respect  of  so  much  of  the  railway  as  lies  in  the  respondent  parish 
is  to  be  assumed  to  be  the  net  sum  of  4320/.  per  annum,  being  the  amount 
at  which  the  appellants  were  rated  in  the  above  rate. 

The  questions  for  the  opinion  of  the  court  are : 

Whether  the  company  are  rateable  upon  the  principle  *contended  r^g^o 
for  by  them,  or  upon  that  contended  for  by  the  parish :  that  is  to  say,   *- 

Whether  upon  an  estimate  of  the  net  annual  value,  obtained  from  the 
statement  of  uie  tolls  which  would  be  received  by  the  company  as  aforesaid, 
ftnming  the  basis  of  the  rent  which  a  tenant  would  give  as  before  mentioned, 
M^ject  to  proper  deductions;  or  upon  an  estimate  of  the  net  annual  value, 
as  ascertained  by  a  rent  given  by  a  tenant  under  the  circumstances,  and  for 
Ibe  purposes,  ahofe  stat^,  as  contended  for  by  Ae  parish. 

I^bsdy,  whetbeff  the  annaal  value,  upon  which  m»  parish  rate  is  to  bs 

(•}  Seestat  6  ft  7  W.4»e.  96»  ••  1. 
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made,  should  be  such  proportion  of  the  estimated  rateable  value  of  the 
whole  line  (whichever  basis  is  adopted  by  the  court)  as  the  length  of  the 
part  situate  in  the  parish  bears  to  the  whole  line,  or  such  proportion  thereof 
as  the  receipts  actually  derived  from  or  in  respect  of  the  carriage  of  passen- 

Sers,  cattle,  and  goods,  or  from  tolls  upon  so  much  as  lies  in  the  parish, 
ear  to  the  same  receipts  throughout  the  whole  line. 

If  the  rateable  value  is  to  be  proportioned  to  the  length  at  the  railway  in 
the  parish,  and  not  to  the  receipts,  then  the  estimate,  as  contended  for  by 
the  company,  should  be  the  sum  of  1400/.  If  it  is  to  be  proportioned  to 
the  receipts  as  above,  and  not  to  the  length  of  tbe  railway  in  the  parish, 
then  the  estimate,  as  contended  for  by  the  parish,  should  be  3800/. 

The  rate  is  to  be  confirmed,  quashed,  amended,  or  sent  to  be  reheard  by 
the  sessions,  according  to  the  opinion  of  the  court  upon  the  above  points. 

The  case  was  argued  in  Hilary  term,  1842.(a) 
*5631  *^^^  ^'  folktij  Solicitor-General,  Cresswell,  and  Smirke^  in 
-'  support  of  the  order  of  sessions.  With  respect  to  the  principle  on 
which  the  proportion  of  the  profits  in  the  parish  to  those  on  the  whole  line 
is  to  be  estimated,  Begina  v.  The  Cafnbridge  Gas  Light  Company,  8  A.  & 
£.  73,  is  an  authority  for  taking  this  proportion  simply  as  the  proportion  of 
the  length  or  quantity  of  railway  in  each  parish.  The  appellants,  who 
contend  that  the  actual  earnings  within  the  parish  are  to  be  looked  at,  will 
rely  upon  the  following  words  of  this  court  in  Bex  v.  Woking,  4  A.  &  £.  40, 
50 :  ^^  The  rule  by  which  canal  companies  are  to  be  rated  is  laid  down  in 
the  case  of  Rex  v.  Kingswir^ordy  7  B.  &  C.  236, 242,  in  these  words :  '  The 
true  principle  is  this :  a  canal  company  is  to  contribute  to  the  relief  of  the 
poor  in  each  parish  through  which  the  canal  passes  in  proportion  to  the  profit 
which  they  derive  from  the  use  of  their  land  in  that  parish.'  It  is  also  truly 
obsen^ed,  in  the  same  judgment,  that,  if  the  traffic  be  the  same  through  the 
whole  line  of  the  canal,  every  part  of  die  canal  will  earn  an  equal  proportion 
of  the  tolls.  On  the  other  hand,  that,  if  the  profit  vary  in  dinerent  parishes, 
the  rate  also  must  vary."  But  in  the  present  case  no  estimate  can  properly 
be  made  of  the  sum  for  which  the  portion  of  railway  in  the  parish,  by  itself, 
would  let,  because  stat.  4  &  5  W.  4,  c.  Ixxxviii.,  provides  (sects.  132, 157) 
for  the  accounts  being  kept  together  for  the  whole  railway,  as  a  single  con- 
cern ;  which  provision  makes  it,  in  the  particular  case,  impossible  to  value 
the  parts  separately.  Rex  v.  Lower  MUton,  9  B.  &  C.  810,  is  in  point  as  to 
this.  The  len^h,  therefore,  within  the  parish  is  the  only  criterion  of  the 
*5641  ^^^^^^^^y*  ^  ^e  earnings  *couId  supply  one,  there  could  be  no 
^  proper  estimate  here,  because  the  case  states  only  gross  receipt^, 
which  might  fall  below  the  expenses. 

The  more  important  quesdon  is,  whether  the  company  are  entided  to 
exclude  from  the  estimate  of  rateable  value  all  'that  they  earn  by  being  car- 
riers as  well  as  owners  of  the  soil.  If  other  carriers  had  used  the  rauway, 
paying  to  the  company  only  die  tolls  which  sect  150  authorizes  them  to 
take,  it  would  be  tnie  that  ttiose  tolls  would  measure  the  value  of  the  occu- 
pation. But  that  is  not  the  state  of  facts.  The  company,  undbr  sects.  151, 
156,  is  the  carrier ;  and  it  occupies  the  railway,  not  by  leaving  others  to 
carry,  but  by  itself  carrying:  diat  is  therrfore  the  occupation,  the  value  of 
which  is  to  be  the  subject  of  rate.  They  must  be  rated  on  the  vdue  of  their 
actual  occupation,  in  whatever  manner  they  choose  to  oceupy,.  not  on  that 
value  which  they  would  create  by  some  other  mede  of  occupying.    It  t^ 

(a)  Saturday,  January  10th,  and  Wednesday,  Jannary  19Ul.  Before  Lord  Deomftn 
C.  J.f  Patteson,  Coleridge,  and  Wigblman,  J^. 

VOL.  XLI.  85  dbh 
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true  that  the  assessment  must  be  taken  on  the  rent  which  a  tenant  would 
give  for  the  railway,  with  the  privileges  attached  to  it.  But  it  is  a  fallacy 
to  say  that  a  tenant  would  give  only  the  value  of  the  tolls,  because  he  could 
carry  upon  the  railway  without  its  being  let  to  him.  The  company  have  a 
monopoly  de  facto,  on  account  of  the  peculiar  advantages  which  they  enjoy, 
under  sect.  172,  by  being  enabled  to  impose  the  rules  and  regulations  under 
which  the  carriage  is  to  take  place ;  and  also  by  reason  of  the  difficulty  and 
danger  of  any  attempt  to  use  the  way  independently  of  the  company.  Be* 
sides,  their  occupation  of  the  stations  and  other  buildings  adjacent  to  and 
belonging  to  the  railway,  and  of  the  fixtures,  (which  fixtures  must  contribute 
to  the  rate,  *Rex  y.  Guests  7  A.  &  £.  951,)  gives  them,  for  all  practical  r«gg. 
purposes,  an  exclusive  command  of  the  use  of  the  railway.  These  ^ 
they  are  under  no  obligation  to  permit  any  third  person  to  use :  a  tenant 
must  take  them  into  consideration  in  making  his  bargain  with  the  company. 
To  the  argument  that  there  is  no  monopoly  in  point  of  law,  that  the  railway 
is  a  public  high-road,  and  that  strangers  may,  if  they  please,  become  carrien 
on  it,  it  is  a  sufficient  answer  that  a  tenant  will  give  (as  the  case  finds)  the 
higher  rent  fixed  by  the  parish,  for  the  railway,  subject  to  such  public  right 
and  easement. 

The  appellants  will  probably  rely  on  sect.  157,  which  compels  the  com- 
pany to  keep  separate  accounts,  for  the  inspection  of  overseers,  of  the  toDs 
which  would  have  been  earned  if  other  parties  had  carried  instead  of  the 
company.  But  no  principle  of  rating  is  laid  down  in  that  section,  and  it  is 
observable  that  there  is  no  provision  requiring  the  company  to  keep  an 
account  of  tolls  actually  received  from  parties,  if  any,  who  carry  upon  the 
line,  so  that  the  information  conveyed  by  the  account  is  imperfect.  The 
tolls  seem  to  be  mentioned  merely  as  a  test  of  the  quantity  of  business  done 
by  the  company  in  canying.  The  amount  of  toll,  at  all  events,  furnishes  a 
minimum  of  rateable  value ;  or  it  is  possible  that  the  legislature  may  have 
assumed  that  much  of  the  traffic  would  be  carried  on  as  upon  canals.  Thus, 
in  Rex  v.  The  Trustees  of  the  Duke  of  Bridgewnter,  9  B.  &  C.  68,  where  the 
bulk  of  the  profit  actually  arose  from  tolls  in  respect  of  which  the  trustees 
were  properly  rated,  it  was  material  for  the  overseers  to  ascertain  the 
*toll  which  the  trustees  would  have  received  if  the  small  portion  of  r*'^ 
goods,  carried  by  themselves,  had,  in  fact,  been  carried  by  strangers.  ^ 
Even  supposing  that  the  legislature  introduced  the  clause  under  an  impres* 
sion  that  the  company  would  be  rateable  only  for  tolls,  the  law  cannot  he 
altered  merely  by  an  act  of  parliament  containing  a  recital  apparently  origin- 
ating in  a  false  view  of  the  law :  nothing  short  of  express  enactment  on 
have  that  effect,  as  appears  from  the  judgment  of  Ashhubst,  J.,  in  Dony^ 
Gray^  2  T.  R.  358,  365,  which  applies  a  fortiori  in  the  case  of  an  act  not 
public  and  general,  like  the  Statute  of  Sewers,  but  limited  in  its  operation, 
and  resembling  a  contract  between  private  parties. 

The  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  s.  1,  in  eflfect,  lajs 
down  the  principle  for  which  the  respondents  contend.  That  act  clearly 
applies  to  a  case  like  the  present :  if  inconsistent  with  the  provisions  of  the 
railway  act  as  to  the  mode  of  rating,  it  overrules  the  latter.  To  suppose  a 
portion  only  of  the  railway  to  be  let  to  a  ten?  it  is  absurd.  Separately  from 
the  rest  of  the  line  it  could  be  of  no  value.  The  whole  must,  therefore,  be 
supposed  to  be  let  to  a  tenant  from  year  to  year.  [Coleridge,  J.  Is  it  clear 
•  that  it  could  be  so  let  ?]  There  is  nothing  to  prevent  it.  The  fee  simple 
IS  vested  in  the  company.  And,  even  if  they  were  disabled  from  letting  it, 
the  hypothesis  of  a  lease  must  still  be  resorted  to  for  the  puipose  of  learning 
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the  rateable  value,  just  as  the  rent  of  a  house  must  be  ascertained ,  though 
occupied  by  a  tenant  for  life  under  a  settlement  with  a  condition  for  personal 
*5671    ^^^^'^^^'     Now,  if  property  *be  let  with  certain  advantages  arising 

^  to  the  lessee  from  his  becoming  occupier,  he  will  give  so  much  the 
more  rent ;  and  the  rent,  so  increased,  is  the  test  of  the  value  of  his  occupa- 
tion. Instances  of  this  occurred  in  the  cases  oi  Bex  v.  The  Trustees  of  the 
Duke  of  Bridgewaiery  9  B.&.C.  68;  Bex  v.  Lower  MUian,  9  B.  Si  C.  810 ; 
Bex  V.  The  Proprietors  of  the  Liverpool  Exchange^  1  A.  &  £.  465,(a)  Bex 
V.  The  Birmingham  Gas^Light  and  Coke  Company^  1  B.  &  C.  506 ;  Bex  v. 
The  Oxford  Canal  Company^  4  B.  &  C.  74.(6)  Where  the  principle  is  to 
be  different,  the  local  acts  introduce  express  regulations,  as  in  Bex  v.  The 
Begent^s  Canal  Company y  6  B.  &  C.  720,  and  Begina  v.  The  Leeds  and  Hver- 
pool  Canal  Company ^  7  A.  &  £.  671.(c^  It  should  also  be  observed  that, 
as  no  minimum  is  fixed  for  the  tolls,  ana  no  part  of  the  company's  profit  is, 
in  fact,  derived  from  them,  they  may  safely  fix  the  lowest  rate  of  toll,  or  remit 
it  altogether,  while  they  raise  the  carriage  fares  as  high  as  they  please,  there 
being  no  maximum  as  to  these. 

HUlj  KeUyy  and  Gunnings  contrii.  Bex  y.  Kingsunnfordj  7  B.  &  C.  236  ; 
and  Bex  v.  Wo/dngj  4  A.  &  £.  40,  show  that  the  rate  must  be  estimated  on 
the  earnings,  not  the  length  of  railway,  within  the  parish ;  and  Begina  v. 
The  Camlmdge  GaS'IA^kt  Company ^  8  A.  &  £.  73,  and  Bex  v.  Lower  MUtoriy 
support  the  same  principle. 
*5681       '^^  objection  to  this  rate  is,  not  that  by  stat.  4  &  *6  W.  4, 

-I  c.  Ixxxviii.,  s.  157,  the  company  are  taken  out  of  the  ^neral  law 
as  to  rates,  nor  that  rent  is  not  the  true  criterion ;  nor  is  it  denied  that  stat. 
6  &  7  W.  4,  c.  96,  governs  this  case.  Neither  this  statute  nor  the  local 
acts  introduce  any  new  principle  of  rating :  they  only  afiirm  the  law  already 
existing.  The  appellants  contend  that  the  measure  of  rating  here  ought  to 
be  such  a  rent  as  a  tenant  would  give  for  that  which  would  pass  to  a  tenant 
by  a  lease  of  the  railway,  with  its  appurtenances  and  fixtures,  after  proper 
deductions ;  whereas  the  present  assessment  is  so  calculated  as  to  include 
the  remuneration  which  a  party  would  have  to  make  to  the  company  for  the 
goodwill  of  their  trade,  which,  being  no  profit  of  land,  does  not  fall  within 
stat.  6  &  7  W.  4,  c.  96.     . 

The  object  of  the  local  acts  is  to  secure  the  making  and  maintenance  of  a 
railway,  which  the  public,  on  complying  with  certain  conditions,  may  use 
freely  as  a  highway.  The  company  are  empowered  to  take  tolls ;  but,  as 
a  condition  precedent,  by  sect.  157,  the  amount  of  tolls  is  to  be  publicly 
disclosed ;  and  by  sect.  172,  on  payment  of  toll,  all  persons  have  free  liber^ 
to  use  the  railway,  subject  to  the  regulations  which  the  company  is  em- 
powered to  make.  Provisions  follow,  vesting  the  control,  government,  and 
regulation  of  the  railway  in  them.  Their  control,  however,  is  not  arbitrary, 
but  subject  to  the  superintending  authority  of  the  Board  of  Trade,  by  stat. 
3  &  4  Vict.  c.  97.  Another  set  of  provisions  regards  the  company  as  car- 
riers :  but  this  merely  restores  the  incorporated  company  to  the  condition 
they  would  have  been  in  as  private  individuals :  a  body  incorporated  foi 
*^r01   ^^^  purpose  of  merely  enacting  a  railway  would  ^have  exceeded  its 

-I  powers  by  employing  its  capital  in  carrying,  and  would  have  been 
restrained  in  equity  on  the  application  of  any  shareholder.  But  their  charac- 
ter as  carriers  cannot  be  affecte  1  bv  the  circumstance  that  they  are  also 
governors  of  the  railway.    It  is  said,  indeed,  that,  under  the  circumRts^nces 


i 


a)  See  p.  474.  (b)  See  Rex  ▼.  The  Same,  10  B.  &  C.  169. 

e)  See  Regina  v.  2V  Bmtal  Doek  Oonyony,  ant^  p.  686. . 
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which  are  stated,  the  local  act  virtually  gives  them  a  monopoly ;  but  the 
court  will  not  recognise  a  state  of  thin^  contrary  to  the  intention  of  the 
statute,  by  acting  on  this  assumption.  The  company  have,  indeed,  powei 
to  make  orders  as  to  speed  and  the  like,  which  would  practically  exclude 
other  earners :  but  the  orders,  unless  distinctive,  would  not  have  that  effect ; 
and  such  orders  would  probably  not  be  sanctioned  by  the  Board  of  Trade, 
and  would  be  an  abuse  which  perhaps  mi^t  be  punished  on  a  criminal 
information.  There  is  no  real  mon(^M>ly :  it  is  a  mere  accident  that  there  is 
at  present  no  other  carrier  on  the  line.  No  demise  is  necessary  to  enable 
any  person  to  carry ;  if  the  company  demised  the  railway,  they,  or  any  other 
person,  might  carry  upon  it  afterwards.  On  such  railways  as  are  connected 
with  others,  one  company  pays  toll  to  another,  and  that  may  take  place  here. 
[WiGHTMAN,  J.  Do  the  acts  contain  any  power  for  the  public  to  use  the 
stations  or  approaches  ?]  No  express  power :  but,  if  that  be  necessary,  and 
part  of  the  consideration  for  the  toll,  such  a  power  is  implied ;  if  it  were 
not  paid  for  in  the  toll,  it  must  be  assumed  that  a  sqMirate  payment  would 
be  made  for  it,  which  payment  would  be  part  of  tlie  company's  rateable 
profits.  If  a  carrier  were  to  build  a  station  of  his  own,  the  company  would 
not  be  entitled  to  debar  him  from  access  to  the  railway. 

*But,  assuming  this  to  be  a  monopoly,  the  question  remains,  r*e7n 
whether  the  advantages,  now  enjoyed  by  the  company,  of  carrying  *- 
and  of  supplying  power,  are  a  profit  of  the  freehokl,  which  it  must  be  sup- 
posed would  pass  to  a  lessee  merely  taking  a  demise  of  the  railway  with  its 
appurtenances  and  fixtures.  None  of  those  advantages  could  so  pass,  unless 
it  were  the  receipt  of  tolls.  The  company  might,  indeed,  on  demising, 
covenant  with  the  lessee  not  to  cany,  (which  they  otherwise  might  do,  thou^ 
no  longer  occupiers  of  the  railway ;)  but  even  then,  the  rights  to  regulate 
speed,  to  make  orders,  &c.,  would  not  pass  by  the  demise,  nor  could  the 
company  make  over  those  rights ;  for  they  are  personal  trusts,  not  demisable 
to  another  person,  who  might  be  incompetent :  and  any  valuable  covenants 
which  the  company  might  make  with  a  lessee  on  demising  would  not  be  the 
subjects  of  a  demise  of  the  railway,  but  collateral,  and  therefore  not  within 
the  proposed  test.  The  advantages  of  supplying  power,  as  enjoyed  by  the 
company,  would  not  be  a  matter  demised  by  a  lease  of  the  railway :  such  a 
privilege,  supposing  it  to  be  practically  a  monopoly,  would  only  resemble 
the  possession  of  a  patent,  and  could  not  be  reckoned  among  benefits  ac* 
cruing  from  a  demise  of  the  soil :  consequently,  it  would  not  be  a  subject 
for  which  a  lessee  of  the  scmI  could,  as  such,  be  rated.  The  case  is  analo- 
gons  to  those  in  which  the  court  has  held  that  the  duties  payable,  out  of  the 
parish,  to  the  grantee  of  an  exclusive  privilege  of  burning  li^ts  in  a 
particular  lighthouse,  ape  not  rateable  as  profits  of  the  house :  Rex  v.  Cofa, 
5  B.  &  C.  797  ;  Ifaz  'v.  Fbwhe,  6  B.  &  C.  814,  note  (a).(a)  Here,  |.„-. 
indeed,  the  company  have  no  such  exclusive  r^t ;  but,  if  they  had,  ^ 
it  would  be  a  mere  personal  privilege.  In  I&e  v.  The  Proprietors  of  tht 
Liverpool  Exchmigej  1  A.  &  E.  466,  cited  on  the  other  side,  a  peculiar 
character  was  stamped  on  the  property  by  act  of  parliament,  and  the  build- 
ing could  not  be  used  for  any  purpose  but  that  prescribed  by  the  act.  Here, 
the  company  might  withdraw  from  tie  carrying  trade,  and  were  they  to  do 
so,  the  private  carrier  would  not  be  rateable  for  his  pfo6t8^  But  the  ques* 
Hon  is,  not  whether  they  mi^t  vestiain  themselves  ftmi  eanying,  but  whether* 
that  is  a  resalt  which  would  neBessarily  follow  on  the  hd  of  a  demise.  It 
would  Dot  be  like  the  demise  of  an  alehouse,  on  which  the  lessor  could  nor 

(a)  See  JUgmm  t.Tk§  BHM  Ikds  Cmupmrn^  p.  6li^  aolt. 
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reserve  a  right  to  sell  ale  in  it,  but  necessarily  excludes  himself,  whatever 
use  the  tenant  may  afterwards  apply  the  house  to.  [Coleridge,  J.  Sup- 
pose the  tenant  takes  a  public  house  in  September,  after  the  license  has 
been  granted :  the  rent  will  be  influenced  by  his  reasonable  expectation  to 

i;et  a  transfer,  the  contract  for  which  b  a  collateral  matter.]  There  the 
essor  could  not  use  the  license.  [Patteson,  J.  Suppose  the  company  here 
were  to  give  up  the  trade  and  lease  the  tolls  and  the  railway  to  ditferent 
parties.]  The  occupation  of  the  railway  must  be  deemed  worth  nothing ; 
and  nobody  would  be  rateable.  If,  indeed,  the  station-houses  and  ware- 
houses were  demised,  the  case  might  be  different ;  but  then  the  demise 
would  not  be  of  the  railway  merely.  [Lord  Denman,  C.  J.  The  station- 
*5721  ^^^^^  ^^  warehouses  *are  not  brought  into  question  by  the  state- 
^  ment  of  this  case.  Patteson,  J.  The  case  does  not  show  that 
there  are  any  in  the  parish.  As  to  the  tolls,  a  demise  of  them  is  dis- 
tinctly provided  for  by  sect.  168.  It  may  be  questioned  whether  they  could 
pass  by  a  demise  of  the  railway.]  They  probably  might  not ;  but  on  the 
statement  of  the  case  it  must  be  assumed  that  the  tolls  are  demised  as  well 
as  the  railway,  the  only  question  being  as  to  the  other  advantages ;  and  of 
those  none  would  be  taken  under  the  demise  supposed  in  the  case. 

Rex  V.  The  Trustees  of  the  Duke  o/*  Bridgetoatrrj  9  B.  &  C.  68,  was  a 
case  very  like  the  present ;  the  only  difference  being  that,  in  the  usual  course 
of  dealing,  a  canal  company  generally  receive  tolls,  while  a  railway  com- 
pany generally  do  the  carriage  themselves.  TLere  Bayley,  J.,  says :  ^'  I  lay 
oil*:  of  consideration  the  fact  of  the  trustees  being  carriers,  because  their  occu- 
pation only  is  to  be  considered.  The  profits  of  earning  goods  are  the  profits 
of  their  trade.  The  tonnage  is  the  profit  of  the  land  occupied  by  them. 
The  other  sums  received  by  them  constitute  the  profits  of  their  trade.  The 
principle  of  our  decision  in  this  case  is,  that  the  same  rule  b  to  be  applied 
to  all  occupiers,  and  that  the  rent  or  sum  at  which  the  land  will  let,  is  the 
criterion  of  the  value  of  the  occupation." 

The  estimate  of  70,000^.  here  is  evidently  made  on  a  calculation  includ- 
ing a  supposed  monopoly  of  carrying.  It  has  been  shown  that  no  monopoly 
or  other  benefit  of  carrying  would  pass  to  a  lessee  of  the  railway ;  but  he 
would,  on  the  supposition  raised  by  the  case,  take  the  whole  amount  of  the 
^^yiTl  ^''^  levied  on  the  public.  The  ^company  demising  the  railway 
•I  might  continue  to  carry,  but  would  pay  tolls  to  the  lessee.  There 
can  be  no  doubt  that  sect.  157  was  introduced  in  order  that  the  rateable 
profits  might  be  ascertained  by  reference  to  the  tolls :  and  it  shows  that  in 
the  opinion  of  the  legislature  the  amount  rateable  might  be  so  ascertained. 
The  intention  was  to  obviate  such  difficulties  as  have  arisen  in  ascertain- 
ing the  tolls  and  traffic  on  canals ;  and  the  respondents  have  not  been  able 
to  assign  any  other  use  for  this  clause.  The  question  is,  not  whether  this  is 
efficiently  done,  but  whether  such  was  not  the  intention ;  and,  though  there 
is  no  clause  giving  the  overseers  access  to  any  account  of  tolls  received  for 
the  use  of  the  railway  by  other  parties  than  the  company,  the  recital  in  1  Vict 
e.  Ixxi.  s.  82,  shows  the  intention  to  give  it,  and  that  the  omission  is  acci- 
dental. On  the  other  land,  it  cannot  have  been  meant  that  the  overseers 
should  calculate  the  entire  profits  as  a  basis  of  the  rate,  for,  had  that  been 
so,  access  would  have  been  given  them  to  the  book  kept  under  sect.  132, 
«n  which  the  general  receipts  are  to  be  entered  for  the  inspection  of  creditors; 
but  this  is  not  done ;  the  overseers  therefore  are  not  empowered  to  make 
such  an  estimate  of  the  general  profits  as  an  inhabitant  disputing  the  rate 
Qould  consider  satis&ctory.    As  to  there  hciii  ( a  maximum  toll  fixed,  but  uo 
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minimum,  the  clauses  suppose  that  the  tolls  will  be  fixed  in  good  faith  at  a 
reasonable  amount ;  at  alt  events  the  maximum  of  toll  must  be  the  maxi 
odum  of  rate 

Cwr,  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  judgment. 

This  case  has  stood  over  for  consideration  for  some  *time,  on  r«g,» . 
account  of  its  novelty,  and  its  supposed  application  to  the  rating  of  *- 
'ailway  companies  in  general  to  the  relief  of  the  poor ;  it  must,  however,  be 
'letermined  on  its  own  state  of  facts.  And  tlie  question  raised  is,  whether, 
this  company  being  in  occupation  of  its  own  railway,  and  at  present  in  the 
exclusive  use  of  it  in  fact  for  the  purpose  of  a  large  earning  trade,  the  rate- 
able value  of  such  occupation  is  to  be  taken  only  upon  the  amount  of  certain 
lolls  which  have  been  fixed  under  the  statute  hereafter  mentioned,  as  paya- 
ble generally  by  all  carriers  for  the  use  of  the  way,  but  which  are  in  6ct 
never  paid,  or  upon  the  amount  of  the  general  profits  which  the  company  in 
fact  receives  from  the  occupation  so  devoted  to  such  carrying  trade.  An- 
other question  was,  indeed,  raised  as  to  the  mode  of  measuring  the  rate,  on 
whichever  of  the  two  principles  it  was  to  be  calculated ;  whether,  namely, 
it  was  to  be  measured  accoiding  to  the  proportion  which  the  mileage  of  the 
railway  in  the  respondent  parish  bears  to  the  whole  length  of  the  way,  assum- 
mg  the  profits  to  arise  equally  through  the  whole,  or  according  to  the  actual 
earnings  in  this  parish.  This  question,  however,  was  not  much  argued,  it 
being  conceded  ultimately  that  the  latter  was  the  proper  mode,  and  the  result 
was  agreed  to  be  that  the  rate  ought  to  be  on  3800/.,  if  the  parish  be  right; 
on  1293/.,  if  the  company  can  limit  their  liability  to  a  rate  in  efiect  on  the 
tolls  only. 

The  railway  has  been  formed,  and  is  regulated,  under  the  authority  of 
several  statutes.  By  the  first  of  these,  4  &  5  W.  4,  c.  Ixxxviii.,  the  pro- 
prietors were  incorporated,  and  authorized  to  purchase  lands  in  fee  simple, 
subject  to  certain  qualifications  not  material  now  to  be  noticed  ;  on  the  land 
so  purchased  they  are  to  make  and  ""maintain  a  railway,  urith  ware-  r^^r,^ 
hauseSy  stations^  and  landing-places  for  the  purpose  of  locomotive  '- 
engines,  carriages,  wagons,  &c.,  and  for  loading,  unloading,  landing,  &c., 
of  goods,  and  tne  approach  and  departure  of  passengers,  conveyed.  For  the 
tonnage  of  goods,  and  in  respect  of  passengers,  beasts,  cattle,  and  animals, 
conveyed  in  carriages  on  the  railway,  and  also  for  carriages  conveyed  on  it, 
they  may  demand  certain  tolls,  of  which  the  maximum  is  fixed,  not  the 
minimum ;  and,  further,  they  may  themselves  provide  power  for  the  propel- 
ling of  persons  and  things,  or  they  may  themselves  convey  such  persons  or 
things  on  their  railway,  for  which,  m  addition  to  the  before-mentioned 
tolls,  they  may  charge  such  sums  as  they  may  from  time  to  time  fix.  The 
company  may,  therefore,  be  simply  the  owners  of  the  way  on  which  others 
may  place  steam-power  and  carriages  and  convey  persons  and  goods ;  and 
these  two  parties  would  then  stand  much  in  the  same  relation  to  each  other 
as  the  trustees  of  a  turnpike  road  and  the  coach  and  postmasters  conveying 
passengers  on  it :  in  this  case,  they  would  receive  the  tolls  only ;  the  owners 
of  the  steam-power  and  carriages,  the  fares  or  remuneration  for  conveyance: 
and  it  would  be,  of  course,  the  interest  of  the  company  to  raise  the  tolls  to 
the  maximum,  or  as  near  to  it  as  the  competition  of  the  ordinary  modes  of 
travelling  would  allow.  On  the  other  hand,  the  company  may  avail  them- 
selves of  the  latter  clauses,  and  unite  both  characters,  of  owners  of  the  way 
and  carriers  on  it ;  they  will  then  receive  both  the  tolls  and  the  fares ;  in 
both  ca^s  the  persons,  or  owners  of  goods  conveyed  must  pay  both  the  tollf ' 
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and  the  ares;  but  in  the  latter,  as  the  company  would  be  the  first  and  last 
*57f>1  '^^'^^^  ^f  *both,  they  might  be  charged  as  well  as  paid  in  one 
•1  undistinguished  sum ;  there  would  be  no  division ;  and,  supposing 
the  company  to  be  the  only  carriers,  there  would  be  no  necessity  for  fix* 
ing  any  rate  of  toll  at  all ;  the  whole  payment  might  just  as  well  be  consi- 
dered fare. 

This  appears  in  fact  to  be  the  existing  state  of  things ;  but  the  statute  (s, 
157)  has  provided  that,  where  the  proprietors  shall  carry  for  their  own  profit, 
a  separate  account  shall  still  be  kept,  showing  the  amount  of  tolls  which 
would  have  been  received  by  them  merely  for  the  use  of  the  railway,  if  such 
conveyance  had  been  by  other  parties,  to  which  account  the  overseers  of 
parishes  shall  have  access  durme  the  first  fourteen  days  in  July  and  Januar)' 
in  every  year.  But  this  act  makes  no  provision  for  such  an  account  being 
kept,  and  open  to  the  same  inspection,  where  other  parties  do  in  fact  convey 
on  the  railway,  when  it  would  be  equally  necessary ;  an  indication,  it  may 
be  thought,  that  the  framers  of  the  act  did  not  seriously  contemplate,  what 
in  truth  has  not  happened,  and  probably  never  will  happen,  that  any  parties 
but  the  company  would  ever  become  carriers  on  the  railway.  By  the  second 
act,  however,  which  passed  in  1837,  this  157th  section  is  referred  to,  as  if  it 
directed  that  the  separate  account  should  be  kept  in  Mh  cases,  and  be  open 
to  inspection ;  and  the  neglect  to  keep  it,  or  refiisal  to  permit  its  inspection, 
is  subjected  to  the  very  heavy  penalty  of  300/.,  and  50/.  per  diem  for  its 
continuance.  The  effect  of  these  clauses  on  the  argument  we  must  consider 
in  the  sequel. 

By  the  172d  section  of  the  first  act,  all  persons  have  free  liberty  to  use 
the  railway,  with  carriages  properly  constructed,  upon  payment  only  of  the 

**5771  ^^^^^'  ^'^^>  ^^^  *sums  demanded  by  the  company,  and  subject  to 
•I  the  rules  and  regulations  which  they  shall  from  time  to  time  make. 
The  construction  of  such  carriages  must  also  be  agreeable  to  the  orders  of 
the  company,  and  approved  by  their  engineer  or  agent.  But  although  the 
railway  itseu  is  thus,  under  certain  qualifications,  thrown  open  to  the  public 
as  a  highway,  no  corresponding  provision  appears  to  have  been  made  with 
regard  to  the  warehouses,  wharfs,  stations,  or  landing-places.  Both  of  the 
statutes  before  mentioned  (a)  contain  powers  for  the  purchase  of  forty  addi- 
tional acres  (eighty  in  the  whole)  for  the  erection  of  additional  stations, 
yards,  wharfe,  warehouses,  and  other  similar  erections  and  conveniences  for 
receiving,  depositing,  loading^,  and  unloading  goods,  and  other  purposes 
connected  with  the  undertaking ;  but,  as  to  these  lands,  neither  statute 

S'ves  the  fublic  any  right  of  access  or  user  adverse  to  the  company;  and 
e  use,  for  any  thmg  that  appears,  might  be  denied  to  any  individual 
desiring  to  become  a  carrier  on  the  railway. 

These  are  the  material  fiicts  and  provisions  which  the  case  states  and  the 
statutes  supply ;  and  to  these  we  are  now  to  apply  the  rule  of  rating  pre- 
scribed by  Stat.  6  &  7  W.  4,  c.  96,  s.  1.  The  stat.  3  &  4  Vict.  c.  89,(6) 
was  referred  to  in  the  argument ;  but  it  has,  in  truth,  little  or  no  bearing  on 
this  question :  it  prohibits  the  rating  of  any  inhabUant  as  stick  inhabitant^ 
in  respect  of  his  ability^  derived  from  the  profits  of  stock  in  trade^  or  any 
•5781  ^^^^  property,  to  the  relief  of  the  poor ;  but  it  expressly  *leaves 
•'  unsdSected  the  liability  of  any  occupier  of  lands  or  houses  to  be  taxed 
under  the  prcrisions  of  stat.  43  Eliz.  c.  3,  and  13  &  14  C.  2,  c.  12.  Under 
Stat.  6  &  7  W.  4,  c.  96,  s.  1,  the  rate  must  be  made  on  an  estimate  of  the 

(a)  Stat  4  dc  S  W.  4,  c.  Ixzzviii.,  as.  69,  60.    Stat  7  W.  4,  &  1  Vict  e.  IzxL,  a.  40 

(b)  Continaad  to  1st  October,  1843,  by  stau  5  d&  6  Viet  c.  60. 
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^'  net  annual  value ;"  and  that  value  is  declared  to  be  the  rent  at  which  the 
hereditaments  might  reasonably  be  expected  to  be  let  from  year  to  year,  free 
of  all  usual  tenant's  rates  and  taxes,  and  tithe  commutation  rent-charge, 
deducting  the  annual  cost  of  repairs,  insurance,  and  ^^^her  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command  such  rent.  To  this  enact- 
ment is  added  a  proviso,  that  nothing  in  it  shall  be  construed  to  alter  or 
affect  the  principles  according  to  vrhich  different  kinds  of  hereditaments 
were,  at  the  time  of  its  passing,  by  law  rateable. 

The  argument  for  the  company  may  be  stated  shortly ;  it  is  clear,  and,  if 
it  be  applicable  to  the  circumstances,  convincing.  It  is  said  that,  in  oider 
to  apply  the  statute,  it  is  always  necessary  to  suppose  the  property  in  reject 
of  which  the  rate  is  imposed  let  from  year  to  year :  the  portion  of  the  rail- 
way in  the  respondent  parish  must  therefore  be  supposed  to  be  so  let ;  and, 
in  order  to  estimate  the  rent,  it  must  be  asked  what  the  tenant  would  take 
by  the  demise ;  the  answer  to  which  would  be,  the  portion  of  the  railway 
itself,  and  the  perception  of  the  toll,  as  before  fixed  by  the  company.  He 
would  have  the  right  to  place  his  own  carriages  on  the  railway,  not  in  virtue 
of  the  demise,  but  m  common  with  all  the  world.  The  gross  rent,  therefore, 
will  be  something  less  than  the  amount  of  the  toll  by  the  allowance  for 
tenant's  profits ;  and,  after  making  therefrom  the  statutable  deductions,  the 
residue  will  be  the  net  ^annual  value  on  which  the  rate  is  to  be  t^mq 
imposed.  K,  because  the  lessee  in  occupation  should  place  carriages  ^ 
on  the  railway,  and  derive  therefrom  a  profit,  you  were  to  rate  him  in  respect 
of  that  profit,  you  mieht  equally  rate  any  other  carrier  using  the  railway,  but 
having  no  interest  in  it ;  for  the  user  in  the  case  of  the  lessee  is  not  referable 
to  his  occupation  under  his  demise :  this,  therefore,  would  be  in  violaticm 
of  the  statute. 

We  forbear  to  notice  at  present  the  subsidiary  parts  of  the  ar^ment.  It 
IS  obvious  that  the  case  here  supposed,  which  is  that  of  a  lessee  in  exclusive 
perception  of  the  tolls  on  a  railway  pradically  open  to  rival  carrierSj  is  one 
very  different  in  fact  from  the  case  before  us — one  moreover  which  not  only 
has  not  occurred,  but,  from  the  nature  of  diings,  it  may  be  safely  said  never 
can  occur.  The  supposition  of  a  lease  of  a  portion  of  the  railway,  without 
\  demise  of  the  stations,  warehouses,  and  approaches  to  it,  or  at  sdl  events 
some  provision  for  the  use  of  them,  is  merely  absurd ;  such  a  lessee  would 
be  a  mere  toll-collector  for  the  company,  without  even,  as  it  should  seem, 
any  convenient  nK)de  of  collecting  the  toll.  The  supposition  afi^ain  of  a 
free  competition  of  carriers  on  the  same  railway  is  practically  Tittle  else 
than  absurd :  if  all  difficulties  were  removed  as  to  the  stations,  warehouses, 
landing-places,  and  approaches,  and  all  these  were  supposed  as  much  laid 
open  to  the  public  as  the  railway  itself,  the  ver}'  nature  of  the  mode  of  con- 
veyance forbids  a  free  competition  of  rival  earners.  But  how  can  we  suppose 
any  competition  possible  with  the  company,  now  the  carriers,  or  indeea  any 
free  use  of  the  railway  even  by  a  private  carriage,  the  company  retaining  the 
mdependent  occupation  and  control  over  all  the  existing  approaches?  Nay, 
a  lease  which  ^should  include  the  stations  and  warehouses  and  r^ggQ 
approaches,  and  place  the  lessee,  as  to  extent  of  occupation,  in  the  ^ 
same  position  exactly  in  which  the  company  now  are,  would  not  be  without 
its  uifficuItM^ :  £»**  the  company's  act  is  firamed,  whe^er  quite  effectually  or 
not,  with  some  regard  to  the  interests  of  the^public  as  well  as  of  the  com- 

f>any :  the  travelling  and  conveyance  by  camaffes  drawn  or  propelled  by 
ocomotive  engines  are  attended  with  peculiar  and  veiy  alarming  risks :  many 
regulations  of  police,  thereforci  are  enacted,  which  the  company  are  charged  to 
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enforce,  and  it  is  rery  questionable  whether  their  lessee  could  be  their  dele* 
gate  as  to  this  trust ;  while  it  is  certain  that  the  company,  out  of  possession, 
could  not  discharge  the  duty  so  conveniently  or  perfectly  as  they  now  can. 

These  are  considerations  which  make  us  pause  in  givmg  our  assent  to  the 
argument  which  su^[gests  them.  The  proviso  in  stat.  6  &  7  W.  4,  c.  96, 
declares  that  the  pnnciples  of  rating  are  not  to  be  altered  or  affected  by  it ; 
it  is  therefore  important  to  consider  how,  under  the  circumstances  stated  in 
the  case,  the  company  would  have  been  rated  if  that  act  had  not  passed. 
They  would  then  have  been  found  occupying  buildings  and  lands  on  an  entire 
line  of  railway,  and  carrying  on  a  trade  not  merely  therein  and  thereon,  but 
thereby ;  a  trade  inseparably  connected  with  such  buildings  and  such  lands : 
a  trade  that  could  have  no  existence  without  the  buildmgs  and  lands,  and 
but  for  which  the  buildings  would  not  have  been  erected  or  occupied,  and 
for  the  sake  of  which,  in  great  measure,  the  lands  themselves  are  occupied 
in  a  particular  manner.  The  profits  of  this  trade  would  be  included  in  the 
fanes  received  for  conveyance  of  goods  and  passengers,  and  the  question 
*58ll  *^^^'^  ^^>  whether  these  profits  ought  in  any,  or  what  degree,  to 
-I  aSect  the  rateable  value  of  the  lands  and  buildings. 

There  is  a  class  of  cases  often  cited,  which  has  established  the  principle 
on  which  this  question  is  to  be  answered :  we  allude  among  others  to  Bez 
V.  SI.  Mcfudas,  Gloucester ^  Cald.  262 ;  S.  C.  1  T.  R.  723,  note  (a),  and 
Rex  V.  Bradford^  4  M.  &  S.  317. 

In  the  first,  a  steelyard,  part  of  a  machine  in  a  street  leading  by  a  house, 
was  in  the  house ;  sums  were  paid  by  persons  for  weighing  their  wagons  and 
carts,  but  these  persons  were  not  compellable  to  wei^  them :  without  these 
profits,  the  house  was  worth  5/.  a  year ;  these  profits  were  worth  about  40/. ; 
and  these,  after  due  deductions,  were  included  m  a  rate,  as  enhancing  the  rate- 
able value  of  the  house.  The  court  thou^t  rightly  so.  I^ord  Mansfield 
considered  the  house  and  machine  as  oneentire  thing :  ^^  The  principal  purpose 
of  the  house,"  said  he,  "  is  for  weighing.  The  flteelyard  is  the  most  valu- 
able part  of  the  house."  '^  If,"  said  WnxES,  J.,  ^*a  billiard-table  stands  in 
a  house,  and  the  house  should,  in  respect  of  such  table,  let  at  a  higher  sum, 
it  is  rateable,  w/dk  the  UMe  continues  there  and  Uis  so  letjBt  the  advanced 
rent."  BaLLER,  J.,  said :  ^*  There  is  an  extraordinary  profit  arisbg  from  the 
modification  of  the  enjoyment.  The  only  question,  merefore,  is,  whether  a 
man  shall  be  rated  for  the  property  he  has?  If  a  house  to-day  is  let  for  30/. 
per  annum,  and  to-morrow,  if  turned  into  a  shop,  would  let  for  50/.  when  it 
vs  turned  into  a  shop,  it  shall  be  rated  at  60/."  The  court  clearly  regarded 
neither  the  nature  of  the  source  of  profit  nor  its  permanency ;  they  looked 
*5S21  ^"^/  *^^  ^^  existing  value  of  the  subject-matter  of  the  rate,  the  house, 
-'   and  rated  it  according  to  that  value. 

This  principle  hcul  become  so  well  established  by  the  time  Rex  v.  Brad- 
fofd  came  before  the  court,  that  it  was  there  sou^t,  not  to  deny,  but  to 
evade  it,  by  demising  the  canteen,  and  the  privilege  of  using  it  as  such  and 
selling  liquors  therein,  at  two  distinct  rents :  in  the  hope  of  successfully  con- 
tending that  the  rate  should  be  on  the  rent  for  the  house  only.  The  court, 
however,  looked  to  the  substance,  not  to  the  form,  and  held  both  sums  to  be 
parts  of  one  entire  rent,  paid  for  the  occupation  of  the  house  and  the  enjoy- 
ment of  the  advantages  which,  for  the  time,  belonged  to  it,  and  for  the  time 
enhanced  its  value.  As  in  the  former  case  people  mi^t  cease  to  weigh  at 
file  engine,  or  the  engine  might  be  removea,  so  in  this  the  barrack  mig^t 
eeose  to  be  occupied,  the  customers  be  all  removed,  the  license  to  sell  liqurifs 
Blight  be  withheld  or  forfeited;  still,  while  these  renudnedi  and  so  the  addi* 

VOL.  zu.  86 
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tional  value  was  sustained,  that  value,  it  was  held,  must  come  into  the  ratet 
and  as  Le  Blanc,  J.,  expressly  said,  this  was  not  rating  the  canteen-man 
in  respect  of  the  profits  of  his  trade,  but  only  of  the  rent  which  he  paid. 
The  occupation  of  the  house  was  indeed  necessary  for  the  earning  of  the 
profits  of  the  trade,  but  the  house  became  more  valuable  because  it  enabled 
the  profits  to  be  earned :  how  it  became  valuable,  the  overseers  were  not  to 
inquire ;  finding  it  so,  they  were  to  rate  the  occupier  according  to  that  value. 

We  are  now  to  consider  a  case  on  which  much  reliance  was  placed  bj 
the  appellants :  it  has  always  been  ^considered  a  leading  one,  and  r^^oo 
we  think  will  not,  on  examination,  be  found  to  conflict  with  the  pre-  *- 
ceding ;  we  mean  Bex  v.  The  Tnutees  of  the  Duke  of  Bridgewaterj  9  B.  &  C. 
68.  The  question  there  was  simply  this,  whether,  when  the  other  occupiers 
of  lands  in  the  parish  were  rated  on  four-fifths,  not  of  the  actual  v-alue,  but 
of  their  rents,  taken  as  the  value,  the  appellants  ought,  being  the  owners,  as 
well  as  the  occupiers,  of  lands  covered  by  water,  and  used  as  a  canal,  and 
from  which  the  case  found  they  derived  no  profit,  except  from  the  tonnage 
of  goods  carried  on  it,  to  be  rated  at  four-fifths  of  the  gross  receipU  of  such 
tonnage.  The  court  determined,  as  might  have  been  expected,  that  equal 
allowances  must  be  made  in  both  cases ;  the  rent,  the  sum  at  which  the 
land  will  let,  is  the  proper  criterion ;  but  the  rent,  they  said,  '^  is  not  sup- 
posed" here  ^^  to  be  the  value  of  the  land  or  of  its  produce,  minus  the 
expense  of  producing  it ;  but  the  value,  after  deducting  the  expenses  of 
cultivation,  and  of  the  fiurmer's  subsistence."  On  this  supposition  it  is  cleax 
the  rate  was  unequal. 

This  was  all  that  was  decided :  the  trustees  were  also  rated  as  the  occu- 
piers of  warehouses,  &c.,  adjacent  to  the  canal ;  but  as  to  these,  by  arrange- 
ment, no  question  was  to  come  before  the  court ;  and  they  were  also  carrien 
on  their  own  canal,  and  received  freight,  as  such,  for  goods  canied,  on 
which  the  tonnage  was  included  in  the  rate  on  the  canal.  The  questioa 
being  thus  confined  to  the  canal,  and  the  trustees,  as  carriers,  merely  using 
it  as  any  other  persons  might  and  did,  their  characters  of  occupiers  of  land 
and  carriers  were  quite  distinct ;  the  tonnage  strictly  represented  their  pro- 
fits in  *the  one,  the  freights  their  profits  in  the  other ;  these  last  r*eoi 
were  unconnected  with  me  land,  did  not  add  to  its  value,  and,  *- 
therefore,  were  properly  excluded  from  the  rate. 

Let  now  the  principle  which  these  cases  establish  be  applied  to  the  fadi 
before  us.  If  we  wish  to  know  whether  the  fares  would  have  been  pro- 
perly included  in  the  rate  before  the  Assessment  Act  passed,  we  apprehend 
that,  according  to  that  principle,  the  only  question  to  be  asked  would  be,  do 
they  increase  actually  the  value  of  the  buildings  and  lands  on  which  the 
rate  is  to  be  made  ?  If  they  do,  and  to  whatever  extent  they  do,  to  that 
extent,  due  allowances  always  being  supposed,  they  must,  directly  or  in- 
directly, be  included.  It  would  be  no  answer  to  say  that  by  law  the  raQ- 
way  is  a  highway ;  that  all  the  world  may  carry  goods  and  passengers  oo 
it ;  •  that  it  is  an  accident  that  the  company  alone  monopolize  all  the  trade, 
and  that  their  monopoly  may  cease  to-morrow.  These  circumstances,  so 
iar  as  they  lessened  the  value  of  the  buildings  and  lands,  would  be  proper 
to  be  taken  into  the  account  as  to  the  quantum  of  the  rate ;  but  they  would 
not  affect  the  principle. 

Then  do  the  fares  increase  the  value  of  the  buildings  and  lands?  No  one 
can  doubt — ^indeed  the  case  has  answered — that  they  do ;  that  a  higher  rent 
for  the  buildings  and  lands  might  be  obtained  in  consequence  of  the  facility 
•Hflbrded  by  the  occupation  of  them  to  the  carrying  on  of  a  lucrative  trndtj 
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and  earning  the  profits  on  those  &res.  The  case  thus  supposed  would  be 
exa^ly  the  same  in  principle  as  that  of  the  house  and  engine,  the  house  and 
billivci-table,  the  house  converted  into  a  shop,  the  canteen;  and  it  would 
*5851  ^  distinguished  from  *the  canal  case,  because  there,  by  agreement, 
-I  the  warehouses,  &c.,  were  laid  out  of  consideration;  the  trustees 
were,  in  fact,  only  carriers,  in  common  with  all  the  world ;  and  to  the  ex* 
tent  by  which  their  trade  on  the  canal  did  augment  the  value  of  the  canal, 
it  was  brought  into  account. 

But  it  wiU  be  observed  that,  so  fiu*,  we  have  supposed  lands  and  buildmgs, 
the  railway  and  the  stations,  &c.,  all  in  one  parish,  and  included  in  one 
rate :  will  it  make  any  difference  in  the  principle^  that  the  railway  is  in  more 
parishes  than  one,  and  that  we  are  now  dealing  with  a  parish  in  which,  so 
iar  as  appears,  there  is  no  station-house  or  other  appendage  to  the  railway  ? 
We  think  not ;  the  subject-matter  of  the  rate  in  any  particular  parish  is,  no 
doubt,  the  beneficial  occupation  of  the  land  there,  and  you  cannot  draw 
into  tlie  rate  the  value  of  the  occupation  of  buildings  elsewhere ;  yet,  as  you 
are  to  rate  on  the  value  in  the  parish,  however  occasioned^  you  cannot  strike 
off*  any  portion  because  it  would  not  have  existed  but  for  Uie  occupation  of 
buildings  in  another  parish :  still  it  exists,  and  in  the  parish,  and  therefore 
cannot  escape  the  rate  there.  Suppose  A.  B.  occupying  an  entire  tenement 
as  an  inn  in  two  parishes,  C.  and  D.,  the  lodging  part  of  the  building  in  C, 
and  the  tap  and  stables  in  D. :  there  would  be  two  rates;  but  could  the 
owner  say  m  C,  ''true  it  is,  that  which  I  occupy  here  is  de  facto  more 
valuable  than  a  mere  dwelling  or  boarding-house,  but  that  is,  in  great 
measure,  because  it  is  connected  with  the  tap  and  stables  in  D. :  you  must 
reject  whatever  is  referable  to  that  connection,  and  rate  me  here  as  if  I  occu- 
*5861  P^^^  ^^  ^'^  without  tap  or  stables :  you  must  suppose  a  demise  *only 
-I  of  the  part  in  C,  and  rate  upon  a  rent  to  be  given  only  for  what  that 
demise  would  pass  to  me  ?"  The  answer  would  be :  If  the  occupation  of 
this  part  is  in  fact  of  a  certain  increased  value,  whether  that  increase  be 
derived  in  part  or  in  the  whole  from  the  other  is  immaterial :  wherever  the 
valuable  occupation  is,  there  the  occupier  must  be  rated  in  respect  of  it. 
Then,  in  the  case,  it  would  become  a  question  of  fact :  Is  the  land  occupied 
in  the  respondent  parish  by  the  railway  more  valuable,  in  fact,  to  the  occu- 
pier, by  reason  of  its  occupation  together  with  the  stations,  &c.,  elsewhere, 
and  the  general  purposes  to  which  sdl  together  are  applied  ?  We  suppose 
that,  without  doubt,  this  would  be  answered  in  the  affirmative :  sever  it  from 
them,  and  three  or  four  miles  of  railway,  unapproachable,  leading  from  and 
to  no  place,  having  no  connection  wim  any  termini,  would  be  absolutely 
useless  and  unproductive :  give  them  the  connection  which  in  fact  exists, 
you  give  them  a  value,  increased  indirectly  from  the  stations,  warehouses, 
and  portions  of  the  entire  line  in  other  parishes,  and  directly  by  the  general 
traffic,  to  the  profits  derived  from  which  everywhere  they  are  indispensable 
contributors,  and  one  part  of  which  they  directly  earn. 

We  are  thus  led  to  the  conclusion  that,  if  this  case  had  been  to  be  con- 
sidered before  the  passing  of  the  Parochial  Assessment  Act,  the  principle  of 
rating  on  which  the  respondents  have  proceeded  would  have  been  found  the 
true  one ;  has,  then,  the  statute  made  any  difference  in  this  respect?  Now, 
without  having  recourse  to  the  express  language  of  the  proviso  in  the  sta- 
tute, it  is  clear  that  the  enacting  part  introduced  no  new  principle  of  rating. 
•rs5^l  ^^^  ^^  ^^^^  ^^  ^^^  decision  of  the  case  *of  Rex  v.  The  Trustees  of 
•^'J  the  Duke  of  Bri^gewater,  9  B.  &  C.  68,  before  referred  to,  it  hwl 
been  understood  generally  that,  fraud  apart,  the  rent,  whether  the  occupiet 
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was  the  owner  or  only  the  tenant,  in  the  fonner  ease  a  supposed,  m  the  htter 
a  real,  rent  was  to  be  tlie  criterion  of  rateable  y^ue.  Both  parties  in  the 
present  case  appeal  equally  to  this  criterion ;  the  difierence  between  them  is 
(there  being  no  real  demise)  what  is  to  be  brought  into  the  supposed  demise : 
and  as  to  tUs  it  is  obvious  that  the  statute  can  make  no  difierence,  the  only 
question  between  the  parties  being  as  to  the  proper  mode  of  applying  the  ad- 
mitted principle.  In  cases  upon  rating  in  which  the  great  objects  are  to 
procure  equality,  and  to  bring  every  tbing  into  contribution  which  ought 
to  share  the  public  burden,  it  is  essential,  as  Lord  Ellenborough  said  in 
Rex  v.  Bradford^  4  M.  &  S.  317,  to  regard  the  substance  and  not  the  forai: 
<<  We  must,''  said  he,  "judge  of  things  as  they  really  are,  and  not  as  they 
appear  to  be ;  and  therefore  we  are  to  consider  here  whether  this  be  not  sub- 
stantially one  entire  rent  in  respect  of  one  entire  subject,  though  artificially 
divided  into  several  payments."  If  we  deal  with  this  case  in  the  same  sen* 
sible  and  just  way,  we  shall  be  at  no  loss  to  see  that  to  break  up  this  entire 
line  into  parochial  portions,  and  then,  in  imagination,  sever  all  and  each 
from  the  buildings  which  the  occupiers  occupy  together  with  it  de  facto  ex- 
clusively, and  under  the  authority  of  the  same  statutes  passed  in  furtherance 
of  one  great  scheme,  and  then  again,  in  imagination,  to  sever  both  from  the 
trai&c  which  the  occupiers  carry  on,  in,  by,  and  throughout  the  whole,  de 
fecto  exclusively,  and  for  the  sake  of  which  they  have  *made,  built,  and  r«eoo 
occupy  the  whole,  is  to  apply  the  principle  of  the  statute  in  form,  and  '- 
not  in  substance,  and  so  as  to  lead  to  a  mere  evasion  of  its  object.  If  it  be  said 
that,  not  only  by  law,  but  in  feet,  the  company  may  lease  Aeir  line,  and  be- 
come mere  earners  on  it,  or  that  they  may  demise  their  buildings  and  car* 
riages,  cease  to  be  traders,  and  become  mere  occupiers  of  the  railway,  the 
answer  is,  that  the  present  rate,  with  which  alone  we  have  to  deal,  is  not 
made  on  either  of  these  states  of  facts;  that  when  either  shall  arise,  the  rate 
must  be  altered  to  meet  it ;  but  that  even  then,  in  all  probability,  the  result 
to  the  parishes  would  be  much  the  same ;  the  rate  only  would  become  ap- 
portionable  between  two  classes  of  occupiers,  instead  of  being  charged  on  ooe. 

But  it  is  said  that  the  private  statutes  conclude  thb  question  by  the  clauses 
referred  to  in  an  early  part  of  this  judgment,  directing,  under  a  severe  penallyi 
a  certain  account  of  tolls  to  be  kept  for  the  benefit  of  the  overseers  of  the 
poor:  it  is  asked  what  object  can  be  conceived  for  that  provision  as  to  the 
tolls  alone^  unless  the  tolls  alone  be  the  fund  with  which  the  overseers  have 
to  do.  Some  answer  was  attempted  to  be  given  to  this  question  in  the  argu- 
ment, but  not,  we  think,  very  successfully ;  the  truth  is,  that  the  counsel  fen 
the  appellants  very  much  overrated  its  importance  in  the  argument.  The 
framers  of  this  statute,  which  must  not  be  dealt  with,  when  we  are  talking 
of  intentions,  exactly  as  if  it  were  a  public  general  act,  but  rather  as  the 
mode  of  carrying  into  effect  a  bargain  between  certain  individuals  and  the 
public,  no  doubt  intended  to  limit  the  rule,  if  by  law  they  could,  to  the  tolls 
alone ;  and  these  clauses  were  inserted  to  effectuate  the  working  of  that  mode 
of  calculating  the  assessment,  *if  it  should  pr  ?vail.  We  have  mready  r«5gQ 
noticed  an  omission  remarkable  enough  n  the  first  act,  and  the  '- 
awkward  mode  by  which  it  is  attempted  tc  be  supplied  in  the  second.  But 
we  are  not  now  construing  those  clauses,  —only  considering  the  collateral 
bearing  on  the  argument  which  their  insertion  in  the  acts  has.  All  that  need 
be  said,  therefore,  is,  that  that  bearing  is  not  strong  enough  to  prevent  the 
application  of  the  general  principles  of  the  law  to  the  rating  of  the  company's 
property  in  their  occupation. 

We  conclvde,  therefore,  in  favour  of  the  respondents'  principle.   The  sums 
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aie  agreed  behreen  tbe  peities')  and  we  decide  in  fkyour  of  the  larger  by  the 
application  of  admitted  principles  to  the  facts,  thinking  that  that  represents 
truly  the  actual  rateable  value  of  the  land  occupied  by  the  company  in  the 
respondent  parish. 

The  rate,  therefore,  will  be  oonfinned.  (a) 

(a)  The  material  clauses  of  the  local  acts  are  as  follows. 

8tat.  4  &  6  W.  4,  c  IzzxriiL,  is  "for  making  a  railway  from  London  to  South- 
ampton." 

Sect.  1  incorporates  the  company  for  the  purpose  of  making  and  maintaining  the  rail- 
way and  works. 

SecL  5  empowers  them  to  make  the  railway,  (therein  described,)  with  warehouses, 
stations,  landing-places,  Ac^  with  all  proper  conveniences  connected  therewith,  for  the 
passage  of  locomotive  and  other  engines,  coaches,  and  other  carriages,  6cc»,  and  for  ship- 
ping, landing,  depositing,  dec,  of  goods,  and  conveyance  of  passengers. 

£^cL  27  empowers  them  to  take  conveyances  of  lands  to  them  and  their  successors 
and  assigns ;  and  sects.  38,  dec,  provide  for  the  acquisition  of  lands  by  the  comjiany 
without  conveyance. 

SecU.  59,  60.    See  p.  677,  ante. 

Sect.  132  enacts  that  the  directors  shall  cause  a  book  or  books  to  be  kept  by  a  book- 
keeper to  be  appointed  by  them  for  that  purpose,  and  who  shall  enter  in  such  book  or 
books  "true  and  regular  accounts  of  all  sums  of  money  received  and  expended  for  on 
account  of  the  said  undertaking,  and  of  the  several  articles,  matters,  and  things  for 
which  such  sums  of  money  shall  have  been  disbursed  and  paid;*' and  such  book  or 
books  shall  at  all  reasonable  times  be  open  to  the  inspection  of  any  of  the  *pro- 
*590]  prietors  of  the  said  company,  or  of  any  loan  creditor  for  any  money  to  be  bor- 
rowed under  this  act,''  without  fee  or  reward;  and  a  penalty  is  imposed  for 
refusing  inspection  to  such  parties. 

Sect  149  enacts,  **  That  it  shall  be  lawful  for  the  said  company  to  demand,  receive, 
and  recover,  to  and  for  the  use  and  benefit  of  the  said  company,  for  the  tonnage  of  all 
articles,  matters,  and  things  which  shall  be  conveyed  upon  or  along  the  said  rail  way,  any 
rates  or  tolls  not  exceeding  tbe  following ;  that  is  to  say/'  dec. 

Sect.  150  enacts,  "That  it  shall  be  lawful  for  the  said  company  to  demand,  receive, 
and  recover,  to  and  for  the  use  and  benefit  of  the  said  company,  for  and  in  respect  of 
passengers,  beasts,  cattle,  and  animals  conveyed  in  carriages  upon  the  said  railway,  any 
tolls  not  exceeding  the  following ;  that  is  to  say,"  dec 

SecL  151  enacts, "  That  it  shall  be  lawful  for  the  said  company  and  they  are  hereby 
empowered  to  provide  locomotive  engines  or  other  power  for  the  drawing  or  propelling 
of  any  goods,  articles,  matters,  or  things,  persons,  cattle,  or  animals,  upon  or  <iIong  the 
said  railway  or  any  part  thereof,  and  to  demand,  receive,  and  recover  such  sum  ann 
sums  of  money  for  the  use  thereof  as  the  said  company  or  the  said  directors  may  from 
time  to  time  fix  or  require,  in  addition  to  the  several  other  rates,  tolls,  or  sums  herein 
authorized  to  be  charged  and  received." 

Sect  156  enacts,  **  That  it  shall  be  lawful  for  the  said  company  and  they  are  hereby 
authorized  to  carry  and  convey  upon  the  said  railway  all  such  goods,  articles,  matters, 
and  things,  and  all  such  caUle  and  other  animals,  as  shall  be  offered  to  them  for  that 
purpose,  and  all  such  persons  as  shall  apply  to  be  carried  and  conveyed  along  the  said 
railway  or  any  part  thereof,  and  to  demana,  receive,  and  recover,  to  and  for  the  use  and 
benefit  of  the  said  company,  for  such  carriage  and  conveyance  as  aforesaid  of  all  goods, 
articles,  matters,  and  things,  cattle,  animals,  and  persons, carried  and  conveyed  upon  the 
same,  in  addition  to  the  several  rates  and  tolls  hereinbefore  authorized  to  be  charged  and 
received,  such  sum  of  money  as  the  said  company  or  the  said  directors  may  from  time 
to  time  fix  and  require." 

Sect.  157  enacts,  **  That  in  all  cases  in  which  Lie  said  company  of  proprietors  shall 
carry  for  their  own  profit  any  passenger,  cattle,  or  other  animals^  goods,  wares,  or  mer- 
chandise, articles,  matters,  or  things,  a  separate  account  shall  be  duly  kept,  showing  the 
amount  of  rates  or  tolls  which  would  have  been  received  by  the  said  company  fur  the  use 
of  the  said  railway  in  respect  f^i  such  passengers,  cattle,**  dec, "  if  carried  by  ac^  «{her 
party  or  parties ;  and  the  overseers  of  the  poor  of  the  several  parishes  and  townships 
ibroogh  which  the  said  railway  shall  pass  shall  have  free  access  to  and  liberty  to  inspect 
the  same  at  any  time  during  the  first  iburteen  days  in  tbe  Hionlbs  of  iuly  and  Jannaiy 
in  each  year." 

Sect.  168  enacts,  *'That  it  shall  be  lawful  for  the  said  company  from  time  to  time  and 

so  often  as  they  shall  think  fit  to  reduce  all  or  any  of  *the  rates,  tolls,  or  sums 

*591]    by  this  act  authoriied  to  be  taken,  and  afterwards  from  time  lo  time  again  to 

niM  the  same  or  any  ef  tbem^  ao  that  tbe  same  respectively  shall  not  at  aM 

3M 
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time  exceed  the  amonot  by  this  act  authorized :  Provided  alwajrs,  that  the  said  compaajr 
shall  not  partially  raise  or  lower  the  rates,  tolls,  or  sams  payable  ander  this  act,  but  all 
sach  rates,  tolls,  and  sums  shall  be  so  fixed  as  that  the  same  shall  be  taken  from  all  per- 
sons alike  under  the  same  or  similar  circumstances.** 

Sect.  162  limits  the  weight  of  goods  to  be  carried  on  the  railway,  unless  with  the 
special  license  of  the  company. 

Sect.  164  obliges  the  persons  having  the  care  of  carriages  passing  on  the  railway  to 
give  to  the  collectors  of  the  rates,  tolls,  Acy  a  true  account  in  writing  of  the  quantity  of 
goods,  dccn  in  such  carriages,  the  destination  of  the  carriages,  dec,  and,  in  case  of  re* 
fusal  or  fraud,  imposes  penalties,  payable  to  the  company,  on  conviction  before  a 
justice. 

Sect.  168  enacts,  **  That  it  shall  be  lawful  for  the  said  company  by  writing  under  their 
common  seal  from  time  to  time  to  let  to  farm  the  rates,  tolls,  and  sums  hereby  made 
payable,  or  any  part  thereof,  upon  the  whole  or  any  part  of  the  said  railway,  to  any  cor- 
poration or  person,  for  any  term  which  they  shall  think  proper,  not  exceeding  seven 
years  from  the  commencement  of  any  such  lease,"  &c. ;  and  the  lessees  and  such  per- 
sons as  they  may  appoint  shall  be  deemed  collectors  of  the  tolls,  for  the  proper  use  of 
the  lessees,  and  shall  have  the  same  authority  for  that  purpose  as  if  appointed  by  the 
company. 

Sect.  172  enacts, "  That  all  persons  shall  have  free  liberty  to  pass  along  and  upon  and 
to  use  the  said  railway  with  carriages  properly  constructed  as  by  this  act  di^ect(^d,  upon 
payment  only  of  such  rates,  tolls,  and  sums  as  shall  be  demanded  by  the  said  company, 
not  exceeding  the  respective  rates,  tolls,  and  sums  by  this  act  authorized,  and  subject 
to  the  rules  and  regulations  which  shall  from  time  to  time  be  made  by  the  said  company 
or  by  the  said  directors  by  virtue  of  the  powers  herein  granted." 

Sect.  173  enacts  that  no  carriage  for  the  conveyance  of  goods,  passengers,  or  cattle, 
shall  pass  along  the  railway  unless  constructed  agreeably  to  the  company's  regulations, 
and  approved  of  by  their  engineer  or  agent;  and  a  penalty  is  imposed  on  persons  tra 
veiling  with  any  carriage  contrary  to  this  provision. 

Sect  174  enacts  that  no  engine  or  moving  power  shall  be  brought  upon  the  railway 
unless  approved  by  the  directors  and  certified  by  them,  on  the  report  of  their  engineer, 
to  be  so  approved :  the  directors  are  also  empowered  to  order  to  be  taken  oflT,  or  forbid 
the  use  of,  any  engine  reported  by  their  engineer  to  be  out  of  repair  or  unfit ;  penalties 
are  imposed  in  case  of  disobedience. 

Sect  179  enacts,  **  That  it  shall  be  lawful  for  the  said  company  from  time  to  time  to 
make  such  orders  and  regulations  as  they  shall  think  proper  lor  regulating  the  travelling 
upon  and  use  of  the  said  railway,  and  for  or  relating  to  travellers  and  carriages  passing 
upon  the  said  railway,"  *and  the  mode  and  means  of  propelling,  the  speed,  the 
times  of  departure  and  arrival,  the  loading  and  unloading  of  carriages,  the  [*59? 
weights  to  be  carried,  and  the  delivery  of  goods,  dec.,  which  shall  be  conveyed, 
for  preventing  nuisances  in  or  upon  carriages  passing  on  the  railway,  or  in  any  of  the 
company's  stations,  ''and  generally,  for  regulating  the  passing  upon,  using,  and  working 
the  said  railway  or  other  works  by  this  act  authorized,  or  in  any  wise  relating  thereto 
respectively;"  such  orders  to  "  be  binding  upon  and  conformed  to  by  the  said  companj, 
and  by  all  owners  of  and  persons  having  the  care  of  such  carriages,  and  by  all  persons 
using  and  working  the  said  railway  or  other  works,"  under  a  penalty;  and  a  summary 
power  of  interference,  according  to  the  necessity  of  the  case,  is  given  to  the  company  and 
their  agents  in  every  case  where  the  non-observance  of  the  rules**  shall  be  attended  with 
danger  to  the  public,"  or  **  will  obstruct  or  hinder  the  said  company  in  their  due  and 
lawful  use  and  working  of  the  said  railway." 

Sect.  212  enacts  thai,  if  the  railway  or  any  part  thereof  shall  at  any  time  hereafter  be 
abandoned  or  given  up  by  the  company,  or,  after  completion,  shall  for  three  years  cease 
to  be  used  as  a  railway,  the  lands  taken  by  the  company  for  the  purposes  of  this  act,  or 
the  part  or  parts  thereof  over  which  the  said  railway,  or  any  part  so  abandoned  or  given  op, 
shall  pass,  shall  vest  in  the  owners  for  the  time  being  of  the  adjoining  land;  one  moiety 
to  the  landowners  on  each  side,  respectively. 

Stat.  7  W.  4,  and  1  Vict.  c.  Ixxi.,  passed  **  to  alter  the  line  of  the  London  and  Soatharap-^ 
ton  Railway,  and  to  amerf  1  the  act  relating  thereto,"  enacts  as  follows :  Sect.  32.  "And 
whereas  by  the  said  recited  act,"  4  dc  5  W.  4,  c.  Ixxxviii.,  "  it  was  enacted,  that  in  all 
cases,"  (setting  out  sect.  167  of  that  act,  as  above,  to  the  words  **by  any  other  party  or 
parties,"}  **and  that  the  said  cothpany  should  also  keep  a  separate  account  of  the 
amount  of  the  rates  or  tolls  which  should  from  time  to  time  be  received  by  the  said 
company  for  the  use  of  the  said  railway  in  respect  of  any  passengers,  cattle,  and  other 
animais,  goods,  wares,  and  merchandise,  articles,  matters,  and  things  carried  by  any 
?ther  party  or  parties ;"  and  that  the  overseers,  dec.,  should  have  liberty  to  inspect  th« 
same  during  the  first  fourteen  davs  of  *' February  and  August"  in  each  year:  *'anil 
.*vhereas  it  ia  expedient  by  means  of  a  sufficient  penalty  to  insnre  the  keeping  and  in* 
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spectioQ  of  saeh  aecoants;  be  it  further  enacted,  that  if  the  said  companj  shall  neglect 
or  refuse  to  keep  such  account  or  to  permit  such  inspection  as  aforesaid,  they  shall  for* 
feit  and  pay  for  every  such  neglect  or  refusal  the  sum  of  300/^  and  the  further  sum  of 
60^  for  every  day  during  which  such  neglect  or  refusal  may  continue." 

Sect.  40.    See  p.  677,  ante. 

See  in  the  act  for  relief  of  the  poor  in  Ireland,  1  &  2  Vict,  c  56,  a  clause  (sect  67) 
corresponding  to  staL  4  &  5  W.  4,  c  Uxxviii.,  s.  167. 


•593]  •HALLACK  and  Another  ( Churchwardens  of  the  Parish  of  GREAT 
ST.  MARY,  CAMBRIDGE)  v.  The  Chancellor,  Masters,  and 
Scholars  of  the  University  of  CAMBRIDGE. 

In  a  suit  in  the  Arches  Court  of  Canterbury,  a  faculty  conferring  certain  privileges  in 
a  parish  church  was  prayed  for,  petitioned  against,  and  answer  and  reply  put  in  and 
admitted  by  the  court ;  the  suit  was  at  issue,  and  the  court  had  ordered  it  to  be  pro* 
ceeded  with.    On  declaration  in  prohibition  and  demurrer : 

Heldt  that  prohibition  did  not  lie,  several  distinct  things  being  comprised  in  the  faculty, 
some  of  which  might  be  granted  consistently  with  the  common  law,  though  others  (it 
was  contended)  might  not;  and  no  question  having  yet  been  raised  in  the  ecclesiasti- 
cal court  as  to  its  jurisdiction  to  grant  any  in  particular,  nor  any  intimation  given  by 
the  court  of  its  intention  to  grant  or  refuse  any. 

QiMere,  whether  prohibition  lies  in  any  case  against  the  granting  of  a  faculty,  before  it  be 
granted  1 

Prohibition.  The  declaration  stated  that  the  parish  church  of  Great  St. 
Mary's,  Cambridge,  was  built  by  the  inhabitants  and  parishioners  on  the 
site  of  a  more  ancient  parish  church,  and  has  ever  been,  and  is,  supported 
and  repaired  (except  as  to  occasional  voluntary  contributions  and  repairs  by 
the  said  chancellor,  masters,  and  scholars)  by  rates  levied  upon  the  inha- 
bitants and  parishioners.  That  the  organ,  clock,  bells,  pews,  and  galleries 
are  the  property  of  the  parishioners,  and  not  of  the  said  chancellor,  &c. 
That,  before  and  at  the  time  of  the  demanding  of  the  letters  of  request  after- 
mentioned,  the  church,  exclusive  of  the  seats  in  the  nave  and  north  and 
south  aisles  and  galleries,  was  too  small  for  the  accommodation  of  the  parish- 
ioners and  inhabitants,  and  the  whole  of  the  room,  seats,  and  accommoda- 
tion within  the  said  church  was  required  for  their  use.  That  before  and  at 
the  time,  &c.,  the  said  chancellor,  &c.,  were,  and  still  are,  a  corporation 
called  and  known  by  the  name  of  ^^  The  Chancellor,  Masters,  and  Scholars 
of  the  University  of  Cambridge,"  and  were  not  nor  are  occupiers  of  any 
messuage  or  house  in  the  said  parish,  nor  assessed  or  rated  towards  the  re- 
pairs, &c.,  of  the  church  in  respect  of  any  messuage  or  house  in  the  parish. 
*5Q41  ^^  ^^  chancellor,  &c.,  have  not,  nor  had  ^before  or  at,  &c.,  from 
-'  time  immemorial,  possessed,  had,  or  enjoyed  any  pews  or  seats  in 
the  nave,  body,  or  either  of  the  aisles  or  gallenes  of  the  said  church,  or  in 
any  part  of  the  same,  and  have  not,  nor  before  or  at,  &c.,  had  they,  any 
right  to  possess,  have,  or  enjoy  an^  pews  or  seats  in  the  nave,  &c.,  by  pre- 
scription or  otherwise.  Yet  the  said  chancellor,  Jtc.,  well  knowing,  &c.,  but 
intending,  &c.,  to  injure  the  plaintiffs  and  others,  the  inhabitants  and  parish- 
ioners, did,  viz.,  on  April  28th,  1837,  with  the  intention  of  commencing 
and  prosecuting  a  cause  in  the  Arches  Court  of  Canterbury  agamst  the 
patrons,  perpetual  curate  or  incumbent,  churchwardens,  parishioners,  and 
inhabitants  of  the  parish  of  Great  St  Marv  in  the  town  of  Cambridge,  in 
the  county  of  Cambridge  and  diocese  of  Ely,  in  order  to  obtain  a  license  or 
faculty  to  the  said  chancellor,  &c.,  and  their  successors,  for  confirming,  &c., 
(see  below,)  request  the  vicar-general  of  the  Bishop  of  Ely,  and  official  prin* 
cipal  of  the  Consistorial  .and  Episcooal  Court  of  Ely,  to  gnmt  them  letteni 
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of  request  that  they  misbt  commence  the  said  cause  in  the  Arches  Court. 
The  objects  of  the  facuE^,  as  stated  in  the  declaration,  were  as  follows : 

^^  For  confirming  certam  additions  and  alterations  theretofore  made  in  the 
said  church  of  Great  St.  Mary,  to  wit,  an  enlargement  or  addition  to  a  certain 
area  or  space  called  or  known  by  the  name  of  the  Master  of  Arts'  Pit,  situate 
in  the  middle  aisle  or  nave  of  the  said  church,  by  the  extension  of  the  same 
from  the  west  end  thereof  for  the  distance  of  thirteen  feet  towards  the  west 
end  of  the  said  church,  the  said  addition  being  of  the  same  width  as  the 
said  pit ;  and  the  erection  and  building  of  four  pews  or  seats  on  the  south 
side  of  the  said  addition  to  the  said  pit,  and  four  other  pews  or  seats  r*r^e 
*on  the  north  side  of  the  said  addition  to  the  said  pit ;  and  the  taking  ^  *^ 
down  and  removal  of  the  staircases  or  entrances  into  the  galleries  in  the 
north  and  south  aisles  of  the  said  church,  and  the  organ  loft ;  and  the  remo- 
val of  the  oigan  into  such  part  of  the  tower  as  was  not  occupied  by  die 
clock  and  its  appendages ;  and  the  erection  and  making  of  a  balcony  or 
gallery  for  the  accommodation  of  the  choristers  ;  and  also  the  extension  or 
prolongation  of  the  galleries  in  the  aisles  of  the  said  church,  and  the  malnng 
of  a  continuation  of  the  galleries  so  prolonged  across  the  west  end  of  the 
nave  of  the  said  church  in  lieu  of  the  organ  loft  so  removed ;  and  the  erec- 
tion of  new  staircases  into  the  said  several  galleries  at  the  western  ends  of 
the  said  aisles  from  the  archways  in  the  porch  of  the  said  church,  and  of  a 
new  staircase  leading  as  well  to  the  new  organ  loft  as  to  the  belfry  at  or  near 
the  western  extremity  of  the  south  aisle  of  the  said  church ;  and  also  for  the 
removal  of  the  Consistoiy  Court  and  the  seats  and  presses  therein,  with 
the  documents  and  records  remaining  in  the  said  court,  and  the  placing  the 
same  in  the  opposite  or  north  aisle  of  the  said  church;  and  also  the  erection 
and  building  of  three  arches  of  stone  for  the  support  of  the  said  new  gallery 
across  the  nave  at  the  west  end  of  the  said  church,  the  centre  of  which  said 
arches  to  be  left  open  in  order  to  afford  access  to  the  said  Master  of  Arts' 
Pit;  and  also  for  confirming  the  erection  or  building  of  two  other  new  pews 
or  seats  under  two  of  the  arches  of  the  said  new  gallery,  the  one  on  the 
south  side  and  the  other  on  the  north  side  of  the  said  entrance  to  the  said 
pit,  at  the  west  end  of  the  nave  of  the  said  church ;  and  for  appropriating 
and  confirming  as  well  the  said  original  and  new  ^lleries  as  ak>  the  said 
four  pews  or  seats  on  the  south  side  of  the  said  addition  to  the  aforesaid  pit 
*and  the  said  pew  under  one  of  die  said  arches,  to  wit,  that  on  the  rvggg 
south  side  of  the  entrance  of  the  said  pit,  to  and  for  the  use  of  the  ^ 
said  chancellor,"  &c«,  ^^  and  their  successors,  exclurive  of  all  others." 

The  declaration  then  stated  that  letters  of  request  for  the  said  purpose 
(settbff  them  out)  were  granted,  and  that  the  chancellor,  &c.,  presented  the 
same  by  Edward  Toller,  their  proctor,  to  Sir  Herbert  Jenner,  official 
principal  of  the  Arches  Court  of  Canterbury ;  and  did  then  allege  before 
him,  &c.  (The  allegations  related  to  certain  proceedings  in  the  Consistona. 
Court  of  Ely,  in  1819,  and  alterations  afterwards  made  by  the  chancellor, 
Ac,,  in  the  church,  which  it  was  now  sought  to  confirm.  See  pp.  598, 599, 
post.)  That  Sir  H.  Jenner  accepted  the  letters  of  request,  and  decreed  that 
th*"  {Matrons,  perpetual  curate,  churchwardens,  and  inhabitants  of  St.  Mary'a 
|Mffish  should  be  cited  to  appear  in  the  Arches  Court,  to  show  cause  wh) 
4he  license  or  faculty  should  not  be  granted,  and  further  to  do  and  receive, 
|(C.  That  the  efaaneeDor,  &c.,  did  thereupon  institute  the  said  cause,  if 
Ihe  Arches  Court,  and  caused  the  pations,  4c.,  to  be  cited  according  to  the 
4iscree.  That  the  dwflcliwmrdens  appened  by  WiUisoi  Rotheiy,  tfadf 
pioctor,  and  delivered  into  oomt  an  act  or  petitioD. 
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The  petition  was  set  out,  and  stated  that  the  church  was  built  in  or  about 
1519,  and  the  steeple  and  bells  added  in  or  about  1593,  at  the  cost  of  the 
parishioners  and  inhabitants,  aided  by  the  voluntaiy  contributions  of  others, 
and  that  the  church,  tower,  and  steeple  ha^e  sbce  been  principally,  if  not 
solely,  repaired  by  the  parishioners  and  inhabitants.  That  they  are  unable 
to  obtain  suitable  accommodation  for  attending  divine  service  in  the  church, 
*5971  ^y  ircs^^>^  ^^^  the  chancellor,  *&c.,  who  are  non-parishioners,  unduly 
•I  keep  and  appropriate  a  laree  space  called  tbe  Masters'  Pit  in  the 
nave,  the  northern  and  southern  gcoleries,  and  lately  the  western  gallery,  to 
the  exclusion  of  the  parishioners  and  inhabitants.  Statements  were  then 
added  as  to  the  pews  and  sittings :  and  it  was  aUeged  that  the  chancellor, 
&c.,  to  wit,  such  of  them  as  were  resident,  reside  either  in  lod^ngs  or  in 
their  colleges  and  halls,  of  which  not  one  was  within  the  said  pansh,  and  all 
claimed  to  be  extra-parochial,  and  did  not  contribute  to  the  rates  of  any 
parish.  The  petitioners,  therefore,  submitted  that,  under  these  circumstances, 
«<  the  license  or  iacul^  sought  to  be  obtained  by  Tdler's  parties,  appropriating 
to  their  own  use  other  parts  of  the  said  parish  church  of  Great  St.  Mary's, 
over  and  above,  and  m  addition  to,  the  Master's  Pit  and  northern  and 
southern  galleries  aforesaid,  exclusive  of  the  parishioners  and  inhabitants  of 
the  said  parish,  ought  not  to  issue.  Wherefore,  refening  to  certain  attesta- 
tions and  other  proofs  by  him,  if  necessary,  to  be  brought  into  and  exhibited 
at  the  hearing  of  this  cause,  the  said  Kothery  prayed  that  no  license  or 
faculty  in  the  nature  of  that  prayed  by  Toller's  parties  might  issue ;  and, 
further,  that  right  and  justice  might  be  done  to  him  and  his  parties  in  the 
premises ;  and  that  Toiler's  said  parties  might  be  condemned  in  the  costs  of 
these  proceedings." 

The  declaration  further  stated  that  the  chancellor,  &c.,  put  in  tiieir  answer, 
which  was  set  forth.  It  alleged  that  St.  Mary's  church  had  from  the  eariiest 
period  been  used  by  the  universi^,  without  askmg  any  permission,  for 
preaching  sennons,  perfonning  universi^  exercises,  and  all  other  purposes, 
for  which,  by  the  statutes  and  usages  of  the  university,  or  otherwise,  a 
mp^Qcn  *church  was  required,  and  that  no  other  church  was  used  for  such 
-I  purposes.  The  statutes  and  practice  of  the  university  on  this  sub- 
ject were  referred  to  as  far  back  as  the  period  between  1303  and  1306. 
Statements  were  added,  showing  that  the  university,  and  various  persons 
other  than  the  parishioners  and  inhabitants,  had  made  donations  to  aid  the 
building  of  the  present  church  and  steeple,  and  had  borne  the  greater  part 
of  the  cost ;  and  that  the  university  had  contributed  and  did  contribute 
towards  the  repairs  and  other  expenses  of  the  church.  The  answer 
further  alleged  that  in  July,  1738,  faculties  were  granted  to  the  chancellor, 
&c.,  appropriating  to  them  exclusively  the  then  Master  of  Arts'  Pit,  and  an 
additional  space  in  the  church  for  its  extension :  and  that  the  original  galleries 
in  the  north  and  south  aisles  had  always  been  used  exclusively  by  the  under- 
graduates of  the  university,  and  repaired  by  the  chancellor,  &c.  That  in 
1819  the  then  chancellor,  &c.,  petitioned  the  then  vicar-general  of  the 
Bishop  of  Ely,  and  official  principal  of  the  Consistorial  and  Episcopal  Court 
of  that  diocese,  for  a  faculty  or  license  for  making,  at  their  own  expense,  a 
certain  addition  to  the  Master  of  Arts'  Pit,  and  certain  alterations  in  die 
church,  and  for  appropriating  and  confinning  the  said  addition,  and  the  then 
galleries,  and  an  intended  new  gaHery,  and  four  out  of  eifvht  new  pews,  to 
the  use  of  the  said  chancellor,  ftc.  (The  answer  described  the  intended 
alterations,  appropriation,  and  confirmation.)  That,  on  the  petition  of  the 
chancellor,  &c.,  a  decree  of  the  Consistorial  Court  of  Ely  was  issued,  citing 
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the  patrons,  &c.,  the  parishioners,  &c.,  and  all  others  mterested,  to  appear 
before  the  vicar-general  and  official  principal  of  the  said  court,  and  show 
cause  why  such  license  or  faculty  should  *not  be  granted.  That  r«AQQ 
cause  was  shown  by  the  churchwardens  and  certain  parishioners,  *- 
alleging  that  the  terms  of  the  faculty  were  in  some  respects  contrary  to  an 
agreement  between  the  university  and  the  parish  as  to  the  said  alterations, 
with  regard  to  the  appropriation  of  pews  and  payment  of  expenses.  That, 
on,  &c.,  it  appearing  that  such  agreement  had  been  entered  into,  a  decree 
was  made  for  a  license  or  &cu]ty  to  be  granted  to  the  chancellor,  &x;.,  for 
the  purposes  following,  viz.,  at  the  sole  cost  of  the  said  chancellor,  &c.,  to 
enlarge  the  Master  of  Arts'  Pit,  &c.,  (the  additions  and  alterations  then  de- 
scribed were  nearly  the  same  as  those  which  it  was  sought  to  confirm  by  the 
faculty  now  in  question,)  (a)  and  also  for  appropriating  and  confirming  the 
said  addition  to  the  Master  of  Arts'  Pit,  the  original  and  new  galleries  and 
four  pews  on  the  south  side  of  the  said  intended  addition,  to  the  use  of  the 
chancellor,  &c.,  exclusive  of  all  others;  the  four  new  pews  on  the  north 
side  being  for  the  use  of  the  parishioners.  That  no  license  or  faculty  issued 
in  pursuance  of  the  decree  ;  but  that,  shortly  alter  the  decree,  the  chancellor, 
&c.,  did  at  their  sole  cost  cause  the  said  alterations  and  additions  to  be 
made,  and  also  build  two  new  pews  under  the  arches  of  the  new  gallery,  it 
having  been  agreed  between  the  chancellor,  &c.,  and  the  churchwardens 
and  parishioners,  that  the  pew  on  the  south  side  should  be  for  the  use  of  \ht 
chancellor,  &c.,  and  that  on  the  north  for  the  use  of  the  parishioners.  The 
answer  then  went  into  details  as  to  the  accommodation  aflbrded  by  the 
church  to  the  members  of  the  university  and  the  parishioners  re^ectively. 
It  further  ^alleged  that  the  university  pays  all  the  expenses  of  divine  r«g(^ 
service  when  attended  by  its  members ;  that  the  organ  and  clock  are  ^ 
its  property;  that,  although  the  chancellor,  &c.,  are  entitled  to  an  exclusive 
right  over,  and  use  of,  the  Master  of  Arts'  Pit,  and  the  northern,  southein, 
and  western  galleries,  the  parishioners  have  been  allowed  the  use  thereof, 
when  the  said  pit,  &c.,  have  not  been  necessarily  required  for  the  university, 
and  also  on  certain  special  occasions.  The  answer  denied  that  the  univer- 
sity had  made  any  encroachments,  or  that  the  alterations  made  in  1819,  to 
confirm  which  a  faculty  was  now  sought  for,  interfered  with  the  sittings,  or  any 
part  of  the  church  then  otherwise  appropriated.  It  was  admitted  tnat  none 
of  the  colleges  or  halls  of  the  university  are  locally  situate  within  the  said 
parish ;  but  the  answer  alleged  that  the  university  is  a  body  corporate,  and 
that  the  objection  of  non-residence  does  not  apply  to  it ;  that,  as  a  corpora- 
tion, it  has  a  fixed  locality,  and  that  its  locality  and  precinct  extend,  not  only 
over  the  whole  town  of  Cambridge,  including  the  said  parish  of  St.  Mary, 
but  also  for  the  distance  of  one  mile  from  and  all  round  the  said  town ;  and 
that  the  said  chancellor,  &c.j  in  their  corporate  capacity,  are  rated  and  as- 
sessed both  for  the  church  and  poor-rates  of  the  said  parish,  in  respect  of 
certain  houses  which  formerly  stood  on  the  ground  where  the  senate-house 
yard  is  now  situate,  and  the  site  of  which  houses  is  within  St.  Mary's  parish. 
The  answer  concluded  by  praying  that  the  judge  would  overrule  the  prayer 
of  the  churchwardens,  and  grant  a  license  or  faculty  for  confirming,  &c.,  and 
appropriating,  &c.,  and  condemn  the  opposite  party  in  costs. 

The  declaration  then  set  out  the  reply  of  the  *churcbwardens.    r»^t 
They  denied  that  the  greater  part  of  the  expense  of  building  the   ^ 
parisii  church  or  steeple  had  been  borne  by  the  university  and  other  con- 

(a)  Antd,  p.  694.    The  only  maf*rlal  difference  was  that  the  two  new  pews  ander  th? 
arciiea  were  uoi  nentioned. 
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tributors  mentioned  in  the  answer ;  though  it  was  admitted  that  they  had 
made  contributions.  They  admitted  the  faculties  of  July,  1738,  but  denied 
that  they  were  lawfully  granted.  They  denied  that  the  northern  and  southern 
galleries  were  erected,  or  had  been  repaired,  at  the  expense  of  the  univer- 
sity, alleging  that  they  were  built  by  consent  of  the  parishioners  for  the  use 
of  the  bachelors  and  under^duates,  and  had  since  been  repaired  out  of 
certain  property  left  by  an  individual  for  that  purpose.  They  then  made 
statements  tending  to  ^ow  that  the  parishioners  had  not  a  commodious  or 
sufficient  use  of  the  church  lor  divine  service.  They  denied  that  the  uni- 
versity had  contributed  to  the  repair  of  the  church  in  the  proportions  stated 
in  the  answer,  alleging,  however,  that,  if  they  had  done  so,  the  amount  was 
not  adequate  to  the  proportion  of  space  appropriated  by  them ;  and  some 
statements  were  made  as  to  particular  payments  on  behali  of  the  university 
relied  upon  in  the  answer.  They  also  denied  that  the  organ  and  clock 
were  the  property  of  the  university.  And  they  subnutted  and  prayed  as 
before. 

The  declaration  then  stated  that  Sir  Herbert  Jenner  did,  to  wit,  on,  &c., 
duly  receive  and  admit  the  said  petition,  answer,  and  reply,  ^^  and  that  the 
said  suit  is  now  at  issue  in  the  said  Arches  Court  on  the  various  conflicting 
allegations  respectively  contained  in  the  said  act  on  petition,  answer,  and 
reply  aforesaid.  And  the  plaintiffs  further  say  that  the  said  Blight  Honour- 
able Sir  Herbert  Jenner,  knight,  notwithstanding  the  premises,  did  after- 
ff^Qcy]  ^ards,  to  wit,  on  the  day  and  year  last  *aforesaid,  decree  that  the 
-I  said  cause  of  the  said  chancellor,  masters,  and  scholars  of  the  said 
university  against  the  said  plaintiffs  should  be  proceeded  with  in  the  said 
Arches  Court  of  Canterbury :  and  the  plaintiffs  further  say  that  the  said  cause 
is  now  pending  and  being  proceeded  with  in  the  said  Arches  Court  of  Can- 
terbury, by  the  title  of  *  The  Chancellor,' "  &c.,  "  *  against  the  patrons,' " 
&c.,  *^  ^  churchwardens,  and  inhabitants  of  the  parish  of  Great  St.  Mary,' " 
&c.,  "  'in  special,  and  all  others  in  general:'  wherefore,  and  because  the 

irranting  of  such  a  license  of  feculty  as  that  prayed  for  by  the  said  chancel- 
or,  masters,  and  scholars  of  the  said  University  of  Cambridge,  in  the  said 
cause  commenced  and  now  pending  in  the  said  Arches  Court  of  Canterbury 
against  the  patrons,  perpetual  curate  or  incumbent,  churchwardens,  and  in- 
habitants of  the  said  parish  of,"  &c.,  '^  is  not  the  subject  of  ecclesiastical 
cognisance  and  jurisdiction,  the  plaintiffs  pray  the  juagment  of  this  court 
that  her  majesty's  writ  of  prohibition  may  issue  out  of  this  court  of  our  said 
lady  the  queen,"  &c.,  ''  to  prohibit  the  said  Right  Honourable  Sir  H.  Jen- 
ner, knight,"  &c.,  '^  from  proceeding  further  in  Uie  said  suit." 

General  demurrer  and  joinder.  The  ground  of  demurrer  stated  in  the 
marprin  of  the  paper-books  was, ''  that  the  declaration  discloses  no  ground 
for  the  issuing  of  a  writ  of  prohibition." 

The  demurrer  was  argued  last  term.(a) 

Sir  W,  W,  FoUettj  for  the  defendants.  The  declaration  does  not  show 
that  the  ecclesiastical  court  has  done,  or  is  about  to  do,  any  thing  which 
*6QT\  ^^^^  ^^  ^^  prohibited.  The  introductory  part  does  not  allege  or 
1  *sugQ;est  any  want  of  jurisdiction  in  that  court ;  and  the  church- 
waniens  in  their  petition  merely  state  certain  facts,  and  pray  that  no  such 
faculty  as  the  university  demand  may  issue,  that  right  and  justice  may  be 
done  to  the  petitioners,  and  that  the  opposite  party  may  pay  costs.  The 
matters  alleged  in  the  body  of  the  petition  are  addressed  to  the  discretion  of 

(a)  April  23d  and  27th.  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Wight 
man,  Js 
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the  court,  and  do  not  impeach  its  jurisdiction.  If  the  churchwardens  meant 
to  dispute  that,  they  should  have  contended  that  the  unirersity  should  not 
be  admitted  to  answer,  and  then  have  applied  for  a  prohibition,  if  the  Eccle- 
siastical Court  decided  on  receiving  the  answer.  Instead  of  doing  so  they 
have  replied ;  and  then,  before  any  issue  is  raised,  or  rejoinder  put  in,  and 
before  any  opinion  has  been  expressed  by  the  judge,  they  have  proceeded 
in  prohibition.  It  is,  indeed,  no  objection  to  such  proceeding,  that  the  tier- 
sons  who  seek  to  prohibit  are  those  who  brought  the  cause  into  the  court 
below ;  Chesterton  v.  FarloTy  7  A.  &  K  713 ;  but  here  the  plaintiffs  not 
only  ori^nated  the  proceedings  in  the  Ecclesiastical  Court,  but  are  those  who 
took  the  last  step ;  and  the  precedents  show  that  a  declaration  in  prohibition 
ought  to  disclose  what  the  judge  has  done  or  is  going  to  do,  which  is  an 
excess  of  jurisdiction,  and  tnat  he  has  been  prayed  not  to  do  it ;  BlaciKet  v« 
Blizard,  9  B.  &  C.  851,  (17  E.  C.  L.  R.  508 ;)  Burder  v.  Veley,  12  A.  &  E. 
233,  (see  p.  263 ;)  Byerlsy  v.  WbiduSy  5  B.  &  C.  1.  In  the  last  two  cases, 
it  appeared  by  the  proceedings  themselves  that  the  Ecclesiastical  Court  ought 
not  to  have  acted ;  yet  the  usual  averment  was  made.  Chesterton  v,  farlar; 
UaU  V.  Maude,  7  A.  &  E.  721 ;  Griffin  v.  Ellis,  11  A.  &  E.  743,  (39^  C. 
L.  R.  214,)  and  Burder  v.  Kcfey,  show  &at  this  court  will  not  •pro-  r^gn* 
hibit,  unless  it  appear  that  the  Ecclesiastical  Court  has  done,  or  is  on  ■- 
the  point  of  doing,  something  ille^.  It  is  not  to  be  presumed  that  they 
will  so  act.  The  grounds  on  which  prohibition  to  an  inferior  court  may 
issue  are  stated  in  3  Bla.  Com.  112,  and  Rogers's  Eccl.  Law,  709,  (et  seq.,j 
tit.  Prokibitinn;  and  the  law  on  these  subjects  is  also  discussed  in  F\M  v. 
Hutddnsj  2  Cowp.  422,  and  2  Inst  602.  When  the  proceeding  in  an 
ecclesiastical  court  would  carry  a  temporal  cause  from  its  proper  forum  **  ad 
aliud  examen,"  prohibition  lies  at  once ;  and,  when  a  temporal  matter  has 
become  incidentally  cognisable  by  the  Ecclesiastical  Court,  prohibition  lies 
if  they  have  acted,  or  are  clearly  about  to  act,  against  the  law  which  applies 
to  temporal  subjects.  But,  here,  neither  of  these  cases  has  arisen.  Faculties 
for  places  in  a  church  are  purely  of  ecclesiastical  cognisance.  In  Byerley 
V.  Windus,  the  defendants  in  prohibition  claimed  seats  in  the  body  of  a 
church,  and  a  prohibition  was  granted  ;  but  the  ground  was,  that  the  claim 
must  necessarily  have  been  founded  on  prescription.  In  such  a  case  the 
Ecclesiastical  Court  loses  its  jurisdiction,  though,  in  general,  the  ordering  of 
seats  in  the  body  of  the  church  belongs  to  the  orrlinary,  and  is  a  matter  cog- 
nisable by  the  spiritual  courts :  Corven^s  case,  12  Kep.  105 ;  Com.  Dig., 
EsgUse,  (G  3,)  and  ProhSbUum,  (G  2,  G  3 ;)  Pawson  v.  Scott,  Saj^er's  Rep. 
176.  (He  then  proceeded  to  argue  upon  the  right  of  the  university,  under 
the  circumstances  alleged  in  pleading,  to  have  the  faculty  contended  for ; 
and  he  maintained  the  legality  of  granting  such  a  faculty  to  a  corporation, 
generally,  and  to  a  university  in  particular.  The  argument  on  these  r^gQ^ 
points  *is  omitted,  as  the  court  gave  no  judgment  upon  them.)  ^ 

Kelly,  contrit.  This  is  not  a  mere  dispute  as  to  a  seat  in  the  church,  but  a 
question  to  whom  a  great  part  of  die  church  shall  belong :  and  the  claim  is, 
that  such  part  shall  be  awasded  to  a  corporation,  and  one  not  occupying 
land  in  the  parish.  And  asn  agreement  is  relied  upon,  the  legality  of  which 
may  well  be  doubted.  These  are  not  matters  of  ecclesiastic^  comisance. 
It  is  said,  on  the  other  side,  that  die  objections  now  takem  were  ejections 
to  the  first  proceeding  in  the  Ecclesiastical  Court,  «iid  should  have  been 
raised  before  any  odier  step  was  teken ;  but  saoii  a  nie  would  lead  to  veiy 
Inconvenient  inquiries  as  to  the  practice  of  die  ecclesiastical  courts ;  and,  if 
well  founded,  it  should  have  been  pressed  when  the  prohibition  was  moved 
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for.  No  authority  is  cited  for  it ;  and,  in  nearly  all  the  cases  adduced  fur 
the  defendants  on  this  subject,  the  proceedings  had  commenced  by  libel,  to 
which  the  party  libelled  might  object  in  the  first  instance ;  here  the  com- 
mencement is  by  letters  of  request ;  the  Court  of  Arches  was  seised  of  the 
cause  before  there  was  an  opportunity  of  objecting.  But  there  is  no  author- 
ity  for  saying  that  the  want  of  jurisdiction  must  be  insisted  upon  in  the  first 
instance ;  whenever  it  appears,  this  court  is  bound,  ex  debito  justitis,  to 
prohibit;  Darby  y.  CpsenSj  1  T.  R.  552.  Prohibition  Ues  even  at  the 
instance  of  a  stranger,  (Com.  Dig.  Prohibitiony  (£),  2  Inst.  607,)  who  can- 
not be  presumed  to  know  of  the  libel  when  it  is  nrst  exhibited.  In  Scam- 
^6061   ''^^^  ^'  Wilkinson^  2  East,  552,  the  proceedings  *were  commenced 

-I  by  libel,  and  the  plaintiff  in  prohibition  had  pleaded ;  but  it  does  not 
appear  that  this  was  made  an  objection.  As  to  the  mode  of  stating  the 
defect  of  jurisdiction  in  the  declaration,  the  form  here  used  is  fully  w^arranted : 
the  precedent  in  Byne  v.  Doddridge^  1  Lil.  Entr.  311,  merely  sets  out  the 
facts  from  which  the  want  of  jurisdiction  results,  and  does  not  show  that  the 
objection  was  expressly  raised  in  the  Ecclesiastical  Court :  and  the  same 
mode  of  declaring  has  been  commonly  adopted.  Instances  will  be  found  in 
6  Went.  Prec.  tit.  Prohibition,  (He  then  proceeded  to  argue  that  the  claim 
to  this  faculty  involved  questions  of  prescription,  and  tide  to  chattels,  and 
was  not,  therefore,  of  ecclesiastical  cognisance,  and  that  the  case  came  within 
the  principle  of  Byerley  v.  Windus^  5  B.  &  C.  1 ;  also  that  the  ordinary  had 
not  jurisdiction  to  grant  a  faculty  for  occupying  part  of  the  church  to  parties 
who  were  a  corporation,  and  did  not  reside  or  nold  property  in  the  parish.) 
The  question  then  is,  whether  the  plaintifis  may  now  proceed  in  prohibi- 
tion, or  must  wait  till  the  Ecclesiastical  Court  has  given  a  sentence.  The 
reason  stated  for  the  latter  course  is,  that  the  court  below  has  a  general  juris- 
diction over  the  subject-matter,  and  it  must  not  be  anticipated  that  a  wrong 
sentence  will  be  given  there.  But  this  suggestion  in  favour  of  delay  might 
be  repeated  as  long  as  any  proceedings  could  be  kept  on  foot  in  that  court 
or  a  court  of  apped :  and,  if  the  argument  already  urged  for  the  plaintifis  be 
correct,  the  Ecclesiastical  Court  has  not  such  general  jurisdiction  here.  It 
could  not  decide  upon  the  lawfulness,  of  a  faculty  comprehending  all  the 
matters  now  in  question.  And,  when  the  Ecclesiastical  Court  is  caUed  upon 
*fi071   ^^  ^^  ^^^^  which  exceeds  *its  authority,  it  is  a  fallacy  to  say  that  the 

-'  case  is  not  necessarily  beyond  its  jurisdiction,  because  the  judge  may 
grant  less,  and  it  is  to  be  presumed  he  will.  The  same  might  be  said  if  a 
court  of  requests,  with  power  to  hold  pleas  of  5/.,  entertained  a  suit  for  10/. 
The  answer  is  that,  where  a  clear  limit  is  assigned,  parties  are  not  bound  to 
abide  the  decision  of  a  court  as  to  the  jurisdiction  it  shall  exercise.  If  such 
decision  would,  in  one  possible  event,  be  an  excess,  this  court  ought  to  pro- 
hibit. In  Adcerley  v.  Parkinson-  3  M.  &  S.  411,  where  the  vicar-general 
of  the  Bishop  of  Chester  had  excommunicated  the  plaintiff  for  disobeying  a 
citation,  which  proved  void,  it  was  held  that'  an  action  at  law  did  not  lie, 
because  the  Ecclesiastical  Court  had  a  general  jurisdiction ;  but  nothing  was 
laid  down  as  to  a  prohibition.  In  Chesterton  v.  Farktr^  7  A.  &  E.  713, 
(34  E.  C.  L.  R.  210,)  the  rate  brought  before  the  Judicial  Committee  of  the 
Privy-Council  was  ^ood  on  the  face  of  it ;  the  court  had  a  general  jurisdic- 
tion ;  the  objection  arose  incidentally  on  the  pleadings ;  and  it  did  not  appear 
from  the  verj*  subject-matter  of  the  suit,  as  it  does  here,  that,  in  one  of  two 
alternatives,  their  decision  must  be  an  excess  of  jurisdiction.  Nor  has  it  yet 
been  decided  that  prohibition  lies  to  the  Judicial  Committee.  In  Hall  v. 
Mauky  7  A.  &  E.  721,  (34  E.  C.  L.  R.  210,)  an  incidental  matter  had 
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arisen  which  the  Ecclesiastical  Court  was  considered  to  have  the  power  of 
determining ;  and  till  they  came  to  a  wrong  decision  there  was  no  ground 
for  interference.    In  Grifin  v.  JEttw,  11  A.  &  E.  743,  (39  E.  C.  L.  R.  214,) 
the  general  jurisdiction  of  the  spiritual  court  over  the  parties  and  subject- 
matter  was  clear ;  and  this  court  thought  it  no  sufficient  Aground  for  rvgno 
a  prohibition,  that  the  rate,  the  subject  of  the  suit,  was  alleged,  in  the  ^ 
course  of  pleading,  to  be  retrospective.    AccortQng  to  Com.  Dig.,  Protdbi" 
tiohy  (F  1,)  ^^  a  prohibition  shall  be  granted  to  the  spiritual  court  in  all  ca*^ 
where  the  ecclesiastical  judge  proceeds  in  a  matter  out  of  their  jurisdiction," 
even  ^^  though  the  temporal  court  has  not  cognisance  of  the  matter  for  which 
the  libel  is  in  the  spiritual  court,"  (which,  however,  is  not  the  present  case;) 
and  the  examples,  in  (F  2)  and  (G  3),  of  cases  in  which  the  suit  in  prohibi- 
tion lies  or  does  not  lie,  are  strongly  applicable  here.     The  argument,  that, 
if  the  court  has  a  general  jurisdiction,  its  proceedings  cannot  be  interfered 
\vith  by  prohibition  till  after  sentence,  is  answered  by  the  judgment  of  the 
court  m  Scammell  v.  WUkinson,  2  East,  552,  which  meets  this  case,  if  the 
observations  of  Lawrence,  J.,  as  to  a  will  be  applied  to  a  faculty.     And 
in  Burder  v.  Veley^  12  A.  &  E.  233,  256,  Lord  Denman,  C.  J.,  in  deliver- 
ing the  judgment  of  the  court,  said:  ^^  A  second  point  was  urged,  that  pro- 
hibition ought  not  to  go  from  this  court  to  the  court  Christian ;  the  main 
reason  being  that  the  latter  has  exclusive  jurisdiction  over  the  subject-matter, 
which  is  said  to  be  purely  of  ecclesiastical  cognisance,  and  that  appeal  lies 
from  the  Consistory  Court  to  the  Court  of  Arches."     "  There  is  no  tide  i«i 
our  law  under  which,  if  we  look  to  the  facts  appearing  in  the  several  cases, 
more  confusion  and  contradiction  may  be  found."     *'  But  the  principle 
itself,  however  hard  to  apply,  is  clear.     It  is  this ;  that,  if  any  inferior  court 
will  entertain  a  suit  which  appears  by  the  libel  in  the  outset,  or  is  shown  on 
the  face  of  the  proceedings,  to  be  beyond  its  jurisdiction,  the  courts  of  West- 
minster Hall  have  no  discretion  •to  award  or  refiise  the  writ,  but  are   r«gQQ 
bound  to  award  it."   And,  afterwards,  adverting  to  Gould  v.  GappeVj    ^ 
5  East,  345,  his  lordship  says :  ^^  We  are  convinced  that  the  case  not  only 
rests  on  authority  which  we  could  hardly  be  warranted  in  disturbing,  but  is 
founded  on  gooa  reason ;  indeed,  thdt  it  flows  from  the  principle  of  prohibi- 
tion, which  Blackstone  states  to  be  the  danger  of  a  different  decision  of  the 
same  rights  and  even  of  the  same  identical  interests  by  difi*erent  courts ;  *  an 
impropriety,'  he  observes,  '  which  no  wise  government  can  or  ought  to 
endure,  and  which  is,  therefore,  a  ground  of  prohibition.' "     The  argument 
on  Full  V.  HutcfdnSj  2  Cowp.  422,  and  other  cases,  in  the  latter  part  of  the 
same  judgment,  shows  at  least  the  inclination  of  the  court  against  delay  in 
the  application  of  this  remedy.     The  principles  recognised  by  the  Court  of 
Error  in  Veley  v.  Burder,  12  A.  &  E.  265,  311,  et  seq.,  (40  E.  C.  L.  R.  48,) 
as  to  granting  prohibition  where  the  Ecclesiastical  Court  has  the  general 
jurisdiction,  agree  with  those  laid  down  by  the  Court  of  Queen's  Bench. 

Sir  W.  W,  FoUett,  in  reply.  No  authority  has  been  cited  to  show  that 
prohibition  lies  merely  to  prevent  the  granting  of  a  faculty.  Bulwer  v.  Hasij 
3  East,  217,  is  an  authority  to  the  contrary.  And  where,  upon  such  grant 
being  made,  this  court  has  interfered,  something  more  than  a  simple  allow- 
ance of  a  faculty  has  been  in  question.  It  was  so  in  Brahin  v.  Tredermickf 
17  Vin.  Ab.  572,  tit.  Prohibitum,  (G),  pi.  7  ;(fl)and  Langleyy.  Chute,  SirT!. 
Ray.  246,  (where,  however,  prohibition  was  refused,)  was  a  case  of  the  same 
nature.    In  these  cases,  and  in  Byerley  v.  WinduSj  a  right  was  claimed,  and 

(h)  8.  C.  as  Sralnn  and  Tradum*i  case,  Poph.  140,  and  as  Lrabin  v.  Trtdman^  2  Roll 
Hep.  84. 
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*6101  pi^^^i^S^  *were  being  taken  against  those  who  were  supposed  to 
-I  infiinge  it.  It  appears  from  Scammell  v.  WUkmson^  2  East,  552,  that, 
even  if  the  spiritual  court  were  proceeding  to  do  what  this  court  considered 
wron^,  a  prohibition  would  not  issue,  unless  the  thing  about  to  be  done 
would  place  the  civil  and  ecclesiastical  laws  in  conflict.  There  a  suit  was 
instituted  in  the  Prerogative  Court  to  obtain  general  probate  of  a  will  execu- 
ted by  S.  P.,  a  feme  covert,  under  a  power  enabling  her  to  dispose  by  will 
of  the  residue  of  her  husband's  personal  estate.  She  made  the  will  in  his  life- 
time, survived  him,  and  made  no  other ;  that  will  disposed,  not  only  of  her 
husband's  residue,  but  of  all  the  estate  ^e  herself  might  die  entitled  to  ;  und 
it  was  contended  that,  if  the  general  probate  was  granted,  the  will  might 
afiect  property  acquired  after  the  husband's  death,  which  the  wife,  while 
covert,  could  not  bequeath.  Lawrence,  J.,  delivering  the  judgment  of  this 
court,  said:  ^^  Formerly,  where  the  will  was  not  only  of  personalty,  but  also 
of  lands,  prohibition  used  to  be  granted  quoad  the  lands."  ^^  But  that  is  not 
80  done  now,  as  the  probate  as  to  the  lands  is  no  evidence  either  way,  being 
a  proceeding  coram  non  judice."  *^  So  that  where  the  matter  is  partly  within 
their  jurisdiction  and  partly  not,  a  prohibition  may  be  granted  as  to  that 
which  is  not,  if  it  will  answer  any  purpose.  How  then  does  this  case 
stand  ?  As  to  the  will,  quoad  the  husband's  effects,"  ^'  a  limited  .probate  or 
administration  cum  scripto  annexe  may  be  granted ;  but  not  as  to  the  effects 
acquired  subsequent  to  the  husband's  death ;  and  if  the  Ecclesiastical  Court 
should  grant  it,  it  will  not  be  in  vain,  as  being  upon  the  face  of  it  a  proceed- 
*61 11  ^"S  coram  non  judice,  *as  in  the  case  of  lands,  and  therefore  the  pro* 
^  hibition  not  unnecessary."  '^On  the  &ce  of  the  proceedings,  it 
appears  that  the  Prerogative  Court  is  applied  to,  to  grant  a  probate,  which 
will  give  to  a  will,  made  by  a  woman  during  her  coverture,  the  effect  of  a 
will  made  during  her  widowhood  and  discoverture.  And  it  is  not  impossible 
but  that  the  Ecclesiastical  Court  may  in  this  case  grant  such  probate ;  for, 
by  the  civil  law,  a  feme  covert  might  make  a  will,  and  so  she  mieht  by  the 
canon  law."  But  in  the  present  case  it  is  not  to  be  apprehended  that  the 
Ecclesiastical  Court  will  do,  or  could  do  with  effect,  any  thing  contrary  to 
the  common  law.  No  question  is  raised  on  which  the  laws  are  at  variance. 
Several  things  are  asked  for  in  the  present  faculty,  some  of  which  it  b  not  dis- 

Suted  tliat  the  Ecclesiastical  Court  may  lawfully  ffrant :  others  it  may  refuse. 
To  right  is  brought  in  cuestion.  The  ground  of  application  to  prohibit  is, 
at  the  utmost,  that  the  university  have  made  an  excessive  request.  In  £ur- 
der  V.  Vdey,  12  A.  &  E.  233,  (40  E.  C.  L.  R.  48,)  the  ecclesiastical  judge 
had  given  a  deci»on,  upon  argument,  in  favour  of  the  libel:  and  m 
Veley  v.  Burder^  12  A.  &  E.  265, 310,  Tindal,  C.  J.,  said ;  "  The  question 
is,  whether,  the  spiritual  court  having  admitted  the  libel  of  the  churchwar- 
dens to  proof,  that  is,  in  eff*ect,  havmg  decided  upon  the  validity  of  such 
rate,  the  libel  itself  showing  upon  the  face  of  it  that  the  rate  is  a  nullity  at 
the  common  law,  the  queen's  writ  of  prohibition  may  issue  ?  And  we  me 
all  of  opinion  that  in  such  a  case  the  writ  of  prohibition  well  lies."  Chester' 
ion  v.  Farlar  is  not  distinguishable  from  this  case.  There,  and  in  Hall  v. 
Maukj  the  objection  which  prevailed  was,  that  the  Ecclesiastical  Court  did 
^6121  "^^  appear  to  have  *done  any  thing  in  the  suit  Here,  the  declare- 
-I  tion  does  not  show  that  any  question  has  yet  been  raised  in  the  court 
where  this  suit  is  depending.  The  case  of  Chesterton  v.  Farlar  is  the  stronger, 
because  the  rate  there  was  ultimately  held  to  be  bad.  Farlar  v.  Cltestertan, 
2  Moore's  Privy  Council  Cases,  330.(a)  Cur.  adv.  vult. 

(a)  See  ChuterUm  y.  Farlar,  1  Cort  Ece.  Rep.  84S. 
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Lord  Demman,  C.  J.,  now  ddiveied  judgment. 

This  is  a  demurrer  to  a  declaration  m  prohibition,  upon  the  bearing  of 
which  many  more  cases  were  cited,  and  a  much  wider  range  of  ailment 
was  ^one  into  than  we  feel  it  necessary  to  notice  in  the  judgment  which  we 
are  about  to  give. 

The  declaration  discloses  that  &e  church  of  St.  Mary's  at  Cambridge  is  a 
parish  church ;  that  the  greater  part  of  it  has  for  four  or  fire  centuries  been 
occupied  by  die  members  of  the  university,  but,  as  the  plaintifis  allege, 
unduly,  since  the^  are  not  parishioners,  nor  occupiers  of  any  house  or  houses 
in  respect  of  which  they  claim  an^  prescriptive  right     That  a  feculty  was 
granted  by  the  Ecclesiastical  Court  of  Ely,  in  the  year  1738,  but,  as  the 
plaintiffs  allege,  illegaUy,  by  which  a  part  of  the  nave,  called  the  Master  of 
Arts'  Pit,  and  the  north  and  south  galleries,  were  appropriated  to  the  mem- 
bers of  the  university.     That  in  the  year  1819,  the  university  were  desirous 
of  extending  the  Master  of  Arts'  Pit  and  the  galleries,  and  erecting  eight  new 
^  pews,  four  on  each  side  of  the  extension,  to  the  Master  of  Arts'  Pit,  and  also 
two  new  pews  in  a  part  of  the  porch  of  the  church ;  for  which  purpose  th^ 
were  de^rous  of  removing  the  *organ  from  its  then  position  into  the   rvg^o 
tower,  and  making  some  other  alterations.     The  declaration  also  dis-    ^ 
closes  an  .agreement  by  the  churchwardens  and  parishioners  that  these  thin^ 
should  be  done ;  but  alleges  that,  upon  application  for  a  faculty  to  the  Ecclesi- 
astical Court  at  Ely,  some  differences  arose  as  to  part  of  the  expense  being 
borne  by  the  parish,  and  as  to  the  appropriation  of  one  of  the  proposed  new 
pews  in  the  porch.  It  discloses  that  a  faculty  was  decreed,  but  never  actually 
granted,  for  making  the  proposed  alterations,  and  for  appropriating  the  proposed 
extensions  of  the  Master  of  Arts'  Pit,  and  the  gallenes,  to  the  members  of 
the  university.     That  the  alterations  were  accordingly  made  at  the  expense 
of  the  university ;  and  that,  in  the  year  1837,  the  university  obtained  letters 
of  request  from  die  Eccleaastical  Court  at  Ely  to  the  Court  of  Arches,  and 
prayed  in  the  latter  court  for  a  faculty  confirming  the  alterations,  and  appro- 
priating the  extensions  to  the  members  of  the  university.    It  then  allies 
that  citation  issued  from  the  Court  of  Arches  to  the  perpetual  curate,  church- 
wardens, and  parishioners  of  St.  Maiy's,  and  that  the  plaintiffs  appeared  and 
petition^  against  the  fiaculty.     The  petition  is  set  out,  the  answer  of  the 
imiversity,  and  the  reply  of  the  plaintifis. 

Upon  these  documents  the  facts  above  set  forth  appear  uncontradicted ; 
other  facts  are  disputed ;  but  they  are  none  of  them  of  an  exclusively  tan- 
poral  nature ;  neither  do  they  appear  to  be  in  themselves  veiy  important. 

The  declaration  then  states  Oiiai  the  cause  is  pending  and  being  proceeded 
with  in  the  Arches  Court.  Wherefore^  and  because  the  granting  of  such  a 
license  or  faculty  as  thai  prayed  for  by  the  said  chancellor,  &c.,  is  not  the 
^subject  ^ecclesiastical  cognisance  and  jurisdidixm^  the  plaintiffs  pray  r»gt  j 
the  judgment  of  this  court,  and  that  her  majesty's  ¥rrit  of  prohibition  ^ 
may  issue. 

To  this  declaration  there  is  a  seneral  demurrer. 

Now  it  appears  that  the  faculty  prayed  for  has  two  objects.  First,  &e 
confirming  alterations  in  the  church  made  by  the  university  by  agreement 
with  the  parishioners ;  and,  secondly,  the  appropriating  the  extensions  to  the 
members  of  the  university.  It  is  not  pretended  that  the  granting  a  facul^ 
as  to  alterations  in  a  church,  and  as  to  the  distribution  of  seats  in  general,  is 
not  matter  of  ecclesiastical  cognisance ;  neither  is  it  pretended  that  there  is 
any  thing  objectionable  in  the  faculty  now  prayed  for,  so  far  as  the  fint 
object  of  it  goes.    The  whole  objection  leits  upon  the  second  object;  and 
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cases  are  cited  to  show  that  a  faculfy  appropriating  a  pew  to  a  man  and  his 
hei»  is  bad ;  that  it  cannot  be  granted  except  as  annexed  to  the  occupation 
of  a  house  in  the  parish ;  and  that  no  person  can  claim  a  pew  in  respect  of 
a  house  out  of  a  parish,  except  by  prescription.  Therefore  it  is  said  this 
fiiculty  asks  too  much ;  it  asks  that  which  cannot  be  legally  granted  in  any 
view  of  the  case,  that  which  the  Ecclesiastical  Court  has  no  jurisdiction  to 

grant ;  and  therefore  this  court  is  called  upon  to  prohibit  the  Ecclesiastical 
ourt  from  entertaining  the  suit  for  the  faculty  altogether. 

This  is  obviously  premature.  This  court  has  no  power  to  prohibit  the 
Ecclesiastical  Court  from  granting  a  faculty  to  confirm  the  alterations  which 
have  been  made ;  the  suit,  therefore,  must  proceed  c^uoad  them,  in  order  that 
the  Ecclesiastical  Court,  within  whose  proper  jurisdiction  that  matter  is, 
may  determine  whether  the  faculty  shaU  be  granted  or  not.  With  respect 
*6151  *^^  ^^  other  object  of  the  faculty,  assuming,  for  the  sake  of  the  argu* 
-I  ment,  that  the  extensions  cannot  be  legalfy  appropriated  as  prayed, 
and  also  assuming  that  a  prohibition  will  lie  in  respect  of  an  application  ex 
gratis  for  a  faculty  before  it  is  granted,  (which  is  by  no  means  a  clear  point,) 
still  we  are  not  to  presume  that  the  Ecclesiastical  Court  wull  not  take  care 
to  limit  the  faculty  (if  any  be  granted)  to  those  objects  which  may  be  legally 
embraced  in  it. 

The  case  oiByerley  y.  WinduSj  5  B.  &  C«  1,  which  appears  the  nearest 
in  point  to  the  present,  was  decided  entirely  upon  the  ground  that  an  issue 
was  raised  in  the  Ecclesiastical  Court  upon  a  question  of  feet  which  could 
only  be  tried  by  a  jury  in  the  temporal  court.  In  the  present  case  no  tem- 
poral right  is  in  issue ;  and  nothing  is  attempted  to  be  drawn  from  the  tern* 
poral  courts  ad  aliud  examen. 

We  are  therefore  of  opinion  that  the  declaration  does  not  show  any  suffi- 
cient grounds  for  the  wnt  of  prohibidon,  and  that  judgment  must  be  given 
for  the  defendants.  Juagment  for  defendants. 


•616]   •The  QUEEN  v.  LEDGARD  and  Others,  Mayor,  Aldermen,  and 

Councillors  of  the  Borough  of  POOLE. 

The  court  will  not  hear  a  return  to  a  peremptory  mandamus,  though  statiug  an  attempt 
made  to  comply  with  the  writ,  and  causes  by  which  it  had  been  frustrated. 

On  mandamus  to  the  mayor,  aldermen,  aod  burgesses  (the  body  corporate)  of  P.,  to  make 
a  borous;h  rate  for  the  purpose  of  paying  instalments  on  a  bond  executed  (under  stat. 
6^6  W.  4,  e.  76,  s.  67)  in  their  name,  no  return  being  made,  a  peremptory  manda* 
mus  issued,  which  was  disobeyed,  and  an  attachment  was  then  moved  for  against  the 
mayort  aldermen^  and  burge$$€$.  The  peremptory  writ  had  been  served  on  the  mayor 
and  several  aldermen  and  councillors.  Htld,  that  (assuming  the  motion  to  be  in  other 
respects  maintainable)  an  attachment  including  the  buiigesses  in  general  could  not  be 
granted ;  and  the  court  discharged  the  rule,  though  the  prosecutor  offered  to  confine 
it  to  those  parties  who  had  been  served  with  the  writ 

A  mandamus  to  pay  instalments  on  such  bond,  by  enforcing  payment  of  the  present 
borough-rate,  or  laying  a  new  one,  is  bad,  unless  it  show  that  the  corporation  has,  or 
professes  to  have,  no  other  means  of  payment;  for  the  prosecutor  is  not  to  select  the 
fund  out  of  which  payment  shall  be  made. 

This  objection  is  not  too  late  on  motion  for  an  attachment  for  disobeying  a  peremptory 
mandamus  to  pay  or  make  a  new  rate. 

Robert  Henning  Parr,  harinff  been  dismissed  fiom  the  office  of  town 
clerk  of  the  borough  and  town  and  county  of  Poole,  after  the  passing  of  stat* 
6  &  6  W.  4,  c.  76,  claimed  compensation,  which  the  corporation  awarded 
him  to  the  amount  of  45(X)/.,  giving  the  bond  of  the  mayor,  aldermen,  and 
burgesses,  according  to  sect  ff7  of  the  act,  for  payment  of  tfie  principal  bj 
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instalments,  and  interest,  ^^  out  of  the  funds  of  the  said  borourii.''(a)  The 
first  two  instahnents  and  interest  thereon  being  unpaid,  to  ue  amount  of 
1668/.,  this  court,  in  Trinity  term,  1839,  made  a  rule  absolute  for  a  manda- 
mus calling  upon  the  mayor,  aldermen,  and  burgesses  to  "enforce  pay- 
ment of  the  existing  borough*rates  of  the  said  borough,  or  make  and  cause 
*to  be  collected  another  borough-rate  for  the  said  borough,  and  with  rtgi^ 
the  same  to  pay  to  the  said  Robert  Henning  Parr  the  said  first  and  *-  ' 
second  instalments,  with  the  interest,"  &c. 

The  mandamus  issued.  May  25th,  1839.  A  return  was  made  by  sereu 
members  of  the  town  council,  stating,  in  substance,  that  on  October  11th, 
1839,  two  of  them  had  made  and  seconded,  and  the  rest  had  supported,  in 
the  town  council,  a  motion  that  measures  should  be  taken  for  laying  a  bo- 
rough-rate in  order  that  the  council  might  be  prepared  with  an  answer  to 
the  mandamus ;  which  motion  was  opposed  by  the  rest  of  the  council,  and 
lost.  The  court  quashed  this  return  on  motion,  (November  25th,  1839,)  the 
parties  consenting ;  and  a  peremptory  mandamus  was  awarded.  This  writ, 
directed  to  the  mayor,  aldermen,  and  burgesses,  recited  the  giving  of  the 
bond  and  its  condition ;  the  de&ults  in  payment ;  applications  made  to  the 
mayor,  aldermen,  and  burgesses  to  pay  the  instalments  and  interest,  and  to 
enforce  payment  of  the  existing  borough-rates,  or  make  and  cause  to  be  col- 
lected another  borough-rate,  and  with  the  same  to  pay,  &c. ;  neglect  and 
refusal  by  them  to  pay,  or  to  enforce  or  make  and  cause  to  be  collected,  &c. ; 
and  that  1668/.  remained  unpaid ;  and  it  concluded :  *^  we,  being  willing," 
&c.,  "  do  peremptorily  command  you  the  said  mayor,  aldennen,  and  bur- 
gesses of  the  said  borough,  firmly  enjoining  you,  that  immediately  after  the 
receipt  of  this  our  writ  you  do  enforce  payment  of  the  existing  borough- 
rates,"  &c.,  (as  in  the  mandamus,)  ^^  or  make  and  cause  to  be  collected,"  &c., 
"  and  with  the  same  to  pay,"  &c.,  "  together  with  the  interest,"  &c., "  lest  by 
your  default  the  same  complaint  should  be  repeated  to  us.  And  *how  |-»g|o 
you  shall  have  executed  this  our  writ  make  known  to  us  at  Westminster,  ^ 
on  Saturday,  the  25th  day  of  January  next,  then  returning  to  us  this  our  said 
writ.  And  this  you  are  not  to  omit.  Witness,"  &c.  This  writ  was  personally 
served  on  the  mayor,  four  of  tlie  aldermen,  and  seventeen  of  the  councillors. 

In  Hilary  term,  1840,  the  mayor,  aldennen,  and  burgesses  filed  a  return 
to  the  peremptory  mandamus.  The  return  stated  that  some  part  of  the 
arrear  had  been  paid  to  Parr,  and  that  a  borough-rate  had  been  made,  but 
not  collected,  by  reason  of  the  inability  of  the  inhabitants ;  with  other  alle- 
gations, which  it  is  unnecessary  to  set  forth.  A  rule  was  obtained  in  the  same 
term  (January  29th,)  calling  upon  the  mayor,  aldermen,  and  burgesses  to 
show  cause  why  the  return  should  not  be  taken  off  the  file,  and  why  an 
attachment  should  not  issue  against  them  for  their  contempt  in  not  obeying 
the  peremptory  mandamus ;  on  notice  of  the  rule  to  be  given  to  them  in  the 
mean  time.  The  rule  was  grounded  on  an  affidavit  stating  service  of  the 
peremptory  writ  on  the  mayor,  &c.,  as  above  mentioned.  In  Easter  term, 
(May  12th,)  1840, 

Crawder  showed  cause.  [Lord  Denman,  C.  J.  How  can  there  be  a 
return  to  a  peremptory  mandamus  ?  The  writ  does  not  call  upon  you  to 
show  cause.]  The  corporation  desire  to  show  what  they  have  done,  and 
that  money  cannot  be  obtained.  [Patteson,  J.  We  never  can  allow  a 
return.]  Then,  as  to  the  other  part  of  the  rule.  An  attachment  should  be 
against  individuals  by  name :  here  it  is  moved  for  against  the  mayor,  alde^ 

(a)  See  The  Attormy-Gtnirol  ▼.  Ttu  Corporation  of  Poole,  3  Keen,  190;  Sam  v.  Smf 
4  kylne  dc  C.  17. 
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men,  and  burgesses.  [Patteson,  J.  It  should  issue  against  those  onl^ 
*fil91  ^^^  ^^^  disobeyed.  Lord  Denman,  *C.  J.  Where  no  return  is 
•I  made,  a  peremptory  mandamus  issues  against  those  persons  to  whom 
the  mandamus  was  directed ;  but  it  should  seem  that  an  attachment  ought 
to  be  granted  only  against  those  particular  persons  who  refuse  to  pay  obedience. 
Here  the  attachment  is  moved  for  asainst  the  whole  body :  whereas  the  ^ 
veming  body  is  only  the  town  councu.(a)  Littledale,  J.  How  is  the  sheriff 
to  execute  an  attachment  against  the  ^^  mayor,  aldermen,  and  burgesses  ?"] 

Erie  and  J3a//,  contri.  The  prosecutor  seeks  for  an  attachment  against 
those  only  upon  whom  the  writ  was  served.  But  there  is  nothing  unreason- 
able in  movmg  for  an  attachment  against  the  body  corporate,  the  bond  being 
executed,  and  the  return  made,  by  them.  [Littledale,  J.  Your  attach- 
ment would  go  against  all  the  inhabitants  who  were  burgesses,  even  the 
working-people.  Pattesox,  J.  The  burgesses  cannot  interfere  with  what 
is  done  under  the  mandamus.] 

Lord  Denbcan,  C.  J.  It  is  common  justice  that,  where  individuals  are  to 
be  charged  with  contempt  and  threatened  with  attachment,  they  should  have 
the  opportunity  of  exculpating  themselves.  Here  the  prosecutor  moves 
against  the  whole  corporation,  and  then  proposes  to  select  particular  parties 
against  whom  he  shall  proceed.  If  the  town  council  have  decided  not  to 
obey  the  writ,  that  might  be  prim&  facie  evidence  on  a  motion  against  all  of 
*fi201  ^^^™ '  ^^^'  however  that  be,  *the  present  application,  which  includes 
-■   the  burgesses,  cannot  be  supported. 

Littledale,  Patteson,  and  Coleridge,  Js.,  concurred. 

Rule  absolute  to  take  return  oiTthe  file ;  rule  for  attachment  discharged. 

In  Trinity  term,  1840,  a  rule  was  obtained  calling  on  Greorge  Ledgard, 
the  mayor,  Georee  Hancock  and  three  others,  (all  named,)  alaermen,  and 
Robert  Slade  and  several  others,  (all  named,)  councillors,  of  the  borough  of 
Poole,  defendants  in  this  prosecution,  to  show  cause  why  an  attachment 
should  not  issue  against  them  for  their  contempt  in  not  obeying  the  pe- 
remptory mandamus ;  on  notice  to  be  given  to  them  respectively.  In  the 
same  term,(fr) 

Crawder  and  Cockbumy  for  some  of  the  defendants,  and  BarstaWy  for  the 
rest,  (including  the  mayor,)  showed  cause,  and  took  a  prelimmaiy  objection 
to  the  mandamus.  The  writ  requires  the  mayor,  aldermen,  and  burgesses 
to  enforce,  or  to  make  and  collect,  a  borough-rate ;  but  this,  by  stats.  5  & 
6  W.  4,  c.  76,  8.  92,  and  7  W.  4  &  1  Vict.  c.  81,  s.  2,  is  the  function  of 
the  town  council  only,  to  be  exercised  where  they  find  the  borough-fund 
deficient ;  and  the  burgesses  are  not  all  councillors.  With  the  corporations 
prior  to  stat.  5  &  6  W.  4,  c.  76,  the  case  was  diflerent :  in  those  a  govern- 
ing body  acted  in  the  name  of  the  whole :  now  there  are  different  bodies  in 
the  corporation,  having  their  respective  offices  prescribed.     [Patteson,  J. 

♦6211  ®y  ^^^''  ^  ^^^  ^^^7  •corporate  is  made  capable  of  acting  "by  the 
-'  council."]  That  is  where  an  act  of  the  whole  body  is  to  be  done. 
A  mandamus  should  "  be  directed  to  those,  and  to  those  only,  that  are  to 
obey  the  writ :"  per  Powell,  J.,  in  Regina  v.  The  Mayor j  ^c,  of  Hereford^ 
2  Salk.  701.  The  objection  is  not  too  late,  the  proceeding  being  a  criminal 
one,  in  which  strictness  ought  to  be  observed,  and  the  defect  appearing  on 
the  face  of  the  writ.(c) 

(a)  Bee  Rex  v.  Chwrrhwardem  and  Oveneen  of  Salop,  Ball.  N.  P.  SOl. 

(b)  Jane  16th.    Before  Lord  Denmaii,  C.  J.,  Liuledale,  and  PaUeson,  Js. 

(e)  Cockbarn  referred  to  an  observation  of  the  court,  made  on  the  day  on  which  this 
ease  was  an^ued ;  probably  in  Regina  v.  The  Eatttm  ComUiet  Railway  Company^  10  A«  ft 
E.  631,  (87  E.  C.  L.  R.  174.)    See  pp.  666^569. 
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Erky  with  whom  was  Ballj  contrii.  The  town  council  are  only  a  coiq- 
mittee  acting  for  the  mayor,  aldermen,  and  burgesses,  who  have  given  their 
bond,  and  are  called  upon  to  satisfy  the  condition.  The  debt  and  duty  are 
theirs.  Sect.  6  of  stat.  5  &  6  W.  4,  c.  76,  shows  that  they  act  by  the 
council.  And  it  would  be  inconvenient  if  writs  of  mandamus  were  directed 
to  the  town  council,  which  is  a  vaiying  body,  instead  of  the  corporation, 
which  is  permanent.  [Lord  Denman,  C.  J.  We  had  better  go  into  the 
case.] 

Counsel  were  then  heard  on  the  merits  of  the  application ;  and  it  was 
contended  that  a  rate  for  the  purpose  specified  in  the  mandamus  would  be 
retrospective,  and  therefore  bad.  Woods  v.  Reed^  2  M.  &  W.  777,  and 
Stat.  7  W.  4,  &  1  Vict.  c.  81,  s.  2,  were  referred  to. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  a  bond  was  executed  by  the  corporation,  *to  pay  the  r^f^nq 
prosecutor  a  sum  of  more  than  4000/.  by  instalments.  An  action  ^ 
was  brought  upon  it,  and  judgment  given  for  the  plaintifl*.(a)  No  payment 
being  made,  a  mandamus  issued  to  the  corporation  to  pay  out  of  the  existing 
rate,  or  to  impose  a  new  rate.  To  this  a  return  was  made  so  utterly  inappli- 
cable and  absurd,  that  it  was  summarily  quashed  on  motion,  and  might 
properly  have  exposed  those  who  signed  it  to  process  of  contempt. 

Hereupon  a  peremptory  mandamus  was  awarded ;  and  to  this  also  a  return 
was  made.  This  was  not  permitted  to  be  argued,  no  return  to  a  peremptory 
mandamus  being  under  any  circumstances  receivable. 

The  peremptory  mandamus  was  still  not  obeyed :  and  for  this  disobedi* 
ence  the  corporation  is  said  to  be  in  contempt ;  and  a  rule  for  an  attachment 
against  them,  obtained  on  very  long  affidavits,  and  opposed  by  others  of 
equal  length,  was  fully  argued  before  us. 

We  can  take  no  notice  of  the  political  movements  which  have  agitated 
the  town  of  Poole,  in  this  late  stage  of  the  proceedings.  No  other  question 
can  now  be  raised,  than  whether  the  mandamus  itself  is  good  in  law.  The 
disobedience  is  fully  proved,  and  not  denied.  But  any  objections  to  its 
validity  may  still  be  taken.  If  they  had  been  pointed  out  before  and  held 
fatal,  we  should  have  been  bound  to  abstain  from  enforcing  it,  and  cannot 
now  issue  an  attachment  if  the  writ  itself  be  vicious.  Now  it  recites  the 
bond,  and  that  two  instalments  are  due  and  unpaid,  and  that  frequent  appli- 
cations have  been  made  to  the  mayor,  aldermen,  and  burgesses  to  pay  the 
same,  and  to  enforce  payment  of  the  existing  borough-rate,  or  to  make  and 
cause  to  be  ^collected  another  rate ;  but  that,  notwithstanding,  a  great  rt/^oo 
part  of  the  two  instalments  is  still  unpaid.  It  then  proceeds  to  *■ 
peremptorily  command  the  said  mayor,  aldermen,  and  burgesses  to  enforce 
payment  of  the  existing  rate,  or  to  impose  another,  and  with  tlie  same  to  pay 
those  instalments  to  the  prosecutor. 

One  objection  arose  from  the  Municipal  Reform  Act,  which  enables  the 
town  council  only  to  make  rates,  and  was  therefore  said  to  render  them  alone 
responsible  to  the  law  for  improperly  refusing  to  make  them.  The  answer 
given  was,  that,  in  that  respect,  they  represent  the  corporation,  and  the  cor- 
poratioh  must  be  called  upon  to  do  all  acts  neccessary  for  the  performance 
of  tneir  corporate  functions,  though  the  duty  in  particular  cases  may  be 
thrown  on  some  sections  of  the  general  body.  But  we  do  not  find  it  neces- 
sary to  discuss  this  objection,  because  another  was  pointed  out  to  which  no 
answer  can  be  given.    It  arises  in  the  mandatory  part  of  the  writ,  which 

(a)  By  default. 
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does  not  simply  enjoin  payment,  leaving  the  corporation  to  apply  the  neces- 
saiy  means,  but  specifies  the  means  by  which  payment  is  to  be  obtained, 
leaving  no  option  of  resorting  to  any  other.  No  reason  is  assigned  for 
requiring  payment  out  of  the  present,  or  any  future  rate,  more  than  by  the 
application  of  any  other  fund  which  the  corporation  may  possess.  By  the 
clause,  66,  of  slat.  5  &  6  W.  4,  c.  76,  enacting  compensations,  they  are  to 
be  paid  out  of  the  borough-iimd,  not  out  of  that  portion  of  it  which  consists 
of  rates ;  nor  is  there  any  allegation  in  the  mandamus  that  the  corporation 
have  no  other  fund  from  which  the  payment  may  be  drawn,  or  have  excused 
themselves  by  reason  of  a  deficiency  of  these  rates  alone.  Nothing,  then, 
*6241  ^PP^^^  ^  justify  the  prosecutor  in  selecting  the  particular  mode  *of 
-I  raising  funds  for  the  payment  of  his  compensation ;  and  his  writ  is 
misconceived  in  its  most  important  clause.  It  follows  that  we  should  not  be 
justified  in  enforcing  obedience  to  it  by  attachment. 

It  was  laid  down  that,  after  a  return  made,  no  objection  can  be  taken  to 
the  writ,  in  the  case  of  Rex  v.  The  Mayor  and  CarparaHon  of  York^  5  T. 
R.  66 ;  but  this  cannot  now  be  consider^  as  law,  this  court  having  in  nu- 
merous cases  permitted  such  objection  to  prevail  where  a  return  has  been 
argued.  Rbx  v.  The  Margate  Pier  Companyy  3  B.  &  Aid.  220,(a)  is  clear 
on  this  point,  and  also  an  authority  expressly  showing  that  the  objection  to 
the  present  writ  is  a  good  one.  Rule  discharged. 

(a)  See  also  Rigma  v.  Powdl,  antd,  p.  363 ;  Begina  ▼.  Kendall,  ante,  p.  366 ;  Rex  v.  Tht 
Church  TruHiu  of  St.  Panara$,  3  A.  4c  £.  636 ;  IZcx  7. 2nU  Samt,  6  A.  4d  £.  814. 


The  QUEEN  v.  The  Justices  of  the  West  Ridbg  of  YORKSHIRE. 

(In  the  Matter  of  BASTOW.) 

Under  stat  6  4d  6  W.  4,  c.  60,  ss.  44, 106,  no  appeal  lies  to  qnarter  sessions  against  the 
allowance  of  the  surveyor's  accounts  at  petty  sessions. 

Where  the  justices  in  petty  sessions  had  allowed  accounts  which  were  complained  of, 
but,  as  they  themselves  deposed,  had  not  entered  fully  into  the  case,  under  the  impres- 
sion that  an  appeal  lay  to  the  quarter  sessions,'  and  that  the  case  involved  important 
questions  of  law,  this  court,  after  deciding  that  no  such  appeal  lay,  refused  a  manda> 
mus  to  the  petty  sessions  to  review  the  allowance. 

Sir  G.  ^.  Lewin  obtained  a  rule,  in  last  Michaelmas  term,  calling  upon 
the  justices  of  the  West  Riding  to  show  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  enter  continuances,  and  hear  the  appeal  of 
Cowling  Ackroyd  against  the  allowance  of  the  accounts  of  Abram  Bastow, 
*6251  ^^^  surveyor  of  the  ^highways  for  the  township  of  Great  Horton  in 
J   the  parish  of  Bradford. 

The  affidavits  stated  that  Bastow  appeared  before  three  justices  at  a  spe- 
cial session  for  the  highways  on  27th  May,  1840,  to  exhibit  his  yearly 
accounts;  when  Ackroyd  objected  to  certain  items.  The  magistrates 
allowed  the  items:  but,  as  two  of  the  magistrates  themselves  and  Ackroyd 
deposed,  they  did  not  enter  fully  upon  the  case,  under  the  impression  that 
an  appeal  lay  to  the  quarter  sessions,  and  that  some  important  questions  of 
law  were  likely  to  arise.  The  appeal  was  entered  at  the  July  sessions,  and 
adjourned ;  and  it  came  on  to  be  heard  at  the  last  October  quarter  sessions , 
when  the  sessions,  being  of  opinion,  upon  argument,  that  no  appeal  lay  to 
them,  dismissed  the  appeal.    Ackroyd  made  an  affidavit  of  merits. 

In  last  term,(a) 

Wightmany  BaineSy  and  Pashley^  showed  cause.    Under  stat.  5  &  6  W. 

(a)  January  SSth,  1841.  Before  Lord  Desman,  C.  J.,  LittMale/Patteaon,  and  Co!#* 
ridge,  Js. 

3n2 
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4,  c.  50,  no  appeal  lies  to  quarter  sessions  against  the  allowance.  Stat 
13  G.  3,  c.  78,  s.  80,  gave  no  appeal  against  the  allowance  of  a  surveyor's 
accounts  under  sect.  48 ;  Bex  v.  The  Justices  of  the  West  Biding  of  York' 
shire,  5  T.  R.  629 ;  Bex  v.  Mitchell^  5  T.  R.  701.  Now  sect.  80  of 
that  statute  does  not  differ  substantially  from  sect  105  of  stat  5  &  6 
W.  4,  c.  50.  In  each  clause  the  appeal  is  limited  to  cases  ^^  for  which 
no  particular  method  of  relief  hath  been  already  appointed."  [Cole- 
KiDGE,  J.  llie  clause  last  mentioned  provides  for  a  notice  to  the  surveyor : 
that  looks  as  if  it  was  contemplated  that  *the  surveyor  might  come  r«goc 
before  the  quarter  sessions  on  appeal.]  That  is  with  a  view  to  other  ^ 
parts  of  the  act,  regulating  the  duties  of  surveyors,  as  sects.  40,  46,  which 
impose  penalties.  In  3  Chitty's  Burn's  Justice,  152,  (ed.  28,)  ISghways  tn 
General^  XXIV.,  it  is  said,  ^^  The  right  of  appeal  under  the  above  105th 
section  of  the  5  &  6  W.  4,  c.  50,  is  confined  to  those  cases  where  no  other 
method  of  relief  is  provided ;  therefore,  no  appeal  lies  against  the  allowance 
of  the  surveyor's  accounts,  for  in  this  case  relief  is  provided  by  the  44th 
section :"  and  Bex  v.  The  Justices  of  the  West  Biding  of  Yorkshire^  and 
Bex  V.  Mitchellj  are  cited.  Sect.  44  of  stat.  5  &  6  W.  4,  c.  50,  gives  prac- 
tically the  same  relief  as  was  formerly  given  by  sect.  48  of  stat.  13  G.  3, 
c.  78.  [Coleridge,  J.  There  is  this  difference,  that  by  sect.  44  of  stat 
5  &  6  W.  4,  c.  50,  the  accounts  are  laid  before  the  special  sessions  in  the 
first  instance;  whereas,  by  sect  48  of  stat.  13  G.  3,  c.  78,  they  were  first 
laid  before  a  single  justice,  and  he,  if  he  thought  fit,  postponed  the  allow- 
ance or  disallowance  to  the  special  sessions.  By  the  present  act,  there  is  no 
appeal  at  all,  unless  it  be  to  the  quarter  sessions.]  By  the  former  act  no  one 
could  bring  the  case  before  the  special  sessions  except  the  single  justice ;  so 
that  there  was  no  more  of  an  appeal  there  than  under  the  present  act.  The 
petty  sessions  have,  in  fact,  greater  power  than  the  quarter  sessions ;  for 
they  can  examine  the  surveyor  himself  upon  oath,  by  sect.  44,  which,  ac- 
cording to  the  principle  of  Bex  v.  Wobumy  10  East,  395,  the  quarter  ses- 
sions cannot  do.  Begina  v.  Stocky  8  A.  &  £.  405,  (35  E.  C.  L.  R.  414,) 
shows  that  power  to  appeal  must  be  given  by  express  provision. 

^Starkie  and  Sir  G.  ^,  Lewin,  contrik.  The  decisions  on  stat  rv/^^r 
13  G.  3,  c.  78,  do  not  apply :  the  distinctions  between  the  two  acts  '- 
have  been  pointed  out  from  the  bench.  Under  sect.  44  of  the  present  act 
there  is  no  appeal  to  any  one ;  therefore  no  particular  method  of  relief  is 
given  so  as  to  bring  the  case  within  the  exception  in  sect.  105.  The  petty 
sessions  here  have  original  jurisdiction  ;  but  they  had  not  under  the  former 
act ;  Bex  v.  The  Justices  of  Somersetshire^  5  B.  &  C.  816 ;  Bex  v.  The  Jus- 
tices of  the  JSTorth  Biding  of  Yorkshire,  6  B.  &  C.  152.  Sect  44  of  the  pre- 
sent act  contains  no  provision  for  compelling  the  surveyor  to  give  up  his 
books  :{a)  but  sect.  48  of  the  former  act  did,  which  was  relied  on,  in  JRex  v. 
The  Justices  of  the  West  Biding  of  Yorkshire,  and  Bex  v.  MUchell,  as  show- 
ing that  the  proceeding  at  special  sessions  was  intended  to  be  final.  No 
stress  can  be  laid  on  the  circumstance  that  the  appeal  is,  by  sect.  105,  only 
a^inst  the  order,  &c.,  of  "  any  justice  or  other  person."  The  interpretation 
clause,  sect.  5,  extends  that  to  the  plural  number;  and,  under  sect.  101, 
where  penalties  are  recoverable  before  two  justices,  it  is  clear  that  an  appeal 
to  quarter  sessions  would  still  lie.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  the  same  term,  (February  1st,)  delivered  the 
judortnent  of  the  court. 

The  question  in  this  case  is,  whether  an  appeal  lies  to  the  court  of  general 

(a)  Bat  see  sect  42. 
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or  quarter  sessions  under  the  ]05th  section  of  stat.  6  &  6  W.  4,  c.  50, 
against  the  allowance  of  the  accounts  of  the  surveyor  of  highways  by  the 
^fi!281  ^P^^^^  sessions,  under  the  forty-fourth  section  of  the  '*same  act.  It 
-I  had  been  already  determined,  in  the  case  of  Rex  v.  The  Justices  of 
the  West  Riding  of  Yorkshire^  and  Rex  v.  Mitchell^  in  the  same  volume, 
(which  is  the  same  case,)  that  no  such  appeal  lay  under  the  provisions  of 
slat.  13  G.  3,  c.  70,  ss.  48,  80. 

Under  that  act  the  accounts  were  first  to  be  taken  to  one  justice,  who 
might  either  allow  them  or  refer  them  to  the  special  sessions ;  whereas, 
under  the  present  act,  they  are  to  be  laid  before  the  special  sessions  in  the 
first  instance ;  but  this  ditierence  is  of  no  importance ;  for  we  find  that  case 
decided,  not  upon  the  ground  that  the  special  sessions  was  as  it  were  a  court 
of  appeal,  but  principally  on  the  ground  that  the  provision  made  for  the 
surveyor's  handing  over  the  accounts  after  they  should  have  been  settled 
and  allowed  by  me  special  sessions  showed  that  the  legislature  did  not 
intend  the  general  appeal  clause  to  apply. 

A  similar  provision  is  to  be  found  in  the  forty-second  section  of  the  pre- 
sent  act,  and  aflbrds  the  same  reason  against  the  appeal :  in  addition  to 
which,  the  forty-fourth  section  of  the  present  act  expressly  provides  for  an 
appeal  by  any  rate-payer  to  the  special  sessions,  and  gives  the  justices  there 
power  to  examine  the  surveyor  upon  oath ;  but  the  lObth  section  (the  appeal 
clause)  gives  no  such  power :  if,  therefore,  an  appeal  lay  from  the  special 
to  the  general  or  quarter  sessions,  the  decision  of  the  former  might  be 
reversed  by  the  latter,  by  reason  of  the  necessary  exclusion  of  that  very  testi- 
mony which  the  legislature  has  empowered  the  former  to  receive,  a  conse- 
quence which  we  cannot  suppose  to  have  been  contemplated. 
•fi2Ql  '^^^  circumstance  of  a  notice  to  the  surveyor  being  •required  by 
^  the  appeal  clause  presents  no  difficulty,  because  there  are  many  pro- 
visions in  the  act  respecting  things  to  be  done  by  the  surveyor  and  justices, 
as  to  which  an  appeal  will  lie,  and  to  which  thos^  words  requiring  notice  to 
the  surveyor  will  apply. 

Adopting,  therefore,  the  decision  in  the  6th  volume  of  the  Term  Reports, 
(Rex  V.  The  Justices  of  the  West  Riding ;  Rex  v.MitcheUy)  and  applying  the 
principle  of  it  to  the  present  case,  we  are  of  opinion  that  no  appeal  lies :  and 
this  rule  must  be  discharged  with  costs. 

Rule  discharged  with  costs. 

In  last  Easter  term.  Sir  G.  ^.  Lewin  obtained  a  rule  nisi  for  a  mandamus 
commanding  the  three  justices  who  allowed  the  accounts,  and  others  their 
fellows,  to  review  the  allowance.  The  rule  was  drawn  up  on  reading  the 
affidavits  upon  which  the  last  rule  was  obtained. 

In  last  Easter  term, 

Baines  and  Pashley  showed  cause.((i)  The  case  has  been  already  heard 
at  petty  sessions ;  and  this  court  will  not  inquire  into  the  grounds  of  their 
decision.  If  the  justices  in  petty  session  had  refitsed  to  hear  (as  in  Rex  y. 
The  Justices  of  Cumberland,  4  A.  &  E.  695,  (31  E.  C.  L.  R.  169,) )  the 
court  might  have  granted  the  mandamus ;  but  they  will  not  do  so  where 
the  justices  have  professed  to  hear,  and  made  a  general  adjudication ;  Rexy, 
The  Justices  of  Cheshire,  8  A.  &E.  398,  (35  E.  C.  L.  R.  414 ;)  Rexy.  Frieston^ 
6  B.  &  Ad.  597,  (27  E.  C.  L.R.  134.;)  Rex  v.  The  Justices  of  Carnarvon,  4  B. 
•A'^m  ^  ^^^*  ^ '  ^^  *^*  ^^  Licensuig  Magistrates  of  the  Ward  ofFarring* 
^"^^  dm  IFaA<m/,  4D.&R.735;itecv.Pni/^,7  A.&E.  27,(34E.C. 

(a)  May  6th.  Before  Lord  Denman,  C.  J^  Patteson,  and  Williams,  Js.,  Wightman,  J  - 
having  been  engaged  in  the  case  as  counsel,  took  no  part  in  the  decision. 
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L.  R.  22.)  The  appellant  himself  has  acquiesced  in  the  mistake  m  law :  he 
cannot  now  set  aside  the  proceedings  on  the  ground  of  such  a  mistake ;  BU' 
hie  v.  Lwmleyy  2  East,  469.  If  the  justices  themselves  are  to  be  considered 
as  promoting  this  s^plication,  then,  supposing  that  they  have  power  to  hear 
again,  they  may  do  so,  if  they  think  fit,  without  a  mandamus ;  and  in  such 
a  case,  the  court  will  not  enfant  the  writ ;  Begina  y.  Gambky  11  A.  &  £.  69, 
(39  £.  C.  Ji.  R.  28.)  If  £e  justices  have  no  such  power,  the  court  cannot 
create  it. 

Star/de  and  Sir  6.  ^.  Lewm,  contri.  The  affidavits  show  that,  properiy 
speaking,  there  has  been  neither  a  hearing  nor  that  which  professed  to  be  a 
hearing ;  the  principle,  therefore,  admitted  on  the  other  side,  applies  in  terms. 
Unless  this  rule  be  made  absolute,  the  right  of  complaint  given  to  rate-payers 
dissatisfied  with  the  accounts  by  sect.  44  of  stat.  5  &  6  W .  4,  c.  50,  will  be 
totally  defeated  in  this  instance.  [Lord  Denman,  C.  J.  The  circumstances 
of  this  case  would  make  us  wish  to  grant  a  rule  absolute ;  but  we  doubt 
whether  we  have  the  power.  Cur.  adv.  vuU, 

Lord  Denman,  C.  J.,  now  delivered  the  jiidgment  of  the  court. 

We  think  we  have  no  power  to  issue  this  mandamus  to  two  justices  to 
hear  and  decide  on  the  allowance  of  accounts,  they  having  already  done  so, 
though  under  a  mistaken  notion  tliat  an  appeal  lay  to  the  sessions,  and 
though  they  are  now  anxious  to  enter  upon  the  merits  *of  the  case.  r«go] 
To  unravel  the  grounds  and  motives  which  may  have  led  to  the  deter-  ^ 
mination  of  a  question  once  settled  by  the  junsdiction  to  which  the  law  has 
referred  it,  would  be  extremely  dangerous :  but  many  authorities  prove  that 
it  is  beyond  our  own  competency ;  and  there  is  none  to  the  opposite  effect. 

Rule  discharged. 

PUGH  V.  JENKINS. 

A  wager  of  more  than  102.  on  k  horserace  already  ran  is  not  iUegal  under  stat.  9  Ann.  c 

14,  s.  A. 

AssuMPsrr.  The  first  count  of  the  declaration  stated  that,  before  and  at 
the  time  of  die  having  of  the  discourse  and  making  of  the  promise  of  defend- 
ant hereinafter  mentioned,  a  certain  race,  called  the  Derby  Race,  had  been, 
on  15th  May,  a.  d.  1839,  run,  at  Epsom  in  the  county  of  Surrey,  by  and 
between  divers  horses,  one  of  such  horses  being  called  Bloomsbury,  and  the 
said  race  had  been  won  by  one  of  the  said  horses ;  and  thereupon,  on  16th 
May,  A.  D.  1839,  a  certain  discourse  was  had  and  moved  by  and  between 
plaintiff  and  defendant,  whether  the  said  horse  called  Bloomsbury  had  won 
the  said  race  or  not:  and  thereupon,  in  consideration  that  plaintiff  would  pay 
defendant  the  sum  of  1/.,  defendant  then  promised  plaintiff  to  pay  him  the 
sum  of  50/.  in  case  the  said  horse  called  Bloomsbury  had  won  the  said  race. 
And  plaintiflf  says  that  he,  confiding  in  the  said  promise  of  defendant,  did 
then  pay  defendant  the  said  sum  of  1/.,  and  defendant  then  accepted  and 
received  the  same.  And  plaintiff  says  Aat,  at  the  time  of  the  making  of  the 
said  promise  of  defendant,  the  said  horse  called  Bloomsbury  had  won  the 
said  race :  and  ^defendant  ailerwards,  to  wit,  on,  &c.,  had  notice  of  r^goa 
the  premises.     Breach,  non-payment  of  the  501.  ■• 

lliird  plea.  That  the  consideration  for  die  makine^by  defendant  of  the 
said  promise  was  a  certain  illegal  bet  made  by  plaintiff,  to  wit,  a  bet  of  IL 
for  50/.  upon  the  result  of  a  certain  horserace,  to  wit,  the  race  in  the  decla* 
cation  mentioned,  contrary  4o  the  form  of  the  statute,  &c.    Verification. 

Demurrer,  alleging  for  grounds  that  the  plea  submits  matter  of  law  to  tht 
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jury,  and  concludes  with  a  verificarion,  though  no  new  matter  ot  &ct  is 
alleged,  but  only  matter  of  law:  and  that  the  averments  as  to  the  nature  of 
the  bet,  the  description  of  the  race,  and  the  circumstances  of  illegality  are  not 
sufficiently  certain.  Joinder.  The  defendant  stated,  amone  other  points  foi 
argument,  that  the  first  count  of  the  declaration  is  substantially  bad,  as  the 
contract  there  set  forth  is  for  payment  of  a  sum  exceeding  10/.  on  the  result 
of  a  horserace ;  and  that  the  fact  of  the  race  having  been  run  when  the  wager 
was  made  does  not  remove  the  illegali^. 

The  demurrer  was  argued  last  term.(a) 

Fortescuej  for  the  plaintiff,  stated  the  nrst-mentioned  objection  to  the  plea. 

/.  HendersoUy  contri.  The  declaration  is  bad,  being  muned  in  assumpsit 
upon  a  wager,  to  an  amount  exceeding  10/.,  on  a  horserace.  [Lord  Den- 
man,  C.  J.  The  race  had  been  run.  The  parties  betted,  not  upon  the  event, 
but  upon  the  accuracv  of  their  knowledge  respecting  it  Still  it  may  be  a 
ygoQi  c{uestion  whether  this  is  *not  a  wager  upon  a  horserace.]  The  wager 
-I  is  within  stats.  16  Car.  2,  c.  7,  and  9  Ann.  c.  14.  The  former  statute, 
8.  2,  mentions  horseraces ;  the  latter  (which  has  been  held  likewise  appli- 
cable to  bets  on  horseraces,)  (6)  imposes,  by  s.  6,  a  penalty  on  any  person 
who  ^^  shall,  at  any  one  time  or  sitting,  win  of  any  one  or  more  person  or  per- 
sons whatsoever,  above  the  sum  or  value  of  10/."  Stat.  18  G.  2,  c.  34,  s.  8, 
makes  it  penal  to  *^  win  or  lose  at  play,  or  by  betting,  at  any  one  time,  thu 
sum  or  value  of  10/."  This  was  a  winning  upon  a  horserace  Vithin  the  two 
former  statutes,  and  a  betting  within  the  last.  The  statute  of  Anne,  how- 
ever, is  sufficient  to  decide  this  case.  The  only  question  is,  whether  any 
distinction  arises  here  because  the  bet  was  upon  a  race  already  run.  There 
is  no  such  distinction.  In  Johnson's  Dictionaiy,  *^  Wager"  is  stated  to  mean 
'*  a  bet;  any  thing  pledged  upon  a  chance  or  performance."  Whether  the 
event  has  happened  or  not,  the  wager  here  is  equally  a  bet  upon  a  horserace. 
In  Roebuck  v.  Hammertony  2  Cowp.  737,  the  wager,  on  the  sex  of  the  Che* 
yalier  D'Eon,  was  defended,  but  without  success,  as  being  *'  a  mere  wager 
reduced  into  writing,  not  upon  any  future  contingency,  but  upon  a  fact  then 
existing."  If  the  present  wager  had  been  put  into  the  form  of  an  insurance, 
it  would  have  been  void,  according  to  that  case,  as  an  insurance  upon  an 
** event"  wherein  the  assured  had  "no  interest,"  contrary  to  stat.  14  G.  3, 
c.  48,  s.  1.  In  The  Earl  of  March  v.  Pigot^  5  Burr.  2802,  where  the  subject 
of  the  wager  was,  which  of  two  persons  would  survive  the  other,  it  was  not 
thought  by  the  court  to  make  any  difference  in  the  nature  of  the  bet,  that 
•coAi  ^^^  of  ^hc  persons  *  was  already  dead.  [Lord  Denman,  C.  J.  Is  there 
•I  any  case  where  the  wager  was  upon  a  fact  already  past,  and  known 
to  be  so  by  both  parties  ?]  In  Good  v.  EUiMy  3  T.  R.  693,  the  wager  was, 
whether  Susannah  Tye  had  or  had  not,  before  a  certain  day,  bought  David 
Coleman's  wagon ;  and  the  distinction  now  suggested  does  not  appear  to 
have  been  taken. 

Fortescucy  in  reply.  To  bring  this  case  within  stat  9  Ann.  Ct  14^  s.  5, 
the  winning  of  10/.  ought  to  have  been  by  what  the  statute  terms  a*^'  betting 
on  the  sides  or  handis  of  such  as  do  or  shall  play."  But  that  dbes  not 
apply  to  betting  on  a  past  race ;  if  it  did,  a  wager  on  the  event  of  a-  race  run 
many  yeara  ago  would  fall  within  the  statute.  Nor  is  the  transaction  void' 
independently  of  the  statute  of  Anne.  This  is  a  bet,  not  upon  phiy,  but  on 
a  naked  fact,  as  was  the  case  in  Good  v.  EUioU^  where  the  wager  was  heM 

« 

(a)  May  4th.    Before  Lord  Denman,  C.  J.,  Paueson,  WilUamft.andfWigfatinani.lii. 
(6)  Bee  Ctaytan  ▼.  /emnngi,  %  W.  BL  70S. 
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valid,  though  an  attempt  was  made  to  bring  it  within  stat.  14  G.  3,  c.  48, 
which,  however,  the  court  did  not  think  applicable.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  plaintiiT,  by  his  declaration,  sought  to  recover  50/.  on  a  wager  of  50/. 
to  1/.  laid  on  the  16th  May,  1839,  that  a  horse  called  Bloorasbury  had  won 
a  race  called  the  Derby,  which  had  been  run  on  the  15th  May,  by  Blooms- 
bury  and  other  horses,  with  an  averment  that  Bloomsbury  had,  at  the  time 
of  making  the  wager,  won  the  race.  The  plea  was,  that  the  consideration 
for  ^making  the  promise  was  an  illegal  bet  made  by  the  plaintiff,  r^/^or; 
viz.,  a  bet  of  1/.  to  50/.  on  the  result  of  the  horserace  mentioned  in  ■> 
the  declaration.  The  question  raised  on  demurrer  was  whether  a  wager  on 
a  horserace  already  passed  is  illegal. 

It  is  clear  from  a  long  train  of  authorities  that  this  bet  is  void  within  stat 
9  Ann.  c.  14,  if  that  statute  applies  to  a  bygone  horserace.  The  words  of 
the  enactment  are,  with  reference  to  this  question,  that,  if  any  person  shall, 
by  any  fraud,  &c.,  or  ill  practice,  in  playing,  &c.,  or  in  or  by  betting  on  the 
sides  of  such  as  shall  or  do  play,  win,  obtain,  or  acquire  to  himself  any  sum 
of  money,  or  shall,  at  any  one  time  or  sitting,  win  of  any  one  or  more  person  or 
persons  above  the  sum  or  value  of  10/.,  every  person  so  winning  by  such  ill 
practice,  or  winning  at  any  one  time  or  sitting  above  the  sum  of  10/.,  shall, 
upon  conviction  for  such  offence,  forfeit  five  times  the  value  of  the  sum  so 
won.  It  follolirs  that  an  action  cannot  be  maintained  for  a  bet  so  won.  But 
could  it  be  said  truly  of  the  plaintiflf  at  the  time  of  betting,  "  he  is  betting 
on  the  side  of  such  as  shall  or  do  plav  .^"  We  think  not :  the  play  was 
over ;  the  race  was  lost  and  won.  The  wager  neither  accompanied  any 
thing  then  in  a  course  of  being  done,  nor  contemplated  any  thing  then  re- 
maining to  be  done.  It  appears  to  us  that  no  latitude  of  construction  can 
bring  such  a  wager  within  these  words.  It  can  hardly  be  said  to  be  a  wager 
on  the  event  of  the  game,  but  rather  on  the  accuracy  of  the  information 
respecting  it  that  either  party  possessed.  We  cannot  therefore  say  that  this 
wager  is  prohibited  by  the  act,  or  prevent  the  plaintiff  from  recovering. 

^  Judgment  for  plaintiff. 

♦The  QUEEN  on  the  Prosecution  of  ARMSTRONG  and  FRANCIS,  .^^.^ 
Inhabitants  and  Parishioners  of  ST.  MARY,  LAMBETH,  v.  ^  ^"^ 
FALL  and  Others,  late  Churchwardens,  DOULTON  and  Others,  laie 
Overseers,  and  BALL  and  Others,  Collectors  of  the  Poor-rate,  in  the 
said  Parish. 

Mandamas  to  parish  officers  to  prodace  the  parish^rates  and  books  at  the  scrotiny  of  a 
poll  which  had  been  taken  for  the  election  of  churchwardens,  overseers,  and  surveyor. 
The  writ  stated  the  refusal  of  the  defendants  to  be  to  the  damage  of  the  parishioners ; 
and  the  complaint  to  be  by  them.  The  inducement  reciied  certain  facta  respecting 
the  polls.  Return  was  made  denying  these.  Two  parishioners,  for  themselves  and 
the  other  parishioners,  entered  traverses  on  the  denials,  npon  which  issues  were  joined, 
and,  on  trial,  found  for  the  crown.    The  judge  certified  for  a  special  jury. 

Held,  by  the  Court  of  Exchequer  Chamber  on  error. 

That,  as  against  the  defendants  on  this  record,  it  must  be  held  that  the  two  parishioners 
were  the  prosecutors. 

By  the  same  court  on  error,  and  by  the  Court  of  Q.  B.  on  motion. 

That  stau  1  W.  4,  c.  21,  ss.  3,  6,  applies  to  all  writs  of  mandamus,  and  entitles  proseea- 
tors  recovering  on  a  traverse  to  damages  and  costs,  whether  or  not  they  are  so  inte- 
rested as  to  have  been  entitled  to  sue  in  case  for  a  false  return. 

And  that  the  two  panshioners,  as  prosecutors,  were  entitled  to  damages  and  costs. 

The  jury  bavins;  omitted  to  find  damages,  Htld,  by  the  Court  of  Q.  B.,  that,  under  the  cir- 
cumstances above  stated,  the  judge  who  tried  the  cause  might  order,  from  his  recol- 
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leetioQ,  the  verdict  to  be  entered  on  the  postea  for  nominal  damages,  though  the  as- 
sociate's endorsement  on  the  nisi  prius  record  was  only  **  Verdict  for  the  crown." 
In  taxing  the  costs,  the  costs  of  obtaining  the  writ  were  included,  without  applying  to 
the  court  under  staL  1  W.  4,  c.  21,  s.  6.    Held  to  be  right,  by  the  Court  of  Q.  B. 

A  MANDAMUS  iflsued  in  Michaelmas  term,  1839,  commanding  the  defend- 
ants or  such  of  them  in  whose  power  or  custody  the  same  might  be,  to 
attend  at  the  Boys'  Parochial  School-house,  Lambeth  Green,  in  the  parish  of 
St.  Mary,  Lambeth,  with,  and  produce,  the  rate  made  on  the  26th  of  Septem- 
ber, 1837,  and  all  subsequent  rates,  and  the  collecting-books  for  the  said 
rates,  for  the  said  parish,  at  the  scrutiny  of  the  votes  given  at  the  polls  for 
the  choice  of  churchwardens  and  nomination  of  householders  to  be  returned 
to  the  justices  for  their  appointment  of  overseers,  and  for  the  election  of  per- 
sons to  serve  the  office  of  surveyors  of  the  highways,  within  the  parish,  in 
Easter  week  then  last ;  and  also  to  attend  from  day  to  day  until  such  scrutiny 
*6371  ^^^^  ^concluded,  and  to  allow  an  inspection  from  time  to  time  of  such 
•I   rates  and  books  for  the  purposes  of  the  scrutiny ;  or  show  cause,  &c. 

The  refusal  of  the  defendants  to  produce  the  books,  &c.,  was  stated  to  be 
'*  to  the  great  damage  and  grievance  of  the  inhabitants  and  parishioners  of 
the  said  parish,''  "  as  we  have  been  informed  by  their  complaint ;"  "  where- 
upon they  have  humbly  besought  us,"  &c.  The  inducement  to  the  man- 
damus suggested  that  a  vestry  meeting  was  held  in  Easter  week,  I839,(a) 
before  the  rector  of  the  parish  as  chairman,  for  the  purpose  of  choosing,  &c. 
as  above ;  and  alleged  the  demand  and  granting  of  certain  polls  at  that 
meeting,  and  that  they  were  duly  opened,  proceeded  with,  and  continued ; 
and  that  the  scrutiny  of  the  votes  was  duly  demanded  and  granted. 

These  allegations  were  severally  denied  in  the  return. 

The  prosecutors  took  sixteen  several  traverses  on  these  denials ;  on  all  of 
which  issues  were  joined.  The  traverses  were  entered  as  follows:  ^' And 
thereupon,  on  the  same  2d  day,"  &c.,  '^  come  as  well  Robert  Armstrong 
and  Charles  Larkin  Francis,  two  of  the  inhabitants  and  parishioners  of  the 
said  parish  of  St.  Mary,  Lambeth,  on  behalf  of  themselves  and  the  rest  of 
the  inhabitants  and  parishioners  of  the  said  parish  in  the  said  writ  named, 
by,"  &c.,  "  their  clerk  in  court,  as  the  said  George  Fall,"  &c.,  by  "  their 
clerk  in  court.  And  the  said  Robert  Armstrong  and  Charles  Larkin  Francis, 
having  heard  the  said  writ  and  return  read  (protesting  that  the  said  return 
and  the  matters  therein  contained  are  insufficient  in  law  to  bar  or  preclude 
^c'yo-t  them  from  having  a  ^peremptory  writ  of  mandamus  in  this  behalf,) 
-'  for  plea  to  the  said  return,  the  said  Robert  Armstrong  and  Charies 
Larkin  Francis,  by  force  of  the  statute  in  such  case  made  and  provided, 
say,"  &c.  Then  followed  the  traverses,  with  prayer  of  inquiry  by  the 
country.  '^And  the  said  George  Fall,"  &c.,  ^^  as  to  the  said  several  mat- 
ters to  which  the  said  Robert  Armstrong  and  Charles  Larkin  Francis  have 
prayed  may  be  inquired  of  by  the  country,  do  the  like.  Therefore  for  the 
trying  the  said  several  issues  above  joined  between  the  parties,  in  manner 
and  form  aforesaid,  let  a  jury  in  that  behalf  come,"  &c.,  ^^  who  are  not  of 
the  kindred  either  of  the  said  Robert  Armstrong  and  Charles  Larkin  Francis, 
or  of  the  said  George  Fall,"  &c. :  "  because  as  well  the  said  Robert  Arm- 
stiong  and  Charles  Larkin  Francis,  as  the  said  Greorge  Fall,"  &c.,  f^have 
put  themselves  in  that  behalf  upon  the  said  jury.  The  same  day  is  given  as 
well  to  the  said  Robert  Armstrong  and  Charles  Larkin  Francis,  as  to  the 
said  Georgre  Fall,"  &c.  ^^  At  which  time,  to  wit,  on,"  &c.,  ^'  come  as  well 
the  said  Robert  Armstrong  and  Charles  Larkin  Francis,  by  their  clerk  in 
(a)  See  Eigma  r.  I^O^l^,  \%  A.  dc  E.  189»  144»  (40  E.C.  L.  R.  48.) 
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court  aforesaid,  as  the  said  George  Fall/'  &c.|  **  by  their  cleik  m  court 
aforesaid.  And  the  sheriff,"  &c.  The  postea  also  set  forth  the  appearance 
before  the  justices  of  assize  of  ^^  the  within-named  Robert  Armstrong  and 
Charles  Larkin  Francis,  on  behalf  of  themselves  and  the  rest  of  the  inha- 
bitants and  parishioners  of  the  parish,"  &c.,  "  by  their  clerk  in  court,"  not 
naming  the  crown  or  any  one  as  appearing  for  the  crown. 

The  cause  was  tried  at  the  Surrey  Spring  assizes,  1840,  before  Lord 
Abinger,  C.  B.,  when  a  verdict  was  found  for  the  crown  on  all  the  issues. 
No  damages  were  *found,  mentioned,  or  assessed  by  the  jury ;  and  r*^^ 
the  verdict  was  endorsed  on  the  nisi  prius  record  without  any  da-  ^ 
mages.  The  prosecutors  afterwards  (a)  obtained  a  summons  calling  on  the 
defendants  to  show  cause  why  the  verdict  should  not  be  entered  on  the 
postea  with  nominal  damages ;  and,  the  summons  having  been  attended 
before  Lord  Abinoeb,  C.B.,  his  lordship  made  an  order  of  21st  November, 
1840,  ^^  that  the  verdict  found  for  the  prosecutors  upon  the  issues  joined  in 
this  case  be  entered  on  the  postea  with  Is,  damages." 

G.  HayeSy  m  Michaelmas  term,  1840,  obtained  a  rule  nisi  for  setting  this 
order  aside,  on  affidavit  of  the  above  facts.  The  affidavit  also  stated  that 
the  lord  chief  baron,  on  hearing  the  summons,  referred  to  his  notes  of  the 
trial,  and  said  that  they  corresponded  with  the  finding  of  the  iury,  and  that 
the  entry  by  the  associate  was  correct,  the  jury  having  founcl  a  verdict  for 
the  crown  generally :  it  was  also  stated  that,  after  nearing  counsel,  hu 
lordship  said  that,  had  his  attention  been  called  to  the  fact,  he  should  have 
directed  the  juiy  to  give  nominal  damages. 

The  affidavits  in  answer  stated  that  the  endorsement  on  the  nisi  prius 
record,  by  the  associate,  was  simply  ^'  verdict  for  the  crown ;"  that  bis  lord- 
ship had  certified  that  the  case  was  proper  to  be  tried  by  a  special  jury ;  and 
that  no  postea  was  entered  on  the  record  till  after  the  order  of  21st  NoTem- 
ber,  1840 ;  after  which  the  postea  was  entered  on  the  record  by  the  clerk  in 
court,  in  pursuance  of  the  order ;  and  it  was  denied  *that  the  lord  r^gio 
chief  baron  had  assented  to  the  correctness  of  the  verdict.  '■ 

In  last  Hilary  term,(6) 

Sir  /.  Campoelly  Attomey*GeneraI,  Thesiger^  and  iSbann,  showed  cause. 
The  court  has  no  doubt  jurisdiction  over  the  postea,  as  the  record  is  of  tbb 
court.  But  the  postea  should  be  entered  according  to  the  directions  of  the 
judge  at  nisi  prius,  who  gives  to  the  finding  of  the  jury  its  legal  effect.  It 
appears  that  it  never  was  entered  without  damages;  only  the  associate's 
minute  did  not  specify  damages.  What  the  eflect  of  die  amended  entry  may 
be  is  not  now  the  question.  The  amendment  was  clearly  not  too  late; 
Bichardsan  v.  MeUish,  3  Bing.  334,  (11  £.  C.  L.  R.  127.)  (c)  In  Kynasbn 
V.  The  MayoTy  ^c,  of  Shrewsbury^  2  Str.  1051,  it  was  laid  down  that  no 
judgment  can  be  given  on  a  traverse  to  a  return  if  no  dama^  be  found ; 
and  the  House  of  Lords,  on  error,  reversed  the  judgment  which  had  been 

g'ven  below,  without  damages,  to  quash  the  return,  and  directed  that  the 
ourt  of  King's  Bench  should  award  a  venire  de  novo.  The  meaning  of  the 
juiy  here  must  of  course  have  been  to  find  whatever  fiicts  were  legally  in- 
volved in  their  verdict  for  the  crown ;  and  one  such  fiaurt  was,  that  the  pro* 

(a)  It  appeared  that  this  was  done  in  conseqneDce  of  a  difficulty  which  arose  apoo  the 
taxation  of  costs.    See  the  judgment,  post,  p.  646.    Also  p.  650. 

(6)  January  ISth,  1641.  Before  Loid  Denman,  C.  J.,  LitUedale,  Patteson,  and  CoI^ 
Tidge,  Js. 

(e)  See  MelHth  ▼.  Riekard^im,  7  B.  &  C.  819,  (14  E.  C.  U  R.  189;)  JfeffiMv.  Rkkardm, 
$  BiDg.  136,  (88  E.  C.  L.  R.  876;)  a  C.  6  Bligh,  N.  a  76,  64.  See  also  CWity  7.i>N^» 
raylcncm,  11  A.  6^  B.  1006, 1018,  note  (a),  (89  E.  C.  U  R.  808.) 
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secutor  was  entitled  to  nominal  damages :  without  this  their  finding  was  a 
nullity.  Juries  never,  in  fact,  name  damages  in  ejectment  or  debt;  yet 
*6411  ^^'^^S^  ^^  always  entered,  and  the  record  would  be  erroneous  *with- 

-'  out  such  entry.  [Patteson,  J.  But  the  officer  always  reads  to  them 
the  entry  intended  to  be  made ;  '^you  find  for  the  plaintifl,  damages  Is. "J 
That  seems  to  be  inunaterial,  if  the  officer  is  entided  to  assume  such  finding 
to  be  the  legal  meaning  of  the  verdict.  So  the  juiy  always  appear  by  the 
entry  to  find  some  sum  for  costs ;  but  they  never  do  so  find.  Such  a  power 
as  the  judge  here  assumed  has  often  been  exercised.  In  Eddowes  v.  Hopkins ^ 
1  Doug.  376,  a  declaration  contained  inconsistent  counts,  but  evidence  was 
offered  on  consistent  counts  only :  the  verdict,  which  had  been  entered  gene- 
rally, was  amended  from  the  judge's  notes,  and  entered  up  on  the  counts 
only  upon  which  the  evidence  had  been  given.  In  Regina  v.  Virrierj  12  A. 
&  E.  317,  (40  £.  C.  L.  R.  48,)  it  is  true,  an  amendment  was  disallowed ; 
but  there  the  amendment  was  made  in  direct  contradicdon  of  the  express, 
though  erroneous,  finding  of  the  Jury ;  and  the  judge  amended,  not  by  his 
notes,  but  by  a  personal  recollection  of  fieicts,  from  which,  as  he  conceived, 
he  could  collect  the  intention  of  the  jury.  But  it  seems  from  the  language  of 
the  court  that,  had  there  been  any  notes  to  amend  by,  the  amendment  would 
have  been  allowed.(a)  In  Spencer  v.  Gotery  1  H.  Bl.  78,  the  amendment  was 
refused,  because  no  reason  appeared  for  inferring  that  such  amendment  would 
meet  the  intention  of  the  jury.  An  amendment  was  refused  on  the  same 
principle  in  Empstm  v.  Gnfin^  11  A.  &  E.  186,  (39  £.  C.  L.  R.  42,)  where 
evidence  had  been  given  on  a  bad  count  as  well  as  on  good  ones.  But«in 
Ernest  v.  Brown^  4  New  Ca.  162,  (33  E.  C.  L.  R.  309,)  though  the  verdict 
was  general,  the  intention  of  the  jurv  being  clear  from  the  judge's  notes,  the 
*6421   ^^"^'^^  ^^  ^amended.     Feize  v.  Thompson^  1  Taunt.  121,  is  a  very 

-'  strong  instance  of  the  exercise  of  the  power  of  amendment.  The 
jury  there  were  going  to  find  for  the  defendant,  from  an  inability  to  propor- 
tion the  damages,  though  it  was  clear  that  the  plaintiff  had  sustained  some 
damage ;  the  plaintiff  was  thereupon  nonsuited,  and  the  Court  of  Common 
Pleas  allowed  a  verdict  to  be  entered  for  the  plaintiff  with  nominal  damages. 
In  CoUerill  v.  Hobby y  4  B.  &  C.  465,  (10  E.  C.  L.  R.  379,)  the  jury  found 
5/.  damages,  which  was  not  justified  by  the  facts,  but  it  appeared  that  the 
plaintiff  was  entitled  to  judgment ;  and  this  court,  instead  of  making  absolute 
a  rule  for  a  nonsuit,  discharged  it,  reducing  the  verdict  to  nominal  damages. 
In  Marzetti  v.  Williams,  1  B.  &  Ad.  415,  (20  E.  C.  L.  R.  412,)  where  no 
substantial  damage  was  recoverable,  a  verdict  for  nominal  damages  was 
entered.  [Lord  Denman,  C.  J.  That  appears  to  have  been  done  at  the 
trial.]  The  language  of  Patteson,  J.,  in  Fogarty  v.  Smith,  4  Dowl.  P.  C. 
595,  597,  seems  to  show  that  nominal  damages  mav  be  treated  almost  as  an 
inference  of  law.  No  objection  could  at  anv  rate  have  been  taken  here  if 
the  associate  had  himself  mentioned  the  nommal  damages,  and  so  read  the 
finding  to  the  jury ;  and  that  would  have  been  the  most  regular  course ;  but 
by  Stat.  8  H.  6,  c.  12,  s.  2,  the  court  may  amend  the  misprision  of  the  clerk. 
Sir  F.  Pollock  and  6.  Hayes,  contri.  There  is  no  distinction  in  prin- 
ciple between  amending  a  postea  and  ordering  a  postea,  not  yet  com- 
pleted, to  be  entered  up  to  an  effect  different  from  the  finding  of  the  jury. 
[Lord  Dekman,  C.  J.  The  master  informs  us  that  the  postea  is  not  in  fact 
exhibited  at  the  taxation,  but  remains  incomplete  till  the  allocatur  is  ready ; 
*fi4.^1   ^^^^  ^^  officers  ^require  the  postea,  and,  if  that  be  incorrect,  with* 

-I  hold  the  allocatur  till  the  inaccuracy  is  cured.]    It  must  be  admitted 

(a)  8ee  13  A.  &  B.  837,  336,  (40  E.  C.  L.  R.  48.) 
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that  Feize  ▼.  T/umg^on  ^oes  to  the  full  extent  of  the  principle  ccmtended  for 
by  the  prosecutors,  and  indeed  much  fiirther ;  but  that  case  cannot  be  sup- 
ported. Nominal  damages  may  be  a  penny,  a  shilling,  a  pound :  how  can 
the  court  fix  a  sum  as  a  matter  of  law  ?  In  Kynaston  v.  The  Mayor ^  Sfc.y  of 
Shrewsbury y  2  Str.  1051,  there  was  a  special  verdict,  which,  in  eflect,  is  not 
the  finding  of  the  jury,  but  the  result  of  an  arrangement  between  the  parties 
under  the  direction  of  the  court.  Empson  y.  Griffin^  and  other  cases  cited 
for  the  prosecutors,  show  that  the  court,  though  they  will  amend  when  a 
proper  case  appears,  reouire  that  the  intention  of  the  jury  shall  be  distinctly 
shown.  The  court  will  carry  into  efiect  what  the  jury  must  have  actualiV 
meant,  not  what  they  might  have  meant  under  a  diflferent  state  of  the  evi- 
dence, upon  a  diflerent  suggestion  of  counsel.  Richardson  v.  MeUishj 
3  Bing.  334,  (11  E.  C.  L.  R.  127,)  goes  no  fSeirther  than  this.  In  Jackson 
V.  WtUiumsony  2  T.  R.  281,  the  court  refused  to  increase  the  damages  on 
the  postea,  even  on  express  affidavit  by  the  jurors  of  their  meaning.  lo 
CoUerUl  v.  Hobby  damages  had  been  found ;  and  no  objection  was  made  to 
the  amendment.  Damages  were  found  also  in  Ernest  v.  Brown.  As  to  the 
ordinary  entry  of  costs,  mat  is  properly  the  act  of  the  court.  In  1  HuUock 
on  Costs,  2,  2d  ed.,  it  is  said,  on  the  authority  of  Chief  Baron  GiLBERT,(a) 
^^  that  the  justices  in  Eyre  were  wont  at  then:  itersy  before  the  statute  of 
Gloucester,  6  Ed.  1,  c.  1,  s.  2,  to  assess  the  costs  of  *the  plaintifT,  rmcAA 
where  he  had  prevailed,  at  a  reasonable  sum,  exclusive  of,  and  un-  '- 
blended  with  the  damages  which  he  had  recovered ;  and  that  this  custom 
continued  until  that  part  of  our  judicial  polity,  relative  to  the  ancient  Uers^ 
was  superseded  by  the  introduction  of  the  modem  justices  of  assize  and  m'si 

nW.'^     The  omission  of  such  costs  in  the  judgment  would  not  be  error. 

Sir  /.  Campbellj  Attorney-General.  That  is  true  only  of  the  costs  de  inert- 
meni^.  Patteson,  J.  Costs  de  incremento  are  always  entered  ^^  and  with 
his  consent ;"  the  plaintifT  might  therefore  waive  those.]  It  would  surely 
not  be  error  if  the  other  costs  were  not  found  by  the  jury,  and  not  entered 
on  the  record  at  all.  It  is  absurd  to  enter  damages  for  the  plaintifT  where 
there  are  two  pleas  to  the  whole  action,  and  one  of  these  is  found  for  the 
defendant.  Stat.  6  H.  6,  c.  12,  s.  2,  has  no  application  here ;  for  it  cannot 
be  pretended  that  there  has  been  a  misprision  by  the  officer. 

But,  further,  the  prosecutors  have  no  right  to  damages,  even  nominal. 
They  have  no  personal  interest  in  the  question  at  issue.    Before  stat.  9  Ann. 
c.  20,  when  the  prosecutor  wished  to  deny  the  truth  of  a  return,  he  mig^t 
bring  an  action  for  damages  for  a  false  return,  if  he  had  an  interest ;  but, 
if  he  had  no  interest,  the  remedy  was  by  information ;  case  of  The  Surgeons* 
Company y  1  Salk.  374 ;  Rex  v.  7%^  Overseers  of  Spotlandy  Ca.  K.  6.  Temp. 
Hardw.  184 ;  Rex  v.  Mayor  and  Aldermen  ofJVbUinghamy  Bull.  N.  P.  203. 
Then  stat.  9  Ann.  c.  20,  s.  2,  enables  a  prosecutor,  in  cases  of  corporate 
offices,  to  traverse  the  return,  and  provides  that,  if  he  obtain  a  verdict  on  such 
traverse,  he  may  recover  damages  and  costs  as  he  might  in  an  action  for  a 
false  return.   But,  as  he  could  recover  no  damages  in  such  *an  action   r%f^AK 
unless  he  were  interested,  he  could  recover  none  on  a  traverse  unless   ^ 
he  were  interested.    Stat.  1  W.  4,  c.  21,  s.  3,  extends  the  provisions  of  stat 
9  Ann.  c.  20,  to  all  writs  of  mandamus ;  but  it  does  not  enlarge  the  enact 
ments  of  that  statute.     The  rule,  therefore,  is  now,  that,  in  all  proceedings 
by  mandamus,  a  prosecutor  may  traverse  the  return ;  but  he  cannot  recover 
damages  on  the  traverse  unless  he  be  interested,  any  more  than,  at  common 
law,  he  could  have  recovered  in  an  action  on  a  false  •^^l^n.   [Littledale,  J. 

(a)  Gilbert's  Hist.  C.  P.  S66. 
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Then  you  say  that,  after  the  amendment  has  been  made,  there  will  be  error 
on  the  record.]  That  will  b«>  so :  but  the  defendants  are  entitled  to  urge 
this  objection  against  introducing  the  amendment.  If  the  judge  had  directed 
the  jury  to  give  damages,  the  defendants  might  have  excepted ;  the  course 
now  contended  for  would  prevent  them  from  so  doing.  It  will  perhaps  be 
said,  if  damages  be  entered  up,  that  such  a  finding  concludes  the  defendants 
from  denying  the  fact  of  interest. 

Sir  J.  Campbellj  Attorney-General.  As  to  the  point  last  made :  in  Bex  v. 
7%e  Overseers  ofSpoUandj  Ca.  K.  B.  temp.  Hardw.  184,  Lord  Hardwickk 
considered  the  traverse  under  stat.  9  Ann.  c.  20,  s.  2,  to  be  on  precisely 
the  same  ground  as  the  action  for  a  false  return ;  and  consequently  the  tra- 
verse under  stat  1  W.  4,  c.  21,  s.  3,  also,  must  be  attendee!  with  all  those 
consequences  which,  before  the  statute  of  Anne,  foUowed  only  where  an 
action  could  be  maintained  on  a  false  return. 

CSir.  adv.  vtUt, 

Lord  Denman,  C.  J.,  in  the  same  term,  (January  28th,  1841,)  delivered 
the  judgment  of  the  court. 

*6461  *^^  ^^  ^^^^  ^  ^^^  ^^  mandamus  issued,,  directed  to  the  church- 
-I  wardens  and  overseers  of  the  parish  of  St.  Maiy,  Lambeth,  to  which 
they  made  a  return,  which  return  was  traversed,  and  several  issues  joined 
on  the  traverses.  The  case  was  tried  before  Lord  Abinger,  at  the  Surrey 
assizes ;  when  his  lordship  directed  a  verdict  for  the  crown  on  all  the  issues. 
The  verdict  was  taken  accordingly,  and  a  minute  made  by  the  associate  in 
the  following  words,  ^^  Verdict  for  the  crown."  The  learned  judge  also 
certified  on  tbe  back  of  the  record  that  the  case  was  proper  to  be  tried  by  a 
special  jur}%  Before  any  postea  was  formally  entered,  the  prosecutors  pro- 
ceeded to  tax  their  costs ;  but  the  master  rdfiised  to  do  so,  because,  upon 
the  production  of  the  record  with  the  minute  of  the  associate  thereon,  it  did 
not  appear  that  any  damages  were  found  by  the  jury.  Upon  this  a  summons 
was  tadcen  out  before  Lord  Abinger,  C.  B.,  who,  after  hearing  counsel, 
ordered  that  the  verdict  should  be  entered  with  Is.  damages. 

A  rule  nisi  having  been  obtained  to  set  aside  that  order,  the  case  has  been 
argued  before  us.  And  it  has  been  contended,  first,  that  the  order  was  void, 
inasmuch  as  it  was  in  effect  to  amend  the  postea,  when  there  was  nothing 
to  amend  by :  and,  secondly,  that  no  damages  could  be  ^ven,  inasmuch  as 
it  appeared  by  the  writ  of  mandamus  that  the  matter  complained  of  was  one 
of  a  public  nature,  regarding  the  rights  of  the  parish  at  large,  and  not  one 
by  which  the  prosecutors  had  individually  sustamed  any  particular  damage. 

As  to  the  first,  the  entry  of  nominal  damages  in  such  a  case  as  the  present 
is  quite  of  course,  and  entirely  a  matter  of  form,  in  which  the  jury  could  not 
exercise  any  discretion.     The  omission  to  mention  nominal  damages  to  the 

*fi471  J"'?'  ^^  ^  ^^^^^  ihem  as  part  of  the  'associate's  minute,  was  purely 
-I  accidental ;  and  it  cannot  be  doubted  that  the  learned  judge  intend* 
ed  to  direct  the  jury  to  give  such  nominal  damages.  He  has  made  the  order 
to  enter  them  with  that  full  impression ;  and  in  such  a  case  we  think  that 
the  memory  of  the  learned  judge  is  suflScient,  without  any  thing  vnritten 
whereby  to  amend  the  record.  Added  to  which,  the  very  certificate  for  the 
costs  of  the  special  jury  may,  we  think,  be  treated  as  a  document  whereby 
to  amend  the  recora;  since  that  certificate  would  be  wholly  inoperative 
unless  damages  were  given ;  for  without  damages  there  can  be  no  costs. 
We  are,  therefore,  of  opinion  that  the  learned  judge  was  well  warranted  in 
making  this  order  in  furtherance  of  what  was  plainly  intended,  and  did  in 
substance  take  place,  at  the  trial  of  the  cause. 
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As  to  the  second  objectioiii  it  is  undoubtedly  true  that,  at  comiBon  law, 
the  return  to  this  mandamus  could  not  have  been  traversed,  neither  could 
the  prosecutors  have  brought  any  action  on  the  case  for  a  false  retum, 
because  they  had  not  individually  sustained  any  particular  damage.  The 
only  remedy  would  have  been  by  information  for  a  false  return,  in  which  no 
damages  would  have  been  recoverable.  All  this  is  abundantly  clear  from 
the  case  of  Bex  v.  The  Overseers  ofSpotland.  It  is  equally  clear  that  stat. 
9  Ann.  c.  20,  s.  2,  giving  the  poMFcr  of  traversing  the  return  to  a  manda- 
mus, applies  only  to  cases  where  an  action  on  the  case  for  a  false  return 
would  lie  at  coounon  law.  The  statute  is  pointed  to  individual  damage, 
and  expressly  enacts  that  the  prosecutor  shall  recover  damages  as  he  mi^t 
have  done  in  an  action  on  the  case.  Under  this  ^statute,  if  a  verdict  rmf^Ao 
be  taken  for  the  crown  ixion  a  traverse  without  damages,  it  is  a  nul-  I- 
lity  ;  and,  upon  a  writ  of  error,  a  venire  de  novo  must  be  awarded.  This 
appears  from  the  case  of  Kynaston  v.  The  Mayor ^  ^c,  of  Shrewsbury ^  2  Str. 
1051.  But  this  is  a  traverse  under  stat.  1  W.  4,  c.  21,  s.  3,  which  extends 
the  provisions  of  stat.  9  Ann.  c.  20,  to  all  writs  of  mandamus.  The  defend- 
ants contend  that,  though  the  words  of  this  statute  are  general,  yet  that,  as 
the  provisions  extended  bv  it  relate  only  to  cases  where  an  action  on  the 
case  would  lie,  the  general  words  must  necessarily  be  restrained  to  all  writs 
of  mandamus  where  the  prosecutor  might  maintain  an  action  on  the  case, 
though  they  should  not  relate  to  franchises  in  corporations,  to  which  the 
stat.  9  Ann.  c.  20,  was  confined,  and  that  such  extension  was  all  that  was 
intended  by  the  stat.  1  W.  4,  c.  21.  We  do  not  agree  to  this  view  of  the 
stat  1  W.  4,  c.  21,  which  we  consider  to  embrace,  not' only  in  terms,  but 
m  spirit  and  intention,  all  writs  of  mandamus  whatever. 

The  objection,  however,  goes  beyond  the  question  of  damages,  and 
amounts  to  a  denial  that  any  traverse  could  legally  be  taken  to  the  return  to 
such  a  mandamus  as  the  present:  and,  as  the  want  of  individual  damage 
appears  on  the  record,  the  objection  is  on  the  record,  and  we  are  not  called 
upon  strictly  to  dispose  of  it  upon  the  present  motion.  The  defendants, 
however,  contend  further  that,  assuming  stat.  1  W.  4,  c.  21,  to  embrace  all 
writs  of  mandamus,  yet  it  must  be  taken  as  substituting  the  traverse  for  an 
action  on  the  case  where  such  action  would  lie,  and  for  an  information  where 
it  would  not.  So  that  in  the  one  case  damages  would  be  recoverable,  in  die 
other  not.  We  *cannot  at  all  accede  to  this  reasoning,  or  suppose  rv^jQ 
that  the  legislature  intended  to  give  the  prosecutor  of  such  a  writ  of  ^ 
mandamus  as  the  present  the  power  of  traversing  the  return  and  obtaining  a 
verdict  without  damages ;  which  verdict  would,  by  law,  as  laid  down  in 
the  House  of  Lords  in  Kynaston  v.  The  Mayor ^  Sfc.  ofShrewAury^  be  a  nul- 
lity. On  the  contraiy,  we  are  of  opinion  that  the  liberty  of  traversing  the 
return  of  necessity  includes  the  recovery  of  some  damages,  if  the  party  tra- 
versing obtains  a  verdict ;  and  as,  upon  this  part  of  the  argument,  it  must 
be  taken  that  the  statute  embraces  all  writs  of  mandamus,  it  follows  that  it 
has,  in  effect,  done  awav  with  the  distinction  with  respect  to  matter  of  public 
interest  and  matter  of  mdividual  damage,  so  far  as  regards  the  remedy  by 
way  of  mandamus. 

For  these  reasons  we  are  of  opmion  that  the  present  rule  must  be  dis- 
charged. Rule  discharged. 

The  costs  were  taxed  at  364/.  The  following  was  the  entry  on  the  poatea, 
after  the  finding  of  the  iury  on  the  several  traverses:  ^^And  the  jurora 
aforesaid,  upon  their  oath  aforesaid,  further  and  lastly  say  that  they  assess 
the  damages  of  the  said  Robert  Armstrong  and  Charles  Jjulda  Fraodsv" 
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(the  prosecutors,)  <^  on  the  behalf  of  themselves  and  the  rest  of  the  inhabit- 
ants and  parishioners  of  the  said  parish  in  the  \irithin  writ  named,  on  the 
occasion  of  the  premises  aforesaid,  over  and  above  their  costs  and  charges 
by  them  expended  about  thdr  suit  in  this  behalf,  to  1«.,  and  for  their  costs 
*6501  ^^^  charges  to  40«.  Therefore  it  is  considered  that  the  *said" 
^  (prosecutors)  **  on  behalf  of  themselves  and  the  rest  of  the  inhabit 
ants  and  parishioners  of  the  said  parish  of  Saint  Mary  Lambeth,  do  recover 
against  the  said  Geoi^  Fall,"  &c.,  (naming  the  other  defendants,)  '^  their 
said  damages,  costs,  and  charges,  by  the  jurors  aforesaid  in  form  aforesaid 
assessed,  and  also  354/.  for  their  costs  and  charges  by  the  court  here 
adjudged  of  increase  to  the  said"  (prosecutors,)  ^^  with  their  assents :  which 
said  damages,  costs,  and  chains  amount  to  3542.  Is. :  and  the  said  Geoiw 
Fall,"  &c.,  "  in  mercy."  Of  the  354/.,  46/.  I2s.  6d.  referred  to  the  appli- 
cation  for  the  writ  of  mandamus,  and  the  remaining  307/.  Is.  6d.  to  the  costs 
of  issuing  the  writ,  and  of  the  traverse  and  judgment.  Sir  F.  Pollock^  in 
last  Michaelmas  term,  (before  the  making  of  die  order  of  Lord  Abingeb, 
C.  B.,  mentioned  anti,  p.  639,)  obtained  a  rule  calling  on  the  prosecutors 
to  show  cause  why  the  taxation  should  not  be  set  aside  or  reviewed.  In  last 
Hilary  term,(a)  after  judgment  had  been  pronounced  on  the  rule  for  setting 
aside  the  order  of  the  lord  chief  baron,  as  above  reported. 

Sir  J.  Campbellj  Attorney-General,  ThesigeVy  and  Swann  showed  cause. 
The  general  objection  to  the  costs  has  been  disposed  of  by  the  amendment 
of  the  postea,  which  the  court  has  sanctioned.  The  defendants  will,  how- 
ever, contend  that  the  master  could  not  include  in  his  taxation  the  costs  of 
obtaining  the  writ,  without  a  previous  application  to  this  court,  under  stat. 
1  W.  4,  c.  21,  s.  6.  Before  the  statute,  no  such  application  was  necessary 
where  there  was  a  successful  action  for  a  false  return,  or  where  a  traverse 
^6511  ^^  taken,  *and  found  for  the  prosecutor;  because  the  costs  of  ob- 
-'  taining  the  writ  were  included  in  the  costs  of  suit  in  the  action,  or 
those  of  the  traverse  under  stat.  9  Ann.  c.  20,  s.  2.  But  as  there  were  no 
means  of  giving  costs  to  the  prosecutor  where,  for  instance,  the  writ  was 
obeyed,  or  where  the  return  was  quashed,  or  to  the  defendant  where  the 
return  was  held  good,  those  cases  were  provided  for  by  stat.  I  W.  4,  c.  21, 
s.  6.  The  prosecutors,  therefore,  in  this  case,  are  entitled  to  their  costs, 
independently  of  the  last-named  statute,  unless  it  take  away  the  right ;  but 
it  contains  no  words  to  that  effect. 

Sir  F.  Pollock^  contr^.  Stat.  1  W.  4,  c.  21,  s.  6,  gives  the  court  a  dis- 
cretion as  to  all  the  costs  in  all  cases.  The  prosecutors  were  therefore  bound 
to  apply  to  the  court ;  and  the  court,  in  the  exercise  of  its  discretion,  will 
not  compel  public  officers  to  pay  costs  in  a  case  where  they  have  no  personal 
interest.  [Lord  Denman,  C.  J.  The  clause  is  not  distinctly  wonled ;  but 
I  think  we  can  hardly  help  seeing  what  the  legislature  must  have  meant.  We 
will  postpone  our  judgment,  however,  till  we  have  heard  the  argument  in 
lUgina  V.  KeUc^l  post,  p.  660. 

Cur.  adv.  vuU, 

Lord  Denman,  C.  J.,  now  delivered  judgment. 

This  was  an  application  to  direct  the  master  to  review  his  taxation,  on  the 
ground  that  he  had  no  authority  to  tax  any  costs  of  the  writ  of  mandamus 
without  a  rule  previously  obtained  from  the  court  for  that  special  purpose. 

The  writ  had  issued  to  the  parish  officers  of  Lambeth,  whose  return  to  if 
*6521  ^^^  traversed,  *and  negatived  by  the  verdict  of  a  Jury  on  a  trial  of 
-'   the  facts  in  issue. 

0 

(a)  Jannaiy  80th,  1841.    Before  Lord  Denman,  C.  J.,  Littledale,  and  PaUesoaf  1% 
VOL.  xu,  90  3  o  2 
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The  costs  of  the  trial  have  been  awarded.  The  question,  whether  those 
of  the  writ  can  be  included  in  them,  depends  on  the  last  section  of  stat. 
1  W.  4,  c.  21,  which,  '^  for  making  some  further  provision  for  the  pajmeot 
of  costs  on  appUcations  for  mandamus,"  enacts  '^  that  in  all  cases  of  appli- 
cation for  any  writ  of  mandamus  whatsoever,  the  costs  of  such  application, 
whether  the  writ  shall  be  granted  or  refused,  and  also  the  costs  of  the  writ, 
if  the  same  shall  be  issued  and  obeyed,  shall  be  in  tne  discretion  of  the 
court,  and  the  court  b  hereby  authorized  to  order  and  direct  by  whom  and 
to  whom  the  same  shall  be  paid."  But  the  third  section  had  already  pro- 
vided '^  that  the  several  enactments  contained"  in  stat.  9  Ann.  c.  20, 
*^  relating  to  the  return  to  writs  of  mandamus,  and  the  proceedings  on  such 
returns,  and  to  the  recovery  of  damages  and  costs,"  are  extended  to  all 
writs  of  mandamus,  and  the  proceedings  thereon.  What  then  is  the  enact- 
ment in  9  Ann.  relating  to  costs  ?  The  second  section  enables  the  prosecutor 
of  a  writ  of  mandamus  to  traverse  the  return,  and  the  defendant  to  take 
issue,  and  directs  a  trial ;  and,  in  case  a  verdict  shall  be  found  for  the  prose- 
cutor, he  shall  recover  such  damages  and  costs  as  he  might  in  an  action  on 
the  case  for  a  false  return.  Now  it  is  clear  that  this  provision  was  not 
intended  to  be  repealed  by  stat.  1  W.  4,  c.  23,  the  clause  of  which,  (s.  6,) 
already  cited,  for  making  further  provision  for  costs,  was  evidently  desired 
merely  for  the  cases  omitted  in  the  stat.  9  Ann.  c.  20,  where  no  wnt  is 
granted,  or,  if  granted,  is  at  once  obeyed.  Whether  the  words  may  not 
extend  farther,  and  give  the  court  discretionaiv  ^power  over  the  costs  t^cm 
in  all  cases  may  be  a  question  fit  to  be  considered ;  but  nothing  re-  *- 
quires  the  exercise  of  that  discretion  in  all  cases.  The  utmost  effect  of  the 
words  is  to  permit  the  court,  on  a  proper  application,  to  deprive  a  party  of 
costs.  We  give  nq  opinion  on  this  point,  but  are  of  opinion  that,  in  the 
absence  of  such  application,  the  prosecutor,  succeeding  on  the  trial,  as  he 
has  done  here,  is  entided  to  his  costs.  The  rule  must,  therefore,  be  dis- 
charged. Rule  discharged. 

Error  was  brought  in  the  Exchequer  Chamber  on  the  judgment  upon  the 
mandamus. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  QUEEN,  on  the  Prosecution  of  ARMSTRONG  and  FRANCIS,  v. 

FALL  and  Others. 
8ee  syllabus,  ante,  p.  636. 

The  case  was  argued  in  Hilaiy  vacation,  I842.(a) 

G.  Hayes ^  for  the  plaintiffs  in  erron  The  judgment  is  erroneous  in  gi\- 
ing  damages  where  no  legal  injury  has  been  sustained.  That  no  damages 
could  have  been  recover^,  either  at  common  law  or  under  stat.  9  Ann.  c. 
520,  is  admitted  in  the  judgment  of  the  Court  of  Queen's  Bench  on  the 
motion  to  set  aside  the  orde«*  of  the  lord  chief  baron.(6)  First,  as  to  the 
common  •law.  The  prosecutors  appear  by  the  record  to  come  be-  r*/*^^ 
fore  the  court,  not  in  the  character  of  private  individuals,  but  as  ^ 
inhabitants  and  parishioners,  on  behalf  of  themselves  and  the  other  in- 
habitants and  parishioners.     It  does  not  even  appear  that  they  are  the 

(a)  Monday,  Febraary  7th,  1842.    Before  Tindal,  C.  J.,  Alderson,  Erskine,  and  Manl^ 
Js.:  and  Parke,  Gurney,  and  Rolfe,  Bs. 
(6)  Antd,  p.  647. 
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prosecutors  of  the  writ.  Thej  could  not  become  parties  to  this  record  at 
all  at  common  law.  The  common  law  was  that  parties  interested  might 
biin^  a  distinct  civil  action  for  a  false  return :  *^  also,  if  the  matter  concerns 
pubhc  government,  and  no  particular  person  is  so  far  interested  as  to  main- 
tain an  action,  the  court  will  grant  an  information  against  the  particular 
f persons  that  made  the  return ;"  5  Bac.  Abr.  286,  7th  ed.,  tit.  Mandamus^ 
L.),  citing  77^  Case  of  the  Shirgeom^  Cangxmyj  1  Salk.  374.  In  Rex  y. 
The  Overseers  of  SpotUmdj  Ca.  K.  B.  temp.  Hardw.  184,  Lord  Hardwicke 
expressly  confines  the  action  for  a  false  return  to  cases  concerning  some 
private  rieht ;  so  that,  at  common  law,  the  only  remedy  in  the  case  of  a 
public  ridit  was  information ;  which  was  the  course  pursued  in  Rex  v. 
Pettitoardj  4  Burr.  2452,  (where  the  mandamus  was  to  appoint  surveyors  of 
the  highways,)  and  in  Rex  y.  The  Justices  of  Lancashire^  1  D.  &  K.  485, 
(16  £.  C.  L.  K.  52.)  If  one  parishioner  could  recover  damages,  all  the 
parishioners  might  sue.  But  no  action  on  the  case  lies  '^when  there  is  no 
particular  damage  to  any  one,  but  it  is  common  to  many;"  Com.  Dig., 
Action  upon  the  Gase^  (B.  2.)  Thus,  as  appears  from  WUliams^s  case,  5  Rep. 
72  b,  and  the  other  authorities  cited  in  Comyns,  no  action  lies  for  not 
reading  divine  service  to  the  tenants  of  a  manor,  nor  for  a  bridge  being 
out  of  repair,  nor  for  not  keeping  a  common  feny,  unless  there  be  a  par* 
•6551  ^^^^^^^"^  damage.  Then,  •secondly,  as  to  stat.  Ann.  c.  20.  That 
-I  statute,  which  applies  only  to  mandamus  respecting  a  corporate 
office,  does  not,  by  sect.  2,  give  any  damages  on  a  traverse  except  where 
damages  might  have  been  recovered  at  common  law  in  an  action  for  a 
false  return.  It  merely  creates  the  power  of  traversing,  and  gives  to  a 
trial  upon  a  traverse  such  incidents  as  attached  to  an  action  for  a  false 
return  at  common  law.  In  Kynaston  y.  The  Mayor ^  ^c.y  of  Shrewsbury^ 
2  Str.  1051,  the  mandamus  vras  to  restore  the  prosecutor  to  the  office  of 
alderman :  a  traverse  was  taken  on  the  return,  and  found  (in  effect)  against 
the  defendant,  but  no  damages  were  found,  and  judgment  was  entered  up 
for  quashing  the  return :  but  the  House  of  Lords,  on  error,  reversed  the 
judgment,  and  sent  the  record  back  to  this  court,  directing  tiiem  to  award 
a  venire  de  novo.  There  the  prosecutor  was  substantially  damaged,  and 
no  suggestion  was  made  for  entering  nominal  damages  so  as  to  make  the 
judgment  good.  Thirdly,  as  to  stat.  1  W.  4,  c.  21,  s.  3.  That  statute 
leaves  the  law  exactly  as  it  was  before,  except  that  the  right  of  taking  the 
traverse  is  extended  to  all  cases  of  mandamus.  But  the  incidents  to  the 
traverse  are  not  altered.  The  general  intent,  indeed,  appears  from  sect.  4 
to  have  been  to  relieve  public  officers  against  whom  a  mandamus  was 
obtained.  The  law  is  as  it  would  haye  been  if  stat.  9  Ann.  c.  20,  had 
been  imbodied  in  stat.  1  W.  4,  c.  21.  [Tindal,  C.  J.  Or  as  if  stat.  9 
Ann.  c.  20,  had  originally  been  applicable  to  all  writs  of  mandamus.]  In 
Rex  V.  WiUioTnSj  1  burr.  402,  408,  Foster,  J.,  stated  that  stat.  9  Ann.  c. 
20,  was  drawn,  by  Powell,  J.,  with  great  care  and  attention,  and  that  there 
•R^Sfil  ^^^^  "^  reason  for  extending  it  beyond  its  "intention ;  which  state- 
-1  ment  was  cited  with  approbation  by  Lord  Kenyon  in  Rex  v.  Wallisj 
5  T.  R.  375,  379.  In  Rex  v.  GlasUmby^  Ca.  K.  B.  temp.  Hardw.  355, 
where  this  court  refused  costs  to  a  prosecutor  in  a  writ  of  noctanter  under 
the  statute  of  Westminster  2d,  (1  stat.  13  Ed.  1,€.  46,)  Lord  Hardwicke 
said  the  rule  was,  ^^  that  statutes  which  give  costs  are  to  be  taken  strictly." 
Alderson,  B.  Your  argument,  if  good,  seems  to  show  that  there  can  be 
no  trayerse  of  a  return  where  there  is  no  personal  damage.]  If  the  true 
construction  of  stat.  9  Ann.  c.  20,  s.  2,  and  stat  1  W.  4,  c.  21,  s.  3,  be 
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(as  the  prosecutors  here  contend)  that  a  verdict  for  the  crown  on  a  trayerse 
must  always  include  damages  for  the  prosecutor,  it  will  follow  that  the 
traverse  is  given  only  where  there  is  damage,  that  is,  where  the  individual 
is  aggrieved  in  hb  own  person.  But  that  is  not  correct.  There  are  in- 
stances of  traverses  without  damages,  as  in  the  case  of  a  traverse  under  the 
statute  of  forcible  entry,  8  H.  6,  c,  9.  The  mere  production  of  a  postea 
showing  the  falsehood  of  the  return  is  enough  to  support  a  peremptory 
mandamus :  Foot  v.  Prowse^  2  Str.  697 ;  5  Bac.  Abr.  287,  tit.  Manda- 
musj  (M.) 

Erhj  contra.  Stat.  9  Ann.  s.  20,  c.  2,  gave  a  traverse  in  all  cases  where 
a  corporate  right  was  insisted  upon,  whether  by  a  prosecutor  interested 
or  by  one  not  interested :  and  it  expressly  gave  the  prosecutor  damages 
and  costs,  upon  a  finding  for  him,  in  the  same  manner  as  he  might  have 
had  them  if  he  had  been  successful  in  ah  action  on  a  false  return.  There* 
fore,  damages  which,  at  common  law,  could  be  recovered  only  by  a  prose- 
cutor interested,  were,  under  the  *statute  of  Anne,  recoverable  r^^c- 
wherever  that  act  gave  a  traverse,  that  is,  in  all  cases  of  mandamus  I- 
for  corporate  offices,  without  any  restriction  of  the  right  to  parties  interested. 
Then  stat.  1  W.  4,  c.  21,  s.  3,  extends  this  to  all  cases  of  mandamus.  The 
argument  on  the  other  side  (when  considered  in  connection  with  KynasUm  v. 
The  Mayor,  ^c.  j  of  Shrew Aury,  2  Str.  1051,  which  decided  that  a  judgment 
for  the  prosecutor  on  a  traverse  to  a  mandamus  was  erroneous  where  there 
were  no  damages)  would  show  that  on  a  traverse  of  a  return  to  a  mandamus 
to  elect  a  mayor,  if  it  were  not  prosecuted  by  a  party  claiming  the  office, 
no  judgment  could  be  given.  But,  further,  the  prosecutors  here  had  an  in- 
terest ;  because  the  false  return  defeated  their  writ  of  mandamus,  and  rendered 
the  remedy  abortive.  They  have  been  put  to  expense.  Bex  v.  The  Over' 
seers  of  Spotland  does  not  prove  the  point  for  which  it  was  cited :  there 
may  have  been  no  one  there  in  the  position  of  these  prosecutors.  [Parke,  B. 
There  must  have  been  some  applicant.     Alderson,  B.     And,  according  to 

{our  principle,  he  might  have  said  that  the  return  made  his  writ  abortive, 
f  AULE,  J.  And  that  he  had  been  put  to  expense.]  At  any  rate.  Lord 
Hardwicke's  language  is  merely  an  obiter  dictum,  as  to  this  point.  In  Green 
V.  Pope^  1  Ld.  Raym.  125,  sixteen  persons  joined  in  an  application  for  a 
mandamus  to  register  the  certificate  for  a  place  of  meeting  for  the  religious 
worship  of  dissenters :  and  they  all  joined  in  an  action  for  a  false  return  ; 
and  it  was  held  that  they  might ;  (a) ''  for  they  all  jointly  sue  the  mandamus, 
they  all  jointly  prosecuted,  the  charges  were  all  joint,  and  these  are  the 
damages  the  plaintiffs  sue  to  ^recover."  And  the  court  relied  there  r»gco 
on  Ward  v.  Brampstorij  3  Lev.  362,  where  two  parties  joined  in  ob-  *■ 
taining  a  mandamus  to  admit  them  as  churchwardens,  and  afterwards  joined 
in  an  action  for  a  ialse  return :  and  the  court  held  that  they  might  clo  so  ; 
'^  for  the  mandamus  and  the  whole  prosecution  and  charge  thereof  was  joint, 
and  the  office  is  no  office  of  profit,  nor  is  the  action  brought  for  that,  but  for 
the  unjust  return,  whereby  they  were  put  to  the  charge  of  the  mandamus." 
.  As  to  the  question  whether  Armstrong  and  Francis  distinctly  appear  to  be 
prosecutors,  that  is  sufficiently  shown  by  the  language  of  the  traverse, 
coupled  with  that  of  the  mandamus. 

G.  Hayes,  in  reply.  In  Green  v.  Pope,  the  parties  were  injured  by  not 
having  their  place  of  worship ;  that  is  a  ground  of  action  ;  Com.  Dig.  Action 
upen  the  Case  for  a  Disturbance,  (A  3).  In  Ward  v.  Brampston,  the  plain- 
tifi9  were  disturbed  in  their  offices,  which  is  a  good  ground  of  action ;  Com. 
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Dig.  Action  upon  the  Case  for  a  Diskirbancey  (A  6.)  In  those  cases  there 
was  no  question  as  to  the  injury,  but  only  whether  it  could  be  a  joint  injury. 
According  to  the  argument  on  the  other  side^  the  distinctions  taken  in  the 
books  as  to  interest  would  be  unmeaning.  As  to  the  common  law,  Hands's 
Solicitor's  Practice  on  the  Crown  Side  (x  the  Court  of  King's  Bench,  p.  59, 
and  Bull.  N.  P.  202,  (there  cited,)  confirm  the  principle  contended  for  by 
the  plaintiffs  in  error,  that,  where  no  particular  person  was  interested,  the 
remedy  was  by  information.  Cur,  adv.  vtUL 

*6'91       ^'I'lNDAL,  C.  J.,  in  the  fbllowmg  Trinity  vacation,  (June  29th, 

^  -I    I842,j  delivered  the  iud^ent  of  the  court. 

The  court  nave  considered  this  case,  which  has  stood  over  for  some  time, 
and  have  come  to  the  conclusion  that  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  affirmed. 

The  mode  of  legislation  adopted  by  the  stat.  1  W.  4,  c.  21,  s.  3,  by 
referring  to  the  prior  statute  of  9  Ann.  c.  20,  s.  2,  instead  of  containing  ex- 
press enactments  applicable  to  all  writs  of  mandamus,  has  created  the  prin- 
cipal difficulty  in  the  case,  and  caused  a  doubt  to  exist,  whether  the  effect 
of  the  statutes  together  is  not  to  give  damages  and  costs  in  those  cases  only 
where  the  prosecutor  of  the  mandamus  might  have  recovered  damages  in  re^ 
spect  of  a  particular  injury  in  an  action  on  the  case  for  a  false  return :  for  the 
provision  in  stat.  9  Ann.  c.  20,  s.  2,  was  applicable,  as  seems  to  have  been 
decided  by  the  case  of  KynasUm  v.  The  Mayor y  ^c.  of  Shrewshuryy  to  such 
cases  only.  But  we  are  of  opinion  that  the  construction  of  stat.  1  W.  4, 
c.  21,  is  not  to  be  so  limited ;  and  that,  to  eive  effect  to  the  intention  of  the 
legislature  apparent  in  that  act,  we  must  hdd  that,  in  every  case,  the  person 
who  sues  or  prosecutes  a  mandamus  is  thereby  entitled  to  damages  and 
costs.  This  statute  provides  that  the  enactment  in  stat.  9  Ann.  c.  20,  as 
to  the  recovery  of  damages  and  costs,  shall  be  extended  and  made  applicable 
to  all  other  writs  of  mandamus :  and  we  think  it  clear  that  the  legislature 
intended  that  the  person  suing  or  prosecuting  in  all  such  writs  should  have 
his  damages  and  costs,  whether  an  action  for  a  false  return  on  the  ground 
of  a  particular  injury  sustained  by  him  would  lie  or  not. 
•6601  *Another  objection  was  stated  in  the  course  of  the  argument, 
•■  namely,  that  it  did  not  appear  sufficiently,  on  the  face  of  the  record, 
that  the  defendants  in  error  were  the  persons  who  had  sued  or  prosecuted 
the  writ.  The  court  have  all  felt  considerable  doubt  as  to  this  point ;  but 
their  opinion  now  is,  that  the  two  defendants  in  error  must  be  taken  to  be 
the  persons  suing  or  prosecuting  the  writ  in  this  proceeding,  which  is  of  a 
singular  and  anomalous  character.  The  plaintiffs  in  error  have  chosen  to 
join  issue  with  them,  and  thereby  treated  them  as  persons  competent  to  tra- 
verse ;  which  could  not  be  the  case  unless  they  had  either  sued  or  prosecuted 
the  mandamus.  Such  an  objection  ought  to  have  been  taken  in  an  earlier 
Stage  of  the  proceedings.  Judgment  affirmed. 


The  QUEEN  v.  KELK. 

Bjr  a  drainage  act  (41  O.  8,  U.  K.  o.  cxxxyu)  commissioners  were  ordered  to  administer 
an  oath  to  new  commissioners  elected.  On  mandamus  reqairing  a  commissioner  to 
•wear  in  a  person  alleged  to  be  elected,  defendant  returned  that  the  party  was  not 
elected ;  and,  on  traverse  taken  on  the  retnm,  defendant  had  the  verdict  and  judgment. 
Bddf  that  defendant  (under  stat  9  Ann.  c.  SO,  s.  S,  and  stat  I  W.  4,  c.  31,  s.  8)  was 
tntiUed  to  the  costs  of  showing  cause  upon  the  rule,  as  part  of  the  general  costs,  with* 
out  special  application  and  order  under  stat  1  W.  4,  c.  81,  s.  6. 

A  previous  act  (86  O.  8,  c  98)  incorporated  in  the  above,  enacted  that,  *■  if  an/ 
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action,  suit,  ur  information,  shall  be  commenced  or  proeeented  against  anj  person." 
''for  any  thing  to  be  done  in  pursuance  of  this  act,  or  in  the  execution  of  tiie  povers 
and  authorities  hereby  given  and  granted,*'  the  action,  information,  dcc^  shall  be  com* 
menced  within  six  months  next  after  the  fact  committed;  the  general  ititie  may  be  pleaded 
and  the  statute  and  special  matter  given  in  evidence ;  and,  if  the  defendant  have  a 
verdict,  or  the  plaintiff  be  nontnt/ecf,  or  suffer  a  diicontinuanee,  or  judgment  be  given 
against  him  on  demurrer  or  otherwise,  defendant  shall  have  treble  costs. 
Held,  that  defendant,  on  the  judgment  upon  traverse  to  the  return,  was  not  entitied  to 
treble  costs. 

Mandamus  directed  to  George  Kelk,  one  of  the  commissioners  under  stat. 
41  G.  3,  (U.  K.)  c.  cxxxvi.  (local  and  personal,  public,)  (a)  commanding 
*bim  to  administer  the  oath,  required  by  the  act  to  be  taken,  to  r*gg| 
George  Clark,  elected  to  act  as  a  special  commissioner.  Return,  that  *■ 
Clark  was  not  duly  elected.  Traverse  of  the  return.  Verdict  for  the  de- 
fendant ;  and  judgment  thereon.(A) 

On  the  taxation  of  costs  before  the  master,  the  prosecutor  objected  that  no 
costs,  antecedent  to  the  return  of  the  mandamus,  could  be  allowed  without 
an  express  order  of  the  court  on  application  made  for  that  purpose  under 
Stat.  1  W.  4,  c.  21,  s.  6.  The  master,  however,  allowed  the  defendant  his 
costs  of  showing  cause  against  the  rule  for  the  mandamus. 

The  defendant  contended  that  he  was  entitled  to  treble  costs  under  stat 
36  G.  3,  c.  99 ;  sect.  52  of  which  enacts,  '^  that  if  any  action,  suit,  or  in- 
formation shall  be  commenced  or  prosecuted  against  any  person  or  persons 
for  any  thing  to  be  done  in  pursuance  of  this  act,  or  in  the  execution  of  the 
powers  and  authorities  hereby  given  and  granted,  every  such  suit,  action, 
or  information  shall  be  commenced  and  brought  within  six  calendar  months 
next  after  the  fact  committed,  and  not  afterwards ;  and  shall  be  laid  and 
brought  in  the  said  ^county  of  Nottingham,  and  not  elsewhere ;  and  r«ggA 
the  person  or  persons  so  sued  or  prosecuted  shall  and  may  plead  the  '- 
general  issue,  and  give  this  act  and  the  special  matters  in  evidence  at  any 
trial  to  be  had  thereupon,  and  that  the  same  was  done  in  pursuance  and  by 
the  authority  of  this  act ;  and  if  it  shall  appear  to  have  been  so  done,  or  if 
any  action,  suit,  or  information  shall  be  brought  after  the  time  herebv  limited 
for  bringing  the  same,  or  shall  be  brought  in  any  other  county  or  place  than 
as  aforesaid,  then  and  in  such  case  or  cases  the  jury  shall  find  a  verdict  for 
the  defendant  or  defendants ;  and  if  the  plaintin  or  plaintiffs  shall  become 
nonsuited,  or  suffer  a  discontinuance  of  his,  her,  or  their  action,  suit,  or 
information,  after  the  defendant  or  defendants  shall  have  appeared,  or  if  a 
verdict  shall  pass  against  the  plaintiff*  or  plaintiff's,  or  if  upon  demurrer  or 
otherwise  judgment  shall  be  given  against  the  plaintiff*  or  plaintiffs,  the  de- 
fendant or  defendants  shall  have  treble  costs,  and  shall  have  such  remedy 
for  the  same  as  any  other  defendant  or  defendants  hath  or  have  for  costs  of 

(a)  Stat.  36  G.  3,  c.  99,  is  entitled  ''An  act  for  the  more  effectually  embankingt  drain- 
ing, preserving,  and  improving  certain  low  lands  and  grounds,  lying  and  being  in  the 
several  parishes  or  townships  of  Everton,  Scafkworth,  Grindley  on  the  Hill,  Misterton, 
and  Walkeringham,  in  the  county  of  Nottingham." 

Star.  41  G.  3.  U.  K.  c.  cxxxvi.,  is  entitled  **  An  act  for  altering  and  amending  an  act,** 
Slc,,  (stat.  36  G.  3.  c.  99.) 

Sect.  1  preserves  so  much  of  the  former  act  as  is  not  hereby  varied,  altered,  or 
repealed. 

Sect  13  provides  that  no  person  shall  be  capable  of  acting  (with  certain  exceptions,) 
either  as  an  original  or  special  commissioner,  until  he  shall  have  taken  and  subscribed 
the  oath  there  set  out ;  **  which  oath  it  shall  be  lawful  for  any  one  of  the  said  original  or 
special  commissioners,  as  the  case  may  be,  to  administer,  and  he  is  hereby  anthorisH 
and  required  to  administer  the  same  to  any  other  of  the  said  commissioners." 

(6)  See  JUgina  v.  Kelk,  13  A.  &t  E.  659,  (40  E.  C.  L.  R.  117.) 
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suits  in  any  other  cases  by  law."  The  master,  howeyer,  refused  to  aUow 
treble  costs. 

In  Michaelmas  term,  1840,  Whitekurstj  for  the  prosecutor,  and  Wad^ 
dingtouj  for  the  defendant,  respectively  obtained  rules  for  reviewing  the 
taxation. 

In  last  Easter  term,(a)  WaddingUm  showed  cause  against  WhitehursVs 
rule,  and  WkUehurst  was  heard  in  support  of  it.  The  arguments  not  mate- 
rially diflering  from  those  urged  in  Begina  y.  Fall^  ant^,  pp.  650,  651,  it  is 
not  thought  necessary  to  report  them.  Cur,  adv.  vuU, 

-I  WkUehurst  showed  cause  against  Waddington^s  rule.  The  mas- 
ter was  right  in  not  allowing  treble  costs.  The  mandamus  was  not  an 
action,  suit,  or  information  for  any  thing  done  in  pursuance  of  the  act,  or  in 
execution  of  the  powers  and  authorities  given  by  it.  At  the  time  when  the 
act  passed  no  traverse  could  have  been  taken  at  all ;  nor  could  the  defend- 
ant have  claimed  costs.  The  whole  language  of  sect.  52  shows  that  the 
clause  was  not  intended  to  apply  to  such  a  case.  The  party  failing  on  this 
issue  is  the  queen,  not  the  prosecutor ;  there  is  no  "  plaintifll."  How  could 
the  limitation  clause  apply?  When  was  ''the  fact  committed?"  How 
could  the  defendant  "plead  the  general  issue,"  or  the  queen  be  "non- 
suited, or  suffer  a  discontinuance  ?"  In  Fktcher  y.  WilkinSj  6  East,  283, 
it  was  held  that  stat.  24  G.  2,  c.  44,  s.  6,  relating  to  actions  for  any  thing 
done  in  obedience  to  any  warrant,  did  not  apply  to  replevin,  that  being  in 
the  nature  of  an  action  in  rem ;  and  there  JMt/u^ard  y.  Cqffinj  2  W.  Bl.  1330, 
was  confirmed.  Nor  does  that  statute  apply  to  an  action  for  a  penalty 
(under  stat.  18  G.  2,  c.  20,  s.  3)  against  a  party  acting  as  magistrate  with- 
out qualification :  Wright  y.  Horton^  Holt's  N.  P.  C.  458.  So  the  provi- 
sions in  stat.  7  Jac.  1,  c.  5,  and  stat.  21  Jac.  1,  c.  12,  s.  5,  giving  double 
costs  in  actions  for  any  thing  done  by  officers  in  virtue  of  their  offices,  do 
not  apply  to  actions  for  nonfeasance ;  Herring  v.  Finchj  2  Lev.  250 ;  Atkins 
v.  Banwell,  3  East,  92 ;  Blanchard  v.  Brambk^  3  M.  &  S.  131.  In  Urn- 
phelby  v.  MLean,  1  B.  &  Aid.  42,  an  action  for  money  had  and  received 
•fifi41  ^^  brought  against  collectors  of  taxes  to  recover  the  amount  of  an 
-'  ^excessive  charge  for  expenses  on  a  distress :  and  it  was  held  that 
the  defendants  were  not  within  the  protection  of  stat.  43  G.  3,  c.  99,  s.  70, 
which  requires  notice  where  actions  are  brought  "  for  any  thing  done  in 
pursuance"  of  the  act,  because  the  complaint  was  that  the  excess  was  not 
returned,  which  was  merely  a  nonfeasance.  Cases  may  be  cited  on  the 
other  side  where  actions  against  toUkeepers  for  taking  too  large  a  toll  have 
been  held  to  fall  within  the  language  of  similar  clauses :  but  in  these  cases 
the  taking  has  been  considered  a  positive  act. 

Waddingtany  contr^.  This  is  not  an  action  for  a  nonfeasance,  but  a  pro- 
ceeding^ for  damages  supposed  to  accrue  by  reason  of  the  false  return,  which 
is  a  misfeasance.  By  stat.  9  Ann.  c.  20,  s.  2,  and  stat.  1  W.  4,  c.  21,  s.  3, 
damages  are  given  on  the  traverse  exactly  as  on  a  false  return :  the  false 
return  is  the  real  gist  of  the  complaint.  In  2  Tidd's  Practice,  997, 9th  ed., 
it  is  said,  with  reference  to  stat.  43  G.  3,  c.  46,  s.  5,  (where  the  words  are 
"  in  every  action  in  which  the  plaintiff  or  plaintiffs  shall  be  entitled  to  levy 
under  an  execution  against  the  goods  of  any  defendant,")  that  "  a  mandamui 
is  holden  to  be  an  action  within  the  meaning  of  this  act,  when  the  party 
pleads,  an(J  damages  and  costs  are  given  to  the  prosecutor :"  and  Rex  ▼. 

(a)  Thursday,  AprU  30th.  Before  Lord  DenmaD,  C.  J.,  Patte«on,  WiUiams,  and  Wight 
man,  Js. 
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The  Mayor  of  Glamorgan^  2  Smith's  Rep.  8,  is  cited.  The  proceeding 
comes  within  the  words  of  stat.  36  G.  3,  c.  99,  s.  52 ;  it  is,  in  edect,  an 
information  prosecuted  against  the  defendant  for  the  return  made,  which  is  a 
thing  done  in  execution  of  the  powers  of  the  act.  Sect.  13  ot  stat.  41  G.  3, 
U.  K.,  c.  cxxxvi.,  requires  him  to  swear  in  the  party  elected :  his  obligation 
to  make  the  right  return  follows  as  a  ^consequence.  Where  a  com-  r*g^ 
pany,  created  by  an  act,  (35  G.  3,  c.  52,)  were  enabled,  by  sect.  1,  *■ 
to  exercise  certain  powers  over  particular  brooks,  and  to  take  water  firom 
them  except  as  was  after  mentioned,  but  sect.  8  forbade  the  taking  it  within 
certain  periods,  and  they  took  water  from  one  of  the  brooks  within  those 
])eriods,  it  was  held  that  such  taking  was,  according  to  the  language  of 
another  section  (144)  of  the  act,  a  thing  "  done"  ^^  in  pursuance  of  this 
act,  or  in  the  execution  of  the  powers  and  authorities,  or  the  orders  and 
directions,  hereinbefore  given  and  granted ;"  Crohy  v.  Wilts  Canal  Com" 
pany,  3  M.  &  S.  580.  In  Smith  v.  Shaw,  10  B.  &  C.  277,  (21  E.  C.  L.  R. 
75,)  Bayley,  J.,  in  delivering  the  judgment  of  the  court,  gives  the  following 
reason  for  holding  the  defendant  there  entided  to  the  protection  of  the  act 
(50  G.  3,  c.  ccvii.,  local  and  personal,  public,  s.  94)  then  under  discus- 
sion. "  Would  he  not  have  been  entitled  to  say,  I  acted  under,  and  there- 
fore in  jmrsuance  of  the  statute  ?  I  should  never  have  acted,  but  for  the 
statute.  The  statute  made  it  my  duty  to  act ;  and  if  I  acted  erroneously,  I 
am  entitled  to  the  protection  the  statute  meant  to  give  to  an  honest  but  an 
erroneous  exercise  of  its  powers."  Reliance  is  placed,  on  the  other  side, 
upon  the  language  of  sect.  52  of  stat.  36  G.  3,  c.  99 ;  and  it  is  assumed 
that  the  provision  relates  to  no  case  in  which  any  one  of  the  incidents  con- 
templated in  the  section  could  not  occur.  But,  if  the  test  insisted  upon  were 
applied  in  all  cases,  the  section  would  be  nearly  inoperative.  Thus,  if  it 
can  be  applied  only  where,  but  for  the  clause,  a  special  plea  would  have 
been  necessary  for  entitling  the  party  to  give  the  statute  in  evidence,  many 
actions  on  the  case  would  be  excluded.  The  language  of  Bayley  and 
•HoLROYD,  Js.,  in  Waterhause  v.  Keen,  4  B.  &  C.  200,  (10  E.  C.  r^ggg 
L.  R.  10,)  shows  that  such  a  formal  interpretation  cannot  prevail.  »■ 
The  ground  of  the  decision  in  Herring  v.  Finch  was,  that  stat.  7  Jac.  1,  c.  5, 
and  stat.  21  Jac.  1,  c.  12,  s.  5,  apply  only  to  acts  done  fn  the  character  of 
an  officer.  In  Waterhause  v.  Keen,  and  Smith  v.  Shaw,  Greemoay  v.  Hurdy 
4  T.  R.  553,  was  recognised  ;  in  which  it  was  held  that  stat.  23  G.  3,  c.  70, 
s.  30,  requiring  notice  in  the  case  of  actions  brought  against  excise  officers 
"  for  any  thing  done  in  the  execution  of,  or  by  reason  of  his  or  their  office," 
applied  where  the  action  was  money  had  and  received  to  recover  duties 
which  the  officer  had  taken  after  they  were  repealed. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  jud^ent. 

Cross  rules  were  obtained  in  this  case  for  the  master  to  review  his 
taxation. 

One  must  be  discharged  on  the  grounds  already  stated  in  Regina  v.  Fatt^ 
anti,  p.  651,  which  apply  equally  to  the  defendant  as  to  the  prosecutor 
whenever  the  return  to  a  mandamus  is  traversed. 

The  other  was  founded  on  a  claim  to  treble  costs ;  the  defendant,  who 
succeeded  on  a  traverse  of  the  return  to  the  writ  of  mandamus,  being  said 
to  be  entitled  to  them  as  an  officer  under  the  local  act  which  appointed  him 
a  commissioner.  To  such  officer  they  are  granted,  if  he  succeed  in  any 
action  brought  against  him  for  what  he  may  have  done  in  die  execution  of 
ttat  duty. 
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^^^  This  mandamus  required  defendant  to  swear  the  ^prosecutor  into 
-I  the  office  of  commissioner ;  but  the  court  was  of  opinion,  on  a  special 
case  stated  after  trial,  that  he  was  not  duly  elected,  and  gave  judgment  for 
the  defendant,  who  was  thereupon  entided,  under  stat.  9  Ann.  c.  20,  a.  2, 
to  such  costs  as  he  would  have  obtained  if  sued  for  a  false  return.  But,  if 
he  had  been  sued  in  such  action  and  had  succeeded,  we  think  he  would  not 
have  been  so  entitled,  the  return  which  he  made  to  the  writ  not  being  by 
any  reasonable  construction  an  act  done  in  the  execution  of  his  office.  No 
case  cited  for  defendant  established  his  right :  and  the  authorities  on  the 
other  side  clearly  proved  that  the  privilege  of  treble  costs  is  not  to  be  ex« 
tended  by  equitable  considerations  beyond  the  plain  import  of  the  statute. 

Both  rules  discharged. 

The  DUNDALK  Western  Railway  Company  v.  TAPSTER. 

A  public  local  act  (1  Vict  c  zcvi.)  for  making  a  railway  in  Ireland,  provided  that  if 
any  proprietor  of  shares  should  refuse  to  pay  a  call,  it  should  be  lawful  for  the  com* 
pany  to  sue  for  it  in  any  of  the  queen's  courts  of  record  in  Dublin ;  and  gave  a 
general  form  of  declaration :  Held  that,  the  debt  and  the  remedy  being  created  by  tbr 
statute,  the  company  were  bound  to  pursue  the  remedy  pointed  out  by  it,  and  could  no 
bring  an  action  for  a  call,  and  declare,  in  the  general  form,  in  an  English  court. 

Hthtf  also,  that  a  plea  to  such  action  in  an  English  court,  stating  the  above  provision  ol 
the  statute,  was  in  substance  a  plea  in  bar,  though  it  commenced  and  concluded  *'  that 
the  court  ought  not  to  have  further  cognisance  of  the  cause,**  dec 

Debt  for  calls  upon  certain  shares  held  by  defendant,  as  proprietor,  in  a 
company  formed  tmder  stat  1  Vict.  c.  xcVi.(a)  Plea,  that  this  court  ought 
*6681  ^^^  ^^  *have  further  cognisance  of  the  action,  because,  by  the  said 
-■  act,  it  is  provided  that  the  directors  therein  mentioned  shall  have 
power  from  time  to  time  to  make  such  calls  from  the  proprietors  of  the  un- 
dertaking to  defray  the  necessaiy  expenses,  so  that  no  calls  shall  eitceed  a 
certain  sum  ;  and  that  every  owner  of  shares  shaU  pay  his  rateable  propor- 
tion of  the  moneys  called  for  to  such  persons,  and  at  such  times  and  places, 
as  the  directors  shall  from  time  to  time  direct  and  appoint ;  and  if  any  owner 
shall  not  pay  his  proportion,  then  such  owner  shall  pay  interest  at  the  rate 
of  6  per  cent. ;  and  if  he  shall  neglect  or  refuse  to  pay  his  proportion  with 
interest,  for  the  space  of  two  calendar  months  after  the  day  appointed,  it 
shall  be  lawful  for  the  company  or  directors  to  sue  for  the  same  in.  any  of 
the  queen's  courts  of  record  in  Dublin  in  the  manner  mentioned  in  the  act. 
That  defendant,  before  and  at  the  time  of  making  the  calls  and  commencing 
this  suit,  was  such  proprietor  as  in  the  declaration  and  act  mentioned,  and 
was  and  still  is  subject  and  liable  to  be  sued  upon,  and  for  and  on  account 
of,  and  in  respect  of,  the  causes  of  action  in  her  majesty's  said  courts  of 
record  in  Dublin,  and  not  otherwise  or  elsewhere.  Verification  and' prayer 
of  judgment  if  the  court  ought  to  have  further  cognisancej  &c.  General 
demurrer  and  joinder. 

In  the  margin  of  the  demurrer-book  the  defendant  objected  to  the  decla- 
ration on  the  ground  that,  if  he  was  liable  in  England,  it  snould,  at  all  events, 
show  a  consideration,  and  be  a  good  declaration  at  common  law. 

Ckasbj/y  for  the  plaintiff.  There  is  nothing  in  the  act  or  in  the  plea  to 
oust  the  jurisdiction  of  this  court.     If  the  act  had  simply  directed  paymen^ 

(a)  Local  and  personal,  public:  entitled,  "An  act  for  making  and  maintaining^  rail 
way  from  the  town  of  Dundalk,  in  the  county  of  Louth,  to  the  town  of  Ballibay,  in  Ihc 
county  of  Monaghan."  The  section  on  which  the  defendant  relied  is  set  forth  in  the 
plea.  •  The  statute  incorporated  the  company,  and  gave  tlie  general  form  adopted  in  tbs 
declaration. 

VOL.  ZLI.  91  3V 


122  Reqina  v.  Aberbarom.  E.  V.  1841.  [669 

of  the  calls,  and  *eiyen  a  general  fonn  of  action,  there  could  hare  r»ggQ 
been  no  doubt,  fhe  only  doubt  arises  on  the  words  be^ning  *- 
'*  and  if  any  owner,"  &c.,  which  make  it  lawful  to  sue  in  the  queen's  courts 
b  Dublin.  The  jurisdiction  of  the  superior  courts  of  this  counby  is  not  to  be 
ousted  indirectly,  or  without  express  words.  Caies  r.  Knight^  3  T.  R.  442  ; 
Parker  v.  Eldbigj  1  East,  352.  [Patteson,  J.  It  is  only  by  the  aid  of  the 
statute  that  one  partner  can  sue  another.  Must  you  not  taike  the  remedy  the 
statute  provides  ?]  The  partnership  is  incorporated.  [Patteson,  J.  Could 
such  a  coiporation  sue  its  own  members  without  the  express  provision  of  the 
act  ?]  There  is  no  objection  to  it  on  principle.  The  act  gives  power  to  sue 
in  Ireland,  but  does  not  prohibit  suits  elsewhere.  The  call  makes  the  de- 
fendant a  debtor  to  the  company,  with  all  the  conseq^uences  and  liabilities 
incident  to  a  debt.  If  the  plea  be  intended  as  a  bar,  it  ou^t  to  be  pleaded 
in  bar,  as  in  West  v.  Turner ^  6  A.  &  £.  614,  (33  £.  C.  L.  R.  157,)  and  not 
to  the  jurisdiction.  If  it  be  intended  as  a  plea  to  the  jurisdiction,  or  in 
abatement,  such  a  plea  in  transitory  actions  should  show  some  other  court 
in 'which  the  defendant  mig^t  be  sued,  and  that  he  is  within  the  jurisdiction 
of  such  court,  or  has  property  there  by  which  he  may  be  attached,  lest  there 
should  be  a  failure  of  justice.  1  Chitty  on  Pleading,  vol.  1,  p.  384, 
(p.  445,  6th  ed.)  Then  the  defendant  has  no  right,  on  demurrer  to  a  plea 
in  abatement  or  to  the  jurisdiction,  to  object  to  the  declaration,  for  the  judg- 
ment is  only  respondeat  ouster.  He  should  have  demurred  to  the  declara- 
tion if  it  is  defective,  or  should  move  m  arrest  of  judgment  in  a  future  stage 
of  the  cause. 

*KeUyj  contrii.  The  formal  objection  to  the  plea  is  entided  to  no  r«MA 
weight.  Substantially  the  plea  is  in  bar,  and  the  judgment  must  be  ^ 
final ;  and  what  is  stated  in  the  books  of  practice  and  pleading  as  to  the  eflect 
of  a  demurrer  to  a  plea  in  abatement,  applies  to  a  case  where  the  matter  is  onif 
matter  in  abatement.(a^  As  to  the  merits,  the  act  creates  a  debt  and  a  reme- 
dy for  that  debt,  whicn  the  plaintiffs  are  bound  to  pursue.  [He  was  then 
stopped  by  the  court.] 

Lord  Denbian,  C.  J.  The  right  and  the  remedy  are  both  created  by  the 
legislature,  and  the  company  are  bound  to  pursue  the  remedy  provided  by  it 
The  plea  is  in  substance,  though  not  in  form,  a  plea  in  bar ;  and  the  objec- 
tion to  the  declaration  may  dierefore  be  taken  advantage  of  upon  this  record. 

Pattesoit,  Williams,  and  Wightman,  Js.,  concuired. 

S.  Jud^ent  for  the  defendant 

(a)  See  Archbold's  Pletding  and  Evidence  in  Actions,  dce^p*  314,  (Sd  ed.,)  and  Chiuj 
on  Pleadisg,  vol.  i.  p.  465,  (6th  ed.) 

*The  QUEEN  v.  The  Inhabitants  of  the  Parish  of  ABERDARON.   [*671 

A  teneiaettt  was  let  to  A.  and  B.  as  joint  tenants,  the  landlord  refusing:  to  let  to  A.  without 
joining  B.:  A.  alone  entered  and  occupied  the  entirety,  and  alone  paid  the  rent,  with* 
oat  any  benefit  to,  or  interference  hy  B.:  The  rent  was  less  than  SOL:  Htld,  thai  A. 
gained  bo  setttement  hy  such  renting,  under  13  d^  14  Car.  2,  c.  IS. 

Ok  appeal  asainst  an  order  for  the  removal  of  Gwen  Owen  and  her 
idiikiren  (ram  me  parish  of  Llaniaelrhys,  Camarvondiire,  to  the  parish  of 
Aberdaion  in  the  same  county,  the  sessions  confirmed  the  order,  subject  to 
the  opinion  of  diis  court  on  the  following  case : 

The  pauper  is  the  wife  of  John  Owen,  who  has  absconded  to  America, 
litid  she  aiid  her  children  derive  their  settlement  from  his  lather,  Owen  Jones. 
The  settlement  of  O.  Jones  was  by  birlh  in  the  appellant  parish,  unless  he 


071]  1  Adolphtts  &  Ellis,  N.  S.  723 

gained  one  in  that  of  Uanystymdwy  in  the  same  county  under  the  following 
circumstances: 

In  July,  1809,  O.  Jones  applied  to  the  land  agent  of  T.  P.  J.  Parry,  in  the 
same  county,  to  be  allowed  to  become  tenant  to  the  latter  of  a  tenement,  his 
property,  consistins  of  a  dwelling-house,  fulling-mill,  fann,  and  land,  situate 
m  me  several  oariwes  of  Uanvstymdwy  and  Llanarmon,  in  the  same  county. 
The  dwelling-house,  (in  which  Jones  liyed,)  the  mill,  and  buildings,  were 
all  in  Uanysi^dwy,  and  the  land  in  Llanannon.  The  agent  refused  to  let 
him  the  tenement,  unless  his  father-in-law,  J.  David,  became  joint  tenant 
with  him :  and  the  tenement  was  accordingly  let  to  J.  David  and  O.  Jones, 
as  jomt  tenants,  at  the  yearly  rent  of  17/.  17«.,  and  thereupon,  or  shortly  afler- 
wsutls,  Jones  alone  entered  into  the  possession  and  occupation  of  the  entirety 
of  the  house,  mill,  farm,  and  land,  and  continued  in  such  sole  occupation 
*6721  ^'^^'^^  ^^^  ^^  period  *of  five  years,  without  any  benefit  to,  or  inter- 
^  ference  by  the  said  J.  David,  who  resided  at  a  distance  of  twenty 
miles  therefrom.  Jones  alone  from  time  to  time  paid  the  whole  of  the  rent 
for  the  first  four  years,  and  15/.  on  account  of  the  nflh  year.  David  paid  no 
part,  though  named  as  joint  tenant  in  the  receipts. 

The  court  of  quarter  sessions  decided  that,  though  the  occupancy  and  pay- 
ment of  rent  were  by  O.  Jones  alone,  there  was  a  joint  tenancy  and  joint 
liability  of  J.  David  with  him,  and  no  settlement  was  therefore  gained  at 
Llanystymdwy. 

Greaves  J  in  support  of  the  order  of  sessions.  If  this  case  had  turned  on 
6  G.  4,  c.  57,  Rex  v.  Great  Waheringy  5B.  &  Ad.  971,  (27  E.  C.  L.  R.  249,) 
would  have  been  in  point.  The  question  is,  whether,  under  the  old  statute, 
13  &  14  Car.  2,  c.  12,  a  joint  tenancy  by  two  of  a  tenement  of  less  yearly 
value  than  20/.  can  give  a  setdement  to  either?  In  Craft  v.  Gainsford^ 
2  Bott.  pi.  194,  p.  142,  (6th  ed.,)  and  Marden  v.  Barhaniy  2  Bott.  pi.  197, 
p.  145;  S.  C.  Burr.  S.  C.  311,  it  was  held  that,  where  two  persons  take 
jointly  such  a  tenement,  no  settlement  is  gained.  If  the  pauper's  father  had 
been  the  sole  tenant  to  the  landlord,  he  would  have  ^lined  one,  though 
another  had  guarantied  the  rent :  Rex  v.  Hooej  4  East,  362.  So,  if  he  had 
become  an  undertenant  to  himself  and  cotenant,  and  the  sessions  had  found 
that  fact,  it  mi^t  have  been  sufficient  to  give  one.  The  sole  occupation  of 
the  entirety  is  immaterial,  unless  he  occupies  in  his  ovm  right.  Here  he 
occupied  one  moiety  as  bailiflfof  David,  and  an  occupation,  as  bailifT,  is  not 
*6731  ^^^^K^i  though  a  strict  tenancy  may  not  be  essential.  *The  obser- 
-i  vations  of  Littledale,  J.,  in  Rex  v.  Great  Wakerbig,  5  B.  &  Ad.  976, 
are  in  point.  The  fact  of  occupation  by  one  only  cannot  operate  any  change 
in  the  tenancy  of  the  two,  who  continue  to  be  tenant  until  die  landlord  shall 
recognise  one  to  be  his  sole  tenant,  and  discharge  the  other.  Christy  v. 
Tancre  /,  7  M.  &  W.  127.  The  case  must  be  decided  just  as  if  the  point 
had  arisen  at  the  end  of  the  first  forty  days  of  Jones's  residence. 

JenriSj  contri.  It  has  been  decided  that  the  rent  has  nothing  to  do  with 
the  settlement;  it  is  the  value  that  should  alone  be  considered.  Here  thr 
premises  are  of  sufficient  value,  and  Jones  ^'  came  to  settle"  on  them.  Hl 
settled  on  them  alone ;  and  was,  substantially,  the  sole  tenant  by  permission 
of  his  cotiinant,  to  whom  he  was  in  no  wav  accountable  as  bailiff  or  servant. 
The  test  suggested  by  Holroyd,  J.,  in  Rex  v.  CheHsUm^  4  B.  &  C.  230. 
f  10  EL  C.  L.  R.  318,)  namely,  that  in  the  case  of  a  h(irB!lArv  the  house  would 
be  properly  described  as  Jones's,  is  appHraWe.  /fer  v.  Hnoe^  4  East,  362, 
is  in  point ;  and  the  nature  of  the  occupation  requinvl  by  the  statute  is  illnn- 
trated  by  Rex  v.  FOlangkjf,  1  T.  R.  458;  Rex  v.  JVUAmea/,  4  T.  R.  2.%; 
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Bex  y.  LakenhMh,  1  B.  &  C.  631,  (8  E.  C.  L.  R.  143;)  Rex  ▼.  JHsb&im, 
2  B.  &  Ad.  620,  (22  £.  C.  L.  R.  129,)  and  Bex  y.  St.  Mary,  Mwingian, 
5  B.  &  Ad,  640,  (27  E.  C.  L.  R.  126.) 

Lord  Denmuln,  C.  J.  If  we  were  to  adhere  stricdy  to  the  language  ot  the 
statute,  we  should  depart  iar  firom  the  construction  which  has  always  been 
put  upon  it.  It  is  expressly  found  that  the  landlord  refused  to  let  to 
*the  pauper's  fitther,  except  jointly  with  David ;  and  it  is  not  found  r«mx 
that  he  occupied  the  whole  by  any  agreement  with,  or  underlease  ^ 
from,  David,  who  was  legally  as  much  entitled  to  the  occupation  as  Jones. 
On  the  authority  of  die  decisions  referred  to,  we  are  bound  to  hold  that  no 
fietdement  was  gained  under  such  circumstances. 

Patteson,  Williams,  and  Wightman,  Js.,  concurred. 

S.  Order  of  sessions  confirmed. 


The  QUEEN  v.  The  Inhabitants  of  BRIGHTHELMSTONE. 

Sect.  2  of  Stat  I  W.  4,  c.  18,  applies  to  settlements  as  well  by  paying  parochial  rates  as 
by  renting  tenements :  Therefore  a  pauper,  who  hires  and  oecapies  a  tenement  for  a 
whole  year  in  conformity  with  the  provisions  of  stat  6  G.  4,  c  67,  may  gain  a  seule- 
ment  by  payment  of  rates,  though  he  has  not  paid  the  whole  of  a  year's  rent ;  provided 
he  has  paid  as  mach  of  it  as  amounts  to  lOt 

On  appeal  against  an  order  for  the  removal  of  Ann  Richardson  and  her 
children  from  the  parish  of  Petworth,  in  Sussex,  to  the  parish  of  Brighthelm- 
stone  in  the  same  coim^,  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  court  on  rollowing  case: 

The  pauper,  Ann  Richardson,  was  the  widow  of  Joseph  Richardson,  'who, 
on  27th  or  28th  March,  1838,  went  into  the  occupation  of  a  separate  and 
distinct  dwelling-house  and  building  in  the  parish  of  Brighthelmstone  under 
a  lease  for  a  term  of  years,  and  continued,  with  his  famuy,  to  occupy  these 
premises  till  his  death  on  27th  March,  1839.  During  this  time  he  paid  the 
first  three  quarters'  rent  for  the  premises,  amounting  to  80/. ;  but  the  last 
quarter  of  a  year's  rent  was  never  paid.  He  underlet  a  portion  of  the  pre- 
mises, but  was  duly  assessed  in  respect  of  the  whole  to  a  poor-rate  made  on 
17th  July,  1838,  the  first  made  after  bis  occupation,  and  to  ^another  r*^^ 
made  on  Ist  November,  1838.  The  two  rates  were  duly  paid  by  ^ 
him,  together  with  1/.  149.  Id.,  the  sum  apportioned  to  him  out  of  a  rate 
made  on  5th  March,  1838,  on  the  previous  occupiers  of  the  premises.  No 
other  rate  was  made  on  the  premises  during  his  occupation.  The  sessions 
find  as  a  fact,  that  Joseph  Richardson  occupied  the  premises  for  one  whole 
year. 

It  was  urged  on  the  part  of  the  respondent  parish,  that  the  defect  of  pay- 
ment of  one  whole  vear's  rent  was  cured  by  stat.  1  W.  4,  c.  18,  s.  2,  and 
that  Joseph  Richardson  thus  acquired  a  setdement  in  Br^thelmstone  by 
payment  of  the  rates  aforesaid.  On  the  other  side  it  was  contended,  that  the 
stat.  1  W.  4,  c  18,  was  confined  to  setdements  by  renting  tenements ;  and 
that  settlements  by  payment  of  rates  were  still  r^ulated  by  6  G.  4,  c.  57^ 
which  required  payment  of  a  whole  year's  rent 

.  If  Joseph  Richardson  did  gain  a  setdement  in  Brighthelmstone  bv  such 
payment  of  rates,  the  order  of  sessions  was  to  be  confirmed ;  if  not,  then  to 
be  quashed. 

J.  jQhnsonj  in  support  of  the  order.  The  pauper's  husband  obtained  a 
settlement,  under  6  6.  4,  c.  57,  by  payment  of  parochial  rates  in  respect  of 
premiseB  xcupied  for  a  year,  and  oy  payment  of  rent  to  the  amount  of  lOL, 
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Sect  2  of  1  W.  4,  c.  18,  expressly  provides,  that  sach  payment  shall  be 
sufficient  under  6  G.  4,  c.  57.  It  was  contended  at  the  sessions,  that  sect 
2  of  1  W.  4,  c.  18,  is  confined,  as  sect  1  is,  to  settlements  gained  by  rent- 
ing a  tenement ;  and  that  a  setdement  by  paying  rates  could  only  be  gained 
where  the  whole  rent  was  paid ;  and  cases  were  cited  to  show  that  statutes 
*6761  °^S^^  ^^  restrained  by  their  titles,  and  *that  the  title  here  has  refer- 
-l  ence  only  to  one  land  of  settlement,  namely,  to  setdements  by  rent- 
ing and  occupying  tenements.  But  the  words  of  sect  2  are  clear,  and  are 
applicable  to  both  the  species  of  settlement  included  in  the  former  statute. 
[lie  was  then  stopped  by  the  court,] 

Tyndale  and^^ttree,  contrii.  The  title  of  1  W.  c.  18,  points  only  to  one 
kind  of  setdement ;  and,  though  the  preamble  refers  to  both  kinds,  the  scope 
of  the  enacting  part  is  evidenUy  restrained  to  that  which  is  mentioned  in  the 
title.  Rex  v.  Slbke  Damerel,  6  A.  &  K  308,  (33  £.  C.  L.  R.  86.)  That 
the  title  may  be  used  to  explain  an  act  is  shown  by  Bates  y.  Pilling^  2  C.  & 
M.  374,  where  Bayley,  B.,  makes  use  of  it  to  explain  the  Vexatious  Arrest 
Act,  43  G.  3,  c.  46  ;  and  by  Free  y.  Bur^oyne,  2  Bli^h,  N.  S.  65,  where 
the  tide  of  27  G.  3,  c.  44,  for  preyenting  fnyolous  suits  in  the  Ecclesiastical 
Courts,  was  referred  to  for  the  same  purpose.  In  Rex  y.  Dursleyy  3  B.  &  Ad. 
465,  (23  E.  C.  L.  R«  121,)  the  court  was  of  opinion  that  the  only  object  of 
sect.  2  of  1  W.  4,  c.  18,  was  to  make  the  operation  of  sect.  1  retrospectiye 
as  to  settlements  by  renting,  a  tenement;  but  the  argument  of  the  respondent 
parish  would  giye  it  an  operation  of  a  far  more  extensiye  kind.  Taken  by 
Itself  the  second  section  would  certainly  apply  to  the  whole  of  the  preyious 
act  6  G.  4,  c.  57 ;  but,  being  a  mere  proyiso  appended  to  the  principal 
object  of  the  statute  as  expressed  in  the  first  section,  it  must,  according  to 
the  ordinary  rules  of  construction,  be  confined  to  that,  and  be  taken  as  intro- 
duced for  the  purpose  of  explaining  and  restraining  it ;  Morris  y.  MelUn^ 
6  B.  &  C.  446,  (13  K  C.  L.  K.  233 ;)  Rex  y.  St.  John  Bedwardine,  5  B.  & 
Ad.  169,  (27  E.  C.  L.  R.  69.) 

mcnni       *Lord  Denmaw,  C.  J     I  can  perceiye  no  intention  in  the  legis* 
-I   lature  to  restrict  the  second  section  to  one  species  of  setdement. 

Patteson,  J.  llie  first  act,  6  G.  4,  c.  57,  applies  to  both  kinds  of  settle- 
ment ;  and  the  second  section  of  1  W.  4,  c.  18,  is  expressed  in  terms  suffi* 
ciently  general  to  embrace  both  the  heads  of  settlement  referred  to  in  the 
preyious  act. 

WiLUAMs,  J.,(a)  concurred.  Order  of  sessions  confirmed. 

S.  (a)  Wightman,  J.,  had  le(\  the  court 


The  QUEEN  v.  The  Guardians  of  the  HARTLEY  WINTNEY  Union. 

An  ordei  of  qaarter  sessions  recited  that  the  guardians  of  a  certain  union  had  applied 
to  the  court  for  an  order  of  aiaintenance,  Sa&.  on  8.  R,  the  putative  father  of  a  bastard 
child;  that  the  said  8.  R.  had  appeared  by  attorney  at  the  hearing;  that  the  court  had 
proceeded  to  bear  the  evidence,  and,  not  being  satisfied  therewith,  had  refused  to  make 
any  order  on  8.  R. ;  ii  then  directed  payment  by  the  guardians  of  a  certain  sum,  being 
the  costs  incurred  by  8.  R.  in  resisting  the  application. 

Hild  that  the  order  was  bad  for  not  showing,  on  the  face  of  it,  that  the  application  had 
been  first  made  to  the  petty  sessions  under  3  d^  3  Vict.  c.  S5,  and  the  case  transmitted 
thence  to  the  quarter  sessions. 

At  the  Winchester  quarter  sessions,  December  Slst,  1839,  the  court 
made  the  following  order. 

^^  Whereas,  a  female  bastard  child  was  bom  on  the  28tfa  day  of  Marck 
last,  iu  the  parish  of  Odiham,  within  the  Union  of  Hartley  Wintney  in  thifi 
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county,  on  the  body  of  Sarah  Champion,  sb^e  woman ;  which  said  bastard 
child,  by  leaaon  of  the  inability  of  uie  said  mothw  of  such  child  to  provide 
for  its  maintenance,  has  become  chargeable  to  the  said  paridi;  and  the 
guardians  of  the  said  union  having  made  diligent  inquiry  as  to  the  father  of 
such  child,  and  due  notice  having  been  *given  to  Stephen  Rowell  of  r%Mo 
the  said  parish,  sawyer,  of  the  application  hereunder  mentioned  in-  *- 
tended  to  be  made,  the  said  guardians  have  applied  to  this  court  for  an  order 
on  the  said  Stephen  Rowell,  the  person  whom  they  charee  with  being  the 
putative  &ther  of  such  child,  to  reunburse  the  said  parish  for  its  maintenance 
and  support:  and,  the  said  guardians  not  having  produced  any  agreement 
of  the  said  Stephen  Rowell,  and  the  said  Stephen  Rowell  having  appeared 
at  this  court  by  his  attorney  at  the  time  when  such  application  came  on  to 
be  heard,  this  court  hath  proceeded  to  hear,  and  hath  heard,  evidence 
thereon,  and,  not  being  satisned  that  the  evidence  adduced  suflSciently  »up- 
ported  the  charge  made  against  the  said  Stephen  Rowell,  doth  not  think  fit 
to  make  any  order  on  the  said  Stephen  Rowell,  but  doth  order  and  direct 
that  the  sum  of  19/.  195.  4d,f  being  the  full  costs  and  charges  incurred  by 
the  said  Stephen  Rowell  in  resisting  such  application,  shall  be  paid  by  the 
said  guardians.    Farr,  clerk  of  the  peace." 

A  rule  was  obtained  (a)  for  a  certiorari  to  bring  up  this'  iider  for  the  pur- 
pose of  its  being  quashed,  on  the  ground  that  it  appeared,  on  die  face  of  it, 
to  be  an  order  made  origmally  at  (juarter  sessions  contrary  to  stat.  2  &  3 
Vict.  c.  85,  s.  1.  (()  The  order  bemg  brought  up,  RawUnsoHj  in  last  Hilary 
term,  obtained  a  rule  to  show  cause  why  it  should  not  be  quadied. 

G.  7.  White  now  showed  cause,  and  contended  that,  as  the  defendant 
had  appeared  by  his  atttomey  at  the  hearing,  and  the  court  of  (|uaiter  ses- 
sions had  ^proceeded  to  hear,  and  adjudicate  upon,  the  application,  r^gp^g 
it  must  now  be  presumed  that  the  case  had,  in  fact,  been  previously  *- 
brought  before  the  petty  sessions.  It  was  matter  of  evidence  before  the 
quarter  sessions  whether  such  proceedings  had  been  taken  before  the  in- 
ferior court  as  enabled  them  to  entertain  the  case. 

RawUiMimj  contri,  was  not  heard. 

Lord  Denhan,  C.  J.  Every  thing  necessaiy  to  give  jurisdiction  must 
appear  on  the  face  of  the  order. 

Patteson  and  Williams,  Js.,(e)  concurred.  Order  quashed. 

S. 

(a)  In  the  Bail  eoort    R^ma  y.  The  Jiutint  of  Hamptkin,  0  Dowl.  P.  C.  171. 
(6)  See  JUgma  y.  The  JuHitwof  WUUkin,  IS  A.  &  E.  793,  (40  £.  C.  L.  R  106.) 
(e)  Wightman,  J^  bad  left  the  court. 


BUNCH  V.  KENNINGTON. 

Trespass  for  taking  plaintiff's  dog.  Plea;  distress  damage  feasant  in  a  close.  Repli- 
cation, that  the  dog,  when  taken,  was  in  the  actual  possession  of  plaintiff's  son  and 
servant  B.,  and  then  under  the  personal  care  of  and  being  used  by  B.  HM,  that  the 
averments  in  the  replication  were  insnffieient,  as  applied  to  a  dog,  to  show  such  user 
of  it  as  exempted  it  from  seizure. 

Trespass  for  taking  and  carr]^ing  away  a  dog  of  the  plaintiflr,  tying  a  cord 
round  its  neck,  and  beating,  bruising,  wounding,  and  ill-treating  it,  whereby 
it  died. 

Plea :  that  one  £.  H.  Giles,  before  and  at  the  time  when,  &c.  was  pos- 
sessed of  a  close  in  the  parish  of  S.,  and  because  the  do^  at  the  said  time 
whtn^  4rc.,  was  wrongfully  in  the  said  close,  encumbering  it  and  doing 
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damage  there,  defendant,  as  servant  of  £•  H.  Giles,  took  the  dog  as  a 
distress  for  the  said  damage,  and  carried  it  away  out  of  the  close  to  a  con- 
venient pound  in  the  same  parish  near  the  close ;  and  that,  for  the  purpose 
of  conveying  the  dog  to  the  pound,  defendant  tied  the  cord  round  its  neck ; 


as  he  lawfully  might,  &c.,  which  are  the  same  trespasses,  &c.    Verification. 

Replication :  tmit  the  dos  was,  at  the  time  of  the  taking  in  the  plea  men- 
tionea,  a  doe  of  the  plaintiBT,  and  was  then  in  the  actual  possession  of  one 
Henry  Bunch,  then  being  a  son  and  servant  of  plaintiff,  and  was  then  under 
the  personal  care  of,  and  being  used  by,  the  said  H.  Bunch,  so  being  such 
son,  &c.    Verification. 

Demurrer,  assigning  specially  several  causes,  which,  being  ground  of 
general  demurrer  and  adverted  to  in  the  argument  hereafter,  are  here 
omitted.    Joinder. 

Erkf  for  the  defendant  The  replication  states  nothing  to  prove  that  the 
dog  was  privileged  from  seizure.  The  facts  of  actual  possession  and  per- 
8onal  care  and  user  by  the  plaintiff's  son  constitute  no  exemption.  The  dog 
may  at  the  time  of  seizure  have  been  at  a  distance  firom  the  plaintiff's  son, 
who  may  have  been  neither  present  nor  even  in  siriit.  Nothing  is  stated 
that  can  lead  to  the  conclusion  that  any  breach  of  £e  peace  could  possibly 
arise.  Nothing  but  such  actual  use  as  may  probably  lead  to  personal 
struggles,  and  breach  of  the  peace  can  privilege  bom  seizure  for  a  distress. 
What  amounts  to  such  user  may  be  a  Question  of  fact  depending  upon  the 
nature  and  circumstances  of  eacn  case ;  but  the  allegations  m  the  plea  should, 
at  all  events,  sufficiently  show  this,  and,  in  the  absence  of  very  distinct 
averments,  the  replication  must  be  taken  most  strongly  against  the  party 
pleading  it.     [Patteson,  J.    The  allegations  in  it  would  be  satisfied  by 

*68l1   P'^^^^^^  ^^  *^^S  ^^^^^  within  sound  of  Bunch's  whistle,  and  that 
^  Bunch  was  out  of  sight]    £rfe  was  then  stopped  by  the  court. 

6.  T.  WUkj  contrJk.  Sorey  v.  Robimm,  6  T.  R.  138,  and  Field  v. 
Jldamesy  12  A.  &  £.  649,  (40  E.  C.  L.  R.  147,)  are  in  point  In  the 
last  case  the  goods  seized  were  a  horse  and  harness,  and  there  were  gene- 
ral allegations  of  actual  possession,  personal  care,  and  use,  as  in  this  case. 
[Erk,  The  replication  there  stated  that  the  harness,  &c.,  was  ^^then  being 
actually  used  by  the  plaintiff."]  A  manual  possession  was  not  stated,  and 
there  is  no  other  difference  between  the  pleadmss  than  the  word  '^  actually" 
before  the  word  ^^  used,"  which  is  not  enou^  to  distinguish  the  cases. ' 
[Lord  Denmav,  C.  J.  Perhaps  the  replication  in  Field  v.  Adames  was 
rather  loose.]  Supposing  that  manual  and  personal  possession  of  the  dog 
cannot  be  inferred  from  £e  allegations,  it  does  not  follow  that  the  do?  was 
not  exempt  from  seizure.  A  horse  led,  though  not  actually  ridden  by  the 
owner,  would  still  be  privileged. 

Lord  Deiocan,  C.  j.  The  language  of  the  replication  is  not  sufficient 
as  apphed  to  the  particular  subject-matter  of  this  action. 

Patteson,  Wiluaics,  and  Wigbtmak,  Js.,  concurred. 

8.  Judgment  for  the  defendant 
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«D0£  on  the  demise  of  ROSE  BIDDELL  v.  WILLIAM  GWIN-   [*6a? 

NELL. 

By  the  cuiitom  of  the  manor  of  Cheltenham,  the  wife  of  a  copjhoMer  was  entitled  to 
dower  of  the  copyhold  land  of  which  her  husband  died  seined,  and  had  the  whole  for 
her  life,  and,  if  she  disposed  of  it,  for  twelve  years  after;  or,  if  she  married  again,  her 
second  husband  had  it.  The  copyhold  descended  to  the  youngest  son,  and,  in  default 
of  sons,  to  the  youngest  daughter.  A  private  act  (1  C.  1,  c.  1)  was  passed  to  settle 
Uie  customs,  by  which  the  descent  was  directed  to  be  in  fee  simple,  except  that,  ia 
default  of  sons,  the  land,  instead  of  going  to  all  the  daughters,  was  to  go  to  the  eldest. 
Copyholders  were  enabled  to  assign  to  their  wives  for  life  any  part  of  their  copyholds, 
meuuagest  and  landt  for  jointure,  and  wives  accepting  before  marriage  of  such  jointure 
of  customary  land$j  or,  accepting  after  marriage  and  agreeing  after  the  husband's 
death,  were  barred  of  dower.  And  it  was  enacted  that  wives  should  have  for  dower 
for  life  the  third  part  only  of  their  husbands'  customary  lands,  to  be  set  forth  aiul 
assigned  to  them  by  the  homage  of  the  court  in  which  the  husband's  death  was  pre- 
sented, or  within  such  time  after  the  court  as  the  steward  should  limit.  But  women 
theretofore  wives  of  copyholders  dying  tenantt,  and  wives  of  the  then  copyholders, 
were  to  enjoy  the  customary  lands  of  their  then  or  late  husbands,  dying  tenanU^  under 
the  old  custom.  Wives  of  copyholders  joining  with  their  husbands  in  any  grant,  Ac^, 
of  any  customary  mttmagu  or  lands  (having  been  first  solely  examined)  were  barred 
of  all  estate  in  such  lands. 

Htld  that  the  wife  might  claim,  as  her  dower,  for  life,  a  third  of  all  the  copyholds  of 
which  her  husband  had  been  seized  during  the  eovenure. 

And  that,  on  common  law  principles,  she  was  to  have  a  third  in  value  of  all  the  lands, 
estimating  the  value  as  it  was  at  the  time  of  the  assignment,  although  they  had  been 
conveyed  away  during  the  husband's  life,  and  improved  in  value  by  buildings  erected 
after  the  conveyance  and  before  the  assignment  And  although,  by  conveyances  sub- 
sequent to  that  by  the  husband,  the  land,  dto^  had  been  divided  into  several  parcels, 
and  was  held  by  several  parties  at  the  time  of  his  death. 

Htld  no  objection  to  the  wife's  title,  that  the  homage  had  assigned  third  parts  severally 
in  the  respective  parcels  held  by  such  several  parties,  although  some  of  the  buildings 
had  been  erected  by  the  holders  since  the  husband's  death,  and  their  value  was  taken 
into  consideration  in  the  assignment  of  dower. 

Or  that  the  homage  had  assigned  parts  of  houses  in  the  several  holdings :  Or  that  the 
death  of  the  husband  had  not  been  presented,  or  the  dower  assigned,  for  several  years 
after  his  death :  it  not  appearing  that  there  had  been  any  unreasonable  delay  on  the 
part  of  the  wife,  who  had  enforced  the  assignment  by  mandamus  lo  the  lord. 

And  that  the  wife's  title,  as  lessor  of  the  plaintiff  in  ejectment,  was  good,  although  she 
was  not  admitted  after  the  assignment 

On  the  trial  of  this  ejectment,  before  Alderson,  B.,  at  the  Gloucester* 
shire  Spring  assizes,  1836,  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  this  court  upon  a  special  case. 

By  the  case,  it  appeared  that  the  action  was  brought  to  recover  part  of  a 
messuage  called  Buckingham  House,  being  copyhold  in  the  manor  and 
parish  of  Cheltenham,  in  Gloucestershire.  The  lessor  of  the  plaintiff 
claimed  under  an  assignment  of  dower  made  to  her  by  the  homage,  as 
widow  of  Colonel  John  RiddeU,  who  had  *been  copyholder  in  fee  r^goQ 
of  the  messuage  and  other  premises  within  the  manor,  but  had  con-  *- 
veyed  them  away  in  his  lifetime.  He  died  m  1825.  In  1830  the  homage 
pre.«^nted  the  death  of  Colonel  Riddel ;  and  the  lessor  of  the  plaintiff  was 
<iCuoitted,  as  tenant  for  life,  ^^  to  one-third  of  all  that  piece  or  parcel,"  &c. 
(describing  some  (^  the  premises  held  and  conveyed  by  Colonel  RiddeU). 
At  a  subsequent  court,  in  1834,  she  claimed  to  be  admitted  to  a  third  c^ 
certain  buildings  which  had  been  erected  on  part  of  the  premises  so  held 
and  conveyed,  subsequently  to  the  conveyance.  The  homage  not  having 
assigned  dower  on  this  claim,  a  mandamus  issued  in  1835,  commanding 
the  lord  and  his  steward  to  simimon  the  homage,  and  commanding  sucn 
tenants  as  should  serve  thereon  to  assign  to  the  lessor  of  the  plaintiff  jfer 
Ker  dower  one  equal  third  part  of  each  and  eveiy  the  customary  or  cqpy* 
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hold  messuages,-  lands,  tenements,  and  hereditaments,  within  the  said 
manor,  of  which  the  said  John  Riddell  was  seised  during  the  coverture  of 
the  said  Rose  Riddell.  The  homage,  at  a  court  held  afterwards  in  the 
same  year,  in  obedience  to  the  writ,  set  out  third  parts  of  several  distinct 
parcels  then  held  by  different  parties,  and,  among  other  parcels,  a  specific 
third  part  of  the  messua^  called  Buckingham  House.  Specific  third  parts 
of  other  houses  were  siimlarly  assigned.   No  fiirdier  admittance  took  place. 

The  details  of  the  case  on  which  the  decision  turned,  and  the  arguments 
urged,  will  sufficiently  appear  firom  the  judgment  of  the  court, 
♦ftfiiil       '^^^  ^^^  ^^  argued  in  Michaelmas  term,  I839,(a)  *by  R.  V. 
^^^i   Bichardsj  for  the  plaintiff,  and  Sir  W.  W.  FoUeU,  for  the  defendant. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  deUvered  the  judgment  of  the  court. 

The  first  question  in  this  case,  viz.,  whether  there  was  sufificient  proof 
of  marria^,  was  conceded,  on  the  ai^ument,  to  be  in  favour  of  the  lessor 
of  the  plamtiff. 

The  second  question  is,  whether  the  widow,  according  to  the  custom  of 
the  manor  of  Cheltenham,  as  settled  by  stat.  1  C.  1,(6)  was  entitled  to  her 
dower  or  fireebench  as  to  all  the  copyhold  lands  of  which  her  husband  was 
seised  during  the  coverture,  or  only  as  to  those  of  which  he  died  seised. 

Prior  to  &at  statute,  she  was  entided(c)  only  as  to  those  of  which  he 
died  seised ;  but  she  had  the  whole  of  them  for  her  life,  and  twelve  years 
after  if  she  disposed  of  them ;  or,  if  she  married  again^  her  second  husband 
had  them.     The  descent  also  of  copyhold  lands  was  to  the  youngest  son. 

*'6851  ^y  ^^^  ^^'  ^  ^*  ^'  ^*  ^^  (P^^^^^O(^)  ^^  descent  was  directed 
•'  from  thenceforth  to  be  in  fee  simple,  according  to  the  rules  of  the 
common  law,  except  (e^  that  the  eldest  daughter  should  take  instead  of  all 
the  daughters.(y*)  llus  alteration  of  the  descent  is  important  only  because 
an  argument  was  raised,  that,  as  the  estate  was  to  descend  as  at  common  law, 
it  must  descend  with  all  the  common  law  incidents,  and  dower  as  one  of 
them.(g)    Whether  such  a  consequence  would  follow  or  not,  in  the  absence 

(a)  November  15Ui  and  19Ui.  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and 
Coleridge,  Js. 

(6)  Stat  1  G.  1,  c  1,  (prirate,)  **  An  act  for  the  setUing  and  confirmation  of  copyhold 
estates  and  customs  of  the  tenants  io  hase  tenure  of  the  manor  of  Cheltenham,  in  the 
connty  of  Gloncester,  and  of  the  manor  of  Ashley,  otherwise  called  Charleton  Kings  in 
the  said  county,  being  holden  of  the  said  manor  of  Cheltenham,  according  to  an  agree- 
ment thereof  made  between  the  king's  most  excellent  majesty,  being  then  Prince  of 
Wales,  Duke  of  Cornwall  and  of  York,  and  Earl  of  Chester,  lord  of  the  said  manor  of 
Cheltenham,  and  Giles  Greville,  Esq.,  lord  of  the  said  manor  of  Ashley,  and  the  said 
copyholders  of  the  said  several  manors.**  The  reporters  cannot  discover  that  this  act 
is  printed  in  any  collection  of  the  statutes  of  the  realm ;  but  the  material  provisions  will 
be  found  in  Watkins's  Treatise  on  Copyholds,  Appendix,  No.  III.  (vol.  ii.  p.  481,  ed.  4.) 
The  extracts  in  the  report  are  taken  from  the  appendix.  And  see  same  vol.  p.  88,  note 
(n;  Parktr  v.  Bleeke,  Cro.  Car.  668. 

(c)  By  the  customs  antecedent  to  the  statute,  a  statement  of  which  accompanied  the 
case.    See  some  of  them  set  out,  2  Watk.  Cop.  485. 

(d)  Sect.  2  in  Watktns. 
(«)  Sect.  3  in  Watkins. 

(/)  By  the  old  customs  the  youngest  daughters  took  in  default  of  sons.  « 

(^)  As  to  thQ  ordinary  law  of  freebench  and  dower,  the  following  authorities  were  cited 
at  the  bar,  besides  those  mentioned  in  the  judgment:  6  Yin.  Abr., CopyWd,  (E.  e),  p.  195 
(H.  e),  (H.  e.  3),  pp.  209, 211 ;  Note  (6)  to  WUliam  v.  Gwyn,  2  Wms.  Sannd.  4A,  n.;  2  Watk 
Cop.  68,  73.  91 ;  1  Scriv.  Cop.  90,  (3d  ed.;)  Godwin  v.  Wuunwrt,  2  Atk.  526;  Hmiom  r 
Hinton,  Ambl.  277 ;  2  Yes.  sen.  631,  638 ;  Betwm  v.  Scot,  8  Lev.  385 ;  2  Bl.  Com.  129 
2  Inst.  80 ;  Shaw  v.  Tompmm,  Cro.  Eliz.  426;  8.  C.  4  Rep.  30  b;  stat.  1  E.  6,  c.  12,  s.  17; 
Hargrave*8  note  (5)  to  Co.  Lit.  41  a;  Kitchin  on  Courts  Leet,  te., p.  162,  (5th  ed.^ 
Com.  Dig.  Copyhold^  (K  2);  Stone  y.  Extm,  9  Show.  82. 
VOL.  XLI.  92 
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of  any  express  proTision  by  the  statute  itself  in  regard  to  dower  or  fiediendi, 
jB  not  material,  as  we  are  of  opinion  that  the  statute  has  such  express  pro- 
vision. 

Sect  6  (a)  enables  copyholders  to  assign  to  their  wives  for  life  any  put 
of  their  copyhold  messuages  and  lands j  for  their  jointure ;  and  the  latter  part 
of  sect.  8  (a)  provides  that  wives,  who  before  marriage  accept  of  such  join- 
ture of  their  husbands'  customary  lands^  or  alter  marriage  accept,  and  after 
the  death  of  the  husband  agree  to,  such  jointure,  shall  be  barred  to  demand 
any  dower  of  those  or  any  other  customary  lands  of  their  husbands.  Sect  8,(a) 
in  the  early  part,  enacts  that  the  wives  shaU  *£rom  thenceforth  have  r*gog 
for  dower  during  their  lives  the  third  part  only  of  their  husbands'  ^  ^^ 
customary  lands,  and  the  said  third  part  to  be  set  forth  and  assigned  to  them 
by  the  homage  of  the  court  wherein  the  presentment  of  the  deaUi  of  the  hus- 
band shall  be  presented,  or  within  such  time  next  after  the  same  court  as 
shall  be  limited  by  the  stewards.  It  then  provides  that  women,  theretofore 
wives  of  copyholders  dying  tenants^  and  wives  of  then  copyholders,  might 
enjoy  the  customary  lands  of  their  then  or  late  husbands,  dying  tenants j  under 
the  old  custom. 

This  section,  in  the  enactmg  parts,  has  no  words  confining  its  operation  to  \ 
lands  of  copyholders  dying  tentaUSf  or  lands  of  which  they  aied  seised  ;  but 
in  the  proviso  for  preservation  of  the  old  rights  it  has ;  thereby  making  a 
marked  distinction :  and,  when  it  is  considered  that  the  widow's  right  was 
teduced,  from  the  whole  for  her  life  and  twelve  years  after,  to  one-third  for 
her  life,  the  distinction  can  hardly  have  been  unintentional. 

But  the  statute  does  not  rest  there.  For,  by  section  9,(a)  wives  of  cc^y- 
holders,  which  shall  join  in  any  grant  or  surrender  with  their  husbands  of 
any  of  the  customary  messuages  or  lands,  being  first  solely  and  secretly 
examined  in  court  according  to  the  custom  there,  shall  be  concluded  and 
barred  afterwards  to  claim  ^y  right,  title,  or  estate  whatsoever,  of  or  in  those 
lands  so  by  them  surrendered  and  granted  as  aforesaid.  If  thb  section 
applies  to  oU  the  husband's  copyhoUs,  it  is  conclusive  of  the  question ; 
because  it  shows  that  the  wife  during  her  husband's  life  has  an  interest  in 
*all  the  copyholds,  which  she  may  bar  or  refuse  to  bar,  b]^  convey-  r«gM 
ance,  after  being  solely  examuied.  Whereas,  if  she  is  entitled  only  ^ 
to  an  interest  in  such  lands  as  her  husband  dies  seised  of,  the  section  would 
be  entirely  useless  and  absurd ;  her  conveyance  would  be  wholly  immaterial;  « 
and  her  husband  might  convey  away  without  her  consent :  so  she  would  be 
barred  whether  she  joined  or  not. 

The  learned  counsel  for  the  defendant  felt  this ;  and,  therefore,  inasted 
that  the  ninth  section  must  be  referred  to  the  fifth,  and  applied,  not  to  all  the 
husband's  copyholds,  but  only  to  cases  where  copyholds  have  been  assigned 
to  a  wife  for  jahdure:  and  observed  upon  the  introduction  of  the  word  me»- 
suages  in  this  ninth  section,  which  is  found  in  the  beginning  of  the  fifth 
section ;  but  not  throughout  the  eighth.  Yet  the  latter  part  of  the  eighth 
section  plainly  relates  to  the  same  subject-matter  as  the  fiftn ;  for  it  declares 
the  consequence  of  wives'  accepting  the  jointure  which  the  fifth  section 
enables  the  husbands  to  make :  it  follows  that  the  word  lands  in  the  latter 
part  of  the  ninth  section  must  be  as  extensive  as  the  word  messuages  and  lands 
m  the  fifth.  In  truth,  the  criticism  is  much  too  minute :  we  cannot  think 
tfiat  the  introducticm  of  the  word  messuages,  in  the  fifth  and  ninth  sections, 
mifficiently  indicates  an  intention  on  the  part  of  the  le^slature  to  confine  the 
•peration  of  the  ninth  section  to  the  cases  mentioned  m  the  fifth,  and  are  of 

(a)  Id  Watkins. 
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opinion  that  it  applies  to  all  the  copyholds  of  tfao  husband,  and,  for  die  rea- 
sons abbve  stated,  is  conclusiye  upon  this  question. 

An  objection  was  made  that  the  third  part  is  to  be  set  forth  by  the  homage ; 
and  it  was  asked,  how  can  the  homage  present  the  death  of  a  person  who 
*6881  ^'^  ^^^  ^^  ^nant  ?  (a)  We  see  no  objection  to  their  presenting  the 
^  death  of  any  person,  whether  tenant  or  not,  upon  whose  life  any  copy- 
hold estate  may  dtepend,  or  by  whose  death  any  copyhold  estate  may  be 
afiected,  or  any  new  estate  arise. 

We  do  not  rely  on  the  use  of  the  word  '^  dower"  in  the  statute,  as  import- 
ing that  the  wife  should  take  dower  as  of  a  freehold  estate ;  but,  by  an  exa- 
mination of  the  whole  scope  and  language  of  the  statute,  have  come  to  the 
conclusion  that  the  wife  is  entitled  to  one-third  of  all  the  copyholds  of  which 
her  husband  was  seised  during  the  coverture,  for  her  life,  as  her  dower  oi 
freebench.  And  we  are  fortified  in  this  conclusion  by  the  decision  of  the 
Court  of  Common  Pleas  in  Riddett  y.  Jenmer^  10  Bing.  29,  (25  £.  C.  L. 
R.  19,)  being  upon  this  yeiy  point 

The  third  question  is,  wheUier  the  widow  shall  have  a  third  part  of  the 
lands  according  to  their  value  at  the  time  when  her  husband  aliened  them, 
or  at  the  time  of  his  death,  or  at  the  time  of  the  assignment. 

In  the  present  case,  the  value  at  the  time  of  the  death,  and  at  the  time  of 
the  assignment,  though  some  years  elapsed  between  them,  seems  to  have 
been  the  same.  The  question  is  between  the  value  of  the  lands  at  the  time 
of  alienation  and  of  uie  death  of  the  husband.  It  appears  that  the  lands 
have  been  greatly  improved  by  building ;  but  that  one-third  at  least  of  the 
lands  alien^  by  the  husband  remained  not  built  on.  That  part,  however, 
is  not  in  the  hands  of  the  defendant :  for,  though  the  husband  aliened  to  one 
person,  that  person  parcelled  out  the  lands  to  several  others. 
*6891  *  ^  ^^  ^^  opinion  that,  when  the  lands  at  the  death  of  the  hus- 
^  band  are  in  the  possession  of  several  persons,  whether  by  his,  the 
husband's  act,  or  the  act  of  his  alienee,  dower  must  be  assigned  as  to  one- 
third  of  the  lands  in  each  person's  possession;  and,  therefore,  that  the 
question  above  stated  is  raised  in  this  case,  notwithstanding  the  quanti^ 
of  the  land  still  remaining  not  built  On. 

Very  little  is  to  be  found  in  our  books  upon  this  question.  What  author- 
itie|  are  found  are  collected  by  Mr.  Park  in  his  valuable  Treatise  on  the 
Law  of  Dower,  p.  255,  et  seq.  {V\ 

The  principal  authoritv  is  Pendns,  (c)  sect  328,  (p.  65,)  who  lays  it 
down  that,  if  ^^  the  feoflee  builds  thereupon  a  castle  or  mansion-house,  or 
other  buildings,  or  otherwise  improves  it,  so  that  it  is  worth  more  bv  th« 

iear  than  when  it  was  in  the  possession  of  the  husband ;  the  wife  shall  not 
ave  her  dower  but  according  to  the  value  it  was  of  in  the  time  of  her 
husband.  And  ^t  if  a  disseisor  build  upon  land  which  he  hath  bv  dis- 
seisin, and  the  disseisee  enters,  he  shall  have  the  building,  &c.  And  so," 
&c.,  '^  the  cause  of  the  difference  is  apparent."  Tlie  veiy  next  section  of 
Perkins,  viz.  329,  lays  it  down  that,  if  the  feoflee  ^^  takes  down  the  build- 
ing, and  the  feoflbr  dies,  his  wife  shall  have  dower  according  to  the  value 
of  the  land  as  it  was  at  the  time  of  the  death  of  her  hudwut;  and  hath 

(a)  In  the  anrament,  reference  was  made  to  Kitchin  on  Courts  Leet,  &c.,  p.  110 
(5th  ed.;)  3  Scriv.  Cop.  A  pp.  489.  (3d  ed.) 

(h)  On  ibiii  point  reference  was  made  in  the  argument  to  S  Bac.  Abr.  7S4,  (7^h  ed.,} 
Power  and  Joinimrt,  (B)  fi,  Hnffhes's  Commentaries  upon  Original  Writs,  c.  89,  p.  196 
1  Roper's  Hash,  and  Wife.  349.  (3d  ed.) 

(r)  A  profitable  Book,  treating  of  the  Laws  of  England,  &c.  The  passages  are  taera 
pnnted  IVom  the  English  translation,  in  the  fifteenth  (Greening's)  edition,  1837. 
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not  any  remedy  for  the  taking  away  of  the  building  before  the  death  of 
*her  husband,  although  the  building  was  up<xi  the  same  land  and   r«gQQ 
in  the  possession  of  her  husband  daring  the  coverture ;  for  a  wife  *- 
hath  not  right  to  have  dower  before  the  death  of  her  husband ;  tamen  qumt 
of  this  case."  (a) 

The  two  sections  are  certainly  not  venr  consistent  The  wife's  right  to 
dower  is  doubtless  not  consununate  until  the  death  of  her  husband ;  and, 
if  that  be  a  good  reason  why  she  must  submit  to  the  intermediate  deteriora- 
tion of  the  property,  it  is  also  a  good  reason  why  she  should  have  advanta^ 
of  the  intermediate  improvement  of  it.  If  the  alienee  be  considered  as  m 
the  place  of  the  husband  in  regard  to  the  land,  and  to  have  the  same  ri^t^ 
that  he  had,  there  cannot  be  a  doubt  but  that  the  time  when  the  value  is  to 
be  ascertained  must  be  the  death  of  the  husband ;  and,  if  the  alienee 
suffers,  it  is  his  own  fault  for  improving  land  on  which  he  must  have 
known  that  the  wife's  right  would  attach  if  she  survived  her  husband.  So 
the  reason  for  the  doctrine  of  the  328th  section,  given  in  a  note  (8)  to  Ck>. 
Lilt  32  a,  from  Lord  Hale's  MSS.,  applies  ec^ually  to  the  329th.  '<  For 
the  heir  is  not  bound  to  warrant,  except  according  to  the  value  as  it  was  at 
the  time  of  the  feofiinent,  and  so  the  wife  would  recover  more  against  the 
feoffee  than  he  would  recover  in  value,  which  is  not  reasonable.'' 

Mr.  Park  (on  Dower,  p.  256)  refers  to  the  Book  of  Assizes  .(14  Ass.  12) 
as  a  judgment  for  the  widow  salvis  aedificiis ;  and  says,  ^^  it  is  added  with 
some  inconsistency,  and  no  damages^  because  the  land  was  amended  by 
building  upon  it"    On  examination  of  the  original  authorities,  it  will  ap- 

Eear  that  here  some  confiision  has  taken  place,  and  two  *cases  have  rvMi 
een  been  reported  as  one.  For  the  former  of  them  is  not  in  the  I* 
Book  of  Assizes,  but  in  Fitzh.  Gr.  Abr.  Dower j  pi.  192.  To  a  writ  i^ 
dower  against  W.  he  pleaded,  ''quod  emit  terram  illam  de  viro  suo 
nudam  et  insedificatam,  et  super  sdincavit  et  libenter  concedit  ei  tertiam 
partem  suam  salvis  ei  aedificiis.  Et  ideo  ipsa  habebat  seisinam  suam  salvis 
eidem  W.  domibus  suis  sedificatis,  &c.,  quod  habet  alibi  extra  sedificia  ubi 
habere  poterit  terram  suam,  &c."  But  the  latter  part  of  the  sentence, 
stated  by  Mr.  Park  respecting  dama^,  is  in  14  Ass.  12,  and  is  the  case 
of  a  prior  who  recovered  by  de&ult  m  an  assize  of  novel  disseisin.  *'  Et 
1' Assize  dit,  que  a  nul  damage,  &c.,  car  la  place  est  amende  per  edifier." 
A  decision  wholly  foreign  to  the  present  subject. 

Plowden's  46th  qusre  is  in  these  tenns :  ''A  woman  is  entitled  to  have 
a  dower  of  a  marsh,  the  heir  by  his  industry  makes  it  good  meadow,  she 
recovers  it  and  shall  be  endowed  of  the  third  part  as  it  now  is,  because  her 
title  is  to  the  quanUty  of  the  land,  not  the  value;  but  if  the  heir  improves 
the  land  by  building  or  the  like  collateral  improvement^  U  shall  be  otherwise. 
Quare  if  die  heir  suffers  the  houses  upon  the  land  to  decay,  shall  the  wife 
be  endowed  of  the  land  according  to  its  value  when  it  was  in  the  posses- 
sion of  her  husband,  or  shall  she  nave  the  third  part  as  it  now  is,  and  be 
allowed  in  damages  for  the  impairing  ?  And  it  seems  that  damages  shall 
not  be  recouped  in  assize  for  the  improvonent  of  such  marsh.''  llien 
follows  (i)  the  passage  from  Co.  Lit.  32  a,  with  the  note  from  Hale's  MSS, 
already  referred  to. 

*Ali  these  authorities,  we  think,  admit  of  a  general  answer  from   rcMo 
considering  the  nature  of  dower,  and  the  reme<^  provided  for  it  by  ^ 
the  law  of  England.     The  right  unquestionably  attaches  on  all  uie  land9 
of  which  the  husband  was  seised  during  the  coverture ;  and  as  certainly 

ia)  8«e  Mr.  Greenios't  nola  ia  the  fiAeenUi  •ditioo.        (6)  Park  oa  Dover,  867, 25e, 
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attaches  at  the  period  of  his  death.  If,  bdeed,  the  assignment  of  dower 
be  postponed,  the  value  must  be  taken  at  the  period  of  assignment.  And, 
as  the  sheriff,  in  case  of  any  dispute,  is  the  appointed  judge  for  dividing 
the  land  by  metes  and  bounds,  it  is  difficult  to  see  how  tlmt  duty  can  be 
perfonned  at  any  other  time. 

But  we  must  examine  the  authorities  more  in  detail.  On  that  of  Perkins, 
we  have  already  pointed  out  its  obvious  inconsistency.  We  may  add  that 
he  supports  his  proposition  by  no  authority,  and  shows  his  own  doubt  of 
its  correctness  by  the  quart  which  he  subjoins.  But  his  328th  section  de* 
rives  countenance  from  Hale's  MSS.,  cited  in  Mr.  Hargrave's  note,  Co. 
lit  32  a,  note  (8).  The  reason  there  stated  cannot,  however,  be  a  just 
one,  if  the  wife  is  properiy  considered  as  an  entire  stranger  to  all  dealings 
between  her  husband  and  his  feoflfee.  It  also  appears  to  prove  too  much : 
for  it  would  extend  to  all  manner  of  improvements,  as  well  as  building. 

The  case  in  Fitz.  Gr.  Abr.,  Bowery  pi.  192,  is  c^en  to  two  constructions : 
either  that  the  law  would  compel  the  widow  to  accept  her  dower  out  of  the 
uncovered  land,  when  a  sufficient  portion  was  left  in  that  state,  or  that,  in 
the  particular  instance,  an  amicable  arrangement  was  made,  and  the  pur- 
diaser  was  therefore  permitted  to  have  the  full  benefit  of  his  own  improve* 
«gQ3.  ments  from  a  *view  of  what  was  then  considered  expedient  and 
^  equitable.  The  latter  appears  the  more  probable  supposition :  and 
considerations  of  that  sort  would  probably  at  all  times  influence  those  whom 
the  law  trusted  to  make  the  assi^ment.  The  estimate  of  value,  in  award- 
ing a  part  of  the  estate  to  the  widow,  could  hardly  fail  to  be  perplexed  by 
the  existence  of  buildings  on  the  land,  whether  erected  of  old  time  or  since 
the  husband's  death.  The  widow  was  not  to  be  endowed  of  a  castle,  if 
for  the  defence  of  the  realm,  because  that  seems  to  have  been  rathelr 
regarded  as  public  than  private  property:  nor  was  she  to  be  endowed  of 
the  mansion-house,  or  capital  messuage,  if  that  was  caput  baronise  vel 
comitatQs :  the  meaning  of  which  words  underwent  much  discussion  in 
the  Lady  Gerard's  case.  Skin.  592 ;  S.  C.  Holt,  260 ;  1  Ld.  Raym.  72 ; 
1  Salk.  253 ;  Comb.  352 ;  5  Mod.  64.  But,  even  if  it  were  caput  ba- 
ronise,  we  have  it  laid  down  by  as  old  an  authority  as  Bracton  (Lib.  II. 
c.  40,  s.  3,  fo.  97  b)  that  she  must  have  her  dower  even  of  a  house  so 
denominated,  if  nri  other  dwelling  can  be  found  for  her,  ut  habeat  ubi 
caput  reclinet.(a)  If,  on  the  other  hand,  it  is  meant  that  the  edifices  raised 
by  an  alienee  can  never  be  assigned  to  the  widow,  she  must  then  of  neces- 
sity be  endowed  by  means  of  a  money  payment,  if  the  whole  land  hap- 
pened to  be  built  upon.  This  state  of  things,  never  thought  of  in  ancient 
times,  may  commonly  occur  now.  But  how  is  the  estimate  to  be  made  i 
If  according  to  the  present  value,  the  alienee  gains  nothing  by  the  rule ; 
if  according  to  any  former  value,  when  is  it  to  be  assumed  ?  At  the  pe- 
riod of  alienation,  or  of  the  husband's  possession  before  ?  And  how  will 
*6941  ^^  ^^  ^posnble  for  such  an  inquiry  to  be  brou^t  to  a  satisfactory 
-'   termination. 

Plowden's  qusre,  and  his  own  opinion  upon  it,  as  well  as  Lord  Coke's, 
appear  to  be  in  the  ^adow's  favour :  but  it  is  introduced  by  a  reason  which 
would  apply,  and  to  her  prejudice,  in  a  case  like  the  present.  But  then 
Lord  Coke's  authority  is  against  him :  and  he  founds  himself  on  no  other 
reason  than  that  improvement  by  building  is  collateral  to  the  land.  But 
why  collateral  ?  It  occupies  and  obliterates  the  land,  making  an  assignment 
<rf  it  imposrible,  and  destroying  the  very  means  of  ascertaining  its  inde* 

(a)BeeBn.€t§y,Hh> 

3Q 
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pendent  value.  The  effect  of  planting  vnik  timber,  or  sowing  inik  coniy 
or  indeed  of  improving  by  any  expensive  process,  is  much  the  same, 
except,  perhaps,  for  this  last  circumstance ;  but  we  cannot  see  any  reason 
for  calling  them  less  collateral  than  building.  These  text-writers,  indeed, 
speak  of  the  heir,  not  of  an  alienee :  and  it  is  truly  observed  that  an  heir 
voluntarily  lays  out  his  money  on  that  which  he  not  merely  knows  to  be 
subject  to  the  rights  of  another,  but  which  at  the  veiy  time  ought  to  have 
been  assigned  to  and  possessed  by  another.  But  the  same  observati(Mi, 
though  in  part  only,  applies  to  a  purchaser,  who  must  be  presumed  to 
know  the  title  of  his  vendor,  and  the  liabilities  of  the  estate  purchased. 

Perkins's  distinction  between  a  feoffee  and  a  disseisor  rests  on  no  author* 
ity ;  nor  do  we  see  how  the  ri^ts  of  the  doweress  are  to  be  affected  by 
it  She  knows  nothing  of  the  title  under  which  it  is  held :  and  indeed 
questions  of  the  most  difficult  nature  miiriit  arise,  whether  the  party  in 
possession  is  a  wrongful  disseisor,  or  a  feoffee  with  good  title.  Must  these 
DC  decided  by  the  sheriff,  before  she  can  enjoy  the  ^provision  made  r*gQe 
for  her  by  the  law  ?  The  sheriff's  duty  in  assigning  dower  majr  be  I- 
extremely  arduous  if  he  is  only  to  determine  on  a  mir  distribution  accord- 
ing to  the  value  of  the  property,  varyine,  as  it  may,  through  all  the  different 
portions  of  a  large  estate :  but  it  would  become  mipraeticable  if  he  had  to 
examine  into  the  evidence  of  alienation  and  the  legal  effect  and  conse- 

Juences  of  it,  or  if  he  were  bound  to  assign,  not  according  to  the  stale  of 
lings  then  existing,  but  with  reference  to  matters  as  they  may  be  shown 
to  have  existed  in  the  lifetime  of  the  husband,  peradventure  many  years 
before. 

By  these  considerations  we  are  led  to  conclude  that  dower  attaches  on 
the  husband's  real  property  at  the  period  of  his  death,  accordii^  to  its  then 
actual  value,  without  regard  to  the  hands  which  brou^t  it  into  the  condition 
in  which  it  is  found ;  the  law  apparently  presuming  that  it  will  continue 
substantially  the  same  up  to  the  assignment  Mr.  Park  (on  Dower,  257) 
informs  us  that  the  understanding  of  the  profession  is,  '^  that  the  wife  shall 
be  endowed  of  the  land  as  she  finds  it  at  the  time  of  her  title  of  dower 
consummated."  We  have  permission  firom  Sir  Edward  Sugden  to  state 
that  he  always  considered  the  rule  to  be  that  the  widow  is  entitled  to  have 
assigned  to  her,  as  her  dower,  so  much  in  value  as  is  equal  to  a  third  in 
value  according  to  the  condition  of  the  estate  at  the  time  of  her  husband's 
death.  This  opinion,  contradicted  by  no  judicial  authority,  is  an  important 
evidence  of  the  law  on  a  subject  very  likely  to  be  brought  into  court  in 
hostile  controversy,  but  almost  always  certain  to  be  arranged  by  the  advice 
of  ^eminent  conveyancers,  regulated  in  some  respects  by  domestic  r«gQg 
circumstances,  but  surely  not  without  some  reference  to  die  general  ^ 
principles  of  law  handed  down  through  a  succession  of  ages. 

Ulterior  questions  were  discussed  at  lar^,  and  might  appear  to  call  for 

E articular  consideration,  if  they  were  not  m  feet  disposed  of  by  what  we 
ave  already  laid  down. 
First,  that  the  assignment  of  dower  is  naught,  because,  by  the  custom, 
the  husband's  death  ought  to  be  presented  at  the  next  homage,  and  the^ 
dower  then  assigned  by  them.    But  we  must  consider  the  homage  as  placed 
by  the  custom  in  the  office  of  the  sheriff  at  conunon  law :  and  we  have 
already  seen  that,  though  the  right  to  dower  attaches  on  the  event  of  the    i 
husband's  dea4i,  the  assignment  maybe  delayed  even  long  enough  to  allow    I 
the  heir  time  to  erect  buUdings  on  the  land.     There  ou^t  indeed  to  be  p     ^ 
reasonable  degree  of  promptitude  in  preferring  all  claims ;  but  we  should 
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not  be  justified  in  saying  that  delay  was  alone  a  sufficient  proof  of  the 
claiman?  bebg  ynor^  any  sense^f  the  word ;  because  ft  may  have 
been  caused  by  ignorance  of  fects,  by  the  conduct  of  the  opposite,  or  even 
by  negligence  in  those  who  have  the  duty  to  perform,  fn  the  present 
instance,  the  special  case  reminds  us  that  there  was  a  necessity  for  issuing 
a  writ  of  mandamus  to  the  homage  to  compel  the  assignment 

Secondly,  some  of  these  buildings  were  erected  long  after  the  death  of 
the  husband,  not  even  by  the  purchaser  firon^  him,  but  by  various  sub-pur- 
chasers.   But  this  cannot  prevent  Lord  Coke's  rule  from  applying :  and 
*6971   ^^  hardship  is  voluntarily  incurred  by  those  who  *ought  to  have 
•'   informed  themselves  correcdy  of  the  title  which  they  took. 

Thirdly,  some  objection  was  taken  to  the  mode  of  assigning  dower,  in 
two  respects,  both  by  avmrding  a  third  part  of  the  property  of  each  sepa- 
rate owner,  and  by  dividing  the  several  houses  into  chambers,  a  third  of 
which  are  allotted  to  the  plaintiff  as  dower.  On  both  points,  the  authority 
of  Co.  Litt(a)  is  in  the  plaintiff's  favour.  Indeed,  the  former  objection 
ought  rather  to  come  from  her ;  for  that  arises  firom  a  division  which  may 
be  injurious  to  her,  and  which  her  paramount  ri^t  might  be  thought  to 
dispense  with,  but  insures  perfect  justice  to  all  the  purchasers.  Lord  Coke 
asserts  that  it  is  the  proper  course.  As  to  the  latter  objection  against  the 
partition  of  houses,  it  is  removed  by  the  same  high  authority ;  35  a. 

Possibly  all  the  objections  that  have  been  made  may  be  answered  by  the 
nature  of  the  proceeding,  which  has  occurred  in  the  performance  of  a  duty 
imposed  by  law  on  the  homage,  and  has  not  been  questioned  by  any  com- 
petent jurisdiction. 

But,  thinkmg  what  has  been  done  right  in  its  details  as  well  as  on  the 
*6981   S^*^^^  principle,  we  have  thoumt  *ourselves  bound  to  act  on  that 
•'   opinion,  and  direct  that  the  verdict  be  entered  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

(a)  See  Go.  Litt.  86  a;  Park  on  Dower,  S54^  283 ;  JnonYtnoui  case,  Freem.  K.  B.  and 
C.  P.  887 ;  Co.  LitL  81  b,  166  a. 

As  to  these  points,  it  was  contended  for  the  plaintiff  that,  eren  supposing  the  homai^e 
to  have  acted  irreg^olarly,  the  widow  was  in  of  the  estate  without  admittance,  and  that 
the  deferrdant  could  not  raise  the  question  in  a  defence  to  an  ejectment  The  following 
authorities  were  referred  to  in  argument:  1  Rop.  H.  6c  W.  308,  dec,  2d  ed.:  Fitzh.  N.  B. 
148,  F,  &c,  and  lb.  L  note  (b) ;  1  Watk.  Cop.  872,  299;  2  Walk.  Cop.  89;  Howard  ▼. 
Bartlet,  Hob.  181, 6th  ed. ;  Jurden  ▼.  Stones  Hut.  18 ;  JtenningtOH  t.  Cole,  Noy,  29;  CAom- 
trdl  T.  Randall,  1  Lev.  20 ;  ilex  t.  Northwiald  Batattt,  2  B.  dc  C.  724,  728 ;  Litt  ss.  43,  893 ; 
Chapman  t.  Sharpe,  2  8how.  184. 


The  QUEEN  v.  The  Inhabitant8  of  ECCLESALL  BIERLOW. 

The  QUEEN  v.  TETBURY. 

These  cases,  decided  on  Saturday,  April  17th,  are  reported  11  A.  &  E.  607, 

and  616,  note  (a). 


ROSS  V.  CLIFTON  and  Others. 
This  case  is  reported,  11  A.  &  £.  631< 
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TRINITY  TERM  AND  VACATION, 

IV.  &  V.  VICTORIA. 

The  Judges  who  usually  sat  in  Banc  in  this  Tenn  and  Vacation  weie, 

Lord  Denman,  C.  J.  Williams,  J. 

Patteson,  J.  Coleridge,  J. 

Five  cases  of  this  term  (signed  S.)  are  reported  by  Edward  Smirke,  Esq, 


REGULA  GENERALIS. 
Trinity  Term,  4  Victoria,  1841. 

It  is  obdered  that,  where  judgment  is  signed  by  virtue  of  a  judge's 
certificate  given  pursuant  to  the  act  1  W.  4,  c.  7,  s.  2,  such  judgment  may 
be  signed  without  any  rule  for  judgment. 

(Signed)  Denman.  J.  Patteson. 

N.  C.  TiNDAL.  J.  GURNEY. 

Abinger.  J.  Williams. 

J.  Parke.  J.  T.  Coleridge. 

J.  B.  BOSANQUET.         W.  WiGHTMAN. 

E.  H.  Alderson. 


•DOE  on  the  demise  of  ROBERT  HENNING  PARR  v.  ROE.   [•700 

The  r^Ie,  Mich.  1  G.  4,  that  in  the  cooseiit  role  in  ejectment  defendant  shall  consent  to 
confess  upon  the  trial  that  he  was  in  possession  of  the  premises  specified  at  the  time 
of  service  of  declaration,  extends  to  municipal  corporations.  And  such  a  corponio 
tion  must  consent  in  that  form,  though  the  ejectment  be  brought  to  enforce  an  elegit 
against  their  lands,  and  the  defence  be  that  the  lands  are  not  possessed  by  the  corpo- 
ration for  any  but  public  purposes,  and  therefore  were  not  liable  to  the  execution. 

The  required  confession  in  the  consent  rule  does  not  exclude  such  defence :  But,  where 
an  action  lies  against  the  corporation, 

Qiuaff  whether  they  can  exempt  their  lands  from  execution  by  alleging  that  they  art 
held  only  for  the  purposes  of  the  borough  under  stat  6  &  6  W.  4,  c  76,  s.  92. 

Declaration  in  ejectment  being  delivered,  aad  a  rule  obtained  for  judgment  unless  the 
tenant  in  possession  appeared  and  pleaded,  the  corporation,  who  held  the  lands,  ap* 
plied  on  summons  for  time  to  plead,  and  for  liberty  to  defend  without  confessing  the 
possession.  The  judge,  in  Michaelmas  vacation,  referred  the  latter  application  to  the 
court,  and  gave  time  for  pleading.  Another  order  was  afterwards  made  in  the  caose, 
on  summons,  during  the  same  vacation,  as  to  pleading  and  particulars.  In  Hilwy 
term  the  corporation  moved  the  court  for  leave  to  consent  as  above,  and  also  that  the 
declaration  and  rule  to  plead  might  be  set  aside  for  an  irregularity  in  the  aenriee^ 
which  had  not  been  complained  of  before  the  judge  at  chambers. 

Btldt  that  Uie  latter  part  of  the  motion  was  too  late. 
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A  BULE  was  obtained  in  this  ejectment,  January  16th,  1841,  calling 
upon  the  lessor  of  the  plaintifi'  to  show  cause  why  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Poole  should  not  be  at  Uberty  to  defend 
without  confessing  by  the  consent  rule  that,  at  the  time  of  the  service  of 
declaration,  they  were  in  possession  (a)  of  the  premises  therein  mentioned;- 
or  why  the  declaration,  and  the  rule  for  judgment  after  mentioned,  should 
not  be  set  aside. 

^7011  *'^^^  lessor  of  the  plaintiff  obtained  judgment  against  the  corpora- 
•'  tion  of  Poole,  on  their  bond  given  to.  bun  for  compensation  in  respect 
of  his  office  of  town-cleric.(&)  He  afterwards  sued  out  an  elegit ;  and  an. 
inquisition  was  taken,  whereon  the  jury  found  the  corporation  to  be  seised 
of  land  used  as  a  meat-market,  together  with  the  Guildhall  and  other  erec- 
tions and  buildings  thereon,  as  then  used  and  occupied  by  the  corporation 
for  the  public  purposes  of  the  town.  The  ejectment  was  brought  for  those 
piremises.    The  declaraticm  was  served  on  the  mayor  and  town  clerk. 

The  present  town  clerk  made  affidavit,  in  support  of  the  rule,  that,  as  he 
was  advised,  the  corporation  could  not  confess  that  they  were  in  possession 
of  the  tenements,  being;  only  the  public  guardians  thereof,  and  the  premises 
being  used  bythe  public  (paying  tolls  for  the  madcet)  and  for  public  pur- 
poses only :  That  neither  the  mayor  nor  the  town  clerk  was  in  possession : 
That  the  Guildhall  and  market-place  were  under  the  care  of  the  Serjeants  a( 
mace,  who  were  the  servants  of  the  council,  and  paid  their  salaries  and 
expenses  out  of  the  borough-fund :  That  the  action  was  defended  by  the 
council,  inasmuch  as  the  Guildhall  was  the  only  place  in  which  they  had 
been  accustomed  to  transact  the  public  business:  and  that  the  sessions  for 
the  borough  were  held  in  the  duildhall,  and  the  same  was  used  by  the 
justices  for  public  purposes  only. 

The  affidavits  on  the  other  side  stated  that,  in  1763,  the  then  corporation 
mortgaged  the  premises  in  question,  covenanting  that  they  were  lawfully 
*7021  ^'^  ^^  ^^^™  ^  ^^  simple  or  some  other  good  estate  of  ^inheritance. 
^  -'  Other  statements  were  added  to  show  thiS  the  late  and  present  cor- 
poration had  dealt  with  the  premises  as  their  own  property,  and  that  the 
present  mayor,  aldermen,  and  burgesses  had  the  possession. 

The  declaration  was  served,  July  30th  and  August  3d,  1840.  In 
Michaelmas  term,  November  12di,  1^40,  a  rule  was  obtained  for  jud^ent, 
unless  the  tenants  in  possession  should  appear  and  plead  to  issue  on  Monday 
next  after  the  end  of  term.  On  the  28th  a  summons  was  taken  out  for  time 
to  plead,  and  for  particulars  of  the  premises.  While  that  summons  was 
depending,  December  4th,  the  mayor,  aldermen,  and  burgesses  took  out  a 
summons,  calling  on  the  lessor  of  the  plaintiff  to  show  cause  why  they 
should  not  be  at  liberty  to  defend  without  confessing  possession.  Little- 
dale,  J.,  on  December  24th,  dismissed  the  summons,  hut  directed  proceed- 
ings to  be  stayed  till  the  sixth  day  of  Hilary  term,  in  order  that  an  application 
might  be  made  to  the  court ;  the  mayor,  &c.,  to  plead  in  six  days  from  that 
time,  if  such  applicition  were  not  made.     He  also  granted  the  mayor,  &c., 

(a)  Reg.  Oen.  Mich.  1  0. 4, 4  B.  &  Aid.  196.  The  rule  orders  « that  from  henceforth 
in  every  action  of  ejectment  the  defendant  shaU  specify  in  the  consent  rule,  for  what 
premises  he  intends  to  defend,  and  shall  consent  in  sQch  rule  to  confess  upon  the  trial, 
that  the  defendant  (if  he  defends  as  tenant,  or  in  case  he  defends  as  landlord,  that  hi? 
tenant)  was,  at  the  time  of  the  service  of  the  declaration,  in  the  possession  of  such  pre- 
^  iiritiies  :**  and  that,  if  on  the  trial  he  do  not  to  confess,  whereby  the  plaintiff  shall  not  t » 
i^  able  farther  to  prosecute  his  suit,  tio  costs  shall  be  allowed  foi;  not  further  prosecuting 
the  iiame,  but  defendant  shall  pay  costs  to  pUintitf,  in  4ha|  c%4e  to  be  |aj[ed. 
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aa  order  for  deliveiy  of  paiticulars.  The  learned  judge  vna  s^gum  zpplieA 
to  on  8uniinoii8y  January  6th,  to  shorten  the  time  for  pleadings  and  to  fix  a 
certain  time  for  delivering  the  particulars.  On  January  Sth,  he  dismissed 
the  summons  as  to  the  first  point ;  and,  on  the  other,  made  an  order,  which, 
it  is  unnecessary  to  state. 

An  affidavit  m  opposition  to  the  rule  stated  that  no  application  had  been 
made  to  any  judge  to  set  aside  the  declaration  and  rule  for  judgment ;  nor 
had  LiTTLEDALE,  J.,  at  any,  of  the  heaiin^  stayed  proceedings  in  order 
that  the  corporation  might  apply  to  set  aside  the  declaration  and  rule  for 
judgment 

*Erle  and  Ball  now  showed  cau8e.(a)  As  to  the  consent  rule :  it  rMM 
is  true  diat,  under  stat.  6  &  6  W.  4,  c.  76,  s.  92,  the  rents  and  pro-  ^ 
fits  of  all  hereditaments  belonging  to  the  body  corporate  are  devoted  to  the 
public  purposes  of  the  corporation ;  but  they  cannot  hold  property  of  this 
kind  without  being  liable  to  ejectment ;  and  sect,  92,  in  regulating  the  dis. 
posal  of  the  boroi^-fimd,  esmressty  saves  ^^  all  rights,  interests,  claims,  o** 
demands  of  all  persons  or  homes  corporate  in  or  upon  the  real  or  personal 
estate  of  any  body  coipoiate  by  virtue  of  any  proceedings  either  at  law  or  in 
equit}'  which  have  been  alreaav  instituted  or  which  may  be  hereafler  insti- 
tuted."  The  affidavits  show  that  these  premises  are,  in  fact,  vested  in  the 
corporation,  and  that  they  have  exercised  the  right  of  proprietors  over  them. 
They  ought,  therefore,  to  come  in  and  defend  on  the  ordinary  terms.  As  to 
setting  aside  the  declaration  and  rule  for  judgment :  if  the  irregularity  relied 
upon  be  the  service  upon  the  mayor  and  town  clerk,  it  ma^  be  answered 
that  writs  of  summons  are  served  m  that  manner  on  corporations  aggregate, 
by  stat  2  W.  4,  c.  39,  s.  13 ;  and,  on  ejectment  for  premises  in  the  pos» 
session  of  the  East  India  Company,  service  on  their  secretary  has  been  held 
sufficient ;  Doe  dem.  Coopers^  Company  v.  Itoe,  8  DowL  P.  C.  134.  If  it  be 
contended  that  ejectment  does  not  lie  against  a  corporation,  (though  the  point 
does  not  properly  arise  on  this  rule,)  instances  are  given  in  2  Tidd's  Practice, 
1212,  9th  ed.,  in  which  ejectment  has  been  brought  against  public  bodies, 
and  Uie  declaration  served  on  their  officers.  Doe  dem.  Earl  of  Carlisle  v. 
Woodman  J  8  East,  228,  is  in  favour  both  of  'the  action  and,  so  &r  r«<v/w 
as  it  bears  upon  that  point,  of  the  service.  Supposing  that  an  irre-  ^ 
gularity  has  been  committed,  the  objection  comes  too  late.  When  parties 
ask  the  court  to  correct  the  order  of  a  judge  at  chambers  on  the  ground  of 
irregularity,  they  caimot  raise  points  which  were  not  argued  before  him, 
unless  they  are  still  in  time  to  make  an  original  application ;  Boddington  v. 
Woodky,  Will.  Wol.  &  Dav.  58l,(&)  and  Thorpe  v.  fieer,  2  B.  &  Aid.  373, 
there  cited. 

Sir  W,  TV.  FoUett  and  fiere,  contra.  The  corporation  ask  only  to  consent 
in  the  form  which  was  usual  before  the  rule  of  1  G.  4,  and  to  retain  the 
liberty  of  denying,  in  this  action,  that  they  are  so  possessed  as  to  be  liable 
to  a  seizure  of  this  property  under  an  elegit  The  most  material  acts  of 
proprietorship  alleged  against  them  were  prior  to  stat  5  &  6  W.  4,  c.  76, 
which  has  limited  the  powers  of  a  corporation  in  using  and  disposing  of  such 
property.  It  is  now  held  strictly  for  public  purposes ;  and  on  that  ground 
the  court  has  decide  i  that  corporations  are  not  rateable  for  such  property  as 
beneficial  occupiers ;  Bmna  v.  Mayor^  tfc.y  of  Liverpool^  9  A.  &  E.  436, 
(36  E.  C.  L.  K.  169.)  [Coleridge,  J.,  cited  Begina  v.  Exndnsier^  12  A. 
&  E.  2,  (40  E.  C.  L.  R.  l.Xc)]    Sect  92  of  stat  6  &  6  W.  4,  c.  76,  sub. 

{a)  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  l». 

{b)  Bail  Court,  Mich,  term,  1837  [c) '  See  siau  4  dc  5  Vict.,  c  4t 


704]  1  Adolphus  &  Ellis,  N.  9  7S9 

jects  the  borough-fund  to  payment  of  debts  prior  to  the  act,  but  was  not 
*ntended  to  give  creditors  a  power  of  seizing  all  the  corporation  property. 
That  such  a  power  was  not  considered  to  exist  may  be  inferred  firom  tne 
paanng  of  stat,  6  &  7  W.  4,  c.  104,  s.  1.  And  the  debt  in  question  is  not 
one  ^^  contracted  before  the  passing"  of  stat  6  &  6  W.  4,  c.  76.  jnPATTE> 
SON,  J.  How  is  a  bond  given  under  this  statute  to  be  enforced  ?]  ]By  man- 
*7051  ^^^^>  ^^  *there  is  no  other  remedy.  There  might  be  no  corporation 
•■  property;  and  then  a  mandamus  must  issue  for  raismg  funds.(a) 

EAtteson,  J.  It  does  not  follow  that  if  they  have  property  they  may  not 
sued.]  There  cannot  be  a  remedy  by  action,  if  there  is  no  beneficial 
property.  [Patteson,  J.  The  property  mentioned  in  sect  92,  from  which 
the  borougl^fund  is  to  be  derived  in  the  first  instance,  is  made  applicable  to 
the  payment  of  debts.]  The  income,  not  the  estate  which  yields  it,  is  made 
^pucable.  The  '*  surplus'*  of  the  ^^  borough-fund,"  if  more  than  sufficient 
for  the  '^  purposes"  mentioned  in  sect  92,  is  to  be  applied  for  the  public 
benefit  it  is  nowhere  contemplated  that  the  corpus  shall  be  touched. 
Sect  94  shows  the  contrary  intention.  The  compensation  clause,  sect.  67, 
directs  that  the  bond  be  given  under  the  common  seal  of  the  borou^,  '^out 
of  whose  funds"  the  sum  shall  be  payable.  It  does  not  follow  firom  a  bond 
being  given  that  an  action  shall  be  brought  to  enforce  it  The  proper  course 
is  to  lay  a  rate,  as  is  done  for  the  discharge  of  liabilities  under  the  church- 
building  and  highway  acts.  It  is  not  intended  to  arg|ue  that  ejectment  does 
not  lie  against  a  corporation.  As  to  the  question  of  time,  the  learned  judee 
having  referred  the  parties  to  the  court  upon  the  principal  point,  the  whiue 
matter  of  th'is  rule  may  properly  be  brought  under  consideration. 

Cur.  adv.  vuU. 

Lord  Denbcan,  C.  J.,  on  a  subsequent  day  of  this  term,  (June  11th,) 
delivered  the  judgment  of  the  court. 

This  was  an  application  by  the  corporation  of  Poole  to  be  allowed  to 
*7061  ^^^^'^^  without  entering  into  the  usual  ^consent  rule,  confessing  them- 
•'  selves  in  possession,  according  to  the  rule  of  court  Mich.  T.  1  G.  4, 
4  6.  &  Aid.  196.  Hie  lessor  of  the  plaintiff  claims  under  a  writ  of  elegit 
sued  out  against  the  corporation :  and  this  application  was  made  upon  the 
supposition  that  the  corporation,  by  confessing  themselves  to  be  in  possession 
of  the  premises,  would  prejudice  themselves  as  to  the  defence  which  they 
mean  to  set  up,  namely,  that,  by  the  statute  5  &  6  W.  4,  c.  76,  their  property 
is  applicable  to  public  purposes  only,  and  not  liable  to  be  taken  in  exe- 
cution. 

In  this  stage  of  the  proceedings  we  are  not  called  upon  to  decide  whether 
such  be  the  eflect  of  the  statute  in  Question ;  but  we  wish  to  be  understood 
as  not  riving  any  countenance  to  me  supposition  that  corporate  property, 
although  directed  by  the  statute  to  be  applied  to  public  purposes  and  not  to 
the  private  benefit  of  the  members  of  the  corporation,  is  protected  from  the 
lawful  claims  of  any  persons  having  demands  of  any  kind  upon  the  corpora- 
tion.  But,  whether  such  defence  will  avail  the  corporation  or  not,  we  arc 
satisfied  that  they  will  in  no  respect  be  prejudiced  as  to  it  bv  confessing  pos- 
session of  the  premises  in  question.  The  object  of  the  rule  of  Mich.  T.  1  G.  4, 
was  merely  to  prevent  the  necessity  of  proving  the  identity  of  the  premises 
in  litigation  at  the  trial,  by  which  necessity  plaintiffs  haa  been  frequendy 
defeated  without  the  merits  of  the  cas^  beinpf  at  all  investigated.  The  con- 
fession admits  nothing'  at  all  but  that  me  defendants  defend  for  certain  sp6 

(i)  See  Afgma  v.  Zddgmrd,  ant^  pb  61S. 
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cified  premises;  and  we  see  no  reason  whateyer  wbj  a  coiporatioo  sboqld 
be  placed  in  this  respect  in  a  diflerent  situation  firom  any  other  defendants. 

*As  to  the  other  part  of  the  rule^  for  setting  aside  the  declaration,   r^nrfj 
and  rule  for  judgment  against  the  casual  ejector,  for  irregularity,  we   ^ 
are  clearly  of  opuuon  that  the  application  was  very  much  too  late. 

Rule  discharged. 


GREEN  1^.  STEER. 

Aftsampsit  on  a  note  alleged  to  have  been  made  by  defendant,  payable  to  W.  or  bearer, 
and  endorsed  by  W.  to  plaintiff.  Plea,  that,  before  endorsing,  W.  became  bankrupt, 
vherenpon  a  fiat  issued  and  assignees  were  appointed,  Ae^  by  reason  whereof  all 
W.'s  interest  in  the  note  vested  in  the  assignees ;  and  that  the  endorsement  was  not 
made,  nor  had  plaintiff  any  interest  in  the  note,  before  it  was  so  vested. 

Replication,  (under  stat.  2  dc  3  Yi6t.  c  29,  s.  I,)  that  the  note  was  endorsed  by  W.  to  plain- 
tiff, and,  being  so  endorsed,  was  boni  fide  received  by  plaintiff  before  the  fiat ;  that 
plaintiff  had  not,  at  the  times  of  endorsement  and  receipt,  notice  of  any  act  of  bankrupt- 
cy  committed  by  W^  and  that  the  note  was  not  endorsed  or  received  by  way  of  frandu« 
lent  preference.  Rejoinder,  that  the  note  was  not  bonft  fide  received  by  plaintiff  before 
the  fiat  in  manner,  &c.    Issue  thereon. 

W.  had  endorsed  the  note  in  blank,  and  delivered  it,  before  the  fiat,  to  his  mn,  who  deli* 
vered  it  to  plaintiff,  but  this  last  delivery  was  not  before  the  fiat.  No  mala  fides 
appeared. 

Held,  that  the  issue,  by  its  terms,  raised  the  question  whether  plaintiff  had  personally  re- 
ceived the  note  before  the  fiat,  and  that,  he  not  proving  such  receipt,  defendant  was 
entitled  to  the  verdict 

Also,  that  the  issue  was  material ;  for  that,  under  the  statute,  it  is  necessary  to  sho-v  an 
actual  bonft  fide  receipt  of  the  note  by  some  person  before  fiat ;  and,  if  the  pleading 
avers  such  a  receipt  by  A.,  it  is  not  sufiicient  to  show  that  A.  received  the  note  bon& 
fide  aAer  fiat,  but  that,  before  fiat,  it  was  endorsed  in  blank  to  B.,  from  whom  A.  re- 
ceived it,  and  therefore  that  it  was  constructively  endorsed  to  A.  before  fiat. 

Assumpsit  on  a  promissory  note  made  by  defendant,  payable  to  R.  West 
or  bearer ;  averment,  that  West  then  endorsed  the  said  note  to  plaintiff,  &c. 
Counts  for  interest  and  on  an  account  stated. 

Pleas  to  the  first  count.  1.  That  defendant  did  not  make  the  said  note  in 
manner  and  form,  &c.  Issue  thereon.  2.  That  West,  after  the  making  and 
before  the  endorsement  of  the  note,  and  while  he  was  possessed  of  the  same, 
became  bankrupt,  whereupon  a  fiat  issued,  &c.,  and  assignees,  Groom,  (offi- 
cial assignee,)  Clarke,  ana  Gurson,  were  appointed,  &c. :  (special  averments 
as  to  the  bankruptcy  and  proceedings.)  By  reason  of  which  said  premises, 
and  by  force  of  the  statute  in  such  case,  &c.,  *all  the  right,  title,  and  rm^no 
interest  of  West  of,  in,  and  to  the  said  note,  became  and  was,  and  still  I- 
is  vested  in  Clarke  and  Gurson,  and  Groom,  the  official  assignee,  as  as- 
signees of  the  estate  and  effects  of  West ;  and  that  the  endorsement  by  West 
was  not  made  till  after  he  became  bankrupt,  and  after  the  note  became  so 
vested  in  the  assignees  as  aforesaid,  nor  did  plaintiff,  until  after  that  time, 
have  any  interest  in,  or  title  whatever  to,  the  said  note.  Verification.  3.  To 
the  second  and  last  counts,  Non  assumpsit.  Issue  thereon. 

Replication  to  the  second  plea.  *^  "Diat  the  said  note  was  endorsed  by  the 
said  R.  West  to  the  plaintiff,  and  being  so  endorsed  was  bonfi  fide  taken  and 
received  by,  the  plaintiff  be^ire  the  date  and  issuing  of  the  said  fiat,  to  wit, 
on  the  1st  d^y  of  Septembek,  A.  d.  1839.  And  that  he  the  plaintiff  had  not 
at  the  time  of  the  said  endorsement  or  of  taking  and  receiving  the  said  note 
as  foresaid,  nodciepf  an^  prior  act  of  bankruptcy  by  the  said  R.  West  com- 
mitted. And  the  plaintiff,  further  saith  that  the  said  note  was  not  so  endorsed 
by  the  said  R.  West,  or  taken  and  recrived  by  the  plaintiff  by  way  of  a. 
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fraudulent  preference  to  the  plaintiff  or  any  other  creditor  or  creditors  of  the 
said  R.  West."(a)    Verification. 

Rejoinder.  ^'  That  the  said  note  was  not  bonS  fide  taken  or  received  by 
the  plaintiff  before  the  date  and  issuing  of  the  said  fiat  in  manner  and  form/' 
&c.     Conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London  after 
last  Easter  term,  a  verdict  was  jfound  as  after  mentioned,  and  entered  for 
*7091  ^^  ^defendant,  on  tht  second  issue,  but  leave  reserved  to  move  to 
^  enter  it  for  the  plaintiff. 

Sir  F.  Pollock  now  moved  accordingly ,(&)  and  contended  that,  on  the 
finding  of  the  jury,  a  verdict  ought  to  be  entered  for  the  plaintiff;  or,  if  not, 
then  judgment  must  be  given  for  him  non  obstante  veredicto,  or  a  repleader 
awarded.  The  fiicts,  and  the  grounds  of  motion,  are  fully  stated  in  the 
judgment. 

Cur.  adv.  mUl. 

Lord  Denacan,  C«  J.,  in  this  term,  (June  10th,)  delivered  the  judgment 
of  the  court. 

This  is  an  action  on  an  instrument  which  the  declaration  treats  as  a  pro- 
missory note  'f(c)  and  it  is  brought  by  the  endorsee  against  the  maker. 

The  plea  states  the  bankruptcy  of  the  payee  and  endorser,  and  that 
the  endorsement  was  not  made  until  after  the  bankruptcy,  when  the  interest 
in  the  note  was  vested  in  the  assignees  of  the  endorser. 

The  replication  is  framed  on  the  last  Bankrupt  Act,  2  &  3  Vict.  c.  29, 
8.  1,  and  asserts  that  the  note  was  endorsed  by  the  bankrupt  to  the  plaintiff, 
and,  being  so  endorsed,  was  bond  fide  taken  and  received  by  the  plaintiff 
before  the  date  and  issuing  of  the  fiat,  and  that  the  plaintiff  had  no  notice 
of  any  prior  act  of  bankruptcy,  and  that  the  note  was  not  endorsed  by  way 
of  fraudulent  preference.  The  rejoinder  asserts  that  the  note  was  not  boiid 
itfjnrxi  fide  *taken  and  received  by  the  plaintiff  before  the  date  and  issuing 
^^"j   of  the  fiat. 

At  the  trial  it  appeared  that  the  note  had  been  endorsed  by  the  bankrupt 
in  blank,  and  dehvered  to  his  son,  who  had  delivered  it  to  the  plaintiff. 
The  jury  found  that  it  had  been  so  endorsed  and  delivered  to  the  son  before 
the  date  and  issuing  of  the  fiat,  but  were  not  satisfied  that  it  had  been  received 
by  the  plaintiff  beK>re  that  iime.{d)  I  treated  this  as  a  verdict  for  the  de- 
fendant, and  directed  it  to  be  so  entered. 

We  have  no  doubt  that  this  direction  was  quite  right.  The  issue  relates, 
by  the  very  terms  of  it,  to  the  personal  act  of  the  plaintiff  himself  in  taking 
and  receivmg  the  note ;  and  it  lay  upon  him  to  prove  that  he  had  done  so 
before  the  fiat.  He  has  failed  to  satisfy  the  jury ;  and  the  issue  was  rightly 
found  against  him,  and  cannot  be  disturbed. 

But  Sir  F.  Pollock  argues  for  the  plaintiff  that,  when  it  is  once  found  that 
the  interest  had  passed  away  from  the  bankrupt  before  the  fiat,  so  that  his 
assi^ees  can  have  no  claim,  the  plea  of  the  defendant  is  negatived,  and  that 
the  finding  with  regard  to  the  endorsement  and  delivery  to  the  son  has  ren- 
dered the  issue,  in  the  form  in  which  it  is  taken,  immaterial ;  that  an  en- 
dorsement in  blank  is  an  endorsement  to  the  ultimate  holder  at  the  time  when 
it  was  actually  made  in  blank ;   therefore  that  the  jury  have  found  in  effect 

(rr)  See  Stat  3^3  Vict.  c.  sa,  s.  1. 

\h)  Before  Lord  Den  man,  C.  J^  Pattefton,  Williams,  and  Coleridge,  Js. 

(r)  A  qaestioD  had  been  raised  as  to  the  legal  effect  of  the  iDstrnment,  and  Whitehnrst 
noved  in  this  term  (May  Sfith)  to  enter  a  nonsuit  instead  of  a  verdict  for  the  plaintiC 
(which  had  been  taken  apon  the  first  issue,)  on  the  ground  of  variaace. 

(d)  No  qaestion  was  nade,  on  this  motioD,  as  to  bona  ffde« 
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that  the  note  was  endorsed  to  the  plmntifl*  bout  fide  befeie  ttie  fiat,  and  it  ik 
immaterial  when  he  took  and  received  it. 

But  we  are  of  opinion  that  the  knowledge  or  ignorance  of  the  penon  who 
actually,  not  constructively ,  deak  with  *the  bankrupt,  as  to  any  prior  r««vt  i 
act  of  bankruptcy,  is  the  material  question  under  stat.  2  &  o  Vict  ^ 
c.  29';  and,  as  the  plaintiff  has  not  allq;ed  any  receipt  of  the  note  fitnn  the 
bankrupt  by  any  one  but  himself,  nor  any  ignorance  of  an  act  of  bankruptcy 
in  any  one  but  himself,  he  h93  by  his  own  pleading  made  himself  die  person 
actually  dealing  with  die  bankrupt,  and  made  an  actual  receipt  by  himself 
before  the  fiat  ue  material  question :  and,  even  if  any  state  of  circumstances 
found  by  the  jury  could  have  rendered  that  Question  immaterial,  such  a  state 
of  circumstances  has  not  here  been  found.    No  rule  can  be  gruited. 

This  makes  it  unnecessary  for  Mr.  Whiiehunt  to  have  a  nue,  except  as  to 
(be  costs  of  the  first  issue;  but  if  he  thinks  proper,  he  is  entided  to  have  it. 

Rule  refused. 

•CHANEY  V.  PAYNE.  [•712 

A  conWeUon  under  the  Pilot  Act,  G  G.  4,  c  1S6,  for  continuing  in  eharge  of  a  s|up 
after  a  licensed  pilot  has  offered  to  take  charge,  mast  show,  on  the  face  of  it,  that  the 
defendant  knew  of  the  offer ;  for  it  is  not  enough  to  describe  the  offence  in  tlie  words 
of  the  statute  creating  it,  without  adding  facts  to  show  that  defendant  was  a  party  to  iL 

But  it  is  not  necessary  to  state  the  consent  in  writing  of  the  liord  Warden  or  Corporatioa 
of  the  Trinity  House  to  the  proceedings ;  for  the  form  of  conTiction,  given  by  the 
statute,  does  not  mention  it. 

After  a  conviction  has  been  quashed,  on  appeal  or  certiorari,  for  defects  on  the  face  of 
it,  it  is  not  competent  for  the  convicting  justice  to  protect  himself  from  an  action  by 
drawing  up  another  more  formal  one  for  the  same  offence ;  nor  can  he  do  so  after  the 
defendant,  taken  under  a  warrant  founded  on  and  reciting  a  defective  conviction,  has 
been  discharged  by  habeas  corpus ;  though  the  conviction  itself  has  not  been  removad 
or  quashed. 

Qikpre,  whether  a  justice  of  the  peace,  who  has  returned  and  filed  among  the  records  of 
the  quarter  sessions  an  informal  conviction,  can  afterwards  return  an  amended  one 
htfon  any  proceeding  has  been  taken  to  quash  the  first,  or  to  discharge  the  defendant 
by  habeas  corpus  1 

Trespass  for  felae  imprisonment.    Plea :  Not  guil^. 

On  the  trial  before  Tindal,  C.  J.,  at  the  Essex  Summer  assizes,  1839,  it 
appeared  that  the  defendant  was  a  justice  of  the  peace  for  the  borough  rf 
Maldon  in  that  county,  and  that  the  plaintiff  had  been  brought  before  him 
on  the  13th  September,  1837,  and  convicted,  under  sect.  70  of  stat.  6  G.  4, 
c.  125,  for  continuing  in  the  conduct  and  charge  of  a  ship  after  a  licensed 
pilot  had  offeied  to  take  charge  of  it.  Upon  this  conviction  he  was  com- 
mitted to  prison,  and,  at  the  mllowing  Michaelmas  quarter  sessions,  the  con« 
viclion  was  returned  and  duly  filed  among  (he  records  of  that  court.  In  the 
following  January  he  was  brought  up  by  habeas  corpus  before  Pattesov, 
J.,  in  the  bail  court,  and  discharged  upon  die  ground  that  the  conviction, 
as  recited  in  the  commitment,  was  bad  on  the  fece  of  it  for  want  of  stating 
that  the  offer  by  the  licensed  pilot  was  made  to,  or  in  the  presence  and  bear- 
ing of,  the  plamtiff,  or  was  in  any  way  brought  to  bis  knowledge.(a)  The 
^conviction  itself  was  not  then  produced,  sect.  82  of  the  above  statute  r-f^i  o 
bavine  provided  that  no  proceeding  taken  under  it  should  be  re-  ' 
moved  by  writ  of  certioran.  After  this  decision  of  the  court,  a  second  con- 
viction was  drawn  up  by  the  defendant,  in  which  the  defects,  which  had 
been  pointed  out  in  the  first,  were  sup{died,  and  evidence  was  adduced  to 
sdiow  that  the  clerk  of  the  defendant  had  again  obtained  possession  of  the 
first  conviction  fiom  the  clerk  of  the  peace,  and  had  ultimately  redelivered 

id)RegmaY.Cka^^,%l>om\.\  C.  SSI. 


113]  1  Abolpuus  &  Ellis,  N  S.  743 

it,  togefher  wiA  tbe  amended  one,  to  die  eleik  of  (be  peace,  in  Merdh, 
1838.  Under  tiie  above  circumstances,  Timdal,  C.  J.,  was  ct  opinion  that 
tiie  second  conriction  was  not  admissible  in  evidence  tat  die  defendant ; 
and  that,  upon  the  authority  of  Pwhe  v.  Camn^ionj  2  B.  &  B.  399,  (6  £. 
C.  L.  R.  169,)  (which  his  lordship  expressed  himself  inclined  to  doubt,  if 
"tile  point  had  been  res  intern,)  &e  first  was  insofficieift.  The  plaintiff 
thereupon  had  a  verdict,  damages  6i.,  with  Hberty  to  the  defendant  to  enter 
a  nonsuit,  if  the  court  diould  be  of  qiinion  that  me  second  conviction  ought 
4o  have  been  received  in  evidence,  tmd  diat,  if  reoerved,  it  would  have  been 
a  bar  to  the  action. 

llie  conviction,  as  amended,  was  in  the  following  form ;  the  words  in 
italics  indicating  the  amendments  introduced  into  it  uler  the  decision  in  the 
bail  court. 

Borough  of  Maldon,  in  Essex,  to  wit.  Be  it  remembered  that  on  the  I3th 
"September,  a.  d.  1837,  at  the  borou^  of  Maldon  in  the  county  of  Essex, 
John  Chaney  of  Heybridge,  in  the  said  county  of  Essex,  porter,  is  convicted 
before  me,  John  Payne,  one  of  her  majesty's  justices  of  the  peace  in  and  for 
•71A1  ^^  ^^  borough  of  Maldon,  ^^ihe  wUtm  camerU  of  the  corporation 
'^^J  tf  the  Trinity  Hmise  of  Depifori  Strond  having  hem  first  obtained 
for  that  purpose  by  the  party  prosecutingj  of  having,  on  the  3d  September, 
A.  D.  18^,  at  a  certain  place  called  sSindsgate  in  the  river  Blackwater  ifi 
the  said  borough  ofMaldoHj  and  within  the  libcraes  and  jurisdiction  of  the  same 
borough,  unlavmMy  continued  in  the  chaive  and  conduct  of  a  certain  ship 
and  vessel  edled  the  Shipwrieht  of  Maldon,  the  said  John  Chaney  not 
being  a  duly  licensed  pQot  in  mat  behalf,  after  Abraham  Handley,  a  pilot 
then  and  ihm  being  duly  licensed  and  qualified  to  act  taithin  the  Urmts  with* 
in  whichy  and  at  the  place  at  whkk^  tiie  said  ship  and  vessel  then  wasy  had 
then  and  there^  andtokUst  the  said  John  Chaney  %oas  so  in  charge  of  the  said 
thip  and  vessel  as  afo/resoid^  corns  on  board  the  said  ship  and  vessel^  and 
cflered  to  the  said  John  Chaney^  and  to  the  maeterof  the  smd  ship  and  vessel 
in  the  presence  and  hearing  of  the  said  John  Chaney j  to  take  charge  of  such 
ship  and  vessd,  contrary  to  an  act  passed  in  the  sixth  year  cf  the  reign  of 
King  George  the  Fourth,  intitided  *^  An  act  for  die  amendment  of  the  law 
fespecting  pilots  and  pilotage ;  and  also  for  die  better  preservation  of  float- 
ing lights,  buoys,  and  beacons  :**  and  I  do  adjudee  that  die  said  John 
Chaney  hath  therefore  forfeited  the  sum  of  301.  to  be  applied  as  the  law 
directs,  that  is  to  say,  6/.  13f.  4<2.,  one-third  dieredf;  to  William  Knight  of 
Maldon  aforesaid,  pilot,  who  made  and  prosecuted  die  information  in  this 
behalf,  and  the  remunder  of  the  said  sum  of  20i.,  being  13/.  6s.  8d.y  to  be 
carried  and  applied  to  the  purposes  of  the  fund  belonging  to  the  said  corpo- 
ration of  the  Trinity  House  called  the  Pilotii*  Fmid.  Given  under  my  hand 
and  seal  the  day  and  year  first  above  written.  JoRir  Payne,  L.  S." 

^151       *^^        following  term,  Plait  obtained  a  rule  nisi  to  enter  a  non« 
-I   suit,  or  for  a  new  ineL 

M.  Chambers  now  showed  cattse.(o)  The  first  eonvicfdon  was  duly  de- 
livered and  filed  at  the  October  quaiter  sesmons,  and  became  at  that  time  a 
complete  record,  incapable  of  iurdier  iteration.  Justices  ought,  in  every 
case,  to  return  convictions  to  the  sesrions;  Jfer  v.  Eaton^  2'T.  R.  285. 
This  is  a  common  law  duty,  enforced,  as  to  recognisances,  by  3  Hen.  7,  c.  1, 
and,  sa  to  convictions  for  certaip  ^flenoes,  by  7  fc  8  G.  4,  c.  29,  s.  74,  and 
7  &  8  O.  4,  c.  30,  s.  40.  When  die  convicdon  is  once  filed,  it  becomes  a 
fecord  in  the  custody  of  the  custos  rotulorum  by  tbe  hand  of  his  officer  the 

(•)  Wednesdaj,  Fetnuarjr  3»  befors  Lotd  l^nimaa,  C.  J.,  Pttteson,  and  Coleridge,  is 
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.  clerk  of  the  pieace,  and  individual  justices  have  no  right  to  remove  or  amedd 
it  [Coleridge,  J.  The  writ  of  certiorari  does  not  go  to  4he  custos  nitii* 
lorum,  but  to  the  iustices  of  the  county.]  It  goes  to  &e  justices  generallj, 
who  have  control  over  the  records  of  the  quarter  sessions,  and  not  to  ^ny 
one  justice  who  may  happen  to  have  convicted.  By  him  it  is  a  sufficient 
answer  to  the  writ,  that  be  has  returned  it  to  die  sessions ;  Rex  v.  Eatofu 
When  a  record  is  perfected,  the  powers  of  amendment  at  common  law  are 
very  limited,  and  have  been  but  slowly  assumed  by  the  judges,  or  given  b^ 

,  the  legisl^Lture,  even  in  the  superior  courts.  Rex  v.  Barkery  1  East,  186,  is 
no  authority  for  amendine  the  form  of  conviction,  except  while  it  remains 

.  in  fieri,  and  can  be  treatea  as  a  mere  minute  or  memorandum  by  the  justice. 
If  a  fresh  fom^  can  be  substituted  fdler  *the  return^  there  will  b^  no  t»^xq 
legal  limit  to  the  time  of  drawing  up  convictions,  nor  to  the  number  '- 

.  that  may  be  drawn  and  substitute  for  one  another.  A  magistrate,  after 
ascertaining  the  opinipn  of  this  cQurt  upon  a  motion  to  quash  his  conviction, 

,  or  to  dischar^  fix>m  conunitment  under  it,  may  then  pit^tect  himself  from 
an  action  by  filing  9,  new  one  conformable  to  the  decision. . 

Assuming  the  amended  cpiiviction  to  be  inadmissible,  the  first  is  clearly 
bad.     It  does  not  show  any  written  consent  of  the  corporation  of  Trinity 

.  House  of  Deptford  Strond,  or  of  the  Lord  Warden,  without  which  the  pro- 
ceeding cannot  be  instituted;  6  G.  4,  c.  125,  sects.  76,  77.  Nor  does  it 
state  any  offer  made  by  the  licei^sed  pilot  either  to  the  plaintiff,  or  to  other 
person  in  charge  in  his  presence  or  hearing.  It  was  on  this  ground  that  the 
commitment  was  considered  bad  by  Patteson,  J.,  in  Re^na  v.  Chaney^ 
6  Dowl.  P.  C.  281,  agreeably  to  the  authority  of  Peahe  v.  Carringtonj  which 
is  expressly  in  point,  though  decided  on  the  previous  statute,  52  G.  3,  c.  39. 
In  this  respect  it  was  not  enough  merely  to  use  the  veiy  words  of  the  statute, 
without  showing  a  guilty  contravention  of  it  by  the  plaintiff. 

Even  if  the  second  conviction  could  be  usea,  it  would  not  help ;  for  it  b 
defective  in  not  statbg  the  offence  to  have  been  committed  within  the  juris- 
diction of  the  Trinity  House.  The  limits  of  a  Trinity  House  pilot  and  a 
Lord  Warden's  pilot  are  different ;  6  G.  4,  c.  125,  sects.  2  and  14.  If  it 
was  committed  within  die  limits .  described  in  sect.  14,  the  consent  of  the 
Lord  Warden  may  have  been  necessaiy,  and  not  that  of  the  Trinity  r^yj 
^House  corporation.  In  any  view  of  the  case,  therefore,  the  plain-  ■- 
tiff  is  entitled  to  his  verdict. 
Montague  Smithy  and  BoviUj  contrft.    At  the  trial  both  convictions  were 

.  produced  by  the  proper  officer  fipom  the  records  of  the  court.  It  is  enou^ 
that  one,  at  least,  is  a  valid  one ;  and  there  is  as  much  evidence  in  favour 

.  of  the  second  as  of  the  first.  There  is  no  general  rule,  either  of  the  common 
law,  or  by  statute,  that  all  convictions  are  to  be  returned  to  the  next  sessions. 
Certain  statutes  have  made  it  imperative  in  certain  cases ;  and  in  the  absence  of 
such  direction  it  is  necessary  only  where  a  penalty  or  forfeiture  accrues  to  the 
crown  on  the  conviction,  as  appears  by  the  Judgment  in  Rex  v.  Eaton.  So  it  may 

.  be  actionable  to  neelect  to  return  it,  when  by  such  nedect  the  par^  may  be  de- 
prived of  his  appeu ;  Proser  v.  Ifyk,  1 T.  R.  414.  But,  generally,  the  return 
IS  required  only  for  safe  custody,  and  is  not  essential  to  make  the  conviction  a 

.  record ;  for  it  is  a  record  as  soon  as  sealed  by  the  magbtrate,  and  before  it 
IS  returned  to  the  sessions.  When  it  is  produced  in  answer  to  an  action  of 
trespass,  it  has  never  been  the  practice  to  inquire  whether  it  has  been 
^turned ;  nor  has  it  ever  been  supposed  necessaiy  for  the  defence  that  it 
should  have  been  so.  Like  other  records,  it  is  conclusive  of  the  fiicts 
^stated  in  it  as  long  as  it  remains  unimpeached  by  appeal  or  writ  of  certiorari. 
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Whether  returned  or  not,  it  is  suppoeed  by  this  cotut  to  be  always  in  ike 
'  control  of  the  county  ma^trates  in  general,  to  whom  a  certiorari  issues 
,  •7igi   ^ithout  inquiring  into  the  fact  of  the  ^formal  return  of  it  to  the  ses- 
^   sions.     Bex  v.  Barker  is  more  in  point  than  has  been  represented  » 
for  there  the  copy,  given  to  the  convicted  party,  is  stated  to  have  beeii 
.  <<  compared  with  the  original  upon  the  file  of  informations  taken  anil 
recorded"  before  the  mayor  who  had  convicted  him.    So  that  there  must 
)iaye  been  a  previous  one,  duly  filed.    A  more  formal  conviction  may  be 
drawn  up  even  after  the  firat  has  been  acted  upon,  and  execution  actually 
executed,  as  was  the  case  in  Massey  v.  Johnson^  12  East,  67,  and  Gray  v. 
Cooksarij  16  East,  19 ;  and  it  is  immaterial  that  the  party  has  been  induceil 
to  appeal  by  receiving  a  copy  of  the  defective  one ;  Bex  v.  Mlen^  15  East, 
,   333.    Ind^,  it  is  familiar  in  practice  to  find  that  the  conviction  has  been 
actually  corrected  and  drawn  up  smce  the  xsommenccment  of  an  action 
.  srouncfed  on  the  error  in  the  original  one.     Suppose  the.  second  conviction 
nad  been  produced  to  a  justice  tor  the  purpose  of  obtaining  a  warrant  on  it, 
could  he  have  refused  to  grant  one  on  the  ground  that  anouier  informal  con- 
viction had  already  been  drawn  ?  WUIdns  v.  Hemsworthj  7  A.  &  £.  807, 
.  (34  E.  C.  L.  R.  232,)  shows  that  he  could  not     There  two  orders  in  has- 
.tardy  had  been  issued  asainst  a  putative  &ther.    The  overseers  served  him 
.  with  the  invalid  one,  and  upon  his  refusal  to  pay,  they  applied  for  a  warrant 
upon  the  valid  one.    It  was  held,  that  the  ma^trate  was  bound  to  grant  it 
upon  production  of  the  valid  order,  without  mquiring  into  the  history,  or 

frecedence,  of  the  two  orders.  In  SeUwood  v.  Mounty  9  C.  &  P.  75,  (3B 
!.  C.  L.  R.  41,)  (a)  tried  before  Alderson,  B.,  a  second  amended  convic« 
.  tion,  drawn  up  after  the  first  had  been  returned  to  the  sessions,  was  received 
*7191  ^^  ^  lordship,  and  *would  have  been  a  defence  to  the  action,  if  it 
-■  had  not  been  bad,  on  the  face  of  it,  in  point  of  law.(i)  If  then  the 
second  conviction  be  admissible,  it  is  conclusive  as  to  every  fact  stated  in 
it,  except  that  which  is  essential  io  found  the  jurisdiction  of  the  justice ; 
Basten  v.  Carew^  3  B.  &  C.  649,  (10  E.  C.  L.  R.  211 ;)  FawceU  v.  Fwylu^ 
7  B.  &  C.  394,  (14  E.  C.  L.  R.  69 ,;  Jhherofi  v.  BfAiirM,  3  B.  &  Ad.  684, 
(23  E.  C.  L.  R.  160 ;)  and  it  is  unexceptionable  on  the  face  of  it,  for  it  foU 
lows,  in  every  respect,  the  form  given  by  the  statute,  and  contains  the  aver* 
ments  omitted  in  the  original  conviction. 

But,  assuming  that  the  conviction  in  its  original  shape  must  be  taken  to 

be  the  only  one  in  evidence,  it  is  a  sufficient  defence.    It  appears  that  the 

plaintiiT  was  in  charge  of  the  ship  when  the  oiTer  vras  made,  and  it  is  a  rea« 

sonable  intendment  that  the  offer  was  made  to  the  person  whom  the  pilot 

was  to  supersede.    Beake  y.  Carringhn^  2  B.  &  B.  399,  (6  E.  C.  L.  R.  169,) 

.  is  open  to  several  objections  as  an  authority,  and  appears  to  have  been 

.  yielded  to  by  Tindal,  C.  J.,  with  hesitation.     It  was  an  action  for  the 

,  penalty,  and  not  a  summary  conviction  in  the  general  form  given  by  statute. 

To  make  the  cases  parallel,  the  present  should  have  been  an  action  against 

the  master  upon  sect.  58  of  the  statute.    There  the  person  sued  was  the 

master,  who  was  not  the  person  in  charge ;  there  was,  therefore,  no  ground 

for  presuming  an  offer  to  him.     The  objection  taken  to  the  present  convic* 

tion  was  only  one  of  several  relied  upon  in  that  case ;  and  it  is  observable 

(a)  See  post,  p.  786. 

lb)  Oale,  amicus  carisB,  also  mentioned  a  ease  of  Jfasow  y.  Carpenter  at  the  No**:ngi. 

'  ham  Bpring  assizes,  1?40,  where  Littledale,  J.,  received  a  second  conviction  in  evidence 

after  a  former  one  had  been  retamed  to  the  sessions ;  reserving,  however*  the  qaestioa 

of  its  admisiiibility.    The  second  conviction  being  held  bad,  Carpenier  v.  JTafoii,  IS  A.  dl| 

E.  639,  the  qaestion  as  to  the  reception  of  it  in  evideace  was  not  raised. 

VOL.  xu.  94  3  R 
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<hat  some  of  those  adverted  to  by  the  court,  as,  for  ^instance,  flie  r««vAQ 
absence  of  any  statement  of  the  ^jm  of  committiiig  the  ofle^  ■• 

clearly  only  ground  of  special  demurrer;  yet  they  were  treated  as  &tal  in 
arrest  of  judgment.  Inaeed,  the  whole  case  was  argued  as  if  it  had  been 
before  the  court  on  demurrer,  rather  than  after  verdict.  As  a  eeneral  rule, 
it  is  sufficient,  in  summary  convictions,  to  pursue  the  words  of  the  statute  in 
describing  the  offence ;  thou^  it  may  be  open  to  the  defendant  to  diow  by 
evidence  that  the  act  was  done  in  ignorance,  or  under  circumstances  involv- 
ing no  guilty  rarticipation ;  Rex  v.  Chandler^  1  Lord  Raym.  581 ;  Bex  v. 
J^itedj  1  Lord  Kaym.  583.  Neither  the  statute  itself,  nor  the  general  form 
prescribed  by  it,  says  any  thing  about  making  the  o^  in  the  presence  or 
Bearing  of  the  defendant,  or  to  any  other  named  person ;  and  theiefore  it  b 
rather  for  the  defendant  to  prove  its  not  being  so  made,  than  for  the  prose- 
cutor to  allege  the  contrary  on  the  face  of  the  conviction ;  as  appears  by  the 
decision  in  Rex  v.  Marsh,  2  B.  &  C.  717,  (9  E.  C.  L.  R.  232,)  on  the  Game 
Act,  5  Anir.  c.  14,  s.  2.  "  Cur.  adv.  vuU, 

Lord  Denman,  C.  J.,  bow  delivered  Ae  judgment  rf  the  court 
After  stating  the  fiicts  of  the  case,  as  above,  his  lordship  proceeded  thus: 
—-We  are  of  opinion  that  the  first  convicti<m  is  bad  upon  the  free  of  it.  The 
case  of  Peaks  v.  CarringUm  is  in  point,  upon  the  authority  of  which,  prin- 
cipally, the  discharge  took  place.(a)  A  distinction  was  attempted  to  be 
made,  because,  in  mat  case,  the  party  convicted  was  not  in  charge  of  the 
vessel  *wben  the  ofler  was  made,  whilst  it  was  said  that  the  present  T^ma\ 
plaintiff  did  appear  to  be  so.  lliat  is  not  quite  correct,  for  the  first  ■- 
conviction  does  not  in  teims  allege  that  he  was  so  in  charge,  and  it  is  \di 
to  be  inferred  from  the  use  of  the  wwd  ^  continued''  in  charge,  an  inference 
which  is  by  no  means  necessarily  involved  in  that  word.  But  if  it  were  so 
alleged,  we  do  not  think  the  distmction  of  any  weight  It  is  quite  conastent 
with  all  that  is  alleged,  that  the  offer  may  have  been  made  by  the  licensed 
pilot  to  the  master  0?  the  ship  (the  platntiffnot  being  master,  but  an  unlicensed 

{)ilot)  behind  die  back  of  the  plaintUf,  and  may  never  have  come  to  his  know- 
edge.  It  may  be  sufficient,  in  describing  an  offence  in  a  conviction,  to 
follow  the  words  of  the  act  creating  the  oflence,  so  fiir  as  the  description  ot* 
it  goes ;  but  it  is  always  necessary  to  add  such  frets  as  show  that  the  person 
convicted  was  a  par^  to  that  oflence  so  described,  which  is  not  done  here, 
inasmuch  as  it  is  plaw  that  the  continuing  in  charge  of  a  ship,  in  igruyranes 
of  a  licensed  pilot  having  oflered  to  tidre  it,  is  not  the  oflence ;  but  the 
oflence  must  depend  on  the  knowled^  of  the  party  charged,  although  the 
word  ''  after"  is  the  only  word  used  m  the  section  in  question.  The  first 
conviction,  therefore,  afllorded  no  defence  to  this  action. 

Again,  we  are  of  opinion  that  the  second  conviction  was  good  on  the 
free  of  it,  and  would,  if  admissible  in  evidence  at  all,  be  a  bar  to  the 
action.  This  second  conviction  follows  die  form  given  in  the  act  of  par- 
liament, and  the  only  objection  suggested  to  it  is,  tiiat,  aldiou^  it  states 
Ihe  consent  of  the  corporation  of  the  Trinity  House  to  have  been  given  to 
die  prosecutor,  yet  it  does  not  state  that  the  offence  was  committed  within 
•the  jurisdiction  of  the  Trinity  House ;  therefore  that  the  consent  of  r^oa 
^e  lord  warden  of  the  Cinque  Ports  may  have  been  that  which  the  ■- 
act  requires.  The  answer  is,  that,  thou^  the  act  requires  such  consent, 
yet  the  form  of  conviction  does  not  contain  any  allusion  to  it:  (&)  it  was 

(a)  Bee  6  Howl.  P.  C.  SSl. 

Xh)  Slat  6  G.  4,  c  ISS,  seel.  81,  |riv«8  th«  M\ow\^%  general  form  as  applicable  Bf4 
%dj  to  the  oiTeoee  above  meationed,  bat  to  maoy  otben  ponishable  onder  the  act: 
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necessaiy  to  prove  it,  but  nvhoUy  unneoessaiy  to  state  it  in  (lie  conTietioiL 
Assuming,  therefore,  that  the  statement  is  de&ctiye  for  the  reason  su^estedj 
it  is  of  no  consequence,  for  utile  per  inutile  non  Yitiatur. 

^  The  onljT  remaining  Question,  and  indeed  the  only  one  on  which  any 
diflSculty  arises,  is,  whemer  this  second  conviction  was  admissible  in  evi« 
dence ;  and  this  depends  upon  the  right  of  the  magistrate  to  substitute  a 
fi^od  conviction  for  a  bad  one  under  flie  circumstances  which  here  occurred. 
The  cases  of  Bex  v.  Barkery  1  East,  186;  Bex  v.  AUen^  15  East,  333;  Au- 
ten  V.  Carewy  3  B.  &  C.  649,  (10  £.  C.  L.  R.  211),  and  Bex  v.  The  Jusiicei 
of  UmHngdony  5  D.  &  R.  588,  establish  clearly  that  magistrates  are  not 
bound  by  the  conviction  first  drawn  up,  whether  it  be  merely  a  note  of  the 
conviction,  or  drawn  up  in  a  formal  manner  as  the  conviction  itself;  but 
that  they  are  at  liberty,  when  called  upon  by  appeal  to  return  the  convic- 
tion to  the  quarter  sessions,  or  by  certiorari  mto  ^s  court,  to  draw  up  and 
*7231  ^^"^  ^  more  'formal  conviction,  correcting  any  errors  which  may 
-■  have  existed  in  diat  first  drawn  up,  provided  the  latter  conviction 
be  according  to  the  truth  and  the  facts  of  the  case  as  proved  before  the 
magistrates.  By  allowing  this  to  be  done,  the  public  are  protected  against 
the  evil  of  a  failure  of  justice  for  defect  of  form,  when  the  facts  are  well 
I>roved ;  and  the  magistrates  are  protected  firom  being  harassed  by  vexa- 
tious actions,  where  mey  have  done  what  justice  and  me  merits  of  the  case 
required,  but  have  inadvertently  made  some  slip  in  the  form  of  the  docu- 
ment drawn  up. 

This  eeneral  rule  of  law  and  practice  was  not,  and  could  not  be,  dis- 
puted ;  but  it  was  contended  for  the  plaintiff  that  this  rule  must  be  under- 
stood with  some  limit,  and  that,  after  the  magistrate  had  returned  the  con- 
viction to  this  court,  or  to  the  court  of  quarter  sessions,  it  was  too  late  for 
him  to  draw  up  another  and  different  one,  in  order  to  protect  himself  in  an 
action. 

One  case  was  cited  by  the  defendant  to  show  that  it  was  not  too  late, 
namely,  the  case  of  SeUumd  v.  Mtmnty  9  C.  &  P.  75,  (38  E.  C.  L.  R.  41.) 
That  was  an  action  of  trespass  against  a  magistrate,  who,  in  his  defence, 
put  in  a  conviction  drawn  up  after  another  which  had  been  returned  to  the 
sessions,  and  which  was  open  to  objections.  Mr.  Baron  Aldersok  thought 
that  it  might  be  done,  and  received  the  second  conviction  in  evidence,  but 
held  that  it  did  not  amount  to  a  justification ;  and  die  plaintiff  had  a  ver^ 
diet.  A  rule  nisi  was  obtained  m  this  court  for  setting  aside  that  verdict, 
and  has  been  argued,  and  upon  the  argument  one  of  the  points  raised  was, 
^7241  '^^^^^''  "^^  second  conviction  was  admissible  in  evidence;  so  *that 
-■  the  case  can  hardly  be  considered  as  a  strong  authority.  It  is  the 
opinion  of  the  learned  judge,  apparently,  but  not  necessarily,  opposed  to 
that  of  Lord  Chief  Justice  Tindal  in  the  present  case,  both  opinions  bmg 
given,  without  full  argument,  at  nisi  prius. 

We  should  observe,  that  the  second  conviction  in  this  case  was  drawn 
up  after  the  decision  of  Begina  v.  Cfutneyy  6  Dowl.  P.  C.  281,  in  this 
court,  in  Hilary  term,  1838 ;  but  the  first  conviction  was  not  before  the 

"Be  it  remembered  that  on  the  —  day  of » r  the  year  of  our  Lord  — -s  J*  B* 

is  convicted  before  me  {or  m)  one  {or  tw^  at  tht  earn  moy  be)  of  his  majesty's  jnsticet 
of  the  peace  for  the  »  (hire  tj^dfy  tht  offtnet^  and  th*  Hme  and  plate  when  and  whnt 
tommUttd,  at  the  eate  may  be,)  contrary  to  aa  act  |»assed  ih  the  sixth  year  of  the  reign 
of  King  George  the  Fourth,  entitled  (here  intert  the  title  ofthit  act),  and  I  (or  im)  do  adjadgv 
that  the  said  (inttrt  the  offendar't  name)  hath  therefore  forfeited  the  sum  of  (htre  inaeH  tkt 
penalty).  Given  under  my  hand  and  seal  (or  our  hands  and  tealt)  the  day  and  year  firM 
above  written.** 
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court  on  .that  occasion:  the  writ  of  certiorari  is  tnken  away  firom  the  de- 
tendanti  and  the  crown  did  not  bring  it  up  by  certiorari ;  so  that  it  never 
was  returned  to  this  court,  and  the  decision  proceeded  upon  a  defect  in  the 
warrant  of  commitment  which  recited  the  conviction. 

Upon  the  evidence,  we  think  that  the  first  convictica  must  be  taken  to 
have  been  returned  to  the  clerk  of  the  peace,  and  filed  among  the  records 
of  the  sessions  in  the  month  of  October,  1837.  The  question  therefore  is, 
whether,  after  it  has  been  so  returned,  and  after  the  discharge  of  the  plaun- 
tiff  by  this  court,  it  is  too  late  to  cure  any  defect  in  it  by  substituting  a 
more  formal  one. 

The  counsel  for  the  defendant  argued,  that  a  conviction  is  a  record  when 
first  signed  by  the  magistrate ;  that  its  diaracter  is  not  altered  by  being  re- 
turned to  the  sessions,  where  it  is  deposited  merely  for  safe  custody ;  and 
that,  if  it  may  be  altered  before  such  return,  there  is  no  reason  why  it 
should  not  afterwards.  Convictions  have  undoubtedly  always  been  treated 
as  records,  and  for  that  reason  they  were,  prior  to  4  G.  2,  c.  26,  required, 
when  filed,  to  be  in  Latin;  therefore  the  returning  them  either  to  this  court, 
or  to  the  sessions,  does  not  alter  their  character ;  and  possibly  it  may  be 
^competent  to  the  magistrates,  even  after  such  return  of  an  informal  r^^af. 
conviction,  to  return  another  formal  one,  before  any  motion  is  made  I- 
to  quash  the  conviction,  or  appeal  heard.  But  it  can  hardly  be  contended 
that,  after  a  conviction  has  been  removed  by  certioran  and  quashed 
by  this  court,  or  by  the  sessions  on  appeal,  any  other  conviction  can  be 
enectually  drawn  up.  If  it  could,  the  pai^  who  has  been  dischai^d  from 
punishment  by  competent  authority  mi^ht  again  be  put  in  ieopardy  and 
punished  for  the  same  oiTence.  Again,  if  such  a  course  could  be  pursued, 
the  statute  43  G.  3,  c.  141,  would  have  been  whoUy  unnecessary,  and 
would  have  put  the  magistrate  in  no  better  position  than  before.  If,  by 
drawing  up  another  formal  conviction  after  an  informal  one  had  been 

auashea,  he  could  have  protected  himself  altogether  fix)m  any  action,  surely 
le  legislature  would  never  have  passed  an  act  to  forbid  the  plaintilT,  after 
a  conviction  has  been  quashed,  firom  recovering  more  than  the  penalty 
levied  and  2(i.,  without  costs,  unless  he  can  prove  malice  and  want  of 

f>robable  cause.  We  may  therefore  safely  lay  it  down  as  law,  that  it  is  too 
ate  for  a  magistrate  to  draw  up  a  second  conviction  after  the  first  has  been 
quashed.  In  the  present  case,  however,  the  first  never  was  quashed  ;  but 
we  are  of  opinion  that  the  decision  in  this  court,  under  the  circumstsmces 
and  for  the  purposes  of  this  argument,  has  the  same  eflect  as  quashing  the 
conviction.  That  decision  indeed  proceeded  upon  the  defect  apparent  on 
the  commitment,  and  on  the  recital  therein  of  a  bad  conviction ;  but  as  the 
recital  was  true,  and  the  commitment  was  bad,  we  think  that  the  discharge 
of  the  plaintiiT  according  to  that  decision  put  an  end  to  the  proceedings, 
and  rendered  it  equally  ^incompetent  to  the  defendant  to  draw  up  rtmoft 
any  other  conviction  upon  the  original  information,  or  take  any  1 
other  steps  in  the  matter,  as  if  the  conviction  had  been  actually  quashed. 

For  these  reasons  we  are  of  opinion  that  the  lord  chief  justice  was  right  m 
refusing  to  admit  the  second  conviction  to  be  read,  and  that  the  rule  for  a 
new  trial  must  be  discharged. 

S.  Ruh  iischarged.(a) 

(a)  See  the  next  ease. 
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SELLWOOD  V.  MOUNT  and  Another. 

The  highway  act,  6  &  6  W.  4»  c  60,  s.  90,  reqaires  the  court  of  qaarter  sessions,  oa. 
Appeal  against  an  order  for  stopping  np  a  way,  to  award  to  the  party  such  costs  as 
«hall  be  incurred  in  prosecuting  the  appeal ;  Held,  that  the  court  cannot  award  costs, 
generally,  in  the  woras  of  the  act;  but  must  specify  the  amount;  and  that  an  order, 
which  omitted  to  insert  it,  could  not  be  enforced. 

Sect  90  of  the  act  provides  that  the  costs  shall  be  recoverable  in  the  same  manner  as 
any  penalties  are  recoverable  under  that  act  Sect  101  provides  that  where  penalties 
are  recoverable,  two  justices,  before  whom  complaint  is  made  of  any  such  offence, 
shall  hear  and  determine  the  matter,  and,  on  proof  of  the  offence,  convict  the  offender 
and  adjudge  him  to  pay  the  penalty,  dec.  8c«t  108  enacts  that  all  penalties  inflicted 
by  the  act  for  any  offence,  and  all  costs  ordered  by  authority  of  the  act  (the  manner  of . 
recoveriog  which  is  not  thereby  otherwise  directed)  shall,  on  conviction  of  the  offences 
respectively,  or  upon  order  made  as  aforesaid,  be  levied  by  distress  and  sale  by  warrant 
under  the  hands  of  two  justices  before  whom  the  party  may  have  been  convicted : 

AU,  that  the  non*payment  of  costs,  ordered  by  the  sessions  under  sect  90,  was  not  an 
■'offence"  within  the  act,  for  which  the  party  could  be  convicted  upon  sect  101 ;  and 
that  a  warrant  of  distress,  issued  under  sect  103,  snd  founded,  not  oo  the  order  of  ses* 
sions  itself,  but  on  a  subsequent  conviction  for  non-payment,  was  void,  and  no  defence 
in  an  action  of  trespass  against  the  convicting  justices  who  issued  it 

Trespass  for  breakmgand  entering  plaintiff's  house  and  taking  his  goods 
Plea :  Not  guilty,  (by  statute.) 

On  the  tnal  before  Aldebson,  B.,  at  the  Berkshire  Summer  Assizes,  1839, 
it  appeared  that  a  certificate  of  justices  had  been  obtained  by  the  plaintiff, 
under  stat.  5  &  6  W.  4,  c.  50,  s.  84,  for  stopping  up  a  highway,  against* 
which  one  William  Jones  Williams  had  appealed  to  the  quarter  sessions, 
*7f^71  ^°  ^^  appeal,  a  jury  was  *empanndled  under  sect.  89  of  the  same 
-I  act,  who  found  that  the  way  was  not  unnecessaiy ;  whereupon  the. 
sessions,  on  3d  July,  1838,  made  an  order  as  follows : 

Berkshire,  to  wit.  At  the  general  quarter  sesaons,  &c.  ^^  Upon  the 
appeal  of  William  Jones  Williams  against  a  certificate  under  the  hands  of 
mlliam  Morland  and  Edward  Tull,  Esqs.,  two  of  her  majesty's  justices  of 
the  i>eace  for  the  county  of  Berks,  bearing  date  the  18th  April,  1838,  for' 
stopping  up,  as  unnecessary,  a  certain  public  footway  leading,"  &c.,  ^^  occu- 
pied by  Benjamin  Sell  wood,  and  terminating  at  or  near,"  &c.,  ^*  all  in  the 
Crish  of  East  Ilsley,  in  the  county  of  Berks,  and  upon  reading  the  certificate 
Iged  with  the  clerk  of  the  peace,  and  hearing  what  could  be  said  by  coun- 
sel and  witnesses  on  both  sides,  and  upon  the  return  of  a  verdict  of  a  jury, 
then  empannelled,  that  the  said  public  footway  is  not  unnecessary ;  it  is 
ordered,  that  the  appeal  of  the  said  William  Jones  Williams  be  allowed,  and 
that  the  said  footway  be  not  stopped  up.  And  it  is  also  ordered  by  this 
court,  that  the  respondent,  Benjamin  Sellwood,  pay  unto  the  appellant  the 
costs  by  him  incurred  in  prosecuting  the  said  appeal.    By  the  court." 

(Signed)  W.  Budd,  Clerk  of  the  peace. 

After  the  sessions  the  appellant  gave  notice  to  the  plamtiff  of  his  intention 
to  get  the  amount  of  costs  taxed  by  the  clerk  of  the  peace,  and  acconlingly, 
dji  27th  December,  1838,  obtained  the  following  allocatur : 

"  In  the  matter  of  W.  J.  Williams    -        -        -        -        Appellant. 

and 


The  Surveyors  of  the  Highways  of  Ea»c  ?  .        ^        Re^oond  nts 

ilsley,  and  Benjamin  Selwood  )  '        *  ^^    ^     * 

%^ag\       I  hci^^  this  day  taxed  the  appellant's  bill  of  costs  *in  the  abovt 
•■   appeal,  and  have  allowed  the  sum  of  112/.  0«.  4d,    Dated,,''  &c. . . 

.  FEEpEiucK  Vincent,  Deputy  clerk  pf  the  pes\oe,  &c. 

0  H  * 
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Tlie  plaintiff  did  not  attend  at  the  taxation  nor  take  any  notice  of  it;  and 
afierwaidA  lefuaed  to  paj  the  amotmt.  Wheieapon  the  applicant  procured 
a  summons  to  be  isBaed  against  the  plaintiff  by  one  of  the  defendants,  reciting 
such  refusal  and  requiring  him  to  qipear  and  answer  the  complaint  of  the 
appellant  in  that  behalfl  The  plaintiff  did  not  obey  the  summooft,  9nd  the 
defendants  drew  up  the  following  conviction : 

Berkshire,  to  wit  ^'  Be  it  remembered  that,  on  7th  February,  a.  n.  1839| 
at  Newbuiy  in  the  county  aforesaid,  William  Jones  Williams,  of  East  Ilsley 
in  the  said  county,  gentleman,  came  before  us  William  Mount  and  Edward 
Brice  Bunny,  Esqrs.,  two  of  her  majesty's  iustices  of  the  peace  for  the  said 
county,  and  infonned  us  that  Benjamin  Sellwood,  of, ''  ftc.,  *^  hath  refused, 
and  still  doth  refuse,  to  pay  to  the  said  W.  J.  Williams  tiie  sum  of  112/. 
Off.  Ad.j  the  taxed  costs  incurred  by  him  in  prosecuting  an  appeal  against  the 
slopping  up  a  certain  public  footway  in  the  paridi  of  East  Usley  aforesaid, 
tried  at  the  general  quarter  sessions  of  the  peace  h<dden  at  Abingdon  in  and 
for  the  said  county  on  the  3d  July,  now  last  past,  wherein  the  said  W.  J. 
Williams  was  the  sq>pellant,  and  the  said  B.  Sellwood  the  respondent,  con* 
traiy  to  the  statute  made,"  &c. :  '^  whereupon  the  said  B.  Sellwood,  after 
being  duly  summoned  to  answer  the  said  charge,  did  not  appear  before  us 
pursuant  to  the  said  summons  to  hear  the  chaige  alleged  asainst  him,  but 
the  same  being  fuUy  proved  upon  the  oaths  of  Frederick  Vincent,"  &c., 
*^  credible  witnesses,  it  manifestly  appears  to  us,  the  said  justices,  that  he 
the  *said  B.  Sellwood  is  guilty  of  the  offence  charged  upon  him  in  r^nqa 
the  said  infonnation ;  it  is  therefore  considered  and  adjudged  by  us,  ■- 
the  said  justices,  that. the  said  B.  Sellwood  be  convicted,  and  we  do  hereby 
convict  him  of  the  offence  aforesaid,  and  we  do  hereby  declare  and  adjudge 
that  the  sum  of  1121.  Off.  AdJ*  ftc.,  '*  is  due  from  the  said  B.  Sellwooci  unto 
the  said  W.  J.  Williams  for  the  costs  and  expenses  by  the  said  W.  J.  Wil- 
liams incurred  in  prosecuting  the  said  iqppeal  as  aforesaid,  and  as  the  law 
directs,  according  to  the  form  of  the  statute  in  that  case,"  &c.  Given  under 
our  hands,  the  day  and  year  above  written.  W.  Mount. 

Edward  Bukkt. 

This  conviction  was  returned  and  filed  at  the  quarter  sessions,  9th  April, 
1839. 

rhe  plaintiff  still  refosing  to  pay  the  costs,  the  defendants,  on  14th  Feb* 
ruary,  1839,  issued  a  distress  warrant  (a)  to  a  constable,  reciting  the  plain* 
tiff's  refusal  to  pay  Williams  the  sum  of  1121.  Off.  4d.^  ^'the  taxed  costs 
incurred  by  him  in  prosecuting  an  iqppeal  against  the  stopping  up  of  a 
certain  public  footway  in  the  parish  of,"  &c. ;  and  commanding  the  con- 
stable ^^  to  levy  the  said  amount,  together  with  the  sum  of  1/.  Iff.,  the  costs 
attending  the  mformation  laid  before  us,  making  together  the  sum  of  llSf. 
Iff.  4</.,  by  distress  of  the  goods  and  chattels  of  the  said  Benjamin  Sell- 
wood," Sue.  Under  this  warrant  tiie  trespasses  complained  of  were  com- 
mitted. 

It  also  appeared  that  the  defendants,  apprehending  that  the  conviction 
filed  as  above  was  defective  in  substance,  prepared  another  in  July,  and 
produced  it  at  the  trial  as  a  defence  to  the  action.  The  learned  *baron  r«7«Q 
thought  that  the  second  was  admissible  in  evidence,  but  was  of  opi-  ■- 
nion  that  both  were  bad ;  and  the  juiy,  by  his  lordship's  direction,  found 
for  the  plaintiff,  damages  2M. 

In  the  following  term,  LudhWy  Seijt.,  obtained  a  rule  nisi  for  a  new  trial* 
In  last  Hilary  vacation, 

(•  )  This  wamuit  is  mire  fall/  stated  in  die  next  ease^ jnmT, p.  TSt. 
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Whateky  and  J^rwhitt  showed  caiise.(a)  The  order  of  quarter  sessions 
was  iavalid,  and  could  not  be  enforced.  It  should  have  ascertained  the. 
exact  amount  of  costs  incurred  by  the  sq>pellant.^A}  That  court  has  no  ' 
power  over  the  costs  of  an  appeal,  unless  it  be  given  by  a  statute.  It  is 
not  incident  to  their  jurisdiction :  Bum's  Justice,  vol.  i.  p.  164,  28th  ed.  bv 
Chitty,  where  the  practice  is  stated  to  be,  that  the  sessions  direct  the  clerk- 
of  the  peace  to  ascertain  and  report  to  them  the  items  of  expenditure  which 
may  be  the  ground  of  their  decision,  but  that  they  must  themselves  de» 
termine  the  sum.  Rex  v.  Wargravej  2  Nol.  P.  L.  p.  574,  note  4,  4th  ed., 
decided  upon  an  appeal  against  a  rate,  is  to  the  same  effect ;  where  it  is 
observable  that  the  costs  were  taxed,  as  in  the  present  case,  by  the  deputy 
clerk  of  the  peace ;  and  Nolan  cites,  in  support  of  the  same  proposition, 
Bex  V.  Skmiy  1  Bott.  470,  pi.  487,  and  Rex  v.  Townsend^  1  Bott.  327,  pi. 
323,  6th  ed.;  S.  C.  16  Viner  Ab.  417,  Poor,  (A).  Ex  parte  HoUotoayy 
I  Dowl.  P.  C.  26,  also  shows  that  the  sessions  must  adopt  the  taxation  of 
^oi  1   dieir  officer.     If,  then  *the  order  b  fundamentally  invalid,  no  process 

-■  can  afterwards  be  used  to  levy  the  costs  under  it.  But  even  if  it 
were  good  and  valid,  the  appellant  has  not  taken  the  proper  means  of  en- 
forcing it.  Sect.  90  of  Stat  5  &  6  W.  4,  c.  50,  provides  that  the  costs 
awarded  shall  be  ^^  recoverable  in  the  same  manner  as  any  penalties  or  for* 
(eitures  are  recoverable  under  this  act;"  and,  as  sect  101  enacts  that, 
where  a  penalty  or  forfeiHre  is  recoverable  before  justices  under  that  act, 
the  offender  shall  be  suiunoned  before  two  justices,  who  shall,  on  proof  of 
the  ^*  offence,"  convict  the  ^^  offender,"  and  adjudge  him  to  pay  the  penalty, 
and  proceed  to  recover  the  same,  the  appellant  has  erroneously  supposed 
that  the  proper  mode  of  levying  the  costs  is  to  treat  the  non-payment  as  an 
''  offence"  within  the  act,  and  to  convict  the  respondent  of  it  accordingly. 
But  this  is  not  the  true  construction  of  the  act  He  ought  to  have  pro- 
ceeded, under  sect.  103,  by  warrant  to  distrain  and  sell  the  goods  of  the 
appellant,  who  was  a  person  ^'  ordered  to  pay"  costs  under  that  act.  Nor 
is  the  conviction  good  in  itself,  supposing  a  conviction  to  be  the  proper 
way  of  getting  the  costs.  [They  then  proceeded  to  point  out  defects  in  the 
conviction,  and  to  argue  that  they  could  not  be  cured  by  an  amended  one 
after  the  first  had  been  filed  at  the  sessions.  On  the  latter  head  the  cases 
cited  in  Chaney  v.  Payne^  antfe,  p.  712,  were  referred  to  generally;  but  the 
points  on  which  the  judgment  of  the  court  turned  make  it  unnecessary  to 
report  this  part  of  the  argument] 

Ludlawj  Serjt.,  Sir  W.  W.  FoUettj  CarringUmj  and  F.  V.  Zee,  contri.    The 
*7^21   ^^^^  ^^  sessions  is  good  without  ^ascertaining  the  exact  amount  of 

J  costs.  The  act  directs  the  court  to  award  ^'  ue  costs  incurred"  by 
the  successful  partv.  It  leaves  no  discretion  as  to  the  amount.  That  is  a 
mere  matter  of  calculation,  capable  of  being  reduced  to  a  certainty  at  any 
time  either  by  the  officer  of  the  court,  or  before  the  justices  to  whom 
application  is  made  for  a  warrant  In  the  cases  relied  u[>on  on  the  other 
side,  a  discretion  was  to  be  exercised  by  the  sessions,  which  it  was  evi- 
dendy  improper  to  delegate.  Thus,  Rex  v.  Wargr€n>ey  2  Nol.  P.  L.  674, 
note  4,  was  aecidcd  on  17  G.  2,  c.  3S,  s.  4,  which  authorizes  the  justices  ^ 
to  award  ^^  reasonable  costs."  So,  Rex  v.  Skmn^  1  Bott.  327,  pi.  323,  and 
Bex  V.  Sweety  9  East,  25,  were  upon  bastardy  orders,  where  costs  are  in  theix 
**  discretion ;"  49  G.  3,  c.  68,  &  6.    If,  then,  the  order  was  good,  and  tb«> 

(a)  On  6th  and  16tb  of  February,  before  Lord  Denm8p,G.  J.,  Ltttledale  and  Patteson,  Ja 
(h)  Other  objections  wero  pmled  oat,  but  ibe  deeisso*  of  "the  eoart  midcet  it  unaaotv* 
Mugr  to  notice  tlMm* 


im  Sellwood  v.  Motmr.  T,  T.  1841.  [78< 

Amount  of  costs  properly  ascertained,  the  warrant  to  leTj  them,  issued  on 
complaint  to  two  justices,  was  regular,  and  the  defence  complete.  It  was 
an  '^  offence"  to  disobey  the  order  of  payment.  If  no  other  remedy  had 
been  given,  an  indictment  would  have  lain,  in  which  the  real  amount  of 
costs  might  have  been  averred.  Any  informality  in  the  proceedings  to 
enforce  &e  order  is  cured  by  sects.  107  and  118  of  the  statute ;  and  the 
conviction,  whether  sufficient  or  not,  was,  at  all  events,  upon  a  matter 
within  the  jurisdiction  of  the  justices,  and  the  subject  of  app^  by  a  party 
aggrieved.  Ciar.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  conrt. 

This  was  an  action  of  tre^ass  against  two  magistrates,  under  whose 
conviction  ahd  warrant  the  goods  of  *the  plaintiff  had  been  seized.  r«7QQ 
llie  court  of  quarter  sessions  for  Berkshire,  at  the  July  sessions,  ^ 
1838,  upon  an  appeal  against  an  order  of  justices  stoppme  up  a  highway, 
had  empanelled  a  jury  under  the  89th  section  of  stat.  5  &  6  W.  4,  c.  50,  who 
found  that  the  way  was  not  unnecessary.  The  court  accordingly  allowed 
the  appeal,  and  by  their  order  directed  '^that  the  respondent,  Benjamin 
Sellwood,"  (the  present  plaintiff,)  ^'  pay  unto  the  appellant  the  costs  by  him 
incurred  in  prosecuting  the  said  appeal,"  using  the  words  of  the  90th  sec- 
tion of  the  act.  The  costs  were  taxed  on  the  27th  of  December  following 
by  a  deputy  of  the  clerk  of  the  peace  in  the  absence  of  the  plaintiff.  After* 
wards  the  plaintiff  was  summoned  before  the  two  defendants  for  not  paying 
the  costs,  but  did  not  attend,  and  they  proceeded  to  convict  him,  and  to 
levy  the  amount  by  their  warrant,  conceiving  themselves  to  be  called  upon 
to  do  so  by  the  90th  and  103d  sections  of  the  act. 

The  90th  section  directs  that  *^  the  costs  awarded  by  sessions  shall  be 
recoverable  in  the  same  manner  as  any  penalties  or  forfeitures  are  recover- 
able under  this  act."  The  103d  section  provides,  ^^that  all  penalties  and 
forfeitures  by  this  act  inflicted,  or  authorized  to  be  imposed,  for  any  oflence 
against  the  same,  and  all  balances  due  from  a  surveyor,  and  all  costs  and 
charges  to  be  allowed  and  ordered  by  the  authority  of  this  act  (the  maimer 
of  levying,  recovering,  and  applying  of  which  is  not  hereby  otherwise  par- 
ticularly directed)  shsul,  upon  proof  and  conviction  of  the  offences  respect- 
ively before  any  two  or  more  justices,  either  by  the  confession  of  the  party 
offending,  or  by  the  oath  of  any  credible  witness  or  witnesses,  (which  oath 
such  ^justices  are  in  every  case  hereby  fully  authorized  to  adminis-  r^iyoj 
ter,)  or  upon  order  made  as  aforesaid,  be  levied,  together  with  the  ^ 
costs  attending  the  information,  summons,  and  conviction,  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender  or  person  liable  or  ordered  to 
pay  the  same,  respectively,  by  warrant  under  the  hands  of  two  or  more 
justices  before  whom  the  party  may  have  been  convicted,  (which  warrant 
such  justices  are  hereby  empowered  and  required  to  grant.") 

The  defendants  drew  up  a  conviction,  which  was  returned  and  filed  at 
the  sessions ;  but  it  was  in  some  respect  defective,  and  they  produced  at 
the  trial  another  drawn  up  correctly,  supposing  them  to  have  power  to  con- 
vict at  all.  The  second  was  objected  to  as  being  too  late,  but  was  received 
by  the  learned  judge. 

It  is  not  necessary  for  us  to  decide  whether  it  was  properly  received, 
inasmuch  as  we  agree  with  the  learned  judge,  who  held  that  neither  con- 
viction furnished  a  defence  to  the  action. 

.  Assuming,  for  the  moment,  that  the  order  of  sessions  was  valid,  we  are 
of  x)pmion  that  the  non-payment  of  the  costs  awarded  by  it  was  no  offence 
against  the  act  for  which  any  penalty  or  forfeiture  is  by  the  act  inflicted,  ot 
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authorized  to  be  imposed ;  consequentlj,  that  there  could  be  no  conriction 
of  the  plaintiff  for  such  non-payment.  The  103d  section  must  be  read  red* 
dendo  singula  singulis,  and  the  true  construction  of  it  is,  that  the  justices 
shall  issue  their  warrant  upon  a  conviction,  where  there  has  been  an  offence 
for  which  a  penalty  or  forfeiture  is  inflicted  or  authorized  to  be  imposed ; 
and  ^^  upon  order  made  as  aforesaid,''  when  costs  have  been  awarded  and 

*7351  ^^^  P^^  i  iio^^^^I^^^^^^i^g  ^^  words  ^^  under  the  hands  *of  two  or 
-'   more  justices  before  whom  the  partjr  may  have  been  convicted." 

But  the  oraer  of  sessions  is  itself  defective  for  not  specifying  the  amount 
of  the  costs.  The  sessions  cannot  delegate  their  authority,  and  it  has  been 
several  times  held  that  they  cannot  order  a  party  to  pay  costs  to  be  taxed  by 
the  clerk  of  the  peace.  See  2  Nolan's  P.  L.  312,  and  574,  4th  ed. ;  Rex  v. 
Wargravej  T.  T,  46  G.  3^  2  NoL  P.  L.  574,  note  4 ;  Ifer  v.  Skinny  1  Bott. 
327,  pi.  323 ;  Bex  v.  Sweety  9  East,  25.  A  distinction  was  attempted  in 
argument  between  those  cases  and  the  present,  because  the  statutes,  on 
which  they  were  decided,  ^ve  "  reasonable  costs ;"  whereas  the  statute  in 
question  gives  the  ^^  costs  incurred  by  the  party ;"  but  it  is  a  distinctior. 
without  a  difference.  It  is  as  necessary  to  ascertain  the  fact  what  amount 
of  costs  has  been  incurred,  as  to  judge  what  amount  is  reasonable ;  either 
duty  falls  upon  somebody ;  and  tiiat  somebody  must  be  the  court,  in  the 
absence  of  any  authority  to  delegate  the  duty. 

This  rule  will  by  no  means  prevent  the  court  of  sessions  from  directing 

their  officer  to  tax  the  costs  in  their  aid,  and  adopting  his  taxation  as  their 

own  act,  and  inserting  the  amount  in  their  order.    Such  a  course  vm»  heltl 

to  be  proper  in  Ex  parte  HoUowajfy  1  Dowl.  P.  C.  26,  and  we  entirely  agiiee 

in  that  decision ;  but  it  does  not  warrant  the  making  an  order  fbr^  m^ 

incurred,"  and  leaving  the  amount  to  be  ascertained  by  an  officec  after  the 

sessions.    The  rule  for  a  new  trial  must  be  discharged. 

S.  Rule  diadterged/a) 

(a)  8ee  the  next  two  eases. 


•736]  •LOCK  V.  SELLWOOD. 

Where  a  distress  warrant  was  issued  to  levy  the  costs  inearvidhT'a- party  As  pfosecattnft 
an  appeal  under  sect.  88  of  the  hip^hway  act,  (6  4e  6  W.  4,.^  60,)  which  did  not  reciie 
any  order  of  quarter  sessions  for  payment  of  such  costs^hnt  was  founded  on  a  subse* 
quent  conviction  by  two  justices  out  of  sessions  for  non-payment  of  such  costs :  HM, 
that  the  warrant  was  illegal,  and  that  no  property  passedl  to llie- render  ef  goods  seized 
and  sold  under  it 

Trover  for  goods  of  the  plamtiff*.    Plea,  dlenyihg  AeplbihtiiPs  property. 

This  cause  came  on  to  be  tried  before  AuncRsoir,  B.,  at  the  same  assizes 
as  the  preceding  case  of  Sellwood  t.  Mcuniy,  and*  the  same-  diocuments  were 
given  in  evidence.  The  plaintiff  was  a  purchaser  of  the  goods  distrained 
under  the  warrant  issued  to  the  constable  upon^  the  conviction  set  forth  in 
that  case.  For  the  defendant  it  was  urged  at  nisi  prius,  that  the  warrant  of 
distress  was  bad,  and  that  the  sale  undbr  it  pasaecf  no  proper^  to  the  plain- 
tiff. Evidence  was  also  given  to  show  that  he  was  not  a  bonft  fide  pur 
chaser,  but  a  mere  instrument  of  WiBSams,  the  appeHant.  For  the  plaintiff 
it  was  contended  that,  whether  the  order  of  sessions,  or  the  subsequent  con«> 
yiction,  was  valid  or  not,  the  sale  under  the  warrant  of  distress  was  inde- 
feasible  and  sufficient  to  pass  the  property.    The  wattant  was  as  follows  :(o' 

^^  Berks,  to  wit.    To  the  constable  of  the  parish  of  EEst  Isley  in  the  county 

(a)  Schedule,  No.  SS  of  5  db  6  W.  4,  c.  50,  contains  the  fon»of  warraalt 
VOL.  ZLI.  95  * 
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of  Beiks :  Whereas  Benjamin  Sellwood,  of,"  &c.,  '^  is  this  day  conricted 
before  us,  two  of  her  majesty's  justices  of  the  peace  in  and  for  the  said 
county,  upon  the  oath  of  W.  J.  Williams,  of,"  &c.,  "  a  credible  witness,  for 
that  the  said  B.  Sellwood  hath  refused,  and  still  doth  refuse,  to  pay  to  the 
said  W.  J.  Williams  the  sum  of  112/.  Of.  4d.,  the  taxed  costs  incurred  by 
him  in  prosecuting  an  appeal  afflinst  the  stopping  up  of  a  certain  public 
footway  in  the  pariah  of  East  IlSey  aforesaid,  *tri^  at  the  general  r**^^^ 
quarter  sessions  of  the  peace  holden  at  Abin^on  in  and  for  the  said  ■- 
county  on  the  3d  July  now  last  past,  wherem  the  said  W.  J.  Williams  was 
the  appellant  and  the  said  B.  Sellwood  respondent,  contrary  to  the  statute," 
&c.,  (5  &  6  W.  4,  c.  50 :)  '^  These  are  therefore  in  her  majesty's  name  to 
command  you  to  levy  the  said  sum  of  112/.  Os.  4<{.,  tc^ther  with  the  sum 
of  1/.  If.,  the  costs  attending  the  information  laid  before  us,  the  summons, 
and  conviction,  making  together  the  sum  of  113/?  If.  4d.j  by  distress  of  the 
goods  and  chattels  of  £e  said  B.  Sellwood ;  and  if,  within  the  space  of  four 
days  next  after  such  distress  by  you  taken,  the  said  sum  of  113/.  If.  4d.j 
together  with  the  reasonable  charges  of  takmg  and  keepine  the  same,  shall 
not  be  paid,  that  then  you  do  sell  the  ssud  go^s  and  chattels  so  by  you  dis- 
trained, and  out  of  the  money  arising  by  such  sale  that  you  do  pay  the  said 
sum  of  113/.  If.  4d.  to  the  said  W.  J.  Williams,  returning  the  overplus 
upon  demand  to  him  the  said  B.  Sellwood,  the  reasonable  charges  of  talang, 
keeping,  and  selling  the  said  distress  being  first  deducted  ;  and  if  sufficient 
distress  cannot  be  round  of  the  goods  and  chattels  of  the  said  B.  Sellwood 
whereon  to  levy  the  said  sum  of  113/.  If.  4rf.,  that  then  you  certify  the  same 
to  us,  together  with  this  warrant  Given  under  our  hands  this  14th  Febra* 
aiy,  1839.  W.  Mount. 

Edward  B.  Bunky." 

The  plaintiff  was  nonsuited  under  the  direction  of  the  learned  judge. 
Ludlow  J  Serjt,  in  the  following  term  obtained  a  rule  nisi  to  set  aside  the  non- 
suit, and  the  case  \<ras  argued  m  last  Hilary  varatiGn,(a)  by  the  same   r^f^oo 
^counsel  as  that  of  Sellwood  v.  Mounts  antfe,  p.  726,  the  court  having   '• 
directed  the  two  rules  to  be  brought  on  together. 

For  the  defendant  it  was  contended,  as  in  Sellwood  y.  Mounts  that  the 
warrant,  and  all  proceedings  founded  upon  the  order  and  conviction,  were 
defective  for  the  reasons  there  stated ;  and  that,  as  the  proceedings  were  not 
merely  erroneous  or  voidable,  but  absolutely  void  on  the  foce  of  them,  the 
sale  under  the  distress  was  a  mere  nullity  and  passed  no  property.  That 
where  a  party,  whose  property  was  sold  under  a  fi.  fa.,  got  the  judgment 
reversed,  he  had  restitution  from  the  opposite  party  ;  there  was,  therefore,  no 
good  reason  why  he  should  also  recover  back  the  goods ;  but  that  here  the 
party's  only  remedy  was  to  get  back  the  goods,  or  their  value,  from  the  ven« 
xlee,  or  those  jointly  concerned  in  the  conversion. 

For  the  plaintiff  i^  was  contended,  as  before,  that  the  order,  conviction, 
and  warrant  were  all  sufficient ;  that  any  informality  was  cured  by  the  express 
previsions  of  the  statute ;  and  that,  at  all  events,  a  bonfi  fide  vendee  ought 
io  be  protected,  by  analogy  to  the  case  of  sales  under  a  writ  of  execution 
«fKMi  a  judgment  afterwards  vacated.  Upon  this  point  the  following  cases 
iMrare  eited:  Anon.^  ^^^'  ^^  ^  P''  ^^>  Tamer  v.Felgatej  1  Lev.  95; 
Dee  dem^  Emmeti  y^Thornj  1  M.  &  S.  425 ;  Doe  dem  BatUn  y.MurlasSj 
« J1.&  8. 110 ;  Farrani  v.  Thompson^  5  B.  &  Aid.  826,  (7  E.  C.  L.  R.  272.) 

Cur.  adv.  vuU. 

Lord  Dexm AN,  C.  J.,  now  delivered  the  judgment  of  the  court. 

<a}  Fcbnyuy  6th  and  U  h.    Before  Lord  Denmao,  C.  J.,  LiiUedale  and  PattesoD,  i^ 
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*7391  .*^  ^^  ^^^  we  axe  of  opmion  that  the  nonsuit  was  riffht  We 
^  think  the  warrant  illegal  upon  the  face  of  it,  not  only  for  the  reasons 
given  in  our  judgment  in  the  case  of  SeUwood  y.  Mounty  but  because  it  does 
not  state  any  order  of  sessions  for  costs  at  all ;  and  it  is  plain  that  the  justices 
out  of  sessions  could  not  award  costs. 

fiut  it  is  said,  that  the  bonft  fide  purchaser  under  a  distress  warrant  is  pro* 
teded,  though  the  warrant  be  bad,  by  analogy  to  the  cases  of  purchaisers 
from  the  sheriff  under  a  fieri  facias  afterwards  set  aside. 

No  case  was  cited  in  which  such  a  point  has  been  determined,  and  we 
think  that  the  analogy  does  not  hold.  But  we  are  also  of  opinion  that  the 
plaintiff  in  this  case  was  not  a  bonft  fide  purchaser.  The  whole  sale  was 
contrived  between  him  and  Williams,  the  appellant,  who  was  desirous  of 
getting  his  costs.  The  plaintiff  was  one  of  the  appraisers,  and  himself  fixed 
the  pnce  of  the  ^;oods,  of  which  he  was  afterwanls  the  pretended  purchaser 
with  money  furnished  by  Williams.    The  rule  must  be  discharged. 

S.  Rule  discharged. 

*740]  •The  QUEEN  v.  GEORGE  LONG,  Esquire. 

Where  the  recorder  of  a  boroagh  conrt  confirms  an  order  of  removal  with  eost^  under 
Stat  4  dt  6  W.  4,  c.  76,  s.  82,  bat  withoat  specifying  the  amount,  a  taxation  of  such  costs, 
after  the  end  of  the  sessions,  is  irregular,  though  the  amount  be  submitted  to  the  recorder 
(after  the  termination  of  sessions)  and  approved  of  by  him:  and  an  order  for  payment 
of  such  taxed  costs  cannot  be  enforced. 

Pauldenj  in  Michaelmas  term,  1840,  obtained  a  rule  nisi  for  a  mandamus, 
calling  upon  George  Long,  Esq.,  one  of  the  magistrates  of  the  police  court 
of  the  metropolis,  sitting  at  the  police  court  at  Marlborough  street,  ¥athin  the 
Metropolitan  police  district,  to  receive  such  informations  and  complaints  as 
have  been  or  shall  be  duly  laid  before  him  by  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Portsea  in  the  borough  of  Portsmouth  in  the 
county  of  Southampton,  aeunst  Robert  Cook,  one  of  the  overseers  of  the 
poor  of  the  parish  of  St.  James,  within  the  liberty  of  Westminster,  in  the 
county  of  Middlesex,  or  against  such  other  overseer  or  overseers  of  the  poor 
of  the  said  parish  of  St.  James  as  have  neglected  and  refused,  or  shall  neglect, 
&c.,  to  pay  the  sum  of  43/.  Is.  Sd,^  the  amount  of  costs  certified  by  the  court 
of  general  quarter  sessions  for  the  borough  of  Portsmouth,  and  by  them 
ordered  to  be  paid,  (as  after  mentioned ;)  and  to  proceed  thereupon  to  levy 
the  said  sum,  &c. 

The  certificate  was  as  follows :  "  At  the  general  quarter  sessions,"  &c. 
(caption :)  ^^  By  the  court  The  appeal  of  the  parish  of  St.  James,  within 
the  liberty,"  fcc.,  ^^  made  unto  this  court  from  and  against  the  order,"  &c., 
(of  two  justices  for  the  removal  of  certain  paupers  from  the  parish  of  Portsea 
to  that  of  St.  James  :^  ^'  Upon  hearing  the  said  appeal,  and  what  was  alleged 
by  counsel  on  both  sides,  this  court  doth  order  that  the  said  recited  order  oe, 
*74n  ^^^  ^^^  ^^^^  ^^  hereby,  ^confirmed  with  costs.  And  this,  court  doth 
-■  certify  that  the  respondents  are  entitled  to  their  just  and  reasonable 
costs  and  charges  in  and  about  the  said  appeal,  to  the  sum  of  43/.  U,  &(., 
and  doth  order  that  the  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  St.  James  shall,  on  nofi^e  to  them  or  any  or  either  of  them  given 
of  this  order,  pay  or  cause  to  be  paid  unto  the  churchwardens  and  oversea 
(^  the  poor  of  the  said  parish  of  Portsea  the  said  sum  ef  43/.  U.  &l.  accord* 


indy." 
In  su 


support  of  the  motion  it  was  sworn  bv  the  respondent's  attorney  thai 
ttis  appeal  was  tried  before^  recorder  at  the  Portsmouth  borough  settsioiis. 
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December  27th,  1839,  when  the  court  confirmed  the  order  of  remoTBl  widi 
costs :  ^^  and  Uiat  thereupon  application  was  made  by  the  counsel  for  the 
said  respondents  that  the  said  court  would  name  a  sum  to  be  paid  by  the 
said  appellants  to  the  said  respondents  for  their  costs :  and  that  such  applica- 
tion was  refused  upon  the  ground  that  the  practice  of  the  recorder  in  those 
cases  was  to  leave  the  amount  to  be  settled  by  the  oflScer  of  the  court.  That, 
upon  the  said  order  for  costs  having  been  given,  die  party  attending  on 
behalf  of  the  appellants  left  the  court ;  and,  the  said  appeal  bein^  the  last 
remaining  business  at  the  sessions,  the  court  was  immediately  afterwards 
adjourned."  That,  immediately  upon  the  order  for  costs  being  given,  the 
respondents'  attorney  applied  to  the  clerk  of  the  peace  (he  bein^  Uie  proper 
officer)  respecting  the  costs ;  and  he,  in  answer  to  such  application,  directed 
the  attorney  to  make  out  and  forward  to  him  an  account  of  the  repondenta' 
costs,  with  the  papers  relating  to  the  appeal ;  which  he  did.  The  cleik  of 
the  peace  also  made  affidavit,  stating  the  answer  of  the  recorder  as  above 
mentioned,  and  that  the  clerk,  as  such  officer  of  the  court,  *was  r»^4o 
directed  to  setde  the  amount  of  costs,  and  was  thereupon  applied  to  ^ 
as  before  mentioned ;  ^^  but,  the  said  appeal  being  die  last  remaining  bu»* 
ness  of  the  sessions,  and  the  court  having  immediately  afterwards  adjourned, 
this  deponent  was  unable  to  attend  to  the  matter  during  the  sitting  of  the 
court,"  but  gave  directions  to  the  respondents'  attorney,  as  stated  in  the 
preceding  affidavit.  That,  the  account  and  papers  being  delivered  accord* 
ingly,  *^  this  deponent  did  carefully  go  through  such  papers  and  the  account 
of  costs  incurred  by  the  respondents,  and  ascertained  and  settled  the  amount 
thereof  at  the  sum  of  43/.  Is.  8d. ;  and  that,  having  done  so,  he  this  depo- 
nent submitted  the  same  and  the  particulars  thereof  to  the  said  recorder  for 
his  sanction ;  and  that  the  said  recorder  stated  that  he  saw  nothing  unreason- 
able in  the  amount  at  which  this  deponent  had  ascertained  and  settled  such 
costs ;  and  therefore  this  deponent  made  out  a  certificate  thereof  by  virtue 
of  the  statute,"  &c.,  and  delivered  the  same  to  the  respondents. 

The  affidavits  stated  a  demand  of  the  costs,  and  refusal  on  the  ground 
that  the  recorder  had  not  ordered  any  specific  sum  to  be  paid,  and  that  the 
attorney  for  the  appellants  had  not' seen  the  bill  of  costs,  or  been  present  at 
the  taxation.  The  respondents  applied  to  Mr.  Long,  the  sitting  justice  al 
the  Metropolitan  Police  Court,  Marlborough  street,  within  whose  jurisdic« 
tion  the  parish  of  St.  James  is  situate,  complaining  of  the  non-payment ;  but 
he  refused  to  receive  the  complaint  or  issue  a  warrant  to  levy,  although  the 
guardians  of  the  poor  of  Portsea  offered  him  an  indemnity. 

In  opposition  to  the  rule  it  was  sworn  by  the  senior  messenger  of  the 

Board  of  Directors  of  St.  James's,  who  ^attended  the  sessions  on  ^•m^ 

their  behalf,  that  the  27th  December,  1839,  on  which  the  appeal   ^ 

was  heard,  was  the  last  day  of  the  sessions,  ^*  and  that  the  said  sessions  then 

terminated  without  any  adjournment."    That,  after  the  appeal  was  deters 

mined,  the  respondents'  counsel  applied  for  costs,  which  application  was 

opposed  on  the  ground  that  it  was  not  customary  to  give  costs  beyond  the 

nominal  amount  of  408,  except  on  frivolous  appeals :  ^^  but  that  the  said 

recorder,  although  he  admitted  that  the  said  appeal  was  a  proper  appeal  to 

^  be  brought  before  the  said  sessions,  and  had  been  well  conducted  on  both 

'  sides,  nevertheless  stated  that  he  thought  he  ou^t  to  give  the  respondents 

costs ;  wher^pon  the  said  '!ounsel  for  die  said  appellants  applied  to  the  said 

'  recorder  then  to  nime  the  amount  of  such  costs ;  but  the  said  recorder  de* 

elined  to  name  the  amount  of  the  costs  to  be  paid  by  the  said  appellants  at 

the  time  of  the  hearing  of  the  said  appeal,  observing  that  he  saw  no  reasoa 
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wrhy  he  should  not  grant  costs  as  in  a  civil  action,  to  be  taxed  by  the  officer 
of  the  court  That"  deponent  ^*  has  been  in  the  habit  of  attending  the 
Middlesex,  Surrey,  and  many  other  courts  of  quarter  sessions  in  England, 
for  upwards  of  twelve  years  past,  and  never  knew  an  instance  of  costs  ex- 
ceeding 40s.  being  granted  on  parish  appeals,  except  b  cases  of  an  aggra- 
vated or  frivolous  nature,  and  that,  in  such  cases,  the  costs  were  always 
aetded  duriog  the  sessions  by  the  clerk  of  the  peace,  in  the  presence  of  both 
the  appellants  and  respondents."  The  vestry  cleik  of  St  Jameses  stated 
that  no  bill  of  costs  was  ever  delivered,  or  notice  of  taxation  given,  to  the 
appellants,  and  that  he  and  they  were  still  wholly  ignorant  of  the  items  com- 
«744i   po^g  tiie  43/.  1«.  8d. ;  *and  that  no  person  attended,  or  had  an 

^  opportunity  of  attending,  the  taxation  on  their  behalf.  That,  after 
receiving  the  order  of  sesnons,  he  applied  to  the  clerk  of  the  peace,  Mr. 
Howard,  and  was  informed  by  him  that  the  appeal  was  heard  on  the  con- 
cluding day  of  the  sessions,  and  that  they  ^^  then  terminated  without  adjourn- 
ment ;"  and  that,  on  December  30th,  the  respondents'  bill  of  costs  was 
brought  by  their  solicitor  for  taxation  to  Mr.  Howard,  who  then  went  over 
it  with  him.  That  Mr.  Howard  also  informed  deponent  that  it  was  a  novel 
case  at  the  borough  sessions  to  give  costs  on  an  appeal,  and  the  first  instance 
in  which  he  had  been  called  upon  to  tax  such  costs;  that  he  had  sent  the 
bill  of  costs  to  the  recorder  for  approval,  and  had  received  an  answer  from 
him,  by  letter,  dated  6th  January,  1840,  saying  that  he  was  not  much  quali- 
fied to  judge  of  such  charges,  but  giving  an  opinion  as  to  the  propriety  of 
allowing  some  of  the  items ;  and  that  Mr.  Howard  afterwards  finally  setded 
the  amount  of  such  costs,  and  inserted  them  in  the  order  of  sessions.  That 
the  appellants  had  no  previous  notice  of  the  recorder  being  so  consulted. 
That  the  deponent  ^^  has  inquired  the  practice  in  similar  cases  at  the  sessions 
in  Middlesex,  and  deponent  has  been  informed,  and  verily  believes  the  iact 
to  be,  that  it  is  the  invariable  practice  at  such  sessions,  when  costs  are  given 
on  an  appeal  beyond  the  nominal  amount  of  40f.,  to  tax  the  costs  in  the 
presence  of  the  parties  on  both  sides,  and  during  the  pendency  of  the  ses- 
sions at  which  such  costs  may  be  avrarded ;  and  deponent  also  verily  be- 
lieves that  such  is  the  general  practice  at  all  other  courts  of  general  quarter 
sessions  in  England." 
^ .  - 1       ^Sir  W.  W.  Fottdij  with  whom  was  W.  H.  Wataon^  now  showed 

-I  cause.(a)  The  question  depends  upon  the  application  of  stat  4  &  5 
W.  4,  c.  76,  s.  82,  which  enacts  that  *'  upon  every  such  appeal  the  court 
before  whom  the  same  shall  be  brought  shall  and  may,  if  they  tiiink  fit,  order 
and  direct  thie  parish  against  which  the  same  shall  be  decided  to  pay  to  the 
other  such  costs  and  charges  as  may  to  such  court  appear  just  and  reasonable, 
and  shall  certify  the  amount,"  which  is  to  be  recoverable  as  penalties  and 
forfeitures  are  under  the  act;  that  is,  by  distress-warrant  of  two  justices, 
according  to  sect.  99,  or  of  one  justice  acting  in  one  of  the  metropolitan 
|>olice  offices,  under  stat.  3  G  4,  c  55,  s.  15.  The  costs  here  were  not 
regtilarly  taxed.  The  clerk  oi  the  pence  took  an  account  from  the  success- 
ful party,  in  the  absence  of  the  other,  and  when  the  sessions  were  over.  The 
recorder  had  no  power  then  to  sanction  any  of  the  items.  The  general 
practice  of  courts  of  quarter  sessions,  as  stated  in  the  affidavits,  is  to  tax  in 
the  presence  of  both  parties,  and  during  the  sessions  at  which  the  costs  are 
awarded.     [Lord  Denbian,  C.  J.     We  have  held  this  morning  that  the 

(a)  Th«  cmse  was  brought  on  Id  last  Hilary  tenii«  Janaary  SSth,  when  W.  H.  Walao« 
referred  to  S  Not.  P. !«.  313, 574.  The  motion,  however,  stood  over,  the  conrt  reeon^ 
nendiog  an  arrangement  between  the  parishes. 

3S 
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givine  of  costs  must  be  the  act  of  the  court,  though,  in  domg  it,  they  may 
take  me  advice  of  their  officer.](a)  Hie  books  on  this  subject  lay  dowA 
that  the  sessions  cannot  award  costs  to  be  taxed  by  the  cleric  of  the  peace. 
There  was  not  in  the  present  case  an  adjournment  of  the  court  to  allow  time 
for  the  taxation,  but  the  sessions  were  at  an  end.  (He  \^as  dien  stopped  by 
the  court.) 

*Erk  and  Pauldenj  contri.  The  recorder  is  the  sole  judge  of  the  r*^ j^ 
borough  court ;  and  it  is  sufficient  if  he  has  directed  the  taxation  of  >- 
costs  according  to  his  own  practice.  [Lord  Denman,  C.  J.  If  the  party 
to  be  burdened  with  costs  consents,  the  judgment  may  perhaps  be  given 
nunc  pro  tunc,  though  the  taxation  be  out  of  sessions.  Otherwise,  when 
the  sessions  are  over,  the  recorder's  authority  is  gone.  Here  he  gave  no 
judgment  as  to  the  amount  of  costs.]  He  gave  judgment  for  such  sum  as 
might  be  ascertained  by  the  officer's  report.  [Lord  Demman,  C.  J.  The 
court  should  have  contmued  till  the  report  was  made.  Patteson,  J.,  men- 
tioned Ex  parte  Holloway^  1  Dowl.  P.  C.  26.1  This  was  an  absolute  order 
for  costs,  when  it  was  made ;  only  it  required  to  be  completed  by  the  offi- 
cer's taxation.  It  was  an  inchoate  jud£;ment  at  the  ses^ons,  and  was  made 
up  when  the  clerk  of  the  peace  reported. 

Lord  Denman,  C.  J.  If  the  court  had  been  a  continuing  court  they  would 
have  been  competent  to  act  when  the  report  was  made.  As  it  is,  the  ulti- 
mate order  is  a  judgment  given  without  a  court  I  hope  that  we  have  not 
said  an^  thing  which  may  make  taxation  appear  too  much  a  ministerial  act. 
It  is  a  judicisu  act,  though  the  execution  of  it  is  delegated  to  an  officer. 

Patteson,  J.  In  considering  this  case  I  was  struck  with  some  apparent 
analogy  to  our  own  practice.  But  the  decisions  show  that  at  quarter  sessions 
there  can  be  no  costs  unless  given  in  the  order  of  the  court  itself.  By  stat 
5  &  ,6  W.  4,  c.  76,  s.  105,  the  recorder  of  a  borough  has  ^^  power  to  do  all 
things  necessaiy  for  exercising"  his  jurisdiction,  ^^  as  fully"  as  the  courts  of 
^({uarter  sessions  for  counties ;  but  not  more  so.  The  rule  must  be  r^P9Mm 
discharged.  L 

Williams  and  Coleridge,  Js.,  concurred. 

Rule  discharged. 

(6)  Settufood  7.  Mimnt,  ant^  p.  786. 


NIXON  V.  NANNEY,  Esquire. 

Id  a  conviction  under  the  Vagrant  Act,  6  G.  4,  c.  83,  s.  3,  the  omission  of  the  word  "  part* 
in  setting  oat  the  title  of  the  act  is  not  a  fatal  variance,  thoagh  the  statute  (s.  17)  gives 
a  form  of  conviction  reqoiring.the  title  to  be  inserted. 

The  form  sets  oat  that  the  defendant  was  convicted  for  that  he,  Ac,  adding  <<here  state 
the  offence  proved."  Held  unnecessary  to  state  whether  the  offence  was  proved  by 
view,  confession,  or  witnesses ;  though  sect.  3  gives  the  justice  power  to  convict  onlj 
on  view,  confession,  or  the  oath  of  a  witness. 

It  is  sufficient  in  such  conviction  to  state  that  defendant  wilfully  refused,  te.,  to  maintata 
AM/ofm/y,  (being  able  to  do  so,)  whereby  A.  N.  his  wife,  whom  he  was  bound  to  main- 
tain, became  chargeable,  &c.,  without  alleging  more  directly  a  refusal  to  maintain 
hii  wife. 

Trespass  for  assaulting  and  falsely  imprisoning  plaintiiT.  Plea,  Not  guil^» 
by  statute.  On  the  trial,  before  Coltman,  J.,  at  the  Summer  assizes  for 
[Northumberland,  1839,  it  appeared  that  in  August,  1838,  the  defendant  was 
a  magistrate  of  that  county,  and  the  plainttflT  was  charged  before  him,  and 
convicted,  of  neglecting  to  maintain  his  family,  for  which  offence  he  was 
adjudged  to  sufTer  a  month's  imprisonment  and  haitl  labour.  He  underwent 
this  punishment,  and  afterwards  brought  the  p  esent  action  against  tbr  de« 
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ftndant,  who  had  signed  tbe  eoiiTictioii  and  warrant  of  commitment.  The 
€X>nyiction,  under  stat.  5  6.  4,  c.  83,  ss.  3,  17,  was  produced  at  the  trial ; 
amd  several  objections  to  it  were  taken  by  the  plamtiflT's  counsel.  The 
plaindfi*  had  a  verdict ;  but  leave  was  given  to  move  to  enter  a  nonsuit  if  the 
court  should  think  the  conviction  valid. 

The  material  narts  of  the  conviction  were  as  follows : 

^^  Northumberiand,  to  wit.  ^^Be  it  remembered  that,  on,"  &€.,  at,  Jbe., 
John  Nixon,  of,  &c.,  labourer,  ^^  is  convicted  before  me,  Lewis  Nanney,  Esq., 
one  of  her  majesty's  justices,"  &c.,  ^^  of  being  an  idle  and  disorderly  person 
within  the  intent  and  meaning  of  the  statute  made  in  the  fifth  year  of  the 
*7481  ^^S^  ^  ^^  ^^^  majesty  *King  Greorge  die  Fourth,  intituled  ^^  An 
-I  act  for  the  punishment  of  idle  and  disorderly  persons,  and  rogues  and 
vagabonds,  in  diat  of  Great  Britain  called  England :  that  is  to  sa^,  for 

that  he  the  said  John  Nixon,  being  a  person  able  w&Uy  by  work  to  maintain 
his  family,  did,  on,"  &c.,  at,  &4S.,  ^*  wilfully  refuse  and  neglect  so  to  do, 
.  whereby  bis  wife  Ann  Nixon,  whom  he  die  said  John  Nixon  then  was  and 
now  is  legally  bound  to  maintain,  on,"  &c.,  at,  &c.,  '^  did  become  and  now 
b  actually  chargeable  to  the  township  of  Melkridse  in  the  said  county ;  and 
lor  which  said  offence  the  said  J.  N.  is  ordered  to  be  committed,"  &c. 
"  Given,"  &c. 

Wi^htman^  in  Michaelmas  term,  1839,  obtained  a  rule  nisi  for  entering  a 
nonsuil. 

W,  H.  Waiton  now  diowed  cause.  The  conviction  was  materially  de- 
fective. 1.  The  Stat.  &  G.  4,  e.  83,  s.  IT,  gives  a  form  of  conviction,  and, 
in  the  introductory  part,  directs  that  the  pleiuder  shall  ^'  here  insert  the  tide 
of  this  act."  The  tide,  as  here  set  out,  wants  the  word  ^  part."  A  con- 
viction ought  either  to  be  framed  precisely  upon  a  statutory  form,  or  to  be 
good  independendy  of  the  statutory  direction.  This  is  neither.  In  an  action 
for  penalties  the  variance  now  pointed  out  would  have  been  fatal.  To  de- 
scribe a  statute  as  of  29th  instead  of  28th  has  been  held  so  in  an  action 
against  a  sheriff  for  extortion.(a)  And,  generally,  a  variance  in  setting  out 
the  description  of  a  statute  is  material.  Convictions  are  always  strictly 
ffAQ-t  construed.  (6)  2.  The  statutory  ^foim  directs  that  the  conviction 
-■  shall  ^^  here  state  the  offence  proved  before  the  magistrate."  It  ought 
to  appear  how  the  offence  was  proved ;  whether  (according  to  sect.  3)  by 
witnesses,  by  confession,  or  by  the  magistrate's  own  view.  3.  The  con- 
viction ou^t  to  have  stated  specifically  that  the  party  refused  to  maintain 
some  individual  member  of  his  fiimily :  diat  he  refused  to  maintain  his  family, 
whereby,  Ac.,  is  too  vague. 

Knowles^  (with  whom  was  Ramihojf),  contri.  1.  The  omission  of  the 
word  ^^  part"  is  a  mere  slip.  The  «ouft  is  not  "reqiured  to  "  be  astute  in 
discovering  defects  in  convictions;"  per  Abbbdrst^  J.,  in  Rex  v.  Thomp* 
fon^  2  T.  R.  18,  23 ;  and  intendments  have  often  been  made  to  support 
them ;  Paley  on  Convictions,  75,  3d  (Deacon^s)  edition.  ^  Besides,  by  sect 
17  of  this  act,  the  conviction  is  only  leouired  to  be  ^^in*the  farm  or  to  the 
effect  following ;"  and,  where  such  woras  are  used,  more  latitude  may  be 
taken  than  where  a  precise  form  is  prescribed ;  Rex  v.  J^fmftn^  4  T.  R.  767. 
Describing  the  statute  as  of  a  wrong  year  is  a  more  important  defect  than 

(<s)  AtMiiMyT  V^4^4S  Bins.  S55,  (9  B.<X  L.  B.  4M.)  Bm  Aer v. Bifri,  1  A.4bX. 
827,  (38  E.  C.  L.  It  98,)  and  the  aathorities  Uiara  eiled. 

(6)  '*  The  ooBstmetion  osght  to  be  more  itriet  upon  eoBviotieiM  thnn  npon  indictmenlk , 
•ad  the  reason  is,  bacaose  in  the  trat  ease  the  jorisdiotum  is  naanuary/*  rer  Aabhttrat»  J^ 
ia  Jtn  V.  GrsM,  Oald.  891»  89fi. 
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letdn^  out  the  title  impeifectly.  In  CAonce  ▼.  .^daiiif ,  1  Ld.Ba7«T7y(ii)  Ae 
plaintiflr  declared  in  a  penal  action  upon  a  statuteXi)  reciting  it  as  *'  an  act 
for  granting  seyeral  rates  upon  tonna^  of  ships  and  vessels ;''  and,  on  de> 
murr^,  it  was  objected  ^^  that  the  plaintiff  has  mistaken  the  act,  for  die  act 
is  for  tonitfige  ^ '"ships,  but  the  plaintiff  has  declared  upon  the  act,  fpjQQ 
which  was  to  srant  several  rates  for  tonnage  and  ships,  but  there  b  ■• 
no  such  9ct ;  men  the  plaintiff  restraining  himself  by  a  contra  formam  8(a> 
tuti,  when  there  is  no  such  act,  the  declaration  is  ill."  But  the  court  said, 
^^  the  tide  of  the.  act  is  no  part  of  the  act,  and  therefore  it  is  but  surplusage, 
and  misrecital  shall  not  vitiate."  [Lord  Denmak,  C.  J.  Here  the  form  in 
sect.  17  requires  the  tide  to  be  inserted.]  It  is  enough  to  insert  so  much 
of  the  tide  as  will  show  what  act  is  meant  In  Chance  v.  Adamz^  Trebt, 
C.  J.,  observed,  ^^  the  tide  of  the  act  is  but  a  new  usage,  and  begun  aboot 
II  H.  7,  but  the  misrecital  of  the  purview  or  enacting  put  always  vitiates." 
On  indictments,  which  are  not  to  be  less  stricUy  considered  than  convic- 
tions, defects  as  inq>ortant  as  this  have  often  been  aided ;  as  in  Bttx  v. 
&ott,  Russ.  fc  Ry.  415,  (1  Br.  Cio.  Ca.  414 ;)  Hex  v.  Gttt,  Russ.  fc  Ry.  431, 
(1  Br.  Cio.  Ca.  431,)and  Jles  ^.Hngpnz.ZCvt.iL^.  414,(14  £.  C.  L.  R. 
374.)  [The  court  thought  it  unnecessary  to  hear  any  argument  on  the 
second  and  third  objections,  Lord  Dembcan,  C.  J.,  observing,  as  to  the  latter, 
that  the  wife  was  part  of  the  ^^  fiunily"  ^diich  the  defendant  was  convicted 
of  refusing  to  maintain.] 

Lord  DENiiAN,  C.  J.  I  think  the  case  of  Qumot  v.  Adams  carries  you 
through  on  the  first  objection.  Mr.  WaUon  contended  that  a  variance  nice 
tfab  would  have  been  fiital  in  an  action  upon  a  penal  statute :  but  that  case 
shows  the  contrary,  and  is  a  direct  authority  for  the  defendant.  The  rale 
must  therefore  be  absolute. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Rule  absolute. 

• 

(a)  Bot  see,  as  to  this  ease,  19  Yin.  Abr.  510,  tit.  Statmittt  (E.  6),  pi.  17  in  mar|f^  sad 
AfU2fT.  ff^£ktM,6Mod.68;  8.  C.  8  8alk.  SOS ;  38alk.83l;  Holt,  66S,  there  cited :  aod  tbe 
note  (a)  in  S  8alk.  600,  6th  ed.  It  does  not  appear  that  the  declaration  in  Ckana  r. 
jtdam$  professed  to  set  oat  the  title  of  the  act,  or  had  the  words  "  oontri  formam  statntt 
prmdicti." 

(6)  The  statute  referred  to  seems  to  be  stat.  5  4b  6  W.  &  M.  c  SO,  s.  49.  The  title  is 
"  An  act  for  granting  to  their  majesties  several  rates  and  duties  upon  tonnage  of  ships 
and  vessels,  and  upon  beer,  Ac. 


*The  QUEEN  v.  The  Mayor,  Aldermen,  and  Buimsses  of  NEW-  [^61 

BURY, 

• 

Mandamus  to  a  corporation  suggested  that  B.  vas  town  clerk  before  the  passing  of  sCaL 
5  &  6  W.  4,  c.  76 ;  that,  nnder  that  act^  he  ceased  to  be  town  clerk,  was  reappointed, 
and  afterwards  remored  bj  the  town  council  for  a  cause  other  than  such  miscondoct 
as  would  warrant  removal  from  an  office  held  during  good  behaviour :  that  he  claimed 
compensation  from  the  town  council,  who  disallowed  his  claim ;  whereupon  he  appealed 
to  the  Lords  of  the  Treasury,  who  awarded  him  an  annuity  of  a  given  sum ;  and  that  the 
corporation,  after  notice  of  the  order,  and  demand,  refused  to  execute  a  bond  for 
securing  the  annnity :  which  the  writ  commanded  them  to  do,  or  show  cause,  dec 

fhe  return  set  forth  certain  proce%  lings  of  B.,  and  alleged  that  the  town  council  had 
resolved  that,  B.'s  misconduct  therein  being  such  as  would  warrant  his  removal  from 
any  office  held  during  good  behaviour,  they  dismissed  him;  and  it  stated  that  for  these 
reasons  they  disallownl  compensation ;  and  that  the  lords,  on  the  appeal,  had  been 
apprized  of  the  ground  of  refusal. 

Md,  that  the  lords,  not  having,  under  sect.  66,  jurisdictioa  to  inquire  into  the  propriety 
of  the  removal,  Imt  only  into  the  amount  where  the  title  to  some  compensation  .it 
undisputed,  had  no  power  io  order  the  annni^ ;  and  that  saoh  order  did  not  eatitia  B» 
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to  a  mandamus.  Though  the  court  was  not  satisfied  that  the  return  (which  accused 
the  prosecutor  of  misconduct  as  town  clerk  and  solicitor  to  the  corporation)  disclosed 
proper  grounds  for  removing  a  town  clerk. 
Aner  argument  and  judgment  on  return  to  a  mandamus,  the  court  will  give  costs  to  the 
party  succeeding,  by  stau  1  W.  4,  c  SI,  s.  6,  unless  very  strong  ground  of  elemptioa 
DC  shown  on  the  other  side. 

MANDAMUs.(a)  The  writ  recited  that  Robert  Baker,  gentleman,  was 
town  clerk  of  Newbury  before  the  passing  of  stat.  5  &  6  W.  4,  c.  76 ;  that 
under  the  provisions  of  that  act  he  ceased  to  be  town  clerk ;  that  he  was 
reappointed,  and  afterwards  removed  by  the  town  council  for  a  cause  other 
than  such  misconduct  as  would  warrant  removal  from  an  office  held  during 
good  behaviour ;  that  he  claimed  compensation,  from  the  town  council^ 
delivering  the  proper  statement,  and  that  the  claim  was  disallowed,  where- 
upon he  appealed  to  the  Lords  Commissioners  of  the  Treasury ;  ^'  and  that 
such  proceeding  were  had  and  taken  in  the  matter  of  the  said  appeal,  ths^t 
the  said  Lords  Commissioners  of  our  Treasury,  on  or  about  the  23d  day  of 
January  in  the  second  year  of  our  reign,  made  an  order,"  &c.,  that  the  pro* 
*7521  ^^^^^  should  receive  an  annuity  of  107/.  as  ^compensation,  &c.; 
-I  that  prosecutor,  after  a  reasonable  time,  requested  the  mayor,  &c.,  to 
prepare,  execute,  and  deliver  to  him  a  bond  for  securing  payment  of  such 
annui^ ;  but  that  they  refused.  The  writ  commanded  them  to  prepare, 
execute,  and  deliver  such  bond,  or  show  cause  to  the  contrary. 

Return.  That  prosecutor  was  removed, by  the  council  for  such  miscon* 
duct  as  would  warrant  removal  from  any  office  held  during  good  behaviour, 
and  that  the  circumstances  of  such  misconduct  were  as  follows,  viz. :  That 
the  corporation  were,  down  to  31st  December,  1835,  trustees  of  Ken* 
drick's  charity,  and  visitors,  having  control  over  the  revenues,  of  Cowslad's 
charity,  in  Newbury.  That  in  HQaiy  term,  1830,  an  information  was  ex* 
hibited  against  them  in  the  Court  of  Chancery,  praying  an  account  of  the 
simis  received  by  them  in  respect  of  the  funds  of  Kendrick's  charity,  exist* 
ing,  or  which,  but  for  their  wilful  neglect  and  default,  might  have  been 
received.  That  the  relators  insisted  cm  carrying  back  the  account  to  one 
of  certain  remote  periods,  the  earliest  being  1688,  the  latest  1813 ;  that  the 
corporation  opposed  this :  and  the  vice-chancellor  decreed  hat  a  master 
should  take  an  account  of  the  rents,  profits,  and  expenditure  from  June 
524th,  1825 ;  which  decree  the  lord  chancellor  affirmed  on  appeal:  and  the 
master  afterwards  (in  1836)  reported.  That  a  like  information  was  ex* 
hibited  as  to  Cowslad's  charity,  and  a  decree  made  for  an  account  from  a 
later  period  than  that  (1715)  proposed  bv  the  relators,  and  that,  on  appeal, 
an  account  was  ordered  from  June  24th,  1825;  and  the  master  reported. 
That,  on  December  31st,  1835,  the  mayor,  aldermen,  and  burgesses  ceased 
*7531  ^  ^^  trustees  of  Kendrick's  charity,  and  new  trustees  *were  ap*^ 
-I  pointed  under  the  act,  and  made  defendants  in  the  Chancery  smt. 
That  R.  Baker  was  reappointed  town  clerk  on  June  21st,  1836.  "  That 
the  said  R.  Baker,  during  all  the  time  of  his  holding  the  said  office  of  town 
clerk,"  '^  down  to  the  said  31st  day  of  December,  m  the  sixth  year,''  &c., 
^^  held  and  exercised,  together  with  the  said  office  of  town  clerk,  and  as 
such  town  clerk,  the  office  and  employment  of  attorney  and  solicitor  to  the 
corporation  of  Newbury,  and  that,  upon  such  reappointment  of  the  said  R» 
Baker  as  in  the  said  writ  and  hereinbefore  mentioned,  the  said  R,  Baker, 
as  such  town  clerk  so  reappointed  as  aforesaid,  and  by  virtue  of  such  his  re* 
appointment  was,  and  continued  from  thenceforth  until  his  said  removal  from 
the  office  of  town  clerk  to  be,  attorney  and  solicitor  to  the  mayor,  aldermen, 

(a)  See  lUgima  v.  Tk»  Cotrpantwii  o/NiwbtM^,  10  A.  de  E.  386,  (87  E.  C.  L.  R.  181.) 
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and  burgesses  of  the  said  borough  of  Newbury;  and  that  the  said  R.  Baker^ 
at  the  time  of  the  commencement  of  the  said  suits  in  Chanceiy  hereinbefore 
mentioned)  and  from  thenceforth  until  the  time  of  his  said  remoTal,  did,  as 
such  town  clerk  as  aforesaid,  act  in  the  said  suits  respectively  as  solicitorp 
and  was,  as  such  town  clerk,  solicitor  in  the  said  suits,  for  the  mayor,"  &£., 
^*  of  Newbury,  defendants  in  the  same."    That,  after  the  appointment  of 
&e  new  trustees  for  Kendrick's  charity,  and  until  his  said  remoTal,  the  said 
R.  Baker  was  employed  and  acted  as  their  solicitor  in  the  Chanceiy  suit 
That  from  the  filing  of  the  information  as  to  Cowslad's  charity,  until  his 
removal,  he  was  employed  and  acted  as  solicitor  for  the  trustees  m  that  suit 
That  the  said  R.  Baker,  after  his  reappointment,  and  during  the  times  after 
mentioned,  was  accountable  and  indebted  to  the  corporation  for  moneys 
before  then  received  by  him  as  receiver  and  treasurer  of  certain  charities, 
viz.,  ^Kendrick's,  Cowslad's,  and  another,  and  had  not  paid  or   r».j5J 
accounted  for  the  same,  and  had  impropedy,  and  contraiy  to  orders   *- 
of  the  Court  of  Chanceiy  in  the  said  suits,  mtermixed  moneys  belonging  to 
the  said  charities  with  the  corporation  funds.     That,  while  the  said  suits 
were  depending,  (April,  1837,)  proposals  were  made  by  the  relators  for  an 
amicable  settlement  between  the  relators  and  the  new  trustees,  and  the 
relators  and  the  corporation,  and  negotiations  were  carrying  on  for  that  pur- 
pose between  the  trustees  and  relators,  with  the  privity  and  assent  of  the 
corporation,  down*  to  the  period  of  the  said  R.  Baker's  removal :  and  that, 
dunng  all  the  time  of  the  said  negotiations,  the  said  R.  Baker,  as  such 
town  clerk,  and  as  such  solicitor  to  the  corporation  and  the  trustees,  was 
I)rivy  to  and  well  acquainted  with  the  same.     That,  while  the  said  nego- 
tiations were  depending,  viz.,  on,  &c.,  ^^  the  said  R.  Baker  did,  without 
the  consent  or  knowledge  of  the  ssdd  mayor,"  &c.,  ^'  the  then  defendants 
in  the  said  suits,  or  of  the  said  trustees  respective^,  and  against  and  in 
prejudice  of  the  interests  of  the  said  mayor,"  &c.,  ^^and  of  the  said  trustees 
as  parties  to  the  said  suits  respectively,  and  in  violation  of  his  the  said  R 
Baker's  duty  as  solicitor  to  the  said  mayor,"  &c.,  ^^  and  to  the  said  trustees 
in  the  said  suits  respectively,  and  as  such  town  clerk  reappointed  as  afore- 
said, and  from  private  and  improper  motives  and  interests(a)  of  him  the  said 
R.  Baker,  and  with  intent  improperly  to  delay  and  obstruct  the  settlement  and 
termination  of  the  said  suits  respectively,  present  in  the  said  High  Court  of 
Chancery,  to  wit,  unto  the  Right  Honourable  Henry,  Baron  Langdale,  then 
master  of  the  rolls,  in  the  name  *of  the  said  mayor,"  &c.,  *^  certain    r^mp^. 
petitions  adverse  to  the  relators  in  the  said  respective  suits,  and  having   *- 
for  their  object  to  cause  and  procure  the  accounts,  so  taken  and  reported 
upon  by  the  said  master  in  the  said  respective  suits  as  hereinbefore  men- 
tioned, to  be  reopened,  that  is  to  say,"  a  petition  in  the  suit  concerning 
Kendrick's  charity,  that  it  might  be  referred  back  to  the  master  to  inquire 
whether  certain  allowances  ought  not  to  be  made  to  the  corporation  for 
moneys  alleged  to  have  been  expended  by  them  on  account  of  the  charity 
before  June  24th,  1825,  and  that  the  master  might  deduct  such  allowances, 
if  any,  from  the  balance  reported  by  him  to  be  due  from  the  corporation ; 
and  a  certain  other  petition  in  the  suit  concerning  Cowslad's  charity,  to  a 
similar  effect,  praying  an  allowance  of  moneys  alleged  to  have  been  expend- 
^  by  the  corporation  before  June,  1825.    That  the  trustees,  being  informed 
of  the  petitions,  resolved  that  they  were  not  wilting  to  raise  any  further 
question  on  the  matter  diereof,  or  to  bring  any  new  matter  before  the  Couit 

(a)  The  retorn  contained  no  speoiflc  aUegation  of  any  motive  for  the  iinpated  «lff 
•ondnct 
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of  Chancery;  and  the  towh  council  also  xesolved  that  they  disclaimed  the 
said  petitions,  of  which  resolutions  R.  Baker  h»i  notice ;  nevertheless  he, 
^^  in  violation  of  his  duty  to  the  said  mayor,''  &c.,  ^^  as  such  their  solicitor 
and  town  clerk,  and  to  the  said  trustees  as  such  their  solicitor,  as  aforesaid, 
and  without  their  consent,  in  opposition  to  the  desire  and  in  preiudice  of 
the  interests  of  the  said  mayor,''  &c.,  ^*  and  of  the  said  trustees,  aefendants 
in  the  said  suits  respectively,  and  from  such  private  and  improper  motives 
and  interests  as  aforesaid,  and  with  such  intent  as  aforesaid,  after  the  mak- 
ing of  the  said  declarations  and  resolutions  respectively,  and  after  he  the 
*n^l   said  R.  Baker  had  notice  of  the  *same,  and  while  the  said  neeo* 
-I   tiations  were  so  depending  as  aforesaid,  kept  and  continued  me 
said  petitions  before  the  said  Court  of  Chancerv,  and  did  no  act  to  with- 
draw the  same  for  a  long  space  of  time,  to  wit,''  &c.     That  the  petitions 
were  called  on  in  court,  and,  by  reason  of  their  having  been  so  improperly 
presented,  &c.,  as  aforesaid,  were  not  supported  by  the  corporation,  but 
abandoned.     That,  by  reason  of  the  petitions  beine  so  presented  and  kept 
depending,  the  corporation  were  greatly  prejudiced  in  die  suits,  the  nego* 
tiations,  which  they  wished  to  terminate  amicably,  obstructed  and  in  dan- 
ger of  being  broken  oflT,  and  the  corporation  likely  to  be  subjected  to  the 
costs  of  presenting  the  petitions,  and  to  the  relators'  costs  of  opposing  the 
same,  which  were  afterwards  included  in  the  relators'  costs  of  the  said  suits^ 
which  were  directed  by  the  Court  of  Chancery  to  be  paid  out  of  the  chari^' 
funds. 
'  The  return  then  stated  that  the  misconduct  of  the  said  R.  Baker  in 
respect  of  the  petitions  was  taken  into  consideration  by  the  town  council, 
and  he  was  heard  in  his  defence,  and  the  council  were  tnereupon  of  opinion 
that  the  misconduct  was  fiiUy  proved  against  him,  and  did  thereupon  unani- 
mously resolve  that,  the  misconduct  of  the  said  R.  Baker  in  the  premises 
being  such  as  would  warrant  his  removal  from  any  office  held  during  ^;ood 
behaviour,  the  council  did  order  that  he  should  be  removed  and  dismissed 
from  the  office  of  town  clerk.     That  the  council  disallowed  the  claim  of 
compensation  by  reason  of  the  said  resolution  and  of  the  said  misconduct. 
'^That,  upon  the  said  R.  Baker  appealing  to  the  said  Lords  Commissioners 
against  the  smd  determination,  as  m  the  said  writ  mentioned,  the  said  Lords 
Commissioners,  at  the  time  of  their  taking  the  said  appeal  into  consideration, 
^pL^-i    were  duly  informed  and  apprized  of  the  saia  last  ^mentioned  resolu- 
•1   tion,  and  of  the  facts  which  nad  occasioned  the  removal  of  the  said  R, 
Baker  from  his  said  office  of  town  clerk  as  hereinbefore  mentioned,  and  by 
reason  of  which  the  said  council  had  refused  and  did  refuse  to  allow  com- 
pensation to  the  said  R.  Baker  for  the  loss  of  his  office  as  aforesaid."    The 
aefendants  finally  certified  and  returned  that,  by  reason  of  the  premises, 
they  ought  not  to  have  allowed  the  compensation,  and  the  Lords  Commis 
sioners  ought  not  to  have  made,  and  had  no  authority  or  jurisdiction  tc 
make,  any  such  order  as  in  the  writ  mentioned.     ^^  Therefore  we  the  said 
mayor,"  &c.,  ^^  have  not  prepared  or  executed,  or  delivered,"  &c.,  ^^  and 
cannot  prepare  or  execute,"  &c. 

The  vahdity  of  this  return  was  argued,  on  concilium,  in  last  Hilary 
term,  (a) 

Sir  J.  CampbeUy  Attorney-General,  against  the  return.  First,  the  n^tum 
does  not  show  a  sufficient  ground  of  removal.  The  utmost  that  can  be  said 
is  that  the  prosecutor  did  not  conduct  himself  properly  as  solicitor :  no  mjs 

(a)  Jaaoarjr  S7tb.  Before  Lord  Denman,  C.  J.,  Littledal«»  PatusoOf  and  G9I* 
ridge,  Js. 
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behaviour  as  town  clerk  is  pointed  out.  Now^  to  justi^  a  removal  fiam 
office,  misconduct  in  something  relating  to  the  office  must  be  shown ;  Bagg^i 
case,  11  Rep.  93,  b.  Even  misapplying  the  corporation  funds  would  not 
be,  in  itself,  a  cause  of  disfranchisement ;  Bex  v.  khalhe,  1  Ld.  Raym.  225. 
Misconduct  m  the  character  of  chamberlain  does  not  authorize  displacing  the 
party  from  the  office  of  capital  burgess ;  Bex  v.  Mayor ^  ^c,  oflkmcasUr^ 
2  Ld.  Raym.  1564.  In  Bex  v.  UUchinsonj  8  Mod.  99,  the  majority  r^^go 
of  *the  judges  considered  that  the  oflence  in  question  was  ground  of  *^ 
disfranchisement,  because  it  was  immediately  connected  with  the  party's 
relation  to  the  body  corporate.  Then,  secondly,  the  prosecutor,  having 
been  removed  for  a  ^^  cause  other  than  such  misconduct  as  would  warrant 
removal  from  any  office  held  during  good  behaviour,"  is  entided  to  cnmr 
pensation,  by  the  last  clause  in  sect.  66  of  stat.  5  &  6  W.  4,  c.  76.  The 
only  question  is,  whether  this  be  the  proper  course  to  enforce  compensation, 
in  B^a  v.  The  Lords  of  the  Treasury  ^  (/n  the  Matter  of  TOMisA  10  A.  &  E. 
374,  384,  the  court  did  indeed  express  a  doubt  whether  the  Lords  of  the 
Treasury  had  any  jurisdiction  where  the  town  council  had  altogether  refused 
compensation.  But  there  the  lords  had  refused  compensation :  the  manda- 
mus, therefore,  could  not  go,  whether  the  lords  had  jurisdiction  or  not 
And  afterwards,  in  the  same  case,  Begina  v.  The  Corporation  of  Warwick^ 
10  A.  &  £.  386,  a  mandamus  went  to  the  corporation,  commanding  them 
to  assess  compensation,  on  the  ground  that  the  decision  of  the  Lords  of  the 
Treasury  was  not  conclusive  against  the  applicant.  Here,  however,  the 
decision  of  the  lords  is  in  favour  of  the  application :  it  may  be  considered 
AS  made  subject  to  the  question  of  legal  right ;  and,  when  such  decision  has 
been  given  on  appeal,  this  court,  if  the  case  be  within  the  act,  has  always 
ordered  the  corporation  to  give  securi^  for  the  amount  awarded ;  as  in  Bex 
V.  The  Mayor ^  4rc.,  of  Bridgewater^  6  A.  &  E.  339,  (33  E.  C.  L.  R.  87,) 
(where  the  lords  determined  that  the  party  was  entitled  to  compensation, 
which  the  town  council  had  altogether  refused,)  and  in  Begina  v.  The  Mayor^ 
tfc,  ofjforwich,  8  A.  &  E.  633,  (35  E.  C.  L.  R.  479.)  In  Begina  r^-jy. 
•v.  The  Corporation  ofPooU,  7  A.  &  E.  730,  (34  E.  C.  L.  R.  211,)  •■  '™ 
this  court  refused  to  enforce  the  compensation  which  the  lords  had  awarded: 
that  was  because  the  removal  from  office  was  not  under  the  act. 

J.  L,  MolphuSy  eontri.  First,  the  writ  is  bad.  It  does  not  show  that 
the  corporation  were  in  any  way  made  parties  to  the  appeal,  or  that  they 
have  been  heard ;  or  that,  down  to  the  time  of  the  wnt  issuing,  they  had 
any  knowledge  of  the  order  of  the  Lords  of  the  Treasury,  which  order  is  the 
foundation  of  the  claim  for  this  mandamus,  and,  if  not  binding  on  the  cor- 
poration, cannot  support  the  claim.  The  writ  does  not  state  that  the  order 
of  the  lords  was  directed  to  any  person  or  body,  or  specified  any  party  from 
whom  the  compensation  shoula  be  received.  [Lord  Demman,  C.  J.,  sug- 
gested to  the  attorney-general  to  amend  his  writ.  The  attorney-general  then 
proposed  that  an  allegation  of  notice  of  the  order  to  the  coiporation,  and 
refusal  by  them  to  obey  it,  should  be  inserted.]  The  corporation  would  be 
entided  to  traverse  such  alle^«icions.  [Lord  Denman,  C.  J.  That  may  be 
made  the  subject  r  f  a  subsequent  application  by  you :  at  present  we  should 
wish  to  hear  the  case  discussed  independently  of  this  objection  to  the  writ.] 
The  application  assumes  necessarily  that  the  Lords  of  the  Treasury  have  power 
to  entertain  the  question  whether  the  party  is  entitled  to  compensation  at  all. 
The  corporation  refused  it  on  the  ground  of  there  having  been,  as  they  con- 
tended, a  justifiable  removal ;  the  Lords  of  the  Treasuiy  entertain  the  question 
whether  the  removal  was  justifiable  or  not,  and  decide  that  it  was  not 
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*7601  '^''  ^y  ^^  decisioa  in  *IUgina  v.  The  CarporaHon  of  Warwiek^  is 
^  altogether  without  their  juriiKliction.  The  lords  hare  no  authority 
till  it  has  been  determined,  by  a  competent  tribunal,  whether  there  has  or 
has  not  been  a  proper  removal :  then  they  have  jurisdiction  as  to  amount. 
Ifi  indeed,  the  corporation  relied  upon  grounds  of  removal  which  were 
clearly  frivolous  and  vexatious,  possibly  uie  lords  might  disregard  them ; 
but  this  is  not  pretended  here.  It  is  difficult  to  suppose  a  case  excluding 
the  jurisdiction  of  the  lords,  if  this  be  not  one.  It  is  suggested  that  the  court 
iMrill  enforce  the  order  if  they  do  not  now  see  that  the  case  is  not  within  the 
statute.  But  that  would  be  to  enforce  a  judgment  of  an  incompetent  tribunal 
because  its  decision  was  correct.  It  would  be  as  if  an  issue  in  law  had 
been  decided  by  a  jury  at  nisi  prius,  with  the  issues  of  fact,  and  it  were 
urged  diat  the  jury  had  taken  a  ri^t  view  of  the  law,  and  assessed  the 
damages,  and  therdbre  the  court  might  adopt  their  finding.  The  proper 
course  is  to  apply  for  a  mandamus,  commanding  the  corporation  to  assess 
compensation :  then  the  corporation  will  have  the  power  of  returning  the 
fiicts,  and  traversing  facts  alleged  against  them.  The  present  course  deprives 
them  of  their  right  to  raise  the  Question  before  a  tribunal  possessing  proper 
means  of  inquiry,  which  the  Lords  of  the  Treasury  have  not.fa)  The  question 
of  amount  will  come  properly  before  the  lords  on  appeal,  it  this  court  issue 
a  peremptory  mandamus  and  Mr.  Baker  be  dissatisfied  with  the  amount  then 
awarded.  At  present  the  amount  has  not  been  discussed  on  behalf  of  the 
^^11  corporation.  [The  *attomey-eeneral  suggested  that  the  court  might 
-I  assume  the  whole  matter  to  nave  been  brought  before  the  lords. 
Coleridge,  J.  The  corporation  may  have  contented  themselves  with  dis- 
puting the  competency  of  the  lords.]  The  town  council  have  never  had  an 
opportunity  of  memselves  considering  the  amount  in  the  first  instance.  But, 
fuither,  the  return  discloses  a  proper  ground  of  removal.  The  principle 
contended  for  on  the  other  side  is  too  stnct.  If  it  were  true,  the  consequence 
would  be  that  a  corporation  could  not  remove  an  officer  from  a  place  of 
pecuniary  trust,  though  he  had  been  convicted  of  larceny  or  embezzlement, 
unless  the  offence  were  committed  in  the  course  of  his  office.  Sect.  66' 
sajrs,  ^*  removal  from  any  office  held  during  good  behaviour."  And  here 
the  office  of  solicitor  appears  to  have  been  necessarily  blended  with  that  of 
town  clerk ;  the  two  offices,  formeriy,  were  almost  always  held  toother ; 
and  at  any  rate  the  court  cannot,  on  diis  return,  see  that  they  were  distinct. 
These  would  be  proper  quesHons  on  traverse,  or  demurrer,  if  a  mandamus 
went  to  the  town  council.  The  return  distincdy  and  repeatedly  alleges  the 
trust  and  the  misconduct  to  relate  to  the  office  of  town  clerk. 

Sir  /.  Cnmpbelly  Attorney-General,  was  heard  in  reply. 

Cur,  adv.  vulL 

Lord  Denman,  C.  J.,  in  this  term,  (May  22d,)  delivered  judgment. 
Afler  stating  the  object  of  the  "nandamus,  his  lordship  proceeded  as  follows: 

The  retuni  sets  out  the  ca^je  of  amotion,  which  consists  of  several  im* 
^621  P^^^  improprieties  in  the  conduct  of  *the  town  clerk,  in  reference 
•I  to  the  mode  of  keeping  his  account  of  cert^n  money  belonging  to 
the  corporation,  and  also  in  his  management  of  Chancery  suits,  wherein  he 
acted  as  their  solicitor.  We  are  disposed  to  think  the  charge  of  misconduct 
insufficient,  as  not  being  shown  in  any  manner  to  have  been  connected  with 
the  office  of  town  clerk,  and  also  as  containing  no  imputation  of  improper 
motives.    But  the  facts  appearing  in  the  writ  and  return  fail  to  show  the 

'  (a)  8ee  Re^ma  r.  The  lordi  of  the  Treanay,  10  A.&.  E.  384}  JUgina  v.  Tki  Cwpcfotiom 
^  R^onsidk^  10  A.  4b  E.  397;  alio  pp.  890,  891. 
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prosecutor  entitled  to  the  annuity  avarded.  The  c(»poiation  removed  as 
for  misconduct :  the  appeal  was  against  that  amotion ;  and  we  hare  alreatihf 
decided,  more  than  once,  that  no  appeal  on  that  ground  lies  to  the  Lor^ 
of  the  Treasury,  their  jurisdiction  bemg  confined  to  the  question  whether 
the  compensation,  when  (he  bod^  corporate  has  awarded  one,  is  adequate 
and  just.  It  is  true  thtt,  in  this  case,  the  lords  have  not  only  adjudeed 
the  amotion  bad,  but  have  also  awarded  that  ccnnpensation  for  secunng 
which  the  bond  is  required ;  but  this  question  of  amount,  the  only  one  that 
belongs  to  them,  does  not  appear  to  have  been  brought  before  them  by  the 
interested  parties.  The  defendants  argued  that  the  award  was  contingently 
made ;  but  this  does  not  appear  to  have  been  the  course  of  proceeding ; 
nor  do  we  find  any  statement  that  the  corporation  either  consented  that  it 
should  be  so,  or  have  even  been  heard  on  the  question  of  amount. 

Judgment  for  the  defendants. 

In  the  ensuing  Michaelmas  term,  a  rule  was  obtained  calling  upon  the 
prosecutor  to  show  cause  why  he  should  not  pay  the  defendants  their  costs 
of,  and  occasioned  by,  the  application  for  the  writ  of  mandamus  issued  in 
this  ^prosecution,  and  consequent  thereon,  and  the  costs  of  the  said  v-mm 
writ  and  the  return  made  diereto,  and  of  this  application.  The  ^ 
aflidavit  used  on  applying  for  the  rule  recsqpitulated  the  proceedings  in  die 
case  from  the  original  claim  down  to  the  judgment  above  reported,  and 
stated  that  the  defendants,  in  their  memorial  to  me  Lords  Commissioners  on 
the  appeal,  had  disputed  the  jurisdiction  of  the  lords.  The  affidavit  in 
answer,  sworn  by  the  prosecutor's  attorney,  pointed  out  that  part  of  Ae 
judgment  of  this  court  (antfe,  p.  762)  in  which  it  is  observed  that  the 

Sounds  for  amotion  appear  insumcient.  It  also  alleged,  as  appearing  finom 
e  statement  delivered  to  the  Lords  of  the  Treasury  by  the  defendants  in 
answer  to  Mr.  Baker's  memorial,  that  they  had  themselves  discussed  the 
question  of  amount  and  the  details  of  the  case  in  other  respects  before  the 
Lords  Commissioners.    In  Hilary  term,  (January  24th,)  1842, 

Whateley  showed  cause.  The  court  will  not,  in  the  exercise  of  its 
discretionary  authority  under  stat  1  W.  4,  c.  21,  s.  6,  grant  costs  in  such 
a  case  as  this.  The  principle  on  which  the  court  gave  its  judgment,  that 
the  Lords  of  the  Treasury  nave  no  jurisdiction  to  decide  upon  die  right  to 
compensation,  and  can  only  fix  the  amount,  was  not  completely  estabfisfaed 
before,  and  might  reasonably  be  doubted  on  reference  to  tne  cases  of  Rex  v. 
The  Mayor,  ^c,  of  Bridgewatery  6  A.  &  E.  339 ;  Ex  parU  Lee,  7  A.  &  £. 
139,  (34  E.  C.  L.  R.  59 ;)  B^na  v.  The  Carparatum  of  Pook,  7  A.  t  E. 
730,  735 ;  Begvna  v.  The  Mayor,  *-c.,  o/Mrtokh,  8  A.  &  £.  633 ;  Regi^ 
na  V.  The  Lords  of  the  Treasury,  {In  re  Loxdak,)  10  A.  &  E.  179,  (37  £.  C. 
L.  R.  85.)  The  court  went  no  *iiaurther  than  to  intimate  a  doubt  r^rjcA 
upon  the  subject  in  Regina  v.  The  Lards  of  the  Treasury,  {hire  Tib-  *- 
bits,)  10  A.  8l  E.  374 ;  and,  although  they  decided  against  the  jurisdiction  iir 
Regina  v.  7%e  Corporation  of  Warwick,  10  A.  &  E.  386,  yet,  in  the  present 
case,  which  was  argued  at  the  same  time,  they  made  the  rule  absolute  for 
a  mandamus.  Where  the  return  to  a  mandamus  has  raised  a  doubtful 
point  of  law,  the  court  has  refused  costs  demanded  under  the  statute  ;- 
Rex  ^.  The  Lord  of  the  Manor  of  Oundle,  1  A.  &..  E.  283, 299,  note  (c) ; 
Bex  V.  The  Commissioners  of  the  Thames  and  bis  Mtvigakon,  5  A.  &,  £L 
804,  816 ;  and  this  was  not  denied  to  be  the  practice  in  Regina  v.  A.  &» 
viour\  Southwarky  7  A.  fc  £.  925,  950,  thou^  costs  were  mere  granted  to 
the  prosecutors. 
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Sir  W.  W.  FMM  and  /•  L,  Adolphuif  contrft*  In  the  ^ases  cited,  domi 
to  and  including  Begina  y.  The  Lords  of  the  Tnasuryj  {In  re  Loxdtde^) 
the  point  decided  in  the  present  case  was  not  distinctly  brought'' under 
the  consideration  of  the  court.  Here  the  prosecutor  had  full  notice  of 
the  objection  which  has  finaUy  prevailed,  when  the  case  was  before  the 
Lords  of  the  Treasury ;  and  it  has  been  ur^ed  against  him  in  ereiy  subs6- 
q^uent  stage  of  these  proceedings.  The  jurisdiction  of  the  Lords  Commis- 
sioners in  such  a  case  had  been  strongly  questioned  by  this  court  in  Begma 
V.  The  Lords  of  the  Treasury^  (/n  re  TiJbbUsy)  when  the  rule  for  a  mandaunus 
m  this  case  was  applied  for ;  and  although  me  court  made  that  rule  abso- 
lute, they  had  previously  given  a  judgment  against  the  jurisdiction,  in  iZe- 
*7651  ^^  ^'  "^  Corporation  of  Warwick;  nor  did  they,  in  granting  *(he 
-■  rule  for  this  mandamus,  give  any  reason  for  supposmg  that  the 
opinion  expressed  in  the  Warwick  case  would  be  altered.  The  cases 
reported  as  to  costs  on  mandamus,  and  many  others  which  have  occuired 
in  the  practice  of  the  court  since  the  passing  of  stat.  1  W.  4,  c.  21,  show 
the  general  rule  to  be  that  the  successful  party  shall  have  costs ;  peculiar 
circumstances  must  be  adduced  to  deprive  him  of  them.  Rex  v.  The  Lord 
of  the  Manor  of  Oimdle  and  Bex  v.  The  Commissioners  of  the  Thames  and 
Isis  Jfavigation  were  cases  in  which  the  court  had  felt  great  difficulty. 

Lord  Denman,  C.  J.  It  is  so  nearly  a  matter  of  course  to  grant  costs 
under  the  statute  to  the  party  ultimately  succeeding,  that  we  cannot,  without 
very  strong  grounds,  depart  from  the  general  rule.(a^  Such  grounds  do  not 
appear  in  the  present  case ;  and  therefore  the  defencUmts  must  have  costs. 

Patteson,  Coleridge,  and  Wightman,  Js.,  concurred. 

Rule  absolute. 

WJiateleyy  in  Easter  term,  (April  15th,)  1842,  obtained  a  rule  nisi  for  a 
mandamus  to  the  mayor,  &c.,  to  assess  compensation  to  Mr.  Baker  for  the 
loss  of  his  office ;  but  cause  was  never  shown.(i) 

(a)  The  same  general  rale  was  recognised  in  Rigma  v.  Tkt  Ccmmimontn  feir  paivmg 
ChiittchMrch^  ^ritatfieUif  Trin.  T.  (June  13th,)  1842,  on  an  application  for  costs  of  maa* 
damns  in  Regitta  v.  The  EaUtm  Countiei  Railway  Company^  decided,  on  argument  upon 
the  return,  Hil.  T.  1842.    The  above-reported  case  was  cited  on  the  motion  for  costs. 

(b)  The  dispute  was  amicably  settled,  and  the  prosecutor  reappointed  town  clerk. 
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Declaration  in  case,  alleging  that  plaintiff  was  reversioner  of  a  house,  garden,  aad 
premises,  then  occupied  by  his  tenant,  J.  B. ;  that  defendant  was  possessed  and  in  the 
occupation  of  a  close  near  to  the  house,  ^.;  and  that  before  and  at  the  time,  &<^ 
there  was  a  watercourse  in  the  close,  and  defendant,  by  reason  of  his  possession  of 
the  close,  ought  to  have  scoured  and  kept  open  the  watercourse  so  often  as  was  neeea* 
sary,  to  prevent  the  water  from  being  obstructed,  and  from  running  out  of  the  walei>» 
course  unto,  into,  and  under  the  said  house.  Sec,  Breach,  that  defendant,  during  the 
tenant's  occupation,  wrongfully  permitted  the  watercourse  to  be  obstructed  for  want 
of  proper  cleansing,  insomuch  tnat  the  water  was  penned  back,  and  ran  into  and 
damaged  the  said  house,  to  the  injury  of  plaintiff's  reversion. 

Flea,  that  a  wall,  parcel  of  the  plaintiff's  said  premises,  was  situate  near  to  the  said 
watercourse  and  to  defendant's  close ;  and,  by  reason  of  the  said  wall  being,  through 
the  neglect  of  J.  B.,  the  tenant,  in  that  behalf,  ruinous,  Ac,  part  of  the  said  wall,  near 
to  the  said  watercourse,  before  and  at  the  times,  ftc^  fell  down,  and,  by  means  thereol^ 
rubbishy  Ac.,  being  part  of  the  materials,  fell  into  the  watercourse,  and  the  same  waa 
thereby  choked  up  as  in  the  dwlaration,  dcc^  and  the  water  for  a  short  time  unavoid- 
ably was  penned  back,  Ac,  aud  ran  out,  as  in  the  declaration  mentioned.  Avermaal» 
that  defendant,  in  a  short  and  reasonable  time  aAer  he  had  notice  that  the  wateroomac 
was  wo  choked  up,  ftCn  and  before  action  brought,  visin  on,  dec,  cleansed  out  tha 
ao  that  the  water  flowed  as  it  ought  lo  do. 
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Md,  OB  genera)  dcnnmr,  that  the  alleged  defanle  of  the  teoaat  was  no  answer,  she  plea 

not  showing  that  the  owners  and  occupiers  of  the  estate  for  the  time  heing  were  hoond 

to  repair  the  wall  which  felL 
And  that  defendant  could  not  excuse  himsslf  hj  averring  that  he  repaired  as  soon  as  he 

had  notice  of  the  injury,  for  that  he  hecame  liable  at  the  time  when  the  injnrj 

occurred. 
8o  if  he  had  alleged  that  he  repaired  as  soon  as  possible  aAer  the  injary. 

.  Case.  The  declaration  stated  that,  before  and  at  the  time  of  the  commit- 
ting, &c.,  a  dwelling-house,  garden,  and  premises,  with  the  appurtenances, 
were  in  the  possession  and  occupation  of  Jane  Bumey  as  tenant  thereof  to 
plaintiff,  the  reversion  then  and  still  belonging  to  plaintiff;  and  that  defend- 
ant during  all  the  time  aforesaid  was  and  still  is  possessed  and  in  the  occu- 
pation of  a  close  near  to  the  said  dwelling-house,  &c.,  so  in  the  possession, 
&c. :  and  that  long  before  and  at  the  time,  &c.,  there  was,  and  still  is,  a 
certain  watercourse  in  the  said  close;  and,  for  a  long;  time  before  and  at  the 
time,  &c.,  defendant  by  reason  of  such  his  possession  of  the  said  close  of 
right  ought  to  have  scoured,  cleansed,  and  kept  open,  and  still  of  right 
ought  to  scour,  &c.,  the  said  watercourse,  when  and  so  often  as  it  hath  been 
or  should  or  might  be  necessary  to  prevent  the  water  from  time  to  time  being 
in  the  said  watercourse  from  being  hindered  and  prevented  running  and 
flowing  in  and  *alongthe  same,  and  also  to  prevent  it  running  out  of  r*tjr^ 
the  same  unto,  into,  and  under  the  said  dwelling-house,  garden,  and  *- 
premises,  and  the  walls  and  floors  thereof,  and  doing  damage  there  to  the 
said  dwelling-house,  &c.  Yet  defendant,  well  knowing,  &^.,  but  not  re- 
garding, &c.,  and  contriving,  &c.,  to  injure  plaintiff  m  his  reversionary 
estate  and  interest  of  and  in  the  said  dwelline-house,  &c.,  whilst  the  same 
were  so  in  the  possession  and  occupation  of  J.  B.  as  tenant  thereof  to  plaintiff, 
and  while  plaintiff  was  so  interested  therein  as  aforesaid,  viz.,  on,  &c.,  and  from 
then  for  a  long  time,  &c.,  wrongfully  and  unjusdy  permitted  and  suflered 
the  said  watercourse  to  be  and  continue,  and  the  same  was  for  and  durii^ 
all  that  time,  greatlv  stopped,  choked  up,  and  impeded  with  divers  large 
quantities  of  mud,  nlth,  earth,  dirt,  and  rubbish  for  want  of  needful  and 
necessary  cleansing,  scouring,  and  keeping  open  the  said  watercourse,  inso- 
much that  the  water  in  the  said  watercourse  was,  during  aU  the  time  afore- 
said, penned  back,  hindered,  and  prevented  from  runnmg  aiid  flowing  in 
and  long  the  same,  and  ran  out  of  the  same,  which  it  otherwise  would  not 
have  done ;  and  by  means  thereof  divers  large  quantities  of  water,  on,  &c., 
and  on  divers  other  days,  &c.,  were  penned  back  and  were  hindered  and 
prevented  from  running  and  flowing  in  and  along  the  said  watercourse,  and 
ran  and  flowed  from  and  out  of  the  said  watercourse,  and  out  of  its  usual 
and  proper  course  and  channel  unto,  into,  and  under  the  said  dwelling- 
house,  garden,  and  premises  of  the  plaintiff,  and  the  waUs  and  floors  thereof: 
and,  by  means  of  the  premises,  the  said  dwelline-house,  &c.,  and  the  walls, 
&c.,  have  been  and  are  greatly  injured,  &c.,  and  the  plaintiff  has  been  and 
IS  thereby  greatiy  ^injured,  &c.,  in  his  reversionary  estate  and  interest  1-1^71^ 
of  and  in  the  said  dwelline-house,  &c.,  so  in  the  possession,  &c.         *- 

Plea.  That,  before  and  at  the  times  when  such  parts  as  hereinafter  men- 
tioned of  such  wall  and  buildings  as  hereinafter  mentioned  fell  down  as 
hereinafter  mentioned,  and  also  before  and  at  the  times  of  the  grievances 
in  the  said  declaration  mentioned,  a  certain  wall  and  building,  parcel  of  the 
said  premises  with  the  appurtenances  so  in  the  possession  and  occupation  of 
the  said  Jane  Bumey  as  m  the  said  declaration  mentioned,  as  such  tenant 
thereof  as  therein  mentioned,  and  the  reversion  whereof  belonged  to  the  plain- 
tiff as  therein  mentioned,  was  situate  near  to  tibe  said  watercourse  and  to 
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.the  said  dose  of  the  defendant,  and,  by  reason  of  the  said  wall  and  build* 
ing,  so  beine  parcel,  &c.,  as  aforesaid,  before  and  at  the  days  hereinafter  next 
mentioned,  being,  by  and  through  the  neglect  and  default  in  that  behalf  of 
the  said  J.  B.  as  such  tenant  thereof  as  aforesaid,  in  bad  and  insufficient 
condition  and  repair,  and  in  a  bad,  ruinous,  and  dilapidated  state  and  con* 
dition,  divers  parts  of  the  said  wall  and  building  near  to  the  said  waiter* 
course,  before  and  at  the  said  times  when,  &c.,  to  wit,  on,  &c.,  and  on  divers 
other  days  before  and  afterwards,  fell  down,  and  became  and  were  pros* 
trated,  and  by  means  thereof,  and  when  the  same  so  fell  down  as  aforesaid, 
divers  large  quantities  of  stones,  mortar,  and  rubbish,  viz.,  two  cart-loads, 
&c.,  being  part  of  the  materials  whereof  the  said  parts  of  the  said  wall  and 
building  had  consisted  and  been  compoised,  before  and  at  the  said  times 
when,  &c.,  viz.,  on  the  several,  &c.,  fell  and  rolled  into,  and  became  and 
were  placed  in,  die  said  watercourse,  and  thereby,  and  by  reason  of  the 
*7fi<)1  ^"^^  continuing  and  remaining  therein,  *the  said  watercourse  be- 
-i  came  and  was  stopped,  choked  up,  and  impeded ;  and  by  reason 
thereof  the  said  mud,  filth,  &c.,  in  the  declaration  mentioned,  became  and 
were  obstructed  and  collected  therein;  and  the  said  watercourse  became 
and  was  stopped  up,  choked  up  and  impeded,  as  in  the  said  declaration 
mentioned,  with  the  said  mud,  &c.,  therein  mentioned ;  and  the  water  in  the 
said  watercourse  for  a  short  space  of  time  necessarily  and  unavoidably  was 
penned  back,  hindered,  and  prevented  fix>m  running  and  flowing  in  and  along 
the  same  watercourse  as  in  the  said  declaration  mentioned,  and  ran  out  of 
the  same  as  in  the  declaration  mentioned,  which  are  the  same  stopping,  &c., 
*  of  the  said  watercourse  as  in  the  said  declaration  mentioned.  And  we  de- 
fendant further  says  that,  in  a  short  and  reasonable  time  after  he  had  notice 
that  the  said  watercourse  was  so  stopped,  choked  up,  and  impeded  as  afore- 
said, and  before  the  commencement  of  this  suit,  viz.,  on,  &c.,  and  on  divert 
other  days  and  times  before  and  afterwards,  he  the  defendant  duly,  properly, 
and  sufficiently  cleansed,  scoured,  and  opened  out  the  said  watercourse,  so 
that  the  waters  thereof  flowed  in  and  along  the  same  as  they  ou^^it  to  do, 
and  freely  and  without  obstruction.    Verification. 

General  demurrer  and  joinder.  The  causes  of  demurrer  stated  on  the 
paper-books  were,  that  the  iacts  alleged  in  the  plea  fiirnish  no  excuse  for 
defendant  not  keeping  open  the  watercourse ;  that  no  material  or  certain 
issue  can  be  taken  on  the  plea ;  that  it  is  argumentative,  and  does  not  show 
the  stoppage  to  have  been  caused  by  plaintiff's  wrongful  act,  or  that  plain- 
tiff was  liable  for  the  tenant's  neglect  and  defoult ;  nor  does  it  show  how 
^mo^  ^^^  tenant  had  made  herself  liable  to  keep  *die  premises  in  repair,  or 
•I   what  particular  neglect  or  defiiult  she  had  been  guil^  of. 

The  demurrer  was  argued  in  last  Hilary  term.(a) 

Ramshay^  for  the  plaintiff.  The  plea  admits  the  defendant's  liability  to  keep 
the  watercourse  open,  but  suggests  two  excuses.  First,  that  the  stoppage 
happened  by  default  on  the  part  of  the  plaintiff's  tenant.  But,  for  the  pur- 
pose of  this  cause,  the  tenant  is  a  stranger  to  the  plaintiff:  she  may  be  liable 
to  the  defendant ;  but  he  is  not  the  less  liable  in  this  action.  It  is  as  if  the 
stoppage  had  happened  by  any  other  casualty.  Secondly,  that  defendant 
cleared  out  the  aitch  within  a  reasonable  time  after  notice.  But  he  was 
bound  to  do  so  without  notice ;  and  the  plea  admits  that.  Notice  is  requisite 
to  make  the  defendant  liable  in  some  actions,  where  the  matter  of  which 
notice  is  to  be  given  lies  peculiarly  in  the  plaintiff's  knowledge :  but  this  is 
';  not  such  an  action ;  and  the  defendant  had  at  least  equal  opportunities.of 
*  (a)  Janaary  SUd.  Before  Lord  Denman,  C.  J.,  Littledale,  Paueson,  and  Coleridge,  Js« 
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knowledge  with  the  plaintiff.  In  Archb.  PL  &  £y.  90, 91, 2d  edit,  it  is  said. 
tHat  ^^  the  declaration  must  contain  an  avennent  of  notice  haying  been  giren 
to  the  defendant  of  a  certain  act  done,  in  all  cases  where  the  action  does  not 
lie  before  such  notice  has  been  given,"  (and  instances  are  added :)  '^  but  if  a 
roan  be  bound,  covenant,  or  assume,  to  pay  money,  convey  lands,  &c.,  on 
the  perfonnance  of  an  act  by  a  stranger,  no  avennent  of  notice  is  requisite; 
for  it  lies  in  the  defendant's  knowledge  as  well  as  the  plaintiff's,  and  he 
ou^t  to  take  notice  of  it  at  his  peril." 

^'The  plea  here  does  not  aver  that  the  diteh  was  cleansed  within    r^m-t 
a  reasonable  time  after  the  accident.    Notice  mi^ht  not  be  given  for   '- 
five  years ;  the  plea  does  not  show  when  it  was  m  fact  ^ven ;  but  the  de- 
fendant admits  a  liability  to  repair  at  all  times :  there  is  no  limited  period 
after  which  it  b  to  attach.    The  plea,  therefore,  is  no  answer. 
.   WightmcaHy  contra.    The  question  is>  whether,  on  the  facts  slated,  die 
court  can  see  a  breach  of  duty.    The  duty  is  alleged  to  result  from  defend* 
afit's  possession  of  a  close  near  the  plaintiff's  house ;  and  it  is,  to  scour  the 
watercourse  as  often  as  it  "  should  or  might  be  necessary."    The  stopple 
proceeded  from  a  default  in  the  plaintiff's  tenant  of  that  very  house ;  and  the 
defendant  cleansed  as  soon  as  he  had  notice  of  the  obstruction ;  but  before 
notice  the  damage  happened.  The  plaintiff's  argument  is  vicious  in  ascribing 
to  the  defendant  precisely  the  same  liability  as  if  the  default  had  been  one 
which  he  had  to  do  with,  and  should  have  been  c<^isant  of.     According 
to  that  argument,  the  same  immediate  liability  would  have  attached  if  the 
plaintiff  himself  has  caused  the  obstruction.    The  defendant  had  no  coo* 
trol  over  the  tenant,  and  no  right  to  enter  and  view  the  premises.    [Cole- 
ridge, J.  You  admit  that  he  was  bound  to  repair  if  the  obstruction  was  the 
act  of  a  stranger.]    He  was,  afier  notice.     [Coleridge,  J.   A  stranger's  act 
would  be  no  more  within  the  knowledge  of  one  party  than  the  other.]    That 
is  so ;  and  the  plaintiff,  perhaps,  was  not  bound  to  give  any  notice.     But 
notice,  here,  is  the  same  as  knowledge ;  and,  if  the  defendant  cleansed  tihe 
watercourse  as  soon  as  he  knew  of  the  obstruction,  there  was  no  wrongfol 
breach  of  duty.     The  declaration  Moes  not  state  that  the  obstruction   r^mq 
happened  on  or  near  the  defendant's  premises ;  by  the  plea  it  rather   ■- 
appears  to  have  been  on  the  plaintiff's.    [Patteson,  J.,  cited  Lord  Egre* 
mard  v.  Pulman^  Moo.  &  M.  404,  (22  £.  C.  L.  R.  341.)  1    It  is  not  easy  to 
understand  the  ruling  in  that  case ;  perhaps  there  were  mcts  not  reported. 
[.Coleridge,  J.    I  was  in  the  cause.     The  verdict  was  for  a  farthing  only ; 
4nd  perhaps  for  that  reason  the  defendant  made  no  motion  to  disturb  it]  It  was 
said  there  that  the  defendant  might  have  sued  the  plaintiff's  tenant,  by  whose 
wrongful  act  the  mischief  was  caused.     If  that  was  so,  the  same  argument 
does  not  arise  here ;  for  the  pleadings  do  not  show  that  the  defendant  could 
have  sued  Jape  Bumey,  the  injury  not  appearing  to  have  been  done  upon  or 
near  to  his  land.     [Coleridge,  J.   Should  not  the  plea  at  least  have  alleged 
that  the  defendant  cleansed  within  a  reasonable  time  after  the  accident?] 
There  was  no  default  till  he  knew  of  it     The  plaintiff's  premises  are  so 
u^edj  by  some  one,  that  they  cause  the  obstruction  complained  of:  so  far  the 
defendant  is  not  in  fault :  and  he  removes  the  obstruction  as  soon  as  he  knows 
of  it.    The  obligation  must  have  a  reasonable  construction.    The  defendant 
could  not  be  bound  to  keep  watch  at  all  times.    To  be  liable  for  another's 
3ct,  he  ought  to  have  had  notice  of  it,  even  if  the  act  was  that  of  a  stranger^ 
ipduch  more  when  it  is  that  of  the  plaintifTs  tenant     [Lord  Denbcam^  C.  J* 
k  does  not  appear  that  the  tenant  was  bound  to  repair  the  wall.     If  not,  the 
plaintiff  could  not  oblige  him  to  do  it;  and  then  you  cannot  say  that  the 
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plaintiflr  neas  legaUy  the  oituie  of  the  mischief.]  Eith^  the  tenimt  or  the  lana^ 


to  do  80,  toe  landioid  mtist  have  bad  some  means  of  protecunj 
that  wrong. 

Ramshayj  in  reply.  If  there  were  any  particular  circumstances  which 
made  an  immediate  removal  impossible,  as  if  the  obstruction  had  been  cre- 
ated in  the  ni^ht,  the  defendant  mi^ht  at  least  have  alleged  these,  (if  avail- 
able,] and  said  that  he  cleansed  m  a  reasonable  time  after  the  accident. 
Consistently  with  the  present  statement,  he  might,  when  the  mischief  hap- 
pened, have  been  abroad,  and  have  left  no  proper  person  to  overlook  the 
premises. 

Cwr,  adv,  vuU. 

Lord  Denbian,  C.  J.,  now  delivered  the  judgment  of  tiie  court.  After 
having  stated  the  pleadings,  his  lordship  proceeded  as  follows : 

We  think  this  plea  does  not  constitute  any  defence  to  the  action.  It  does 
not  appear  by  whom,  or  under  what  circumstances,  the  wall  which  fell  down 
into  the  watercourse  was  built :  for  any  thine  that  appears  to  the  contrary,  it 
may  have  been  built  by  the  tenant  herself  for  some  temporary  purpose  of 
her  own,  unconnected  with  any  benefit  to  be  derived  from  it  to  any  per- 
sons claiming  reversionary  interests  in  the  property,  in  which  case  they  could 
not  be  afiect^l  in  any  way  by  any  thing  which  happened  to  the  wall. 

If  the  plea  had  stated  mat  the  owners  and  occupiers  of  the  property  werc 
bound  by  any  legal  obligation  to  keep  up  and  repair  the  wall  so  as  to  pre- 
^7741  ^^^^  ^^  falling  into  the  watercourse,  that  might  admit  of  a  diflerent 
-1  ^question ;  because,  as  the  entirety  of  the  estate  would  in  that  case 
be  liable  to  the  obligation,  then,  as  the  management  of  the  estate  must  neces- 
sarily be  in  the  hands  of  the  tenant,  he  represents  the  estate  as  far  as  this, 
and  it  might  be  contended  that,  the  ^tate  being  bound,  all  persons  interested 
in  the  estate  were  bound  by  the  acts  or  omissions  of  the  tenant,  so  that  they 
could  not  complain  if  an  injury  to  any  reversionary  interest  was  occasioned 
by  hb  default ;  for  his  de&ult  would  be  the  de&ult  of  the  estate,  and  of  all 
the  several  persons  interested.  However,  that  question  does  not  arise ;  and 
it  need  not  be  considered. 

Then,  if  the  default  of  the  tenant  as  stated  in  this  plea  be  no  answer,  the 
only  remaining  ground  of  defence  is,  that  the  defendant  cleansed  and  opened 
the  watercourse  as  soon  as  he  had  notice  of  the  injuiy.  But  we  think  that 
does  not  constitute  a  defence.  If  the  defendant  was  liable  on  general  princi- 
ples, he  was  to  cleanse  and  keep  open  the  watercourse  at  lul  events ;  his 
cleansing  and  opening  it  as  soon  as  he  had  notice  shows  that  he  then  acted 
properly,  and  as  a  person  in  his  situation  ou^t  to  do ;  but  that  is  no  defence 
in  point  of  law  against  a  complaint  for  an  antecedent  injury.  The  action  is 
not  founded  on  malice,  or  the  breach  of  any  moral  duty,  but  is  for  a  com- 

Eensation  for  damage  sustained  by  the  neglect  of  a  legal  du^ :  and,  if  damage 
as  been  so  sustiuned,  the  defendant  is  not  the  less  bound  to  compensate  fof 
tiiat  because  he  has  very  promptly  repaired  his  feult. 

If  the  plea  had  stated  that  ne  cleansed  and  opened  the  watercourse  ttl 

soon  after  the  injuiy  as  it  was  possible  to  do  it,  that  would  have  made  nd* 

i^^^l   difference ;  for  he  was  under  an  obligation  to  do  it ;  and  if  he  suffers 

•I   *in  damages,  he  must  seek  redress  against  the  person  by  whose  default 

he  was  compelled  to  pay  the  damages. 

The  case  of  lord  Egrmmd  v.  Pulman,  Moo.  k  M.  404,  (22E.  C.  L 
R.  341,)  was  an  acdon  brought  by  a  reversioner  of  a  dote  agaioit  the 
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defendant  for  the  non-repair  of  a  gutter  runiiinff  through  the  close  to  the  mill 
of  the  defendant,  whereby  the  water  oozed  through  and  carried  awajF  the 
sod  of  the  close.  One  defence  was,  that  the  injury  was  the  consequence  of 
a  wrongful  act  of  the  tenant  in  possession  of  the  close,  by  penning  back  the 
water  and  watering  his  meadow.  Lord  Chief  Justice  Tindal  said  he  thought 
this  no  defence,  as  the  owner  of  the  reversion  was  suing  for  a  permanent 
injury  to  his  estate,  and  that  he  could  not  be  met  with  the  answer  that  the 
injury  arose  out  of  the  wronsfiil  act  of  the  tenant,  for  which  the  defendant 
might  have  maintained  an  action  against  him.  That  was  merely  the  personal 
act  of  the  tenant ;  a^d  it  did  not  appear  that  there  was  any  IcctI  duty  in  the 
owners  and.  occupiers  of  the  close  to  do  any  act,  the  neglect  of  which  by  the 
tenant  had  occasioned  the  injury.  If  there  had  been  any  such,  it  mig^ 
perhaps  have  deserved  consideration  on  the  ground  I  have  before  mentioned. 
In  the  present  case  there  must  be 

Judgment  for  the  plaintiff. 


•ABINGTON  V.  LIPSCOMB.  [•TTS 

Plaintiff  being  entitled  to  the  five  best  beasts  as  heriots,  marked  seven  beasts,  clainsiBg 
all  as  heriots,  and  left  them  in  the  possession  of  defendant,  who  was  the  owner  ap  to 
the  marking.  Plaintiff  afterwards  applied  to  defendant,  who  still  had  possession  of 
the  seven,  for  the  beasts  generally,  but  defendant  refused  to  give  them  Dp»  withom 

.  qualifying  his  refusal. 

Held,  no  conversion  of  any  of  the  beasts,  the  demand  having  reference  to  a  setsure  of 
seven,  and  it  not  being  ascertained  that  any  five  were  legally  chosen. 

Trover  for  five  horses  and  two  cows.    Pleas,  Not  GuUty ;  and  that  plain- 
tiff was  not  possessed,  &c.,  in  manner,  &c.     Issues  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Summer  assizes  for  Kent, 
1839,  it  appeared  that  in  March,  1838,  Robert  Lipscomb,  the  defendant's 
father,  died  seised  of  certain  customary  freeholds,  on  which  heriots  were 
payable  to  the  plaintiff,  as  lord  of  the  manor  of  Penshurst  Halemote,  on  the 
death  of  the  tenant.  The  customary  heriot  was  the  best  living  beast,  or,  in 
default  of  a  living  animal,  a  stated  money  payment.  The  tenements  in  ques- 
tion were  seven :  they  had  originally  been  only  five ;  two  had  been  divided, 
and  the  several  parts  had  pa^ed  mto  different  hands ;  but  the  whole  had 
become  reunited  in  the  possession  of  Robert  Lipscomb,  the  father.  Afler 
his  death  the  bailifT  of  the  manor  went  to  the  fann  to  claim  seven  heriots, 
one  for  each  tenement ;  but  it  was  admitted  on  the  plaintiff's  part,  in  show* 
tng  cause  against  the  afler^mentioned  rule,  that,  according  to  Garland  ▼. 
Jdeyll^  2  Bing.  273,(a)  five  only  were  claimable.(i^  The  bailiff's  evidence, 
as  stated  by  the  lord  chief  justice  in  delivering  judgment  on  the  present 
motion,  was  as  follows :  "  ht  March,  a  day  or  two  after  the  death  of  the 
defendant's  father,  I  went  to  mark  seven  beasts  as  heriots.  I  told  the 
defendant  why  I  came :  he  said,  ^  Very  well,'  and  *walked  into  the  r^-p^ 
^eld,  and  helped  me  to  them.  I  marked  four  horses  there,  one  in  t 
the  stables,  two  cows  in  the  vard.  I  went  in  September  and  told  the  dejfebd- 
ant  I  was  come  to  demand  the  cattle :  he  said  he  should  refer  it  to  his  attor- 
ney,  and  should  not  deliver  up  the  cattle  to  me."  None  were  given  up^ 
For  the  defendant  it  was  urged  that  the  refusal  did  not,  under  the  circuia 
fftances,  show  a  conversion.    The  defence  in  point  of  feet  was  an  assigi>* 

ia)  See  BoUoway  ▼.  BerMey,  6  B.  &  C.  3. 

(6)  The  defendant  asserted  at  the  trial  that  onljone  was  due;  bat  no8taiein«it  m 
neetisiuTk  on  this  part  of  the  ease. 


777]  1  Adolphus  &  Ellis,  N.  S.    •  77'3 

ment  made  by  Robert  Lipscombe,  the  father,  shortly  before  his  death ;  but 
the  plaintiff  contended  that  thb  was  void  by  stat.  13  Eliz.  c.  5,  s.  2.  The 
jury  found  that  there  had  been  a  transfer  of  the  property,  but  that  the  con- 
veyance was  made  with  intent  to  evade  payment  of  the  heriot :  and  the 
plaintiff  had  a  verdict  for  105/.,  leave  being  given  to  move  to  reduce  the 
damages,  if  the  plaintiff  was  entided  to  recover,  but  not  for  so  many  as  seven 
heriots ;  or  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  staf. 
13  Eliz.  c.  6,  did  not  apply,  or  that  the  evidence  did  not  show  a  conversion* 
Plaitj  in  Michaelmas  term,  1839,  moved  accordingly,  and  contendeti,  oft 
the  last  point,  that  the  plaintiff  had  demanded,  not  only  what  the  law  entitled 
him  to,  but  more,  and  that  the  refusal  of  such  demand  did  not  show  a  con- 
version of  what  might  legally  have  been  claimed.  A  rule  nisi  was  granted. 
In  Hilary  vacadon,  1841, (a) 

Thenger  showed  cause.  First,  no  demand  was  necessary.  On  the  death 
of  a  tenant,  where  the  land  is  held  subject  to  payment  of  a  heriot,  the  lord's 
*7781   ^^^^  ^^  ^^  *best  beast  is  certain.     The  beast  becomes  his  property 

•I  when  the  death  happens;  and  no  person  can  withhold  it  without 
being  a  trespasser.  In  WooMand  v.  ManUtj  Plowd.  94, 95,  an  attempt  waii 
made  to  distinguish  between  heriot  custom  and  heriot  service,  on  the  ground 
that  "  a  man  may  seize  heriot  custom,  and  take  it  as  his  own  chattel,  and  as 
that  wherein  he  hath  property,  but  heriot  service  is  parcel  of  the  tenure,  and 
lies  in  render,  so  that  if  the  tenant  will  not  render  it  to  the  lord,  he  has  his 
remedy  for  it,  as  he  hath  for  rent  or  other  things,  viz.,  distress :"  and  the  case 
of  henot  service  was  compared  to  that  in  which  the  tenant  holds  by  a  capon^ 
or  an  egg,  or  12d,  rent,  where  the  lord  cannot  come  to  the  land  and  take  the 
capon,  &c.,  though  he  find  it  there,  but  must  distrain.  To  which  it  was 
answered,  that,  if  the  tenant  has  twenty  capons,  &c.,  he  may  give  what 
capon,  &c.,  he  pleases,  the  election  being  in  him  and  not  in  the  lord :  ^^  but 
in  the  case  of  a  heriot,  the  tenant  shall  not  have  any  election,  nor  the  lord 
also,  for  the  lonl  shall  have  the  best  beast,  and  such  is  the  tenure,  so  that 
the  thing  is  certain,  in  which  case  it  is  reasonable  that  the  lord  should  seize 
the  thing."  And  the  Court  of  King's  Bench  adopted  this  opinion.  [Lord 
D£NMAN,C.  J.  There  the  lord  had  seized ;  the  action  was  replevin.  Does 
it  follow  that,  without  a  seizure,  the  lord  ma;^  brin^  trover?]  The  case 
proves  that  the  heriot  is  his  chattel,  no  distinction  being  recognised,  in  this 
respect,  between  heriot  custom  and  heriot  service.  OMham  v.  Smithy  Cro: 
Eliz.  589,(6)  also  shows  the  lord's  right.  So  ^^a  lord  who  seizes  an  estray 
or  wreck,  may  before  the  year  and  day  expired  maintain  trover  a^inst  a 
*77Q1   s^^ng^'»  f'^^  h^  has  more  than  a  possession,  viz.,  a  ^possession  that 

-I  will  turn  into  a  property :"  Bull.  N.  P.  33.(c)  [Lord  Denman,  C.  J, 
There  no  selection  is  to  be  made :  the  whole  is  his.  Patteson,  J.  Waif, 
estray,  or  wreck  is  clearly  certain.]  So  b  the  best  beast.  [Littledale,  J. 
The  loid  mi^t  prefer  that  which  was  the  second  best.  J  At  any  rate,  there 
was  a  sufficient  seizure  in  this  case.  When  the  badiff  had  marked  the 
beasts,  they  were  converted  to  the  lord's  use :  his  property  had  become 
absolute;  and  no  demand  could  be  necessary.  It  could  no  longer  be 
objected  that  he  had  not  made  a  choice.  [Lord  Denman,  C.  J.  Which  of 
the  seven  had  he  chosen  ?]  He  may  say,  those  which  were  first  marked. 
FPatteson,  J.  They  had  not  been  taken  into  his  possession,  but  remained 
m  that  of  the  defendant.]    If  he  had  made  a  choice,  that  b  sufficient.    Aiidt 

(a)  Febniary  4th.    Before  Lord  Dernnan,  C.  J.,  Littledale  and  Patteton,  Ja« 

lb)  Bee  Pmr  v.  KnoUy  Cro.  Eliz.  9%. 

(tf)  See  Thi  BaiHffi,  ^.,  ofDmwid^  r.SUrry,  I  B.  A(  Ad.  881»  (SO  E.  C.  UfU4n.) 
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if  the  baBiff  sdeded  and  claimed  too  nuany,  that  was  not  made  flie  gnNmd 
of  refusal.  The  defendant  refuses  to  give  up  even  what  the  lord  ii  deailjf 
entitled  to.  If  he  had  said,  ^*  You  cSaim  aeveDy  bat  have  a  li^t  only  to 
fiyei"  the  bailifl*  midit  have  answeced,  ^^  Then  siye  me  those  to  which  I  Wfe 
an  admitted  right''    (The  argument  on  the  oSier  points  is  omitted.) 

PlaU  and  Deedet^  contrii.  Here  was  no  demund  or  lefiisaL  The  bailiff 
chooses  seven  beasts,  not  five.  It  is  no  answer  to  say  diat  this  is  a  mod 
demand  for  the  best  five :  for  *^  the  best"  means  that  which  the  lord  fixes 
on  as  the  best :  if  he  choose  the  worst,  that,  as  between  him  and  the  owner 
of  the  beasts,  is  the  best.  Here,  therefore,  no  five  were  demanded.  And 
there  was  no  refusal  of  five ;  but  only  a  refusal  of  seven.  The  defendant 
bad  no  means  of  giving  five ;  for  he  had  *no  right  to  select  the  five ;  tmoq 
and,  being  unable  to  do  this,  he  was  not  bound  to  give  up  the  seven*  I- 
Then  it  b  said  that  demand  was  not  necessary,  because  there  was  an  .actual 
conversion.  But  the  only  conversion  is  the  refusal  to  sive  up  the  seven 
unla^^uUy  claimed.  No  property  has  vested  in  the  ^aintiff  as  to  any 
five:  there  could  therefore  oe  no  ponveision,  (They  then  argued  the 
other  points.) 

CWr,  adv.  tmlt. 

Lord  Denmak,  C.  J.,  now  delivered  the  judgment  of  the  court 

This  was  an  action  of  trover  for  horses  am  cows  seised  as  heriots  due  to 
the  lord  of  the  manor  of  Penshurst  Halemote,  in  resqiect  of  customary  tene- 
ments. Not  guilty  was  the  first  plea ;  the  question  on  which  was,  wb^her 
a  conversion  was  sufficiently  proved,  the  facts  being  undisputed. 

The  plaintiff  admitted,  on  the  alignment,  that  his  claim  was  for  five  heriots 
only,  not  seven ;  and  the  evidence  given  by  bis  bailiff  on  this.preliminaiy 
point  was  in  substance  as  follows.  (His  lordship  here  read  the  evidence 
as  stated,  antt^,  page  776.) 

This  was  said  to  be  no  conversion,  because  the  demand  was  too  large; 
for,  if  the  demand  had  been  correct,  the  defendant  might  possibly  have 
complied  with  it ;  and  his  refused  to  give  up  seven,  when  only  five  could  be 
lawfully  claimed,  is  no  refusal  to  give  up  the  five. 

We  are  not  satisfied  with  the  answer,  that  here  was  evidepce  of  conver- 
sion without  demand  or  refusal:  for,  though  the  bailiff  marked  the* beasts, 
be  left  them  in  the  defendant's  possession,  which  was  lawful  till  a  proper 
demand  made. 

*But  it  was  answered,  secondly,  that  a  demand  of  all  is  in  truth  a  rMO| 
demand  of  each,  and  that  the  detention  of  all  is  a  detention  of  each.  *- 
The  ground  of  refusal  may  also  be  material.  If  the  defendant  had  refused 
the  seven,  but  declared  himself  ready  to  give  up  five,  and  the  bailiff  bad  per- 
sisted in  demanding  all,  and  declined  a  small  number,  the  demand  would 
have  been  wrong,  and  the  refusal  justifiable.  But  in  this  case,  though  the 
demand  was  too  large,  the  refusal  proceeded  on  the  ground  that  no  heriot 
was  due,  and  imported  that  the  defendant  would  part  with  none  of  the  beasts 
seized.  And  it  is  correct  to  sav  that  that  conduct  of  the  defendant  which  is 
charged  as  a  conversion  must  be  taken  altogether,  and  with  all  its  circum- 
stances. 

But  the  objection  liere  arises  at  an  earlier  period :  for  the  demand  had 
reference  to  a  seizure  actually  made  of  seven  beasts,  when  the  plaintiff  had 
only  a  right  to  seize  five.  Supposing  it  then  to  be  clear  that  the  demand 
and  refusd  amounted  to  a  conversion  of  five,  still  it  is  left  uncertain  which 
five  he  lawfully  seized.  If  he  is  entitled  to  the  best  beast  as  a  heriot,  he 
must  form  a  judgment,  and  exerdae  an  option,  as  to  which  is  the  bei^    This 
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is  dear  fiom  the  case  quoted  on  die  jdaintiff 's  part  fiom  Pbwdeiiy(a)  aao 
Cio.  Eiiz.  32(6)  and  5^.(c) 

The  court  are  of  opinion  that  fliis  objection  must  pveyaili  and  the  nde  for 
entering  a  nonsuit  be  made  absolute  on  this  ground. 

Rule  absolute  for  a  nonsuit*! 

)Wcodi4mdr.Mmiil,Vkmd.U,  (6)  Piter  v.  Aofl;  Ct«.  EUI.SS.       ; 

(Mi*Mi  T.  AmM,  Cro.  Elis.  M9. 
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Where,  before  the  passing  of  stat.  5  &  6  W.  4,  c  76,  all  freemen  inhabiting  within  in 
ancient  borough  claimed  right  of  common  on  certain  lands,  and  that  act  (sect  7)  has 
extended  the  limits  of  the  borough,  the  right  of  common  can  no  longer  be  described  in 
pleading  to  be  a  right "  in  all  freemen  inbabiUng  within  the  boiDOgh  ;**  for  that  act  oil  j 
reserves  the  right  to  those  who  reside  within  the  old  limits,  and  does  not  make  the 
newly  defined  borough  the  same  to  all  intents  and  purposes  as  the  old  one. 

And,  where  the  right  was  so  alleged  in  an  action  by  a  freeman  for  disturbance  of  com- 
mon, and  the  plea  denied  the  right ;  Md^  that  the  i^ariance  was  fatal,  though  ii  was 
proved  that  the  plaintiff,  in  ft»t,  inhabited  within  the  anoieiit  liauts* 

Case.    The  declaration  stated  that,  whereas  the  town  and  borough  of 

Stamford,  in  the  county  of  Lincoln,  for  a  long  time  before  and  at  the  time 

,  when,  fcc.,  was  and  still  is  an  ancient  town  and  boroush  in  which,  at  all 

•  die  times,  &c.,  there  of  rieht  was,  and  still  is,  a  body  pmitic  and  corporate 

•  known  by  divers  names  of  incoipotation^  and,  amonflst  others,  by  the  name 
of  ^^  The  Mayor,  Aldermen,  and  Burgesses  of  the  Town  and  Borough  of 
Stamford,  in  the  county  of  Lincoln ;''  and  which  said  town  and  borough 
during  all  the  time  aforesaid  hath  bMi  and  still  is  situate  within  a  certain 

:  manor,  called  the  manor  of  Stamford,  in  the  said  county,  whereof  during  all 

'  tiiat  time  the  Marquis  of  Exeter  was  and  is  the  lord ;  and  there  were  and  are 

within  the  said  manor  divers,  to  wit,  four,  fields,  in  which  said  fields,  and  in 

each  and  every  of  them,  during  all  the  time  aforesaid  until  the  committing 

of  the  grievances,  fcc.,  there  mve  been  of  right,  and  still  of  right  ought  to 

be,  divers  strips  or  baulks  of  uncultivated  land  bearing  grass  and  herbage, 

containing  in  the  whole  divers,  to  wit  forty,  acres  of  such  uncultivated  land 

in  each  or  the  said  fields ;  and  whereas  also  the  said  body  corporate,  before 

-  and  at  the  time,  fcc.,  has  had,  and  has  used  and  been  accustomed  to  have, 

'  and  of  right  ought  to  have  had  and  still  of  right  ought  to  have,  for  eveiry 

.  admUUd  freeman  tf  the  Unon  and  borough  inhiiUingfinihm  the  $ma 

*7831  ^^'^'^^  ^^^  P^yu^S  8<^^  Ai^d  *lot  within  the  same,  common  of  pasture 
^  in  and  upon  such  parts  of  the  said  four  fidds  as  of  rig^t  ought  to  be 
.  follow,  for  divers,  to  wit,  six,  commonable  cows  or  heifors,  and  three  com- 
.  monable  calves  under  the  age  of  one  year,  levant  and  couchant  within  the 
.  said  town  and  borough,  that  is  to  say,  in  every  year  indien  the  said  parts  of 
'  the  said  fields  have  of  right  been,  or  of  right  ought  to  be,  follow,  and,  after  the 
said  follows  have  been  or  are  sown  with  wheat,  at  certain  times  of  the  year, 
-.  to  wit,  from  the  15th  day  of  April  to  the  16th  day  of  October :  and  whereas 
:  also  the  plaintiff,  before  and  at  die  time,  &c.,  to  wit,  on,  &c.,  was,  and  con- 
tinually from  thence  hitherto  hath  been  and  still  is,  one  of  the  admitted  firee- 
men  of  the  said  town  and  borough,  and  for  all  the  t|pe  last^mentioned  in- 
;  habited  and  dwelt,  and  still  doth  inhabit  and  dwell,  m  a  certain  messua^ 

•  within  the  said  town  and  borough,  and  also  paid  soot  and  lot  within  the  sa^d 

•  town  and  borough,  and  also  was  possessed  of  divers,  to  wit,  four,  conunon- 
able  cows  and  one  commonable  calf  under  the  aoe  of  one  year,  of  him  die 
said  plaintiil',  levant  and  couchant  within  the  said  town  and  borough ;  ami. 
by  reason  of  the  premises,  he,  the  plaintiff,  during  all  the  time,  fcc. .  haii 
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enjoyed,  and  of  right  ought  to  have  had  and  enjoyed,  such  cntnmon  of 
pasture  for  divers,  to  wit,  tour,  of  his  commonable  cows,  and  one  commoft* 
able  calf  under  the  age  of  one  ^ear,  levant  and  couchant  within  the  said 
town  and  borou^,  at  his  free  will  and  pleasure  as  aforesaid :  nevecthelett 
the  defendant,  well  knowing  the  premises,  but  contriving,  &c.,  to  deprive 
plaintiff  of  the  benefit  of  his  said  common  of  pasture,  &c.,  (the  dedaiatioQ 
then  proceeded  to  state  a  disturbance  of  the  right  of  common  ^during  1-^704 
the  period  of  the  year  when  the  plaintiff  was  entitled  to  enjoy  it)         ^ 

The  second  count  contained  a  similar  statement  of  a  right  of  common  in 
the  corporation  for  sixty  sheep  for  eveiy  admitted  freeman  inhabiting  and 
|iaying  as  above. 

Plea  1,  to  the  first  count,  that  the  said  body  corporate  have  not,  nor  have 
they  been  used  and  accustomed  to  have,  nor  ou^t  they  of  right  to  have 
had,  &c.,  for  eveiy  admitted  freeman  of  the  said  town  and  borough,  inha^ 
biting  within  the  said  town  and  borough  and  paying  scot  and  lot  within  the 
same,  common  of  pasture  in  and  upon  such  part  and  parts  of  the  said  four 
fields  as  of  right  ought  to  be  iallow  for  six  commonable  cows  or  heifeis,  and 
three  commonable  mves  under  the  age  of  one  year,  levant  and  couchant 
within  the  said  town  and  borough ;  that  is  to  say,  in  every  year  when  the 
said  parts  of  the  said  fields  have  of  right  been,  or  of  right  ought  to  be,  &Uow, 
and,  after  the  said  fiaillows  have, been  and  are  sown  with  wheat,  fh)in  the 
16th  April  to  the  I5th  October,  in  manner  and  form,  &c.  Conclusion  to  the 
country. 

Plea  2,  to  the  first  count,  that  plaintiff,  at  the  time,  fcc.,  did  not  have  or 
enjoy,  nor  ought  he  of  right  to  nave  had  or  enjoyed,  &c.,  such  supposed 
ri^t  of  common  of  pasture  fi^r  his  commonable  cows  and  calf,  levant  and 
couchant  within  the  said  town  and  borough,  in  manner  and  fi>rm,  &c.  Coih 
elusion  to  the  country. 

The  plea  to  the  second  count  traversed  the  right  of  common  for  sheep  m 
the  same  terms  as  in  the  first  plea,  mutatis  mutandis.  Issue  was  joined  00 
all  the  pleas. 

There  were  also  two  other  pleas  found  for  the  'plaintiff,  which  are  r^^oc 
immaterial  for  the  purpose  of  this  case.  ^ 

At  the  trial  of  the  cause,  before  Lord  Ajungek,  C.  B.,  at  the  Lincolnsluie 
Summer  assizes,  1839,  it  appeared  that  the  bounds  of  the  borough  of  StaoH 
ford  had  been  enlarged,  by  the  operation  of  stat.  5  &  6  W.  4,  c.  76,  s.  7, 
by  the  addition  of  another  parish  contiguous  to  it.  The  plaintiff  inhabited 
and  paid  scot  and  lot  within  the  ancient  limits,  which  included  five  parishes. 
The  evidence  for  the  plaintiff  proved  that  the  right  of  common  as  stated  in 
the  declaration  had  always  been  exercised  by  fineemen  inhabiting  and  paying 
scot  and  lot  within  the  borou^  down  to  the  passing  of  6  &  6  W.  4,  c.  76; 
but  that,  by  reason  of  the  limited  extent  of  the  fields  and  the  great  number 
of  fipeemen,  it  would  have  been  impossible  for  tiiem  to  derive  any  advantage 
fiK>m  the  right,  if  th^  had  all  exercised  it  at  once  to  the  full  extent  of  their 
claim.  On  the  part  of  the  defendant,  it  was  objected  that  the  claim  was 
unreasonable  and  bad  in  law ;  that,  since  the  passing  of  the  above  act,  the 
freemen  could  no  lopger  claim  under  the  corporation ;  and  that  the  ririit 
diould  have  been  confined  in  the  pleading  to  fireemen  inhabiting  within  mt 
part  of  the  borough  which  was  included  m  the  old  boundary.  Lord  Abdc- 
OER,  C.  B.,  refiised  to  nonsuit  the  plaintiff,  but  gave  the  defendant  leave  to 
move  in  case  die  verdict  should  be  against  him.  The  juiy  found  a  verdki 
for  the  plaintiff  on  all  the  issues. 
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In  the  following  term,  Hmrftey  obtained  a  rule  nisi  for  a  nonsuit,  or  new 
trial,  or  to  arrest  judgment,  on  the  grounds  (a)  hereinafter  stated. 
^861  *'^^^  *'*  Campbell^  Attorney-General,  Adam»y  Sent.,  and  J.  i£M- 
^  j/ordy  showed  cause  in  last  Hilary  vacation.^6)  Ihe  statement  c^ 
title  in  an  action  for  disturbance  of  common  is  mere  mducement,  and  exact 
proof  is  therefore  unnecessary ;  Ferrer  y.  Johnson^  Cro.  Eliz.  335.  Here 
the  plaintiff  alleged  a  right  of  common  in  all  freemen  inhabiting  wilhin  the 
borough.  It  was  proved  that  every  freeman  inhabiting  within  the  old  limits 
of  the  borough  was  entitled,  and  that  the  plaintiff  was  such  inhabitant.  It 
is  clear,  thereifore,  that  he  is  entitled ;  and  the  question  is,  whether  he  must 
foil  in  this  action  because  he  has  alleged  a  larger  right  than  was  necessary 
to  support  his  claim.  Bichetts  v.  Saboeyy  2  B.  &  Aid.  360,  is  in  point. 
There  the  right  was  claimed  as  appurtenant  to  a  house  and  land.  It  was 
proved  to  be  appurtenant  to  land  only,  and  not  to  any  house ;  yet,  as  the 

Elaintiff  had  the  land  and  proved  his  right  in  respect  of  it,  it  was  held  that 
e  was  entitled  to  a  verdict ;  for  the  allegation,  which  he  had  failed  to 
prove,  was  superfluous.  So  here  it  was  needless  for  the  plaintiff  to  show 
that  freemen,  living  in  a  certain  part  of  the  borough  newly  added  to  the  okl 
limits,  were  entitled  to  common ;  for  he  himself  did  not  Uve  in  that  part,  nor 
claim  in  respect  of  it  But  is  it  clear  that  the  new  boundary  is  not  to  be 
taken  as  the  boundary  for  all  intents  and  purposes?  If  the  legislature  had 
contracted  the  limits  of  the  borough,  or  had  altogether  changed  its  site,  the 
effect  would  have  been  to  abridge  the  rights  of  freemen  by  excludbg  from 
^g^l  the  common  those  ^who  were  living  out  of  the  new  limits.  Here 
-■  the  act  may  be  reasonably  construed  to  have  enlarged  the  limits 
within  which  admitted  freemen  may  inhabit  without  loss  of  their  rights.  If 
80,  then  the  objection  of  variance  wholly  &ils.  But  then  it  is  said  that  the 
plaintiff  has  improperly  prescribed  in  the  name  of  the  corporate  body ;  that 
the  old  corporation  of  which  he  was  a  freeman  has  ceased  to  exist ;  and  that 
he  no  longer  claims  as  a  member  of  the  corporate  body,  but  as  a  person 
whose  right  is  reserved  by  sect.  2  of  the  municipal  corporation  act,  5  &  6 
W.  4,  c.  76.  But  there  b  no  legal  distinction  between  the  old  and  the  new 
corporation.  That  act  preserves  the  identity  of  corporations,  though  it 
regulates  them  for  the  future,  and  prevents  the  further  admission  of  freemen 
on  the  old  qualification  except  in  certain  cases.  There  is  nothing  to  alter 
the  mode  of  claiming  those  rights  which  are  continued  to  them ;  the  claim 
must  therefore  be  alteeed  in  pleading  as  it  was  before  the  act ;  that  is,  the 
defendant  must  prescribe  in  the  corporation,  as  was  done  in  MeUor  v.  iS^ofe- 
many  1  Wms.  &und.  339,  and  note  (3),  ibid. 

Sir  y.  IT.  FolkUy  Bin^rey^  and  WaddingUmy  control.  BkhOU  v.  Sakoes 
is  decisive  against  the  pluntiff.  That  case  diows  that  it  is  enough  to  prove 
part  of  the  allegations  in  the  declaration,  provided  the  part  so  proved  will 
support  the  action.  If,  therefore,  the  plaintiff  claims  common  in  respect  of 
close  A.  and  close  B.,  it  is  enough  to  show  his  title  to  it  in  respect  of  A., 
where  that  right  has  been  disturoed.    But  if  he  claims  one  entire  right  of 

*7RR1   ^^i^™^^  ^^'^^^  ^*  ^^^  ^*>  '^  *^^  ^^^  ^  sufficient  to  prove  it  over 

^   either  alone ;  for  a  recovery  on  such  a  declaration  would  be  evidence 

of  the  larger  right  claimed,  instead  of  the  lesser  rig^  to  which  he  was  found 

(a)  One  of  the  grounds  on  which  th«  rale  was  obtained  was  the  admission  of  an  in- 
habitant freeman  as  a  witness  to  prove  the  right  claimed  by  the  plaintiflT.  The  lord 
chief  baron  received  his  testimony,  and  enJorsed  his  name  on  the  record.  Upon  argit 
ing  the  rule,  the  counsel  for  the  defendant  gave  up  this  objection. 

(5)  Friday,  Pebraary  6th.    Before  Lord  Denmaut  C.  J.,  and  Patteson,  J. 
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to  be  entitled.    So,  if  the  plaintiff  had  alleged  a  ri^t  for  fieemen  leaiding 
'within  a  precinct  which  was  only  part  of  tm  old  borough,  he  mig^  have 
recoTered;  for  he  would  have  proved  the  ri^t  alleeed,  and  sometliiQg 
more.    But  here  the  plaintiff  lajs  his  claim  too  laif;e!j;  and  the  verdict 
would  tend  to  establish  the  larger  right  in  fiituie  actions  by  the  fineemea. 
Allegations  of  tide,  upon  which  die  ri^t  to  recover  dqioMts,  must  be 
proved,  and  cannot  be  rejected  as  surplusage ;  and,  if  the  claim  is  too  bige, 
or  the  statement  unnecesmrily  paiticuJar,  the  plaintiff  is  not  released  from 
strict  proof  merdy  because  it  is  inducement.    Thus,  in  actions  wbn«  men 
possession  is  suflteient,  if  the  plaintiff  allejzes  a  particular  estate,  he  will  be 
bound  by  it ;  Dome  v.  Casf^d,  1  Salk.  §S3.    The  verdict  cannot  be  anp> 
ported  unless  it  can  be  Aovm  that  freemen,  inhabiting  beyond  the  old  liniits, 
'  are  entitled  to  the  rights  of  those  who  live  within  them.    For  this  proposi- 
tion there  is  no  ground.    Stamford  is  a  borough  which,  by  sect.  7  of  atat 
6  &  6  W.  4,  c.  76,  is  to  have  the  parliamentary  boundary  f&r  the  purptuet 
ofihai  ad  oidy.    For  the  ourposes  of  the  new  oreanizatioa  under  that  act 
persons  inhabiting  the  newly  added  paridi  must  be  taken  to  be  within  the 

•  Dorough ;  but,  as  to  all  ancient  rights  reserved  by  sect.  2,  the  object  of  the 
act  was  neither  to  extend  nor  contract  them,  but  to  preserve  them.  cxwcAj 
as  theretofore  enjoyed.  When  privile^  claimed  by  grant  or  prescription  aie 
to  be  exercised  by  persons  resident  within  the  bounos  of  a  certain  place,  the 
*class  of  persons  entitled  to  them  cannot  be  mcreased  by  merely  r»aQ 
enlarging  the  bounds,  and  calline  the  enlarsed  place  by  the  same   ^ 

'name  as  the  old  one.    This  would  be  in  enect  to  aive  a  new  right  to  dif> 

•  ferent  persons,  and  to  derogate  from  die  old  rig^.  Nor  is  the  right  of  the 
^Id  freemen  properly  stated  on  the  record.  The  style  of  the  dd  corporation 
'  was  that  of  ^*  mayor,  aldermen,  and  capital  burgesses  of  the  town  or  borough 

of  Stamford,  in  the  county  of  Linoob."(a)    Tbie  style  of  the  new  boroueb 
■  is,  by  sect.  6  of  the  act,  to  be  ^^  mayor,  aldermen,  and  burgesses"  of  ^ 
thorough  of  Stamford ;  and  it  is  under  the  latter  style  that  the  prescriptive 
right  is  now  claimed.    The  rights  of  freemen  or  burgesses  of  the  new  cor- 
poration are  to  be  enjoyed  by  a  different  class  of  people,  indicated  by  sect  9: 
and  the  old  freemen  and  their  franchises  would  have  been  altogether  extin- 
guished, if  they  had  not  been  partially  proteeted  by  certain  provisions  in  the 
act.     The  history  of  the  introduction  of  these  provisions  is  noticed  by  Lord 
:  Abinger,  C.  B.,  in  Hopkins  v.  Hie  Mmfor^  4rc.,  of  Swaneea^  4  M.  &  W. 
€21,  640.     Rights  of  common  and  othera  of  the  same  nature  are  indeed 
-reserved  to  them  by  sect.  2 ;  but  they  are  reserved  to  them  individually  as 
freemen,  and  not  as  members  of  a  coiporation,  in  the  name  of  which  they 
\can  no  longer  prescribe.     Not  merely  the  style,  but  the  borough,  the  cor- 
porate body,  and  the  constituency,  are  all  changed.     The  existing  corpora- 
tion has  nothing  to  do  with  these  rights ;  they  were  never  the  grantees  of 
them  for  the  li^efit  either  of  the  newly  created  constituency,  or  of  the 
ancient  freemen ;  and  those  in  whom  such  rights  are  continued  must  now 
state  their  claim  ^as  individuals,  and  rely  Upon  the  second  section  of  r%m^ 
Stat.  5  &  6  W.  4,  c.  76,  as  their  tide  to  property  which  that  statute   L  ^^ 
would  otherwise  have  talcen  from  them.    As  the  accession  of  a  new  tract  of 
«land  to  the  old  borough  is  a  matter  of  which  the  court  must  take  notice, 
being  apparent  in  the  schedule  of  the  Boundary  Act,  2  &  3  W.  4,  c.  64,  it 
tieems  to  follow  that  this  objection  is  upon  the  record,  and  is  therefore 
'^Mind  for  arresting  judgment. 

Cur,  adv*  vuR 

<«>aM  Mh«d.A.  of  64^6  W.4,  C.7S. 
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Lord  DeitmaVi  C.  J.,  now  ddivered  the  judgment  of  the  court 

This  was  an  action  on  the  case  for  disttubanoe  of  ririit  of  common  of 
pasture,  to  which  the  plaintiff  lavs  claim  as  an  admitted  neeman  of  the  cor- 
poration of  Stamford.  The  declaration  states  that  die  corporation  possesses 
this  right  for  aU  their  admitted  fireemen,  inhabiting  within  the  said  town  and 
borough  and  paying  scot  and  lot ;  and  in  req)ect  of  this  rig^t  being  stated 
too  largely,  inasmuch  as  the  evidence  went  to  show  it  exercised  by  ihe 
freemen  residing  within  the  dd  borough,  but,  since  die  Municipal  Reform 
Act,  another  parish  was  added  to  those  limits,  and  thus  the  right  was  ciaimdd 
for  die  freemen  residing  in  that,  in  addition  to  those  to  whom  the  grant  had 
been  made,  a  rule  for  entering  a  nonsuit  was  obtained. 

On  the  argument,  this  supposed  rariance  was  treated  as  immaterial  on  tne 
authority  of  BkhetU  r.  AmMy,  2  B.  &  Aid.  360,  which  decides  that  a 
plaintiff  may  recover  wbers  he  sets  out  a  possessory  tide,  though  he  prefers 
*7911  ^  claim  in  ^respect  of  something  more  dian  he  possesses,  provided 
•I  he  show  enough  to  make  out  a  certain  right,  and  the  invasion  of  it 
by  the  defendant.  But,  if  the  right  itself  be  untruly  stated.  Lord  Tenter- 
den's  judgment  in  that  case  shows  that  the  variance  is  ground  of  ncmsuit. 
The  point  to  be  considered  therefore  is,  whether  it  be  tru^  stated ;  a  matter 
of  great  importance  since  the  act  referred  to,  which  has  changed  the  extent 
and  boundaries  of  almost  eveiy  borough  in  England. 

This  objection  was  supposed  to  be  on  the  record  by  die  operation  of  the 
Municipal  Reform  Act  in  connection  widi  3  &  3  W.  4,  c.  64,  s.  35, 
schedule  (O).  But  the  declaradon  states  only  a  present  right  in  the  plaintiff; 
and  such  right  may  have  been  granted  by  the  lord  of  tte  manor  since  the 
passing  of  me  late  act,  consistently  with  the  declaration.    It  is  the  evidence 

S'ven  at  the  trial  which  shows  the  plaintiff's  claim  to  rest  upon  the  state  of 
ings  that  previously  existed,  the  old  grant  having  been  for  the  benefit  of  the 
freemen  residing  in  five  parities,  whereas  it  woiud  enure,  according  to  the 
declaration,  to  diose  residing  in  six.  This  is  clearly  a  variance.  It  might 
have  been  cured  by  the  statute,  had  it  made  the  newly  defined  borou^  the 
same  in  legal  contemplation  for  aH  intents  and  purposes  as  the  old.  But  no 
such  provision  was  cited ;  and  we  have  thought  it  right  to  go  through  that 
act  in  ouest  of  a  similar  provision,  and  we  have  not  found  one.  Here  then 
is  a  claim  of  right  in  a  certain  class  residing  in  parishes  A.  and  B.,  when 
the  evidence  proves  one  to  belong  to  those  living  in  A.  only.  The  rule  for 
entering  a  nonsuit  must  be  absolute. 

S.  Rule  absolute  to  enter  a  nonsuit.(a) 

(a)  See  the  next  ease. 


•792]  •BRUNTON  and  Anodier  v.  HALL, 

In  case  for  disturbance  of  a  wav»  plaintiiTs  claimed  a  right  for  themselves,  dtc,  on  foot 
to  go,  retarn,  dec,  and  also  to  Uad  and  carry  away  manure,  bat  proved  only  a  grant  of 
way  on  foot  and  for  honti,  oxen,  cattle,  and  ihetp, 
Btld,  a  variance ;  for  the  term  **  lead,**  so  used,  implies  drawing  in  a  earriage. 
,  The  plaintiffs  took  issue  upon  a  plea  traversing  the  whole  right  claimed  in  the  declaration. 
[     The  right  actually  interfered  with  was  that  of  carrying  away  manure  with  a  wheel- 
barrow.   Held^  assuming  this  privilege  to  be  covered  by  the  grant,  that  the  plaintilfs 
could  not,  by  proving  so  much  of  the  alleged  right,  entitle  themselvee  to  a  verdict  en 
the  issue  generally.  / 

Case.    The  declaration  allejMd  that  plaintifls  were  possessed  of  a  nwb- 

'  suage,  situate,  &c.,  and  a  stable  and  dauj^ter-house,  situate  in  a  certain 

•yard  called  the  Grey  Bull  Yard,  in  the  pansb,  &c^  and  by  reason  thereof 
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oaght  to  have  had  and  still  of  ri^t  ou^t  to  have  *'a  certain  way  fimn  and 
out  of  the  said  jard"  into,  fcc.,  leading  unto,  &c.|  ^^  for  themselves  and 
their  servants  on  foot  to  go,  return,  pass,  and  repass,  and  also  to  lead  ami 
carry  away  out  of  the  said  yard  all  manwre  which  was  or  might  be  made  on 
the  premises  above  mentioned,  ever^  year,  at  all  times  of  the  year,  at  their 
free  will  and  pleasure,  as  to  the  said  messuage  or  tenement  and  the  said 
stable  and  the  said  slaughter-house  with  the  appurtenances  now  of  the  plain- 
tifls  belonging  and  appertaining:"  and  that  ddendants,  on,  &c.,  wrongfully, 
&c.,  prevented  and  hindered  plaintifis  and  their  servants  from  going,  retun^ 
mg,  &c.,  on  foot  out  of  the  said  yard,  &c.,  ^^  and  also  wrongfully,"  &c., 
*^  prevented  and  hindered''  them  ^^  from  carrying  or  leading  away  any  part 
of  the  said  manure  which  had  been  before  then  made  reflectively  in  tlie  said 
messuage  or  tenement  and  the  said  stable  and  the  said  daughter-house,  out 
of  the  said  yard,  in,  by,  throu^,  A^.,  unto,  &c. :  by  reason  whereof  the 
plaintifis  could  not  enjoy  the  said  way,  &c. 

Pleas,  1.  Not  guUty.  2.  Traverse  of  the  alleged  right  of  way.  Issues 
thereon.  3.  Leave  and  license ;  verification.  Reimcation,  de  injurii.  Issue 
thereon. 

On  the  trial  before  Coltbcah,  J.,  at  the  Northumberiand  ^Summer  T%ptM 
assizes,  1839,  it  appeared  that  the  plaintifis  and  defendant  occupied  ^ 
adjoining  houses,  between  which,  but  on  the  premises  of  the  defendant,  was 
a  passage  called  the  Grey  Bull  Entry,  leading  from  the  Grey  Bull  Yard  above 
mentioned  into  the  town  street  of  Morpeth.  The  way  in  question  lay  throudi 
this  entiy.  The  plaintifie  held  their  premises  bv  lease,  dated  April  27m, 
1830,  from  Robert  Smith,  who  therewith  demised  to  them  ^^  all  and  singular 
houses,  outhouses,  edifices,  buildings,  rooms,  lofis,  stables,  byres,  yards, 
gardens,  cellars,  soUars,  ways,  paths,  passages,  waters,  watercourses, 
profits,  commodities,  advantages,  emoluments,  and  appurtenances  whatso- 
ever to  the  said  hereditaments  and  premises  hereby,  or  intended  to  be  hereby, 
demised,  belonging,  or  in  anywise  appertaining,  or  now  or  heretofore  held, 
used,  or  enjoyed  dierewith."  By  a  prior  lease,  made  April  10,  1830, 
under  which  the  defendant  held,  and  which  he  produced  at  the  trial,  Robert 
Smith,  and  others  then  entitled,  had  demised  the  premises  now  held  by 
defendant,  ^'  subject  to  the  firee  ridit  of  way  on  foot  and  far  horses^  0201, 
caUk^  and  sheep j  which  the  said  Robert  Smith,  Jonn  Reed,"  &c.,  (the  other 
parties  entided,)  ^^  do  hereby  reserve  to  themselves  and  to  the  tenants  and 
occupiers,  and  to  the  servants  of  the  tenants  and  occupiers,  for  the  time  bdng, 
of  the  other  part  of  the  tenements,'' &c.,  (the  part  now  held  by  the  plaintifis,) 
^^  from  time  to  time  and  at  all  times,"  &c.,  ^^  along  and  through  the  comm<m 
passage  leading,"  &c.,  (through  which  the  way  in  question  was  claimed.) 

The  disturbance  complained  of  in  this  action  was,  that  a  person  taking 
away  manure  in  a  wheelbarrow  from  the  plaintifi*'s  premises,  under  their 
direction,  was  prevented  from  wheeling  it  through  the  Grey  Bull  *entxy  rc^Qj 
by  the  defendant,  who  said  that  he  would  not  let  it  pass.  It  was  ^ 
contended  at  the  trial  that  the  right  stated  in  the  declaration,  to  lead  and 
cany  away  manure,  was  larger  than  the  right  reserved  by  Smith  to  himself 
and  his  tenants,  of  a  ^*  free  right  of  way  on  foot,  and  for  horses,  oxen,"  &c., 
under  the  lease  of  April,  1830.  The  learned  judge  thought  that  the  reserva- 
tion covered  the  ri^ht  in  question ;  and  he  directed  the  jury  accordingly. 
Verdict  for  the  plaintififs.  Alexander,  in  the  ensuing  term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection.    . 

Cresstoell  and  Otter  now  showed  cause.  It  is  not  clear  that  the  rig^t 
claimed  in  the  dei*.lar)tion  under  the  term  ^^  lead"  implies  more  than  is  con* 
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tained  in  the  reservation.  '^Leading"  is  not  neceaaurilT peifonned  by  eaits. 
Consistently  with  the  grant,  the  plaintiff's  servants  might  have  carried  away 
the  manure  in  baskets;  and  the  difference  between  canying  it  in  that  man« 
lier  and  in  a  wheelbarrow  is  hot  essential ;  at  least  no  stress  was  laid  upon 
it  at  the  trial.  But,  supposing  the  plaintiffs  to  be  mistaken  in  this,  and  that 
their  claim  is  stated  too  largely  in  the  declaration,  it  is  sufficient  if  they  have 
established  a  right  within  tlmt  idiich  they  have  alleged.  If  the  word  ^^  lead'' 
signifies  more  than  they  are  entided  to,  they  may  drop  the  more  extensive 
claim,  and  abide  by  their  right  to  pass  on  foot,  carrying  manure.  Ways  are 
usually  divided  into  four  kinds ;  a  horseway,  a  carriageway,  a  driftway,  and 
a  footway.  Passage  with  a  wheelbarrow  belongs  more  properly  to  the  last 
kind  of  easement  than  to  any  of  the  others.    Beadsworth  v.  TarkingUm^ 

*7951  ^^^^  P'  '^^^'  ^^^^^  vesterday,  was  a  different  *case.  There  the 
-I  right  was  claimed  for  freemen  of  the  town  and  borough  oi'  Stamford, 
inhabiting  the  same,  but  appeared  in  evidence  to  belong  only  to  those 
inhabiting  the  old  borough,  which  had  been  added  to  by  stats.  2  &  3  W.  4, 
c.  64,  and  5  &  6  W.  4,  c.  76 ;  the  allegation,  therefore,  included  persons 
who  had  no  right.  Here  no  such  objection  can  apply :  and  the  case  resem- 
bles BicheUs  v.  Sahoeyy  2  B.  &  Aid.  360,  where  common  was  claimed  in 
respect  of  a  messuage  and  land,  and  a  right  of  common  was  proved,  apper- 
faining  to  land  only,  but  the  court  held  it  sufficient 

Kjmolesj  contrik,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  The  plaintiffs  here  require  the  term  *'  lead"  to  make 
tfieir  verdict  maintainable,  I  think  that  ^^  leading"  has  a  sense  which  is 
understood  all  over  England,  and  is  not  applicable  to  the  right  they  have 
proved.  In  Bicketts  v.  Salweyj  the  plaintm  claimed  a  rij3;ht  in  respect  of 
two  subject-matters  which  were  divisible,  and  established  it  as  to  one.  No 
such  thing  is  done  here. 

Pattrson,  J.  We  expressly  distinguished  the  case  of  Beadsworth  v. 
Torkiv^tonj  yesterday,  from  that  of  Rtcketts  v.  Salwey.  In  the  latter  case 
the  plaintiff  did  not  claim  too  large  a  right,  but  asserted  a  rig^t  as  applicable 
to  two  sets  of  premises,  when  it  really  applied  onlj^  to  one.  The  claim  of 
right  might  have  been  divided  and  maae  the  subject  of  two  counts.  In 
Beadsftjoimh  v.  Torkington^  the  right  proved  was  limited  to  the  inhabitants 
*7961  ^^  '^''  ^"^  ^^  claim  was  for  the  ^inhabitants  of  A.  and  B.,  and  would 
•I  have  extended  to  a  person  resident  in  B.  Here  the  plaintiffs,  as  they 
now  put  their  case,  seek  to  divide  the  right  itself.  I  think  the  learned  judge 
was  mistaken  in  his  ruling,  and  that  the  objection  cannot  be  got  over. 
Leading  implies  drawing  in  a  carriage.  The  plaintiffs  admit  that  they  have 
no  right  to  "  lead"  in  that  sense.  They  have  not  even  attempted  to  narrow 
their  case  to  the  more  limited  right,  by  confining  the  verdict. 

Williams,  J.,  concurred. 

CoLEKiDGE,  J.  I  am  of  the  same  opinion.  If  a  grant  had  been  put  in, 
conferring  a  right  to  "  lead  manure,"  the  term  would  have  been  construed 
according  to  the  usual  mode  of  leading ;  that  is,  by  drawing  in  a  cart.  The 
verdict  here,  if  undisturbed,  would  be  evidence,  in  a  future  action,  of  a 
right  to  lead  in  that  manner.  Rule  absolute. 


GREEN  V.  SMITHIES. 

Where  particoUrs  of  demand  gi^e  defendant  credit  for  a  bill  of  exchange  endorsed  by 
defendant  to  plaintiff*,  bqt  also  debit  defendant  to  the  amount  of  the  bill  for  its 
honoar,  it  is  as  if  the  particnlara  had  not  mentioned  the  bill  at  all. 

3U 
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fhevfefbre^  in  each  n  caae,  die  defendast  in  an  action  for  goola  sold  and  dclireitd 
not  8how,  under  non  aasninpeic,  thai  the  plaiali^  aAer  lalnng  and  picaentiBg  Ite 

failed  to  give  notice  of  dishonour. 
The  Rule,  Tr.  1  Viet^  as  to  not  pleading  payments  for  which  credit  is  giren  in  the  par- 
ticnlars,  does  not  apply  to  such  a  case. 

Assumpsit.  First  count,  on  a  bill  of  exchange  endorsed  by  defendant  to 
plaintiff,  and  dishonoured ;  with  averment  of  notice  of  dishonour:  second 
count,  for  goods  sold  and  delivered :  third  count,  on  an  account  staled. 
Pleas :  to  the  first  count,  traverse  of  notice  of  dishonour :  to  the  second  and 
third,  as  to  all  but  51.  17«.,  non  assumpat ;  and,  as  to  5iL  17«.,  payment 
bto  court 

*0n  the  trial,  before  Maule,  B.,  at  the  liverpool  Summer  assizes,   i-otm 
1839,  the  plaintiff  &iled  in  proving  notice  of  di^onour :  but  he  proved  ^ 
items  of  demand  amounting  to  53^  3s.    The  defendant  claimed  to  reduce  tins 
demand  by  the  amount  of  a  bill  for  36/.  &.,  which  had  been  drawn  by 
defendant  and  endorsed  to  plaintiff;  defendant  alleging  that  plaintiff  had 

S resented  it,  that  it  had  been  dishonoured,  but  that  plamtiff  had  not  given 
efendant  notice.  The  plaintiff's  counsel  contended  that  these  ficts  could 
not  be  given  in  evidence  under  non  assumpsit  The  defendant's  counsel 
contended  that  they  could  not  have  been  pleaded,  inasmuch  as  the  plain* 
tiff's  particulars  gave  credit  for  the  bill.  The  particulars  credited  defend- 
ant with  the  bill,  but  also  debited  him  with  it  as  returned  dishonoured,  and 
also  with  the  expenses.  .  The  learned  baron  was  of  opinion  that  the  defend- 
ant, under  these  circumstances,  could  not  give  the  fects  in  evidence. 
Verdict  for  plaintiff:  damages  47/.  6s. 

In  Michaelmas  term,  1839,  Dundas  obtained  a  rule  nisi  for  a  new  trial, 
or  to  reduce  the  damages  by  36/.  &. 

W.  H,  Watson  now  showed  cause.(a)  The  particulars  must  be  looked  at 
on  both  sides  of  the  accoimt :  and  then  on  the  balance  no  credit  is  given 
for  the  bill.  Or,  if  the  mention  of  the  bill  on  the  debit  side  is  to  be  rejected, 
the  mention  on  the  credit  side  must  be  rejected  too.  On  either  view,  tias 
defence  should  be  pleaded  specially.  Endorsement  of  a  bill  is  not  of  itself 
payment.     It  is  true  that  the  endorsee  may  so  *treat  the  bill  as  to   r^f^qg 

g've  the  endorser  a  right  to  be  credited  with  the  amount :  but,  when   ^ 
is  is  so,  the  circumstances  must  be  specially  put  on  the  record.     He  re- 
ferred to  Cooper  v.  j3m<w,  2  C.  &  P.  267. 

Dundas  and  Bayley^  contra.  By  Reg.  Gen.  Tr.  1  Vict,  8  A.  &  E.  280,(i) 
the  defendant  need  not  plead  a  payment  which  is  admitted  in  the  particu^ 
lars :  and  such  a  plea  would  be  disallowed  by  a  judge.  But  the  deliveiy 
and  taking  of  a  bill  or  check  constitutes,  primS  facie,  a  payment ;  Hebden 
V.  Hartsinky  4  Esp.  N.  P.  C.  46  ;  BosweU  v.  Smith,  6  C.  &  P.  60,  (25  E.  C. 
L.  R.  282.^c)  According  to  the  evidence,  the  defendant  has  lost  the  right 
upon  the  bill,  owing  to  the  conduct  of  the  plaintifi^  who  has  thus  made  the 
bill  his  own,  and  taken  it,  so  as  to  bring  himself  within  the  principle  of  the 
cases.  Cur.  adv.  vuU, 

Lord  Denmait,  C.  J.,  in  this  term,  (May  29th,)  delivered  the  judgment 
of  the  court 

In  this  case,  the  first  coimt  oeing  abandoned,  the  plaintiff  proves  goods 
sold  and  delivered  to  the  amount  of  53/.  3s. :  of  this,  5/.  175.  is  pain  into 
court ;  and  the  verdict  has  been  taken  for  47/.  6s.  y  the  balance.    But  &e 

(a)  Before  I^ord  Denman,  C.  J.,  Patteson,  Coleridge,  and  Williams,  Js. 
'  (b)  See  Bowhmd  y.  BUdatty,  ante.  408. 

(r)  See  iV«m  ▼.  DtmM,  1  Moo.  &  R.  860;  Bmu^  V.  ifey,  4  A.  dt  E.  964»  (81  E.  a  L» 
8.836.) 
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defendant  sam  '*I  am  eatided,  also,  to  deduct  a  bill  drawn  by  me,  ifod^ 
tadoraed  to  me  plaintiir  for  36i.  Sf.,  which  the  plaintiff  has  made  his  own* 
by  laches,  in  not  giving  notice  of  dishonour.''  The  plaintiff  says,  ^^  You, 
*7d91  ^'^^^^  ^^^  pleaded  that,  and  cannot  give  it  in  ^evidence  under, 
-*  non  assumpat''  The  answer  is,  ^^  I  could  not:  your  particulars 
admit  it." 

On  looking  at  the  particulai^  th^  give  credit  for  the  bill  in  the  first 
inslance,  but  then  debit  it  again  as  returned  dishonoured :  they  must  be 
taken  altogether ;  and  then  there  is  no  admission  of  payment  at  all.  The 
case  is  the  same  as  if  the  bill  had  not  been  mentioned  at  all  in  the  particu- 
lars :  the  two  items  destroy  each  other.     The  rule  must  be  discharged. 


The  Apothecaries'  Company  v.  GREENOUGH. 

In  an  action  to  recover  penalties  under  stat  65  0. 8,  c  194,  a.  80,  for  practising  as  aa 
apothecary,  by  attending,  advising,  and  furnishing  medicines,  without  certificate,  the. 
defence  was  diat  defendant  was  a  chemist  and  druggist,  and  therefore  protected  by 
sect.  28,  which  enacts  that  nothing  in  the  statute  shall  aflect  the  business  of  a  chemist 
and  druggist  in  **  the  buying,  preparing,  compounding,  dispensing,  and  vending  drugs* 
medicines,"  &c. ;  but  all  persons  using,  or  who  shall  use,  that  business  may  use, 
exercise,  and  carry  on  the  same  as  fully  and  amply  as  the  same  was  used,  ic^  by. 
chemists  and  druggists  before  the  passing  of  the  act. 

Held,  that  defendant,  to  bring  himself  within  this  clause,  (if  available,)  was  bound  to 
show  by  evidence  that  chemists  and  druggists  did  in  fact  attend,  advise,  and  furnish - 
medicines  before  the  statute  passed.    And  a  verdict,  found  for  the  defendant  on  the 
ground  that  no  evidence  had  been  given  on  this  point  by  the  plaintiffs,  was  set  aside 
on  motion  for  a  new  triaL 

Held,  by  Patteson,  J.,  and  iembU  per  Coleridge,  J.,  that  the  words  of  stat  65  6. 3,  e.  104,  s 
28,  do  not  exempt  chemists  and  druggists  from  the  regulations  imposed  by  the  act  on 
persons  intending  to  practise  as  apothecaries. 

Debt  for  penalties  under  stat.  55  G.  3,  c.  194,  s.  20.  The  declaration 
stated  that  defendant,  afler  August  1st,  1815,  in  die  act  mentioned,  to  wit, 
on,  &c.,  he  not  being  a  person  who,  on  the  said  1st  August,  or  at  any  time 
theretofore,  was  actually  practising  as  an  apothecary,  did  act  and  practise 
as  an  apothecary  in  England,  riz.,  in,  &c.,  viz.,  by  then  and  there,  as  such 
*8001  ^P^^^^^ry>  attending  and  advising,  and  furnishing  and  ^supplying 
•I  medicines  to  and  for  the  use  of  a  certain  person,  viz.,  one  John 
Crerrard,  since  deceased,  without  haying  obtained  such  certificate  as  by  the 
said  act  is  directed,  contrary  to  the  form  of  the  statute,  &c.  Plea,  that  de* 
fendant  does  not  owe,  fcc.,  in  manner,  &c.  There  were  other  coimts 
alleging  similar  offences,  and  a  similar  plea  to  each. 

On  the  trial,  before  Maule,  B.,  at  the  Liverpool  Summer  assizes,  1839^ 
the  attending,  advising,  and  ilimishing  medicines  were  proved ;  and  it  was 
not  shown  that  tne  defendant  had  ob^ned  a  certificate,  or  been  in  practice  * 
before  August  1st,  1815 :  but  it  appeared  that  there  was  a  chemist's  and 
druggist's  shop  at  the  house  where  he  transacted  business ;  and  it  was 
represented,  on  his  part,  that  the  shop  was  his  own,  and  that,  in  doing  the 
acts  complained  of,  he  had  only  used  the  trade  of  a  chemist  and  druggist 
in  the  manner  referred  to  by  sect.  28,  which  provides,  *'  That  nothing  in 
this  act  contained  shall  extend,  or  be  construed  to  extend,,  to  prejudice,  or 
in  any  vray  to  affect  the  trade  or  business  of  a  chembt  and  dniggist,  in  the 
buying,  preparing,  compounding,  dispensing,  and  vending  drugs,  medicinea^r 
iVid  medicinable  compounds,  wholesale  and  retail ;  but  aU  persons  using 
4)r  exercUing  the  sud  trade  or  business,  or  who  shall  or  may  hereafter  use  of' 
exercise  the  same,  shall  and  may  use,  exercise,  md  carry  on  the  same  trade 
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or  hu^ess  in  such  manner,  and  as  fully  and  amply  to  all  inta&ts  and  pur- 
poses, as  the  same  trade  or  business  was  used,  exercised,  or  carried  on  by 
(Chemists  and  druggists  before  the  passing  of  this  act.'^  No  evidence  was 
offered  for  the  defendant.  The  learned  ludge,  in  sunmiin^  up,  stated  that 
the  only  question  was,  whether  *the  cfefendant  came  within  the  r*oQ| 
exemption  of  sect.  28 ;  and  he  put  to  the  jury,  as  questions  for  their  *• 
consideration,  whether  the  defendant  saw  sick  persons,  and  prescribed  and 
furnished  medicines  for  them,  and  whether  such  acts  were  things  done  by 
chemists  and  druggists  before  the  passing  of  the  statute,  not  by  usurpation, 
but  as  part  of  their  trade ;  on  which  point,  he  observed,  the  plaintifis  had 
given  no  evidence.  In  the  latter  case,  his  lordship  said,  the  defendant 
would  be  within  the  exemption.  And,  it  being  suggested  by  the  plaintiff's 
counsel  that  sect.  28  contamed  no  word  that  would  sanction  prescribing,  his 
lordship  adverted  to  the  word  ^^  dispense,"  which  he  apprehended  to  mean 
"  furnishing"  or  "  giving,"  generally.  The  juiy,  after  retiring,  brought  in 
a  written  verdict,  stating  that,  in  the  absence  of  proof  as  to  the  business 
of  a  chemist,  they  found  for  the  defendant.  The  learned  judge  recom- 
mended that  they  should  give  a  general  verdict :  and  they  then  found  for 
the  defendant. 

Cresswell^  in  the  ensuing  term,  moved  for  a  new  trial  on  the  ground  of 
misdirection.  1.  On  the  construction  of  the  statute,  it  cannot  be  supposed 
that,  while  apothecaries  were  subjected  to  strict  rules  as  to  examination, 
apprenticeship,  and  testimonials,  by  sects.  14  and  15,  and  to  penal  provisions 
under  sects.  20  and  21,  if  the  rules  are  not  observed,  chemists  and  druggists 
Vrere  intended,  under  sect  28,  to  practise  as  apothecaries  without  an^'  such 
restriction.  The  words  of  sect.  28  do  not  bear  that  construction.  "  Dispens* 
ing"  does  not  mean  attending  and  prescribmg,  but  preparing  and  making  up 
medicines;  that  is  the  popular  as  well  as  the  scientific  *sense.(a)  r^oQo 
^^  Dispensing  chemist"  is  a  notice  commonly  seen  on  shops.  [Cole-  ^ 
RIDGE,  J.  And  "prescriptions  dispensed."]  2.  It  did  not  appear  by  the 
evidence  that  the  defendant  carried  on  the  business  of  a  chemist  and  drug- 
gist on  his  own  account.  3.  If  the  practice  of  the  chemists  and  druggists 
before  the  statute  was  any  defence,  it  was  for  the  ({efendant  to  bring  hin^elf 
within'the  exempting  clause  by  evidence  on  that  subject.(&)  But  the  first 
point  is  that  Which  the  plaintiffs  consider  the  important  one. 

A  rule  nisi  was  granted. 

W.  H.  Watson  now  showed  cause.  It  was  for  the  jury  to  say  whether  the 
defendant  was  not  acting  as  chemists  and  druggists  had  done  before  the 
statute  passed.  [Lord  Denman,  C.  J.  Can  you  defend  that  ruling  ?]  Origi- 
nally there  was  no  real  distinction  between  apothecaries  and  chemists.  1  ne 
act,  55  G.  3,  c.  194,  introduces  some  particular  regulations  with  respect  to 
those  who  profess  to  practise  as  apothecaries,  but  leaves  chemists  and  drug- 
gists in  the  same  situation  as  before  with  respect  to  the  "  buying,  preparing, 
compounding,"  and  "  dispensing"  of  drugs  ;  and  it  enacts  that  all  persons 
using  the  said  trade  or  business,  or  who  shall  hereafter  use  it,  "  shall  and 
may  use,  exercise,  and  cany  on  the  same  trade  or  business  in  such  manner, 
*and  as  fully  and  amply  to  all  mtents  and  purposes,  as  the  same  r«oQo 
trade  or  busmess  was  used,  exercised,  or  carried  on  by  chembts  and   t 

(a)  '<  A  dispensation  (in  pharmacy)  is  when  the  simples  of  a  coi&position  are  set  io 
9rder,  lest  any  of  the  ingredients  should  be  forgotten." — B<ui,ey*s  Dictionary,  14th  ed.  1761. 

**  Dispensation,  in  pharmacy,  the  disposition  and  arrangement  of  several  medicines 
either  simple  or  compound,  aU  weighea  in  their  proper  doses,  or  quantities,  in  order  Io 
\m  employed  in  the  making  of  a  composition." — Rees^s  Encyclopedia,  tit  DitptiuaimL 

(b)  Spieret  y.Parker,  X  T.  R.  141. 
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druggists  before  the  passing  of  tbis  act."  These  words  are  rery  large ;  and 
there  is  nothing  to  show  that  they  do  not  comprehend  all  that  was  done  by 
apothecaries  before  the  act.  Until  the  decision  of  J%e  College  of  Physicians 
T.  Rose^{a)  where  the  judgment  in  B.  R.  was  against  the  apothecary,  but 
was  reversed  in  the  House  of  Lords,  it  does  not  appear  that  apothecaries  had 
any  recognised  right  to  do  more  than  they,  or  chemists  and  druggists,  might 
do  in  their  shops :  and  the  judgment  of  the  House  of  Lords  is  given  very 
shortly,  and  without  reasons.  [Coleridge,  J.  If  there  was  no  real  distinc- 
tion between  apothecaries  and  chemists  down  to  1815,  what  do  you  say  was 
the  object  of  the  statute  ?  Why  were  not  the  same  regulations  imposed  on 
both  ?J  The  apothecaries  at  that  time  professed  to  be  something  more  than 
chemists :  a  higher  and  more  educated  class.  FColebidge,  J.  Then  the 
statute  regulated  the  more  educated  class,  and  left  the  others  without  regula- 
tion.] A  chemist,  if  he  called  himself  no  more,  might  sell  and  prescribe ; 
if  he  held  himself  out  as  an  apothecary,  the  case  was  dmerent.  [Williams,  J. 
Do  you  say  he  might  attend  the  sick?]  The  cases  in  which  parties 
have  been  considerea  liable  who  held  themselves  out  as  apothecaries  are  dif- 
ferent from  this:  nor  has  any  similar  case  arisen.  In  ^lUson  V,  Haydon^ 
4  Bing.  619,  cited  for  the  plaintifls  at  the  trial,(6)  the  plaintiflT,  having  no 
*S041  ^^^^^^^9  ^^  ^  ^  u)othecary ;  *and  the  present  question  could 
-'  not  have  been  raised.  If  there  was  any  miscarriage  here,  it  was  that 
of  the  jury. 

Cresswellj  (with  whom  were  /.  £.  Adolphus  and  F,  Bobimon^)  contri, 
was  stopped  by  the  court 

Lord  Denman,  C.  J.  The  jury  appear  to  have  found,  under  the  direction 
of  the  learned  judge,  that  chemists  and  dru^sts  might  practise  as  apothe- 
caries before  the  statute.  At  all  events,  a  pnmd  iacie  case  had  been  proved 
against  the  defendant ;  and,  if  he  relied  upon  any  practice  before  the  act  as 
exempting  from  ^nalties,  it  was  for  him  to  show  that  practice. 

Patteson,  J.  I  cannot  see  any  possibility  of  doubt  in  this  case,  unless  it 
can  be  said  that  apothecary  and  chemist  mean  the  same  thing.  The  rule 
must  be  absolute. 

Williams  and  Colebidge,  Js.,  concurred. 

Rule  absolute. 

The  cause  was  tried  again,  before  Wightbcait,  J.,  at  the  Liverpool  Sum- 
mer assizes,  1841 ;  and  evidence  was  given,  supporting;  the  averments  of 
the  declaration  above  set  forth.  The  cause  was  undefended.  Wight- 
man,  J.,  after  adverting  to  the  clauses  of  the  statute  cited  in  the  above  argu- 
ment, and  to  sect.  6,  said  that  the  distinction  between  apothecaries  and 
chemists  appeared  to  be  that  the  apothecary  might  not  only  prepare,  dispense, 
and  sell,  but  apply  and  administer,  medicines ;  that,  if  a  chemist  not  only 
*8051  ^^^^'  ^^^  ^  applied  and  administered  'medicines  in  the  ordinary 
^  course  of  attending  patients,  he  practised  as  an  apothecary ;  and  that, 
if  the  defendant  had  so  practised,  he  was  liable  to  the  penalties  claimed. 
Verdict  for  the  plaintifls.    No  motion  was  afterwards  made.(c) 


(a)  In  B.  R.  6  Mod.  44;  8.  C.  3.  Balk.  17.  Judgment  reversed  in  Dom.  Proe.»  Ro9t  v. 
The  College  of  PAytinaiu,  5  Bro.  P.  C.  663,  Sd  (Tomlins'e)  ed.    . 

lb)  Pages  631,  632. 

(c)  The  decision  of  the  Honse  of  Lords  in  Rote  v.  The  CoUegf  of  Phytirians,  6  Bro.  P.  C. 
663,  is  sometimes  cited  as  the  first  authority  which  directly  established  the  right  of 
apothecaries  to  attend  patients  as  well  as  to  make  up  and  sell  medicines.  Bnt  that  pr»* 
vilege  seems  to  be  recognised  by  stat.  6  &  7  W.  3^  e.  4,  (which  does  not  appear  by  th« 
report  to  have  been  mentioned  in  the  last-cited  case,)  **  for  exempting  apothecaries  from 
•enring  the  offices  of  constable,  scavenger,  and  other  parish  and  ward  offices,  and  from 
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serring  upon  juries."  Sect  1  is  as  follows :  "Whereas  the  art  of  the  apothreaij  is  of 
great  and  general  use  and  benefit,  by  reason  of  their  constant  and  necessary  assistance 
to  his  majesty's  subjects,  which  should  oblige  them  solely  to  attend  the  doty  of  their  pro- 
fessions ;  yet  by  reason  that  they  are  compelled  to  serve  sereral  parish*  ward,  and  leet 
offices,  in  the  places  where  they  live,  and  are  frequently  summoned  to  serve  on  janes 
and  inquests,  which  take  up  great  part  of  their  time,  they  cannot  perform  the  trusts 
reposed  in  them  as  they  ought,  nor  attend  the  sick  with  such  diligence  as  is  required : 
and  whereas  King  James  I.,  by  his  letters  patents  under  the  great  seal  of  England,  did 
incorporate  the  apothecaries  exercising  that  art  within  London  and  seven  miles  compass, 
by  the  name  of  The  Master,  Wardens,  and  Society  of  the  Art  and  Mystery  of  the  Apothe- 
caries of  the  city  of  London  :**  sect  8,  **  Be  it  therefore  enacted,"  dec,  **ihat  all  and  every 
person  and  persons,  using  and  exercising,  or  that  hereafter  shall  use  and  exercise,  tb« 
irt  of  an  apothecary  within  the  aaid  city  of  London,  and  seven  miles  thereof;  being  free 
of  the  said  society,  and  who  already  have  been,  or  faereaAer  shall  be  duly  examined  of 
his  skill  in  the  said  mystery,  and  shall  be  approved  of  for  the  same,  and  every  of  them, 
for  so  long  as  he  or  they  shall  use  and  exercise  the  said  art  and  no  longer,  shall  and  may 
at  all  times  hereafter  be  ft-eed  and  exempted  from  the  several  offices,"  Ac.  Sect  8  makes 
a  provision  in  favour  of  persons  using  ike  ait  of  an  apothecary  in  the  country  and  hav* 
ing  served  an  apprenticeship. 


DOE  on  die  demiie  of  ROBINSON  e.  DOBELL.  [*806 

Demise  for  one  jrear  and  six  months  certain  from  August  18th,  at  a  rent  payable  on  die 
usual  quarterniays ;  three  calendar  months'  nocioe  to  be  given  on  either  side  before 
determination  of  the  said  tenancy  The  tenant  continued  to  occupy  beyond  the  year 
and  six  months. 

Held,  that  a  three  months'  notice  to  quit,  expiring  on  13th  August,  was  proper ;  and  not 
a  notice. expiring  at  the  end  of  a  year  (Vom  the  termination  of  the  year  and  six  months. 

EiECTBciarr  for  messuages,  &c.,  on  a  demise  laid  5th  October,  1840. 
Declarationi  30th  October,  1840.  On  the  trial,  before  Coleridge:,  J.,  at 
the  sittings  in  Middlesex  after  last  Easter  term,  it  appeared  that  the  lessor 
of  the  plaintiff  had  demised  the  premises  to  the  defendant  by  agreement, 
dated  13th  August,  1838,  ^^  for  one  year  and  six  months  certain  from  the 
date"  of  that  agreement,  at  the  yearly  rent  of  26i.,  to  be  paid  quarterly ;  the 
first  quarterly  payment  to  be  made  on  29th  September  then  next,  (but  a 
proportion  of  the  rent  to  be  allowed  the  tenant :)  and  it  was  further  agreed 
*'  that  three  calendar  months'  notice  shall  he  given  on  either  side,  previous 
to  the  determination  of  the  said  tenancy."  The  defendant  entered,  and 
held,  under  the  agreement,  to  the  end  of  the  year  and  six  months,  and  after- 
wards until  the  bringing  of  this  action.  On  May  7th,  1840,  the  lessor  of 
the  plaintiiT  gave  the  defendant  notice  to  quit  '*on  or  before  the  13th  day 
of  August  next,  or  at  the  expiration  of  the  current  year  of  your  tenancy 
which  shall  expire  next  after  the  end  of  three  months  from  and  after  your 
being  served  with  this  notice."  The  notice  was  objected  to  on  the  part  of 
the  defendant ;  but  the  learned  judge  held  it  good ;  and  the  jury,  under  his 
direction,  found  a  verdict  for  the  plaintiff. 

Hughes  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
When  the  year  and  six  months  expired,  *a  tenancy  from  year  to  r«oM 
year  commenced ;  and  the  landlord  should  have  given  three  months'  ■- 
notice,  ending  with  the  first  year  of  the  new  tenancy.  The  year  and  six 
months  was  a  term  certain ;  and  no  part  of  it  could  be  taken  into  the  ^^  current 
year"  of  the  subsequent  yearly  tenancy.  This  view  of  the  case  is  consisAenI 
with  Thompson  v.  Maberly^  2  Camp.  572,  and  Doe  dem,  Chadhom  t.  Green, 
9  A  &  E.  658,  (36  E.  C.  L.  R.  233.)  The  six  months  are  no  more  a  broken 
portion  of  the  time  than  the  preceding  twelve :  the  whole  is  an  entire  period. 
^^If  one  lets  land  lor  100,000  days,  this  by  Bro.  Abr.  Lease^  13,  is  a 
good  lease  for  tnat  time,  because  the  measure  and  continuance  therc^  bj 
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days  is  as  certain  as  it  would  be  if  it  were  for  so  many  years  as  comprehend 
those  days,  smce  days  are  part  of  and  go  to  make  up  the  years  :'^4  Bac. 
Abr.  836|  7th  ed.,  iMses  and  Terms  for  Yearsj  (L),  3.  ^<  One  made  a 
lease  de  anno  in  annum,  quamdiu  ambabus  partibus  placuerit:  this  was 
agreed  by  all  to  be  a  lease  certain  for  two  years :  but  there  the  lessee  entered 
and  occupied  for  two  years,  and  also  for  part  of  the  third  year,  and  then 
died ;  and  for  rent  arrear  for  pait  of  the  thinl  year  debt  was  brought  against 
his  executors ;  and  upon  nihu  debet  pleaded,  and  verdict  for  the  plaintiff,  it 
was  moved  in  arrest,  &c.,  that  after  me  two  years,  this  being  a  lease  at  will 
determined  by  his  death,  and  then  no  action  lies  for  the  rent  of  the  third 
year ;  and  of  this  opinion  was  Popham.  But  it  was  held  by  Gawdt  and 
Fenner,  that  though  at  first  this  was  a  lease  certain  but  for  two  years,  yet 
when  he  occupied  part  of  the  third  year,  this  was  then  become  a  lease  certain 

*8081  ^'^^  ^^^  y^^  ^^'  ^  ^^  neither  of  them  could  avoid  it ;  for  *other- 
•'  wise,  after  that  the  lessee  hath  been  at  great  chains  in  maaurance, 
the  lessor,  by  a  determination  of  his  will,  might  strip  him  of  all  his  profit :" 
4  Bac.  Abr.  838,  Leases  and  Terms  far  YearSf(a)  (L),  3.  If  the  terms  of 
holding  be  ambiguous  in  such  a  case  as  this,  they  must  be  construed  most 
strongly  agaiast  the  grantor ;  Manchester  College  v.  Trqffhrd^  2  Show.  31 .  In 
the  absence  of  express  agreement,  the  terms  upon  which  parties  have  con- 
tinued a  tenancy  after  the  expiration  of  a  stipuhted  period,  may  be  inferred 
from  circumstances ;  Roe  dem.  Jordan  v.  Wardj  1  H.  Bl.  97  ;  and  here  it 
was  not  likely,  the  year  and  six  months  terminating  in  the  spring,  that  the 
tenant  would  renew  hb  holding  on  terms  which  made  him  liable  to  be  dis- 
missed in  the  summer. 

Lord  Denman,  C.  J.  I  am  of  opinion  that  the  three  months'  notice  must 
be  calculated  widi  reference  to  the  original  commencement  of  the  tenancy. 

Patteson,  J.  In  all  cases,  the  ^^  current  year"  refers  to  the  time  of  entry, 
unless  the  parties  stipulate  to  the  contrary.  Here,  therefore,  the  current  yeat 
would  end  on  the  13th  of  Aufi;ust.  It  may  be  that,  on  tiiis  construction, 
the  ^^  six  months  certain"  will  have  no  meaning ;  but  if  parties  will  express 
themselves  so  vaguely,  we  cannot  help  the  consequences. 

Williams  and  Coleridge,  Js.,  concurred.  Rule  refused. 

(a)  jSgard  t.  King,  Cro.  Eliz.  776,  is  referred  to. 


809»]  •SCOTT  V.  PARKER. 

Agreement  an  follows :  **!  acknowledge  baying  received  of  P.  eighty  shares  in  the  Com* 
mercial  Inland  Navigation  ComfMny ;  and,  whereas  I  have  diis  day  lent  the  said  P. 
SOO/.,  it  is  hereby  agreed  that  the  said  shares  shall  remain  as  a  secarity  for  the  above 
sum :  and  I  farther  agree  to  give  P.  twenty-one  days*  notice  in  writing  before  I  pro- 
ceed to  compel  him  to  pay  the  money  advanced  or  any  portion  thereof;  and  that  upon 
each  payment  a  proportionate  amount  of  the  shares  shall  be  given  up  and  transferred 
to  him  or  to  his  order."    Signed  by  the  lender  and  P. 

Btld,  that  the  lender,  after  tweniy-one  days'  notice,  might  bring  indebitatus  assumpsit 
for  the  money  lent,  the  return  of  shares  not  being  a  condition  to  be  performed  before 
or  concurrently  with  the  payment 

Assumpsit  for  money  len^,  &c.    Plea,  Non  assumpsit. 

On  the  trial,  before  Lord  Dknman,  C.  J.,  at  the  sittings  in  Middlesex 
after  Michaelmas  term,  1839,  the  plain^iflT  rinimed  on  the  money  count8(a) 
200/.  and  interest ;  and  he  put  in  the  followini^f  dncimtent,  signed  by  him- 
self and  the  defendant : 

|a)  There  was  a  special  eonnt,  relating  to  a  different  subject-matter,  but  oa  which  Ik^ 
'  ndaat  had  a  verdict. 


jt 
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<<  Memorandum,  October  34tli,  1838. 

*^  I  acknowledge  haying  receired  of  Mr.  Ridaiaxd  Parker  d^ty  shaiet 
in  the  Commercial  Inland  Canying  and  Steam  x^ayigation  Company,  en- 
iiorsed  as  7/.  paid  on  each  share,  forty  granted  to  Mr.  Richard  Wall,  and 
forty  granted  to  Mr.  Robert  Pike,  both  of  whom  hare  signed  transfer  notes 
in  my  fayour :  and  whereas  I  haye  this  day  adyanced  and  lent  to  the  said 
Ricliard  Parker  200/.,  and  also  discounted  yarious  bills  of  exchange  ac- 
cepted  or  endorsed  by  him,  it  is  hereby  agreed  that  the  said  shares  shall 
remain  as  a  security  for  the  aboye-named  sum,  and  for  all  further  sums  that 
may  hereafter  be  adyanced  by  me ;  also  for  all  bills  bearing  his  acceptance 
or  endorsement  which  I  haye  or  may  hereafter  discount  or  adyance  money 
upon:  and  I  further  agree  to  giye  the  said  Richard  Parker  twen^-one 
days'  notice  in  writing  before  I  proceed  to  compel  him  to  pay  *the  r»o|Q 
money  adyanced,  or  any  portion  thereof;  and  that  upon  each  pay-  ^ 
ment  a  proportionate  amount  of  the  shares  shall  be  giyen  up  and  transferred 
to  him  or  to  his  order.  *^  John  Scott, 

^*  Richard  Parkek." 

Notice  was  giyen  twenty-one  days  before  action  brought  For  the  de- 
fendant it  was  objected  that  the  plaintifi*  ought  to  haye  declared  specially 
on  the  agreement,  and  could  not  recoyer  on  an  indebitatus  count.  The 
lord  chief  Justice  caye  leaye  to  moye  to  enter  a  yerdict  for  the  defendant 
on  this  objection  ;(a)  and  the  plsuntifi*  had  a  yerdict  for  205/.  Erk,  in 
Hilary  term,  1840,  moyed  according  to  the  leaye  reseryed,  and  obtained  a 
rule  nisi. 

Sir  F.  Pollock  and  Barstaw  now  showed  cause.  The  action  for  money 
lent  was  not  the  less  maintainable  because  a  security  was  taken  at  the  time 
of  lending;  nor  could  it  be  necessary,  in  declaring,  to  state  either  that  trans- 
action or  the  stipulation  not  to  sue  without  notice.  No  form  can  be  sug- 
gested in  which  these  ayerments  could  rationally  haye  been  made.  The 
obseryation  of  Tindal,  C.  J.,  in  Grissell  y.  Robmsony  3  New  Ca.  10,  15, 
(32  £.  C.  L.  R.  15,^  applies  here :  ^^  I  haye  always  understood  the  dis- 
tinction as  to  the  obligation  to  sue  on  the  special  contract  rather  than  on 
the  general  count  to  be,  that  where,  at  the  time  of  the  payment,  any  thing 
remains  to  be  done  under  the  ^contract,  of  which  the  plaintifi*  must  r^Q.  ^ 
show  performance,  the  action  should  be  on  the  special  contract ;  but  ^ 
where  all  has  been  done,  and  the  plaintifi*  has  only  to  proye  the  payment 
of  the  money,  then  he  may  sue  on  the  general  count"  Lucas  y.  Godwmj 
3  New  Ca.  737, 743,  (32  £.  C.  L.  R.  309,)  (ft)  is  to  the  same  efiect  Here 
the  twen^-one  days'  notice  had  been  giyen,  and  nothing  remained  to  be 
done  by  the  plaintifi*:  he  might  therefore  declare  for  money  lent.  Beades, 
the  argument  for  the  defendant  supposes  that  the  agreement  and  the  loai» 
were  contemporaneous ;  but  the  document  was  put  in  only  as  eyidence  of 
the  loan.  Tne  adyance  of  200/.  is  recited  as  something  past :  and,  if  the 
agreement  was  later,  by  howeyer  short  a  time,  than  the  loan,  then 
(supposing  it  an  answer  to  the  action)  it  should  haye  been  pleaded  spe- 
ciaUy. 

RrUj  contri.    The  defendant  does  not  dispute  the  principle  that  in  cases 

(a)  And  upon  the  further  objection,  that  the  docnment  prodnced  had  onlj  an  agre^ 
meot  stamp,  bnt  ought  to  hare  been  stamped  as  a  mortgage  or  disposition  affecting  pei^ 
fcona>  property,  within  stat  66  G.  3,  c.  184,  sched.  part  1,  tit  Mortgoge,  Bot  the  coort  refiiiied 
a  mle  on  this  ground,  saying  that  the  effect  of  the  document  was  not  sufficiently  clear. 

(6)  Johtuon  T.  KirkUufjf^  1  Arnold  A  Hodges,  7,  was  also  cited  to  this  potnL  See  note  [i] 
to  Oibome  v.  Rogen,  I  Wms.  Sannd.  369  a;  and  various  authorities  referred  to  in  ~ 
ky  T.  Th»  LmcoU  Gu$  Company,  6  A.  &  B.  8S9,  881,  (38  K.  C.  L.  R.  88S.} 
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of  this  kind,  if  all  tbe  special  paits  of  tfad  contract  have  been  peiformed,  in- 
debitatus assumpsit  lies.  But  here  it  is  stipulated  ^*  that  upon  each  paj^* 
ment  a  proportionate  amount  of  the  diares  shall  be  ^yen  up  and  transferred 
to^'  defendant  ^^  or  to  his  order."  There  is  a  liability  of  die  plaintilT,  con- 
current with  that  of  the  defendant ;  and,  to  maintain  his  action,  he  ought 
to  have  shown  that  he  was  ready  to  do  his  part,  and  tendered  the  proper 
amount  of  shaones :  XSmgiUm  y.  Fre$Uinj{a) ;  PhUUps  y.  Fielding^  2  H.  Bl. 
123.  In  SpOtery.  WesUahe,  2  B.  &  Ad.  155,  ^22  E.  C.  L.  K.  49,]  the 
doctrine  now  insisted  upon  is  laid  down  by  Lord  Tentebden,  thouen  the 
*S121  ^^^'  ^  ^^^  ^^^^9  made  it  ^inapplicable.  [Coleridge,  J.  Writing 
•I  makes  no  difference  in  the  contract :  suppose  nothing  were  written, 
but  A.  lent  B.  money,  and  B.  deposited  his  deiras ;  and  A.  said,  ^'  When 
you  pay  me  I  will  siye  up  the  deeds:"  must  A.  declare  specially  to  recoyer 
the  money  ?]  If  there  was  a  specific  contract  to  be  perfonned  at  the  time 
of  demanding  payment,  the  indebitatus  count  woula  fail.  The  defendant 
ou^ht  to  haye  had  an  opportunity  of  denying  that  the  shares  were  tendered. 
It  is  true  that  the  agreement  recites  the  aaVance  as  a  thing  past ;  but  the 
payment  is  future,  and  is  coupled  with  something  to  be  done  on  the  part 
of  the  plaintiff,  concurrently  with  that  act. 

Patteson,  J.  lliis  case  turns  entirely  on  the  construction  of  the  agree- 
ment :  and  the  question  is,  whether  the  giying  up  of  the  shares  on  payment 
was  made  a  condition  precedent  or  was  to  be  a  concurrent  act.  If  it  wai< 
to  be  either,  the  plaintmou^t  to  haye  shown  perfonnance ;  and  no  giying 
up  of  the  shares  or  offer  to  return  them  is  shown.  There  is,  undoubtedly, 
one  condition  precedent  in  this  agreement ;  the  plaintiff  says,  "  I  further 
agree  to  giye  the  said  Richard  Parker  twenty-one  days'  notice  in  writing 
before  I  proceed  to  compel  him  to  pay  the  money  adyanced ;"  that  was 
performed ;  and  all  the  cases  show  that,  if  a  plaintiff  has  done  eyery  thing 
which  was  to  be  executed  on  his  part  before  making  his  demand,  he  need 
not  declare  specially.  The  question,  therefore,  comes  to  this,  whether  the 
plaintiff  in  this  case  had  so  performed  eyery  thing.  Now  it  appears,  by  the 
clause  just  referred  to,  that,  where  these  parties  meant  to  make  a  conaition 
precedent,  they  knew  how  to  express  it.  But  the  return  of  the  shares  is 
*81')1  ^^^  ^stipulated  for  in  the  same  terms  as  the  twenty-one  days'  notice. 
^  The  plaintiff  says  only  ^^  that  upon  each  payment  a  proportionate 
amount  of  the  shares  shall  be  giyen  up."  I  take  that  to  mean  that  the 
shares  are  to  be  returned  afler  the  money  is  paid.  If  so,  nothing  remained 
for  the  plaintiff  to  do  when  this  action  was  brought.  Troyer  would  lie 
against  him  for  the  shares  if  he  did  not  return  them  after  payment ;  but  the 
indebitatus  count  was  sufficient  in  this  action. 

Williams,  J.  I  am  of  the  same  opinion.  The  shares  were  a  security ; 
and  I  think  that  the  redeliyeiy  of  them  was  to  take  place  only  on  payment 
of  the  money,  and  was  to  be  the  result  of  that  act ;  and,  therefore,  that  the 
plaintiff,  %ifter  giying  the  twenty-one  days'  notice,  mi^ht  bring  indebitatus 
assumpsit.  Had  any  thing  remained  to  be  done  on  either  side  before  the 
action  was  brought,  the  case  would  haye  been  different ;  as  where  goodfr 
are  sold  on  crecut  ^^  at  two  months  and  two  months,"  and  the  action  is 
brou^t  before  the  four  months  expire.(6) 

Coleridge,  J.  Eyery  thing  here  depends  on  the  word  ^^  upon,"  in  the 
la9t  clause  of  the  agreement ;  and  the  meaning  of  that  word  in  any  particu- 
lar case  must  depend  on  circumstances.    Sometimes  it  means  before,  some 

(a)  Cited  in  Jotus  v.  BarMey,  %  Doajc.  6S0,  4th  ed. 

ib)  See  JfuMm  T.  Price,  4  East,  147,  and  MUkr  t.  Shawe,  there  eitrfl :  p.  14fk 
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times  concurrently,  sometimes  after.(a)    The  plaintiff  bere  "wza  not  bouml 
to  return  the  shares  tiU  he  had  the  money.    This  was  a  loan  on  deposit  of 
securities ;  no  one  erer  heard  that,  in  the  case  of  a  loan  and  *de-  r*o|  j 
posit  without  writing,  a  special  count  was  necessary:   and  the  ^ 
written  agreement  m&es  no  difference. 

Lord  Denman,  C.  J.,  concurred.  •Rule  discharged. 

(a)  8m  Regma  t.  Bumphrt^,  10  A.  ft  E.  336,  840, 347,  803,  306,  800. 
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In  an  actif  n  by  second  endorsee  asainst  drawer  of  a  biU  of  exchange,  the  issue  beini^ 
whether  defendant  had  had  notice  of  dishonour,  evidence  was  given,  for  the  plain- 
tiff, that,  on  the  day  after  the  dishonour,  he  wrote  and  sent  a  letter  to  defendant,  (an 
attorney,)  which  was  pot  into  the  letter-box  at  defendant's  office,  the  office  being  closed; 
that  notice  had  been  served  on  defendant  to  produce  a  letter  dated  and  sent  to  him  on 
the  above  day,  containing  notice  of  the  bill  being  dishonoured,  which  letter  defendant 
did  not  produce  at  the  trial ;  and  that,  after  the  letter  supposed  to  contain  the  notice 
of  dishonour  was  delivered,  the  defendant  told  plaintinrs  aitorney  (in  answer  to  a 
threat  of  legal  proceedings)  that  the  bill  had  not  been  presented  in  time,  not  saying 
any  thing  as  to  notice  of  dishonour. 

Htld,  evidence,  to  go  to  the  jury,  of  a  regular  notice  of  dishonour. 

Assumpsit,  by  second  endorsee,  against  draver  of  a  bill  of  exchange : 
arerment,  that  the  drawees  did  not  pay  the  bill,  though  presented  to  them 
on  the  day  when  it  became  due,  of  which  defendant  had  due  notice.  Plea. 
denying  notice.    Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  Middlesex  sittings  in  Hilarj 
term,  1840,  it  appeared  that  the  bill  was  drawn  payable  on  Septembei 
24th,  1839 ;  that,  on  the  28th,  plaintiff  received  a  letter  (the  contents  of 
which  were  not  in  evidence)  from  a  Mr.  Brou^ton,  to  whom  he  had 
endorsed  the  bill :  that,  on  the  evening  of  that  day,  a  clerk  of  the  plaintiff 
took  a  letter,  written  by  plaintiff,  but  the  contents  of  which  were  not  in 
evidence,  to  the  office  of  defendant,  who  was  an  attomev:  and  that,  the 
office  being  shut,  the  clerk  put  the  letter  into  a  box  there,  which  was 
marked  ^'  letters  and  papers.''  The  clerk  stated  in  his  evidence  that  he 
did  not  know  of  any  other  bill  transaction  his  master  had  witb  the  defend- 
ant llie  plaintiff's  attorney,  Mr.  Richards,  was  also  examined,  and 
stated  that,  on  11th  October,  he  wrote  a  letter  to  defendant,  who  afterwards 
called  upon  *him,  and  said  he  came  in  consequence  of  what  the  ^•o^  e. 
witness  had  written ;  defendant  then  said  that  the  bill  ought  not  to  ^ 
have  been  negotiated ;  that  he  should  file  a  bill  in  eauity  against  the  per* 
son  from  whom  plaintiff  had  it,  and  should  make  plaintiff  a  party.  Mr 
Richards  answered,  that  the  plaintiff  had  nothing  to  do  with  that,  and 
would  proceed  at  law  unless  me  bill  of  exchange  were  paid.  Defendant 
then  said  that  the  bill  was  not  presented  in  due  tune  to  the  acceptor.  Be- 
fore the  trial,  notice  was  given  to  the  defendant  to  produce  ''  a  certain  letter 
dated  on  or  about  the  28th  day  of  September,  1839,  written  and  sent  by  the 
plaintiff  to  the  defendant  at  his  office,"  &c.,  ^^  containing  a  notice  of  dis- 
honour and  non-payment  of  the  bill  of  exchange  (upon  which  this  action 
is  brought)  drawn,''  &c. :  describing  the  bill.  The  letter  was  not  produced 
Patteson,  J.,  iii  summing  up,  expressed  a  doubt  whether  the  proof  of 
notice  was  sufficient,  but  left  it  to  the  junr,  giving  leave  to  move  to  enter 
a  nonsuit  if  the  court  should  think  that  were  was  no  evid<Hkce  o{  notice. 
Verdict  for  plaintiff.  Barstow^  in  Hilary  term,  1840,  obtamed  a  rule  nisi 
for  entering  a  nonsuit. 
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W.  M.  Besi  now  showed  cauae.  Notice  was  presumable  from  the  cir- 
eumstances,  as  in  WUIdm  y.  Jadisj  1 M.  Jt  Rob.  41 ;  S.  C,  (not  on  this 
point,)  2  B.  &  Ad«  188,  (22  £.  C.  L.  R.  57.)  Here,  as  Lord  Tenterden 
observed  in  that  case,  die  defoidant,  in  disclaiming  liability,  did  not  rest 
his  defence  upon  the  want  of  notice,  but  on  a  different  ground.  That  evi- 
dence  of  this  kind  may  be  sufficient,  and  is  to  be  decided  upon  by  the 
jury,  appears  from  IScks  ▼.  The  Duke  of  B&mfort^  4  New  Ca.  229,  (33  E. 
*8161  ^'  ^'  ^*  ^^'  Horfrrd  r.  ""fnboii,  1  Taunt  12,  also  shows  that 
•I  notice  may  be  proyed  by  the  defendant's  implied  admission.  Rich- 
ards's  evidence  as  to  me  conversation  is  ccmfirmed  to  some  extent  by  other 
proofe.  On  September  28th,  the  day  when  it  mi^t  be  expected  that  the 
plaintiff  would  give  notice  of  dishonour,  he  sent  a  letter  to  the  defendant. 
Notice  was  given  to  produce  a  letter  of  September  28th,  containing  a  notice 
of  the  dishonour ;  and  no  letter  of  that  date  was  produced.  Piddn  v 
Graham^  1  Cro.  &  M.  725 ;  S.  C.  3  T^r.  923,  may  be  cited ;  but  that  casi 
did  not  turn  upon  inferring  notice ;  for  it  was  impossible  that  notice  qould 
have  been  received  when  the  words  there  under  discussion  were  used. 

BarstoWy  contriL.  There  was  no  evidence  of  a  notice  given  on  Septem* 
ber  28th.  The  mere  non-production  of  a  notice  to  produce  ought  to  have 
no  wei^t.  The  parties  relying  on  the  doemnent  ou^t  to  show  affirma- 
tively mat  it  existed.  If  a  notice  to  produce,  not  complied  with,  could 
avail  as  proof  of  a  document,  the  difficulties  which  arose  in  Solarte  v. 
Palmer y  m  Exch.  C,  7Bmg.  530,  (20  E.  C.  L.  R.  226,)  (a)  and  manj 
similar  cases,  would  easily  be  evaded.  To  hold  that  there  was  evidence 
for  the  jury  in  this  case,  would  be  going  a  greater  length  than  any  deci- 
sion warrants.  In  WUkms  v.  jadis  the  message  from  the  defendant  was 
sent  on  the  very  day  when  it  might  be  presumed  a  notice  of  dishonour 
would  have  reached  him.  [Lord  Denbcan,  C.  J.  The  ruling  did  not 
turn  on  that.]  All  the  circumstances  were  taken  together,  and  were  stronger 
than  in  this  case.  In  Borradaik  v.  Lowe,  4  Taimt.  93,  Mansfield,  C.y ., 
mo-trj-i  said,  ^^I  do  not  find  any  case  in  which  an  ^endorser,  after  having 
-I  been  dischai^ed  by  the  laches  of  the  holder,  has  been  held  liable 
upon  his  endorsement,  except  where  an  express  promise  to  pay  the  bill  has 
been  proved ;"  and  that  dictum  was  cited  by  Vaughaw,  J.,  in  giving  judg- 
ment in  Piddn  v.  Graham,  [Patteson,  j.,  mentioned  Roberts  v.  JSroo- 
shaw,  1  Stark.  N.  P.  C.  28,  (2  E.  C.  L.  R.  281.)]  There  a  notice  of  dis- 
honour had  been  prepared ;  and  the  case  seems  to  have  turned  upon  the 
identity  of  the  letter  afterwsurds  sent,  and  which  the  defendant  had  notice 
to  produce,  with  the  document  proved  to  have  been  so  prepared. 

Lord  Denmait,  C.  J.  Taking  the  whole  of  this  case  together,  I  think 
there  was  evidence  to  so  to  the  juiy.  The  plaintiff  proved  that  some  letter 
was  put  into  the  defendant's  box  on  September  28th ;  and  the  notice  to  pro- 
duce, not  complied  with,  must  have  some  eflect.  To  that  is  added  the  con- 
versation with  the  plaintiff's  attorney,  in  which  the  defendant  placed  his 
defence  on  a  difierent  ground  from  that  of  omission  to  pre  notice  of  dis- 
honour.   The  case,  therefore,  is  like  WU/dm  v.  Jodie* 

Patteson,  J.    It  is  true  that  in  Roberii  v.  Bradsham  a  notice  of  dishonour 

had  been  prepared ;   but  there  was  a  link  wanting  to  connect  that  notice 

with  the  letter  afterwards  sent.    Here  evidence  is  given  that  a  letter  was 

*  writen  by  the  plaintiff,  and  carried  by  his  clerk  to  the  diefendant's  office  on 

(a)  In  ttir  Hoase  of  Lords*  1  New  Ca.  104,  (37  E.  C.  L.  R.  351) ;  &  C.  8  Bligh 

n  a  874. 
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tbe  528tfa  of  September.  Notice  was  giren  to  produce  that  letter ;  and  it 
was  not  produced.  These  &ctB  alone  would  not  be  sufficient:  but  then 
comes  the  conversation  of  the  defendant  with  *Richards ;  and  die  r«o|Q 
whole  evidence  fonns  a  case  that  might  propedy  go  to  the  juiy.  ^ 

WnxiAMSy  J.|  concurred. 

CoLERiDOE,  J.    If  the  ^(Tound  on  which  Ck>rfield  rested  his  defence  raises 

a  presumption  of  notice,  it  raises  a  presumption  of  due  notice ;  and  the 

objections  taken  in  SUarU  r.  Pakner^  7  Bing.  530y(a)  and  similar  cases  do 

not  arise.  Rule  dischaiged. 

(•)  la  tht  Hofue  of  Lords,  1  Now  Ca.  IM. 


The  QUEEN  v.  POLWART. 

No  deodand  aeenxes  in  the  ease  of  a  felonioos  killing. 

Therefore,  where  a  coroner's  inqaisition  found  a  manslaughter  hj  naTigation  of  m 
l)oat,  and  that  the  steamboat  was  moving  to  the  death,  and  was  of  the  ralne  of«  4ko.» 
and  the  property  of,  Ac,  this  court,  on  motion,  ordered  that  so  much  of  the  inqaisiiion 
as  related  to  the  deodand  should  be  quashed. 

Sib  W.  W,  FoIkU^  in  Trinity  term,  1840,  obtained  a  rule  calling  on 
Charles  Came  Lewis,  one  <^  the  coroners  for  the  county  of  Essex,  and  the 
widow  (if  any)  or  the  next  of  Idn  of  Robert  Mason,  deceased,  and  the  soli- 
citors for  the  affairs  of  her  majesty's  treasury,  to  show  cause  why  the  inqui- 
sition taken  before  the  said  coroner  on  view  of  the  body  of  the  said  Richard 
Mason,  then  and  there  lying  dead,  should  not  be  quashed.  The  inquisition 
was  as  follows: 

Essex,  to  wit — An  inouisition  indented,  taken,  &c.,  upon  the  oaths  of, 
&c.,  who,  bemg  then  ana  there  duly  sworn,  &c.,  do  upon  their  oaths  say 
that  Joseph  Polwart,  late  of  the  parisui  of  West  Tilbuiy ,  in  the  county  afore* 
said,  mariner,  on  the  13th  day  of  February,  in  the  year,  &c.,  with  force  and 
arms,  at  the  parish,  &c.,  aforesaid,  in  the  county  aforesaid,  in  and  upon  the 
nid  Robert  Mason,  in  the  peace,  &c.,  at  the  parish,  &c.,  in  the  county,  &c., 
then  being,  felonioi^v  did  make  an  assault ;  and  that,  *the  said  Joseph  ^^^  q 
Polwart,  at  the  parish  of,  &c.,  then  being  the  master  and  commander  *- 
of  a  certain  steamboat  called  the  Manchester  of  Berwick,  of  the  value  of 
800/.,  at  the  parish,  &c.,  then  navigating  upon  a  certain  navigable  river 
called  the  Thames,  and  the  said  Robert  Mason,  at  the  parish,  &c.,  being 
then  on  board  a  certain  vessel  called  the  Tyrian,  he  the  said  Joseph  Polwait, 
at  the  parish,  &c.,  feloniously  did  then  navigate,  propel,  and  force  the  said 
steamboat  called  the  Manchester  of  Berwick,  in,  upon,  and  through  the 
waters  of  the  said  river,  asainst  and  over  the  said  vessel  called  the  Tyrian, 
whereby  the  said  vessel  cSled  the  l^rian,  at  the  parish,  &c.,  then  was  sunk 
in  the  waters  of  the  said  river,  and  by  means  whereof  the  said  Robert 
Mason  was,  at  the  parish,  &c.,  then  felonious:y  forced  into  the  said  river, 
and  into  the  waters  thereof,  and  in  and  by  the  said  waters  was,  at  the 
parish,  &c.,  then  suffocated  and  drowned ;  of  which  said  suflbcation  ana 
drowning  the  said  Robert  Mason,  at  the  parish,  &c.,  then  instantly  died. 
And  so  the  jurors,  &c.,  do  say  that  the  said  Joseph  Polwart  him  the  said 
Robert  Mason,  in  manner  and  by  the  means  aforesaid,  fehnumsly  did  hill 
Wild  day  J  against  the  peace,  &c.  And  thai  the  said  iteamboai  was  nuwing 
io  the  death  of  the  said  Rotmi  Masan^  and  is  of  the  value  of  8002.,  and  the 
property  of  and  in  the  possession  of  John  Wilson  of  the  borough  of  Berwick 
upon  Tweed,  shipowner,  &c.  (other  owners  named.)    In  witness  whereof,  fte. 
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Cause  was  shown  in  last  Hilaiy  term.(a) 

Sir  W.  W.  FoUeUy  in  support  of  the  rale  for  quashing  the  inquisition,  was 
*S201  ^^^  ^y  ^^  court  to  bedn.  A  Meodand  cannot  be  given  in  case 
J  of  felcHiy :  the  court  will  uerefore  quash  so  much  of  the  inquisition 
as  relates  to  the  deodand,  as  was  done  in  Ex  parte  CamUhergy  2  Man.  fc 
R.  397. (ft)  A  deodand  is  only  where  the  death  haf^Mas  bj^  misadventure; 
the  instmment  of  death  may  mdeed  be  forfeited  to  the  long  in  cases  of 
felony;  but  that  is  not  an  instance  of  deodand,  properiy  speaking.  In 
Staundforde's  Plees  delCoron,  lib.  i.  c.  12,  fol.  20  a,  it  is  said,  '^  Deodandum^ 
est  ou  home  avient  a  sa  mort  per  misaventure  dascun  chose  que  chiet  sur 
lay,  ou  per  misaventure  dun  laps  que  ii  meme  suflra  in  chiant  de  ascun 
chose,  sans  estre  enchesonee  per  ascun  auter  home,  cest  chose  quel  enchesona 
sa  morte,  serra  forfeit,  et  pris  come  deodand,  a  distributer  in  almes  pur  le 
benefite  de  son  alme."  According  to  thb,  where  the  thing  is  properly  a 
deodand,  it  is  immaterial  whether  it  be  literaUy  moving  or  not.  In  3  Inst. 
c.  9,  p.  57,  it  is  said,  ^^  Deodands  when  any  movable  thing  inanimate,  or 
beast  animate,  do  move  to,  or  cause  the  untimely  death  of  any  reasonable 
creature  by  mischance,"  ^^  are  forfeited,"  &c.  in  Foxky^s  case,  5  Rq>. 
109  a,  110  b,  it  is  said,  ^*Deodanda  are  goods  which  occasion  the  death  of  a 
man  by  misadventure."  In  Fost.  C.  L.  265,  disc.  2,  c.  1,  s.  5,  it  is  said, 
^^Accidental  death  which  happeneth  without  the  intervention  of  human 
means  induceth  a  forfeiture  which  the  ignorance  and  superstition  of  ancient 
times  called  a  deodand."  By  the  statute  De  officio  Coronatoris^  2  stat 
4  E.  1,  s.  2,  (13),  it  is  enacted,  '*  concerning  horses,  boats,  carts,  &c.  whereby 
any  are  slain,  that  properly  are  called  deoidands,  they  sAiall  be  valued  and 
*8211  delivered  unto  the  towns;"  language  which  it  seems  ^difficult  to 
•I  apply  to  any  but  cases  of  accident.  A  similar  inference  arises  from 
the  language  in  1  East,  P.  C.  386,  (ch.  6,  s.  13.)  In  1  Bl.  Com.  302,  the 
following  is  given  as  an  instance  of  a  deodand :  ^^  If  a  man  kills  another 
with  my  s\^ord,  the  sword  is  forfeited  as  an  accursed  thing.  And  therefore, 
in  all  indictments  for  homicide,  the  instrament  of  death  and  the  value  are 
presented  and  found  by  the  grand  iury,  (as,  that  the  stroke  was  given  by  a 
certain  penknife,  value  sixpence,)  that  the  king  or  his  grantee  may  claim  the 
deodand."  Blackstone  refers  to  Doctor  and  Student,  dial.  2,  ch.  51 ;  and 
there  it  is  said,  ^^  where  a  man  IdUeth  another  with  the  sword  of  John  at 
Stile,  the  swoitl  shall  be  forfeit  as  a  deodand,  and  yet  no  default  is  in  the 
owner,  "(c)  This  probably  is  said  with  reference  onlv  to  accidental  homi* 
cide.  In  the  case  of  Rex  v.  Rtfe^  2  Barnard,  K.  B.  82,  111,  cited  in  Fost 
Cr.  L.,  disc.  2,  ch.  1,  s.  5,  p.  266,  a  wagon-wheel  was  forfeited  because  a 
man  fell  from  the  wagon  b^  accident,  and  was  killed  by  the  wheel.  The 
instances  given  in  Com.  Dig.  Wa^ey  (E.  1),  all  manifi»dy  relate  to  acci* 
dental  deaths. 

Sir  /.  Campbellj  Attorney-General,  contrl.  The  proposed  course  is  not 
convenient ;  for  perhaps  it  will  be  rendered  useless  by  the  subsequent  pro- 
ceedings. The  party  may  be  acquitted  of  the  felony ;  and  then  there  is 
nothing  to  support  the  juiy's  finding,  since  no  other  death  is  found :  or  he 
may  be  convicted,  and  the  crown  not  proceed  for  the  deodand.  The  inqui* 
sition  might  be  traversed.  [Lord  Denman,  C.  J.,  refered  to  Foster's  C.  L, 
disc.  ii.  ch.  1,  s.  5,  p.  266,  as  an  authority  for  the  interference  of  the  court 

(a)  Janaary  S7tfa«  1S41.  Before  Lord  Denman,  C.  J.,  Litlledale,  Patteaon,  and  Cole* 
ridge,  Js. 

{b)  See  Regma  v.  The  Onmd  /tmetieii  Rmlway  Company,  11  A.  ft  E.  ISS,  note  (a)« 
(c)  See,  aa  to  thia,  3  Inst  67,  o.  9. 
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at  this  stage.]    The  deodand  may  be  taken.    Blackstone,  in  tbe  passage 
*ctted,  clearly  considered  that  a  deodand  could  be  taken  thou^  the  r^ooo 
death  was  by  felony ;  for  he  speaks  of  an  indictment    So  in  Jei  vis  I- 
on  the  Office,  &c.,  of  Coroners,  ch.  7,  s.  2,  p.  199,  it  i»  said,  ^^  Deodands 
are  due  not  only  in  cases  of  casual  death,  but  in  all  other  homicides ;  for 
which  reason  it  is,  that,  in  all  indictments  and  inquisitions  for  homicide,  the 
instrument  of  death  and  the  value  are  presented  and  found  by  the  grand 
jury  and  the  coroner's  inquest,  that  the  long,  or  his  grantee,  may  claim  the 
deodand ;  for  it  is  no  deodand,  unless  it  be  presented  as  such  by  twdre 
men.    If  it  be  presented,  it  matters  not.  whether  the  instrument  be  used  by 
the  owner  or  not ;  for,  if  one  kill  another  with  my  sword,  it  is  forfeited  as 
an  accursed  thine."   He  cites  the  passage  referred  to  on  the  other  side,  frcnn 
Doctor  and  Student.    If  a  deodand  be  in  the  nature  of  a  forfeiture  of  an 
<<  accursed  thing,"  it  is  not  the  less  so  because  the  death  is  caused  by  felony. 
[Lord  Denman,  C.  J.    Why  should  the  accursed  thing  be  sold  for  the 
good  of  the  soul  of  the  deceased  ?    Pattesov,  J.    I  cannot  find  that  a 
deodaad  has  ever  been  so  looked  upon.]    In  the  case  of  the  Lord  of  the 
Manor  of  Hampstead^  1  Salk.  220,  it  seems  to  have  been  assumed  that  the 
deodand  would  accrue,  whatever  was  the  character  of  the  death.     [Patte- 
SON,  J.    The  only  question  was,  how  much  of  the  chattels  was  to  be  deo- 
dand.]  In  Hale's  P.  C,  part  1,  ch.  32,  (vol.  i.  p.  419,)  the  law  of  deodand 
is  applied  to  death  by  felony  as  well  as  death  by  mu»dventure :  and  the 
definition  at  the  beginning  of  the  chapter  is  quite  general ;  *'  that  movable 
ffood,  that  brings  a  man  to  an  untimely  death.^'     [Patteson,  J.    He  does, 
however,  appear  to  confine  the  duty  of  the  iuiy,  in  this  respect,  to  the  case 
of  *'  the  deadi  of  a  man  by  ^misad venture. "J(a)    He  speaks  directly  r»gQ4 
afterwards  of  indictments  for  murder.    The  aigument  on  the  other   ■- 
side  goes  too  far.    If  this  inquisition  is  to  be  auashed  on  such  an  objection, 
it /will  follow  that,  wherever  an  inquisition  finds  &cts  establishing,  as  a  con- 
clusion of  law,  death  by  felony,  and  also  finds  that  a  chattel  was  moving  to 
tbe  death,  and  its  value,  tbe  inquisiticA  is  bad,  because  the  instrument  mi^t 
then  be  claimed  as  a  deodand.    And,  indeed,  the  quashing  of  that  part  of 
the  inouisition  which  states  that  the  vessel  was  moving  to  the  death,  which 
is  all  that  can  be  asked  for  on  this  objection,  will  not  assist  the  party  apply- 
ing for  this  rule ;  inasmuch  as  the  fiu^t  that  it  was  so  moving  is  a  conclusicm 
of  law  from  the  fiicts  stated  in  the  rest  of  the  inquisition.    And,  if  the  clause 
objected  to  should  remain,  it  will  not  prejudice  the  party ;  for  it  does  not 
make  the  boat  a  deodand,  unless  the  law  draws  that  conclusion. .  In  Rex  v. 
Carruthers,  2  Man.  &  Ry.  397,  the  finding  as  to  the  deodand  was  considered 
uncertain. 

Sir  W.  W.  FoUeU  replied.  Cur.  adv.  tniA. 

Lord  Denman,  C.  J.,  in  this  term,  (May  24th,)  delivered  the  judgment  of 
the  court. 

This  was  a  motion  to  quash  an  inquisition  taken  before  the  coroner  of 
Essex,  on  the  body  of  Robert  Mason,  by  which  a  verdict  of  manslaughter 
is  found  against  Josq>h  Polwart,  in  navigating  a  steamboat,  and  a  deodand 
of  800/.  is  laid  upon  the  steamboat. 

Some  objections  were  taken  to  the  language  suid  *form  of  the  in-  r#QOJ 
.quisition :  but  the  principal  point  was,  whether  a  coroner's  jury  can   ^  ^^ 

(a)  And  see  S  Hale's  P.  C.  6S ;  part  3,  ch.  S.  Compare  sects.  S,  3, 4  In  Reeves*)  Hist 
Bag.  Law,  vol.  ii.  p.  13,  it  is  said  that,  *'in  all  cases,  the  thing  which  was  the  rimaa  mot- 
tU  was  to  be  valued,  and  forfeited  as  a  deodand  to  the  king."  Bat  see  Bract,  fol.  123  a» 
tli^K  cited. 
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l&y  a  deodand  in  any  case  where  ih^  find  a  verdict  of  murder  or  man-* 
slaoghter. 

We  are  of  opinion  Hat  fhey  cannot ;  and  that  the  latter  part  of  die  inqm 
ntion,  which  relates  to  the  d^and,  must  be  quashed,  as  was  done  by  this 
oourt  in  the  case  of  Ex  parte  Carruthers. 

All  the  authorities  in  our  law-books  treat  deodands  as  being  due  where 
the  death  is  by  misadventure :  and  no  one  instance  has  been  adduced,  or 
€2an  be  found,  where  a  deodand  has  been  laid,  where  a  verdict  of  muider 
or  manslaughter  has  been  found. 

Whatever  may  have  been  the  origin  of  deodands,  we  can  find  no  reason 
tor  believing  that  they  were  regarded  in  the  light  of  fines  imposed  on  a  per- 
son guilty  of  some  misconduct  which  brought  about  the  &Ud  event.  But 
indeed  the  principles  on  which  they  were  established  are  so  entirely  matter 
of  conjecture  that  we  do  not  feel  called  upon,  or  justified,  at  the  present 
day,  to  extend  their  application,  but  rather  to  limit  them  strictly  to  the  cases 
in  which  we  find  them  establi^ed  by  practice  and  recognised  by  the  law. 
Lord  Coke,  in  the  third  Institute,  chap.  9,  has  these  words :  ''  Deodands 
when  any  movable  thing  inanimate,  or  beast  animate,  do  move  to,  or  cause 
the  untimely  death  of  any  reasonable  creature  by  mischance  in  any  county  of 
the  realm,  (and  not  upon  the  sea,  or  upon  any  salt  water,)  toU/unU  the  wiUf 
iffence^  orfauUof  himself ^  or  of  any  person. 

The  statute  De  officio  Coronatarisy  4  E.  1,  stat.  2,  ^)eaks  (sect.  2,  (13) ) 
of  deodands  in  the  latter  part,  unconnected  with  the  offence  of  murder,  or 
any  other  offence. 

*8251  ^^  Hale,  in  his  Pleas  of  the  Crown,  part  1,  chap.  *32,  vol.  i. 
-'  p.  419,  treats  of  deodands :  and  aU  the  cases  which  he  discusses  are 
of  death  by  misadventure.  He  says  that  *^  the  inquisition  oueht  to  inquire 
of  the  goods  that  occasioned  the  death,  and  the  value  of  them,  and  the 
villata^  where  the  mischance  happened^  shall  be  char^  with  process  for" 
ihem.  He  adds,  "And  this  is  the  reason,  that  in  every  mdictment  of  murder, 
manslaughter,  &c.,  the  indictment  finding,  that  he  was  killed  with  a  sword, 
staff,  &c.,  ought  to  find  also  the  price,"  "  because  the  king  is  entitled  to  that 
instrument."  No  doubt  that  is  so :  and  whether  the  king  be  entitled  to  the 
instrument  will  depend,  in  such  case,  upon  the  finding  of  the  jury  by  whom 
the  party  is  tried  on  such  indictment:  and  therefore  the  coroner's  juiy  might 
well  have  found  that  Joseph  Pol  wart  navigated  a  steamboat  oftne  value  of 
800/.  in  such  a  manner  as  to  be  guilty  of  manslaughter;  and  the  forfeiture 
would  depend  upon  the  subsequent  trial.  But  here  they  have  found  that 
the  steamboat  was  moving  to  the  death  of  Mason,  as  a  distinct  and  sub- 
stantive finding,  creatine  a  forfeiture  at  once ;  which  is  only  proper  to  be 
done  where  the  inquisition  is  final,  as  in  cases  of  misadventure,  and  no 
ulterior  steps  are  to  be  taken.  Lord  Hale  goes  on,  in  his  next  chapters,  to 
treat  of  murder  and  manslaughter ;  but  in  no  passage  mentions  deodands 
in  connection  with  those  offences. 

In  Fleta,  book  1,  chap.  25,  sect.  9,  deodands  are  treated  in  the  same 
manner  in  connection  with  death  bv  misadventure.  So  in  Bac.  Abr.  tit 
Deodand^  vol.  2,  p.  632,  7th  ed. ;  m  Foster's  Crown  Law,  tit.  Deodands^ 
disc.  2,  ch.  1,  8.  5,  p.  265;  in  1  East's  P.  C.  ch.  vi.,  s.  13,  p.  386;  in 
Hawkins's  P.  C.  b.  1,  c.  26,  sect.  3,  &c.,  vol.  1,  p.  161,  7th  ed. ;  in 
*Staundforde's  P.  C.  lib.  1,  c.  12,  p.  20  a;  and  in  Fhxky's  case, 
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We  have  therefore  no  difficulty  in  saying  that  this  finding  of  a  deodand 
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in  a  case  pf  muislau^ter,  now  for  the  fint  time  introduced,  is  bad,  and  tha* 
the  inquisition,  so  fiaur  as  regards  that  finding,  must  be  quashed. 

*^  Ordered,  that  so  much  of  an  inauisition  taken,''  &c.,  **  as  relates  to 

Ihe  deodand  therein  mentioned,  be  quashed  for  the  insufficiency 

thereof." 


The  QUEEN  v.  WILLIAM  WEST,  one  of  Ae  Proprietors  of  the  LEEDS 

and  SELBY  Railway. 

A  eoronei'i  inqulBition  found  death  by  misfortane*  and  that  certain  chattels  moving  to 
the  death  were  **  the  goods  and  chattels  of  and  in  the  possession  of  the  proprietors  of 
.  the  Hull  and  Belby  railway,  and  of  the  proprietors  of  the  Leeds  and  8elby  railway* 

Inquisition  quashed,  for  not  showing  the  deoidand  to  be  the  property  of  parties  named, 
it  not  appearing  that  there  existed  any  corporations  or  corporation  entitled  as  above. 

Sib  W,  W.  FoUeit  obtained  a  nde  nisi  in  Michaelmas  term,  1840,  on 
reading  the  inquisition  hereinafter  set  out,  to  quash  the  same  for  insuffi- 
ciency ;  and,  by  the  ni^e,  it  was  ordered  that  the  matters  of  the  rule  should 
be  put  into  the  crown-paper  for  argument :  notice  to  be  ^ven  to  the  soli- 
citor  for  the  treasury,  the  coroner,  and  the  widows  (if  any)  or  next  of  ion 
of  the  parties  deceased,  on  whose  bodies  the  inquisition  was  taken. 

The  inquisition  was  upon  three  dead  bodies.  It  found  that  the  three  all 
came  to  their  deaths  accidentally,  casually,  and  by  misfortune ;  and  that  a 
certain  steam  engine,  and  certain  railway-carriages,  were  moving  to  the 
respective  deaths,  ^*  and  are  the  goods  *and  chattels  of,  and  in  the  r«o^ 
possession  of,  the  proprietors  of  the  Hull  and  Selby  railway,  and  of  *- 
the  proprietors  of  the  Liceds  and  Selby  railway,  and  are  of  the  value  of  600L 
sterhng." 

Sir  J  Campbell f  Attorney-General,  now  showed  cause.  One  objection  (0) 
taken  1j  the  inquisition  is,  that  the  chattel  which  is  said  to  have  been 
moving  to  the  death  is  not  kid  to  be  the  property  of  any  individual  named. 
But  the  court  can  look  to  the  inquisition  only :  and  that  does  not  show  that 
there  may  not  be  corporations  named  '*  The  Proprietors  of  the  Hull  and 
Selby  railway,"  and  ^'The  Proprietors  of  the  Leedfs  and  Selby  railway,"  or 
one  corporation  named  "  The  Proprietors  of  the  Hull  and  Selby  railway,  and 
the  Proprietors  of  the  Leeds  and  Selby  railway."  The  court  cannot  see 
that  the  name  or  names  are  necessarily  wrong.(fr) 

Sir  W.  W.  Follettj  contri^.  If  the  chattel  be  the  property  of  a  corporation 
or  corporations,  that  should  distinctly  appear.  At  any  rate,  it  lies  on  the 
other  side  to  show  that  such  corporations  exist,  and  that  the  court  must 
notice  them,  as  would  be  the  case  if  it  appeared  that  there  was  a  public  ad 
of  parliament  creatine  corporations  under  these  titles.  A  conviction  describ- 
ing the  persons  convicted  as  **  Harrison  and  Company"  was  held  bad  in 
Bex  V.  Harrison^  8  T.  R.  506.    (He  was  then  stopped  by  the  court) 

*Lord  Dekman,  C.  J.    We  ou^t  to  have  some  authonty  brou^t   r«QAo 
before  us  to  show  that  this  finding  is  suflScient.     The  property  must   ■• 
be  described.     The  deodand  is  to  be  levied  on  the  owners. 

Pattesox,  Williams,  and  Coleridge,  Js.,  concurred. 

Rule  absolute. 

(a)  Other  objections  were  diseasied;  bat  the  report  ii  confined  to  that  on  which  alone 

Ihe  court  Jrcided.  t  ' 

(b)  8ir  F.  PoUock  was  proceedingr  to  address  the  conit  on  the  same  side ;  bat  Lord 
Denman,  C.  J.,  staled  that  the  ease  was  beard  on  eonciliam,  referring  to  Rigma  v. 
W,  11  A  Sl  E.  no.    See  p.  1S6. 
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The  QUEEN  v.  The  Inhabitants  of  EAST  VILLE. 

The  examination  of  a  pauper  stated  facts  tending  to  show  general  admissions  o^  a  set 
tlement  by  the  appellant  parish :  the  notice  of  objections  denied  the  fact  of  any  such 
settlement  and  the  fact  of  the  admissions.  On  the  appeal,  the  sessions  admitted  evi- 
dence  by  the  respondents  of  a  settlement  in  the  appellant  parish  by  hiring  and  sep> 
rice ;  and  confirmed  the  order  of  remoTal.  Ibtd^  that  such  evidence  was  inadmissi> 
ble,  under  stat.  4  &  6  W.  4,  c.  76,  s.  81 ;  and  this  court  quashed  the  order  of  sessions. 

On  appeal  against  an  order  of  justices,  removing  Sarah,  the  wife  of  Wil* 
liam  Thirsting,  from  the  parish  of  Friskney  to  the  township  of  East  Ville, 
(both  in  the  parts  of  Lindsey,  in  the  county  of  lincohi,)  the  sessions  con« 
firmed  the  onier,  subject  to  the  opinion  of  this  court  on  the  following  case: 

In  the  examination  of  the  pauper,  on  which  the  order  of  removal  was 
founded,  she  stated  as  follows :  '^  My  husband,  William  Thirsting,  absconded 
and  left  me  in  the  parish  of  Friskney,  about  seventeen  weeks  ago.  I  have 
often  heard  my  husband  say  that  his  place  of  settlement  was  in  East  Ville, 
ID  the  said  parts.  I  have  received,  within  the  last  year,  from  Mr.  Kent,  of 
East  Ville,  a  Christmas-box,  which  is  given  to  the  poor  persons  that  beloncr 
to  their  parish ;  and  Mr.  Tristing,  and  Mr.  Clater,  charge-bearers  ana 
inhabitants  of  Eeist  Ville,  told  me  that  we,  meaning  mvself  and  husband, 
belonged  to  their  parish :  and  Mr.  Tristing  said  they  had  taken  my  husband 
before  without  any  order."  "I  am  now  chargeable  to  the  parish  of 
Friskney." 
•QoQ-i       *The  statement  of  the  grounds  of  appeal  was  as  follows : 

-*       That  the  said  William  Thirsting's  settlement  is  not  in  the  said 
parish  of  East  Ville,  as  stated  in  the  examination  of  the  said  Sarah  Thirsting. 

That  the  said  Sarah  Thirsting  did  not  receive  relief  from  the  inhabitants  of 
East  \ille,  as  a  poor  person  belonging  thereto,  as  stated  in  her  examination. 

That  Mr.  Tristing  and  Mr.  Clater,  or  either  of  them,  did  not  admit  that 
the  settlement  of  the  said  William  Thirsting  was  in  the  said  parish  of  East 
Ville :  nor  was  the  said  William  Thirsting  ever  received  by  die  said  parish 
of  East  Ville  as  a  pauper  belonging  thereto,  without  an  order  of  justices,  as 
in  the  said  examination  is  alleg»l. 

On  the  trial  of  the  appeal,  the  respondents  proposed  to  i>fove  a  settlement 
gained  by  the  pauper's  husband  in  the  appellant  township  by  hiring  and 
service.  The  appellants  objected  to  the  admission  of  evidence  to  that  effect. 
The  sessions  received  the  evidence.  The  respondents,  in  addition,  gave 
evidence  of  verbal  statements  by  certain  inhabitants  and  rate-payers  of  the 
appellant  parish,  as  showmg  admissions  by  the  appellant  parish  of  the  settle- 
ment of  the  pauper's  husband  in  their  parish,  which  evidence  was  contra* 
dieted  by  other  evidence  on  the  part  of  tne  appellants.  The  appellants  also 
called  witnesses  to  rebut  the  proof  of  a  settlement  by  hiring  and  service  in 
their  parish. 

The  question  for  the  opinion  of  the  court  was,  whether  the  evidence  on 
behalf  of  the  respondents  to  prove  a  settlement  by  hiring  and  service  in  the 
appellant  parish  was  admissible  or  not. 

WkUekurst  and  WUlmare,  in  support  of  the  order  of  sesnons.    Undet 

*8301  ^^^*  ^^  ^^  ^^'  4  Jt  5  W.  4,  c.  76,  ^nothing  can  be  given  in  evi 
^  dence  b^  the  respondents  contradicting  the  examination :  and,  further, 
if  the  examination  itself  do  not  show  a  sufficient  ground  of  setdement,  the 
order  of  removal  must  be  quashed,  provided  the  point  be  taken  in  the  notice 
of  objections.  But  here  the  eviaence  of  hiring  and  service  was  given 
merely  to  support  and  explain  the  settlement  shown  by  the  admissions  of  the 
appellant  parish,  which  are  alleged  in  the  examination.    No  objection  b 

3x2 
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made  to  the  want  of  particularity  in  tbe  examinatioD :  and  it  slates  admis- 
sons  which  distinctly  show  the  existence  of  some  settlement  In  Ra  y. 
MUfertan^  6  A.  &  E.  878,  and  Ex  parte  Brotdey^  7  A.  &  £.  423,  the 
evidence  which  was  held  inadmissible  set  up  a  case  difiering  fiom  the 
statement  in  the  examinations.  It  cannot  reasonably  be  expected  diat  the 
examination  should  be  technically  accurate ;  Bex  y.  Kdvedonj  5  A.  &  £. 
687,  691 :  here  it  only  fiuls  to  show  the  precise  nature  of  the  settlement,  by 
settmg  out  evidence  instead  of  legal  r^mbs.  [CoLiauDGE,  J.  I  am  of 
opinion  that  what  I  said  in  Bex  y.  Kthedon  was  incorrect :  I  think  it  has 
been  overruled.  ](a)  At  airy  rate,  the  case  is  here  as  if  one  party,  in  a  civil 
suit,  had  tendered  a  larger  issue  than  he  was  entitled  to  tender,  but  the  <ilber 
party  had  joined  on  such  issue,  instead  of  demurring  specially.  In  Rex  v. 
Bromyardj  8  B.  &  C.  240,  this  court  held  that,  under  stat.  (U.  K.)  41  G.  3. 
c.  23,  s.  4,  an  appeal  against  a  rate  could  not  succeed  upon  a  defect  on  the  face 
of  the  rate,  where  such  objection  was  not  specified  in  the  notice.     Tbe 


Moctrine  is  applicable  to  the  notice  of  objection  under  sect  81  of  r^ooi 
Stat.  4  &  5  W.  4,  c.  76  ;  iter  v.  WUhemmck,  6  A.  &  £.  273.(*)  L  «* 
The  objections  traverse  only  the  settlement  generally,  and  the  feet  of  the 
admissions. 

Wildman  and  FhwerSy  conbi.  Sect  81  enacts,  not  that  no  grounds  of 
settlement,  but  that  no  grounds  of  removal,  shall  be  gone  into  which  are  not 
specified  in  the  examination.  The  hiring  and  service  is  a  ground  of  removal 
not  so  specified ;  for  the  admissions,  though  possibly  a  ground  of  removal, 
do  not  comprehend  hiring  and  service,  nor  are  they  general  allegations  of 
settlement,  under  which,  as  the  respondents  contend,  any  particular  settloneot 
may  be  shown,  but,  at  the  most,  allegations  of  grounds  of  removal.  It  is 
true  that  no  objection  is  made  to  the  order  or  examination  as  bad  on  their 
lace :  they  are  not,  in  fact,  so :  for  relief,  thou^  not  a  head  of  settlement, 
may  be  ground  of  removal.  No  advantage  can  be  taken  of  the  general 
traverse  of  the  settlement,  introduced  m  the  notice  of  objection.  Such  a 
traverse  was  nugatory  here :  or,  at  least,  it  must  be  read  with  reference  to 
the  examination.  It  cannot  raise  the  question  whether  there  be  any  possible 
settlement.  The  strictness  required  in  documents  under  sect.  81  appeals 
from  Begina  v.  WkUley  Upper^  11  A.  &  E.  90;  Begina  v.  The  JusHcet  cf 
the  West  Biding  of  Yorkshire,  10  A.  &  E.  685;  R^vm,  y.MddkUm  » 
Teesdak,  10  A.  &  E.  688 ;  Begina  v.  Bridgewater,  10  A.  &  E.  693. 

*Lord  DcNBfAN,  C.  J.     Notwithstanding  what  was  said  in  Bex  v.    r^Qoo 
Kelvt'fonj  I  am  of  opinion  that  tbe  evidence  objected  to  was  inad-   I- 
.  missible  under  an  examination  like  this,  and  that  the  objection  ought  to  have 
prevsuled.     The  order  of  sessions  must  be  quashed. 

Patteson,  Williams,  and  Colebidge,  Js.,  concurred. 

Order  of  sessions  quariied. 

(a)  See  Regina  v.  The  Juiticn  of  tht  Wnt  Riding  of  ToHcthirt,  10  A.  &  E.  685,  687.  68a 
(6)  See  Rtg^  t.  MiMkUm  m  Ttudah,  10  A.  &  E.  688 ;  Rtgima  v.  Cotiotk^  10  A.  &  B.  41T.' 


PAUL  V.  JAMES. 

Bj  Ktat  6  &  6  W.  4,  e.  zvit.,  for  pavinfr,  1i|rhtin|c,  &c.,  (among  other  plaees,)  the  1ibetl)r 
of  Saffron  Hill,  HaUon  Garden,  and  Ely  Rento,  in  Middlesex,  the  inhabitants  of  the 
liberty  entitled  to  meet  in  restry  or  oiher  public  meetinf^  were  empowered  to  elect 
commissioners  who  were  to  have  the  sole  saperintendence  of  the  paTing,  lighting, and 
preventing  nuisances  and  obstructions  in  **  the  several  squares,  streets,  lanes,  courts 
ways,  footways,  carriage  ways,  passages,  and  places"  within  the  liberfy :  the  i 
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era  were  empowered  to  pate  and  repair  all  (he  «*  squares,  streets,"  (&c^  as  JEibore,)  **  and 
places,'*  within  the  liberty :  power  was  given  them  to  light  the  squares,  &c.,  (as  above,) 
aod  places,  and  to  set  ap  lamps  and  oiher  works  for  lighting,  but  not  to  affix  them  to 
any  private  premises  without  leave:  the  commissioners  were  authorized  to  rate 
every  holder  and  occupier  of  land,  dec,  in  the  liberty  for  the  purposes  uf  the  act ;  and 
they  were  enabled,  at  their  option,  to  act  under  the  powers  conferred  by  this  act,  or 
those  given  by  the  Metropolis  Paving  Act,  67  G.  3,  c.  zxix. 

fily  Place,  Holborn,  is  within  the  liberty ;  ite  site  was  formerly  that  of  the  Bishop  of 
Ely's  palace,  but  became  vested  in  the  crown, and  was  aAerwards,  in  1776,  conveyed  (by 
the  Lords  of  the  Treasury,  under  an  act  of  parliament)  to  a  private  person  in  fee ;  and 
houses  were  built  upon  the  site,  with  a  carriageway  and  footways  between  them.  The 
footpaths  are  paved  and  the  carriageway  gravelled,  by  the  inhabitants,  voluntarily  and 
at  their  own  expense,  and  were  so  from  the  time  when  the  houses  were  built.  The 
ways  were  never  repaired  by  the  public,  nor  in  any  manner  dedicated  to  the  public 
use.  Ely  Place  communicates  with  public  thoroughfares  by  gateways,  formerly  en- 
trances to  the  palace ;  the  inhabitants  close  the  gates  at  night,  and  at  other  times  when 
they  think  fit ;  and  porters  employed  by  them  keep  out  objectionable  persons.  The 
gates  are  generally  open  in  the  daytime ;  and  the  public  pass  in  and  out,  but  have  no 
right  of  way.    The  inhabitants  pay  poor-rate  (for  the  liberty)  and  sewers'  rate. 

litld,  that  Ely  Place  was  not  a  **  square,  street,"  dec,  or  **  place,"  which  the  commissionere 
for  the  liberty  could  assume  jurisdiction  to  pave,  under  stat.  6  dc  6  W.  4,  c.  xviii.,  or 
Stat.  67  6.  3,  c.  xxix. 

Trespass  for  assaulting  plaintiff  and  endearouring  to  wrest  a  pickaxe 
from  him. 

•goQi  Pleas :  1.  Justification  as  servant  of  John  Carr,  ^alleging  that 
^  Carr  was  seised  of  a  close  called  Ely  Place,  and  that  plaintiff, 
without  Carres  license,  was  atteinpting  to  dig  up  with  the  pickaxe  a  flag* 
stone,  part  of  the  pavement  of  Ely  Place ;  and,  because  plaintiff  refused 
to  desist  on  request,  defendant,  as  Can's  servant,  endeavoured  to  hinder, 
Slc.  2.  Justification  of  the  trespass,  as  the  servant  of  William  Hodges, 
in  defence  of  a  close  in  the  possession  of  Hodges.  3.  Justification,  in 
defence  of  defendant's  own  possession  of  Ely  Place.  4.  Justification, 
alleging  that  defendant  was  possessed  of  a  messua^  with  a  private  way 
appurtenant  thereto  over  Ely  Place ;  and,  because  plaintiff  was  obstructing 
the  said  way  over  Ely  Place,  and  digging  up  the  pavement  thereof,  and 
refused  to  desist  on  request,  &c. 

Replication  to  plea  l.(a)  That  Ely  Place  was  a  paved  way  and  place 
within  the  limits  of  the  Local  Paving  and  Lighting  Act,  5  &  6  W.  4,  c.  xviii., 
and  was  within  that  part  of  the  liberty  of  &iffron  Hill,  Hatton  Garden,  and 
Ely  Rents,  which  had  not  been  pavecf,  &c.,  by  virtue  of  the  London  Paving 
Act,  8  G.  3,  c.  21,  and  was  and  had  been  within  and  under  the  jurisdiction 
and  control  of  ''  the  commissioners  for  paving  and  improving  the  liberty  of 
Saffron  Hill  in  the  county  of  Middlesex ;"  and  that  by  reason  of  the  premises, 
and  of  the  statutes  in  that  case,  &c.,  the  sole  power  and  superintendence  ot 
the  paving,  repairing,  cleansing,  lighting,  watering,  improving,  &c.,  the  said 
Ely  Place,  so  oeing  such  pav^  way,  had  been  and  was  vested  in  the  said 
commissioners ;  and  that  plaintiff,  l)eing  surveyor  to  the  commissioners,  by 
their  command  entered  into  Ely  Place  to  cany  the  purposes  of  the  said  act 
of  5  &  6  W.  4,  c.  xviii.,  mto  execution,  viz. :  to  pave  and  repair  the  said 
*8341  P^^^^  ^^y  *^"^^  place  there,  and  in  so  doing  necessarilv  endeavoured 
•I  to  dig  up  the  pavement  with  the  pickaxe,  when  defendant  committed 
the  trespasses,  &c.    Similar  replication  to  the  other  pleas,  mutatis  mutandis* 

The  rejoinder  to  the  replication  to  the  first  plea,  after  an  inducement  to 
the  effect  that  Ely  Place  was  and  always  had  been  a  private  way  and  place, 
and  repaired  by  and  at  the  sole  expense  of  the  several  owners  and  occupien 
for  the  time  being  of  certain  land,  messuages,  and  hereditaments  adjoining 

(a)  The  case  gave  only  aa  abstract  ottht  pleadiogs. 
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ind  near  thereto,  by  rateable  contributions  made  and  agreed  upon  bj  and 
amongst  themselves  from  time  to  time,  and  had  never  been  a  |>ublic  paved 
way  or  place  within  the  meaning  of  stat.  5  &  6  W.  4,  c.  xviii.,  and  had 
never  been  paved  or  repaired  by  the  public,  and  had  never  been  dedicated 
to  the  public  for  public  use  as  away  or  passage,  and  had  not  become  nor 
been  used  as  a  public  or  common  highway,  concluded  with  a  sp«>cial  traverse 
that  Ely  Place  was  or  had  been  a  paved  way  and  place  within  the  limits  of 
the  Local  Paving  Act,  5  &  6  W.  4,  c.  xviii.,  or  within  that  part  of  the 
liberty  of  Saffron  Hill,  Hatton  Garden,  and  Ely  Rents  which  had  not  been 
paved,  lighted,  and  cleansed  by  virtue  of  the  Ix)ndon  Pavbg  Act,  8  G.  3, 
c.  21,  or  was  or  had  been  within  and  under  the  jurisdiction  and  control  of 
the  said  commissioners  for  paving  and  improving  the  liberty  of  Saffron  iiill, 
in  the  county  of  Middlesex,  in  manner,  &c.;  and  concluded  to  the  country. 
Similar  rejomder  to  the  replication  to  the  second,  third,  and  fourtn  pleas. 
Issues  thereon. 

The  cause  came  on  for  trial  before  Lord  DENBfAir,  C.  J.,  at  the  sirring  in 
Middlesex  after  Michaelmas  term,  1838,  when  a  verdict  was  founa  Hn-  the 
plaintiff  *for  1^.  damages  and  40^.  costs,  subject  to  the  opinion  of    f  ^oqr 
this  court  on  a  special  case,  the  material  parts  of  which  were  is   ^ 
follows : 

The  plaintiff,  at  the  time,  &c.,  was  survevor  to  the  commissioiiers  for 
paving  and  improving  the  liberty  of  Saffron  Hill,  Middlesex.  The  de^trndpnt 
was  the  occupier  of  a  house  in  Ely  Place. 

Sect.  1  of  stat.  5  &  6  W.  4,  c.  xviii.,  local  and  personal,  public,  *'  for 
paving,  cleansing,  lighting,  and  regulating  the  several  parishes  of  St.  Ijarga- 
ret,  St.  John  the  Evangelist,  and  St.  James,  within  the  liberty  of  Westnanster 
in  the  county  of  Middlesex,  and  the  precinct  of  the  Savoy,  and  also  pirt  ot 
the  liberty  of  Saffron  Hill,  Hatton  Garden,  and  Ely  Rents,  within  the  same 
county ;  and  for  other  purposes  therein  mentioned,"  recites  stat.  2  o.  3, 
c.  21, (a)  and  several  other  acts  passed  for  altering,  amending,  and  m.dcing 
that  act  more  effectual.(ft)  It  further  recites  that  the  streets  and  public  places 
within  certain  parishes  in  the  said  act  named,  the  precinct  of  the  Savoy,  the 
liberty  of  Saffron  Hill,  Hatton  Garden,  and  Ely  Rents,  (except  such  part  ot 
the  said  last-mentioned  liberty  as  had  been  paved,  lighted,  and  cleansed  by 
virtue  of  an  act  made,"  &c.,  8  G.  3,  c.  21,)  t^nd  certain  other  streets,  &c., 
might  be  more  convenientiv  paved  or  macadamized,  repaired,  lighted, 
watered,  cleansed,  *regulated,  or  otherwise  improved  and  kept  free  r#Qog 
from  nuisances  and  obstructions,  and  considerable  expense  saved  to  ^ 
the  inhabitants  of  the  said  several  parishes,  precinct,  and  liberty,  if  the  same 
were  withdrawn  from  the  control  and  jurisidiction  of  the  commisdoners  who 
were  appointed  under  and  by  virtue  of  some  or  one  of  the  said  acts  therein- 
before recited,  and  were  vested  in  commissioners  to  be  appointed  or  other- 
wise as  thereinafter  mentioned.  And  it  enacts  that,  from  and  after  the  first 
election  of  commissioners  for  the  purposes  of  this  act,  the  recited  acts,  so  far 
as  Aey  relate  to  the  paving,  &c.,  of  the  several  squares,  streets,  lanes,  courts, 
ways,  footways,  carriageways,  passages,  and  places  within  the  parishes  in 

(a)  Entitled  « An  act  for  paving,  cleansing,  and  ligrbting  the  squares,  streets,  and 
Iknes,  within  the  city  and  liberty  of  Westminster,  the  parishes  of  8t.  Giles  in  the  Fif  Id% 
dt.  George  the  Martyr,  8t  George  Bloomsbary,  that  part  of  the  parish  of  8t.  Andrew's 
Holbom  which  lies  in  the  county  of  Middlesex,  the  several  liberties  of  the  Rolls  and 
Savoy,  and  that  part  of  the  duchy  of  Lancaster  which  lies  in  Che  ccmnty  of  Middlesex, 
and  for  preventing  annoyances  therein ;  and  for  other  purposes  therein  mentioned." 

m  Stat.  3  G.  3,  c.  23;  4  G.  8,  c  39;  6  G.  8,  c.60;  11  G.  8,  c.  S3;  30  G.  8,  c  53;  and 
M  CT.  8,  c  xxiii.,  local  and  personal,  pablic 
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Ibis  clause  named,  the  precinct  of  die  Saroy,  the  libeHy  of  Safiron  Hill, 
Hatton  Garden,  and  Ely  Rents  in  the  parish  of  St.  Andrew's  Holbom,  and 
to  certain  streets  or  places  also  named,  shall  be,  and  the  vm^  9re  there- 
by, repealed ;  and  the  sole  power  and  superintendence  of  the  p^viiig,  repair- 
ing, cleansing,  lighting,  watering,  and  improring,  and  prey^^tipg  nuisances 
and  obstructions  m  the  said  squases,  streets,  &c.,  and  places,  9^  well  as  of 
several  other  streets,  &c.,  described  in  the  clause,  ace  thereby  y^sted  in  the 
commissioners  to  be  elected  for  such  parish,  precinct,  or  liberty  respectively 
as  thereinafter  mentioned. 

Sect.  12  empowers  the  inhabitants,  having  a  right  to  assemble  in  vestiy 
or  other  public  meetings  in  and  for  ttiat  part  of  ttie  said  liber^  of  Saffron 
Hill,  Hatton  Crarden,  and  Ely  Rents  which  has  not  been  paved,  Ji^tf.d,  and 
cleansed  by  the  said  act  of  8  G.  3,  to  meet  and  elect  commissioqers  for  carry- 
ing this  act  into  execution  in  such  part  <^the  said  liberty  as  aforesaid,  who  shall 
*8371  ^^  ^^^  ^^  ^c  commissioners,"  &c.,(as  in  th^  ^replication.)  Sects. 
J   9, 10,  and  11  give  the  same  power  to  the  inhabitants  of  other  districts. 

Sect.  28  empowers  the  said  commissioners  in  eadi  of  the  said  parishes, 
precinct,  and  hberty  to  cause  the  several  squares,  streets,  lanes,  couits,  ways, 
footways,  carriageways,  passages,  and  pliuces  within  such  parish,  precinct, 
or  liberty,  or  such  of  them,  as  they  shall  from  time  to  time  think  proper  to 
be  well  and  sufficiently  lighted  at  such  times  and  in  such  manner  as  they 
shall  direct,  and  empowers  them  to  provide  and  set  up  lamps,  &c.,  and 
works  necessary  for  such  lifting,  and  to  affix,  cany,  or  place  any  such  lamp 
or  works  to,  upon,  or  against  any  buildings  or  premises,  and  to  alter  or 
remove  and  repair  the  same,  &c.  Sect  29  restricts  them  from  affixing  any 
pipe  or  other  tning  for  die  conveyance  of  gas  for  lighting  any  of  the  said 
sq^uares,  streets,  &c.,  against,  through,  or  into  any  private  buildings  or  pre- 
mises without  the  consent  of  the  owners  and  occupiers. 

Sect.  39  empowers  them  to  alter,  regulate,  and  increase  the  number  and 
position  of  the  lamps  in  anv  of  the  streets  and  public  places  within  th^ir 
respective  jurisdictions,  and  also  to  alter  the  level  of  any  such  street  or  pub- 
lic place,  and  the  form  of  the  pavement  or  the  materials  with  which  the  same 
is  or  shall  be  paved,  or  otherwise  made  or  formed. 

Sect.  44  enacts  that  it  shall  be  lawful  for  the  said  commissioners  in  the 
several  parishes,  precinct,  and  liberty  from  time  to  time,  and  at  all  times 
hereafter,  to  pave,  macadamize,  or  omerwise  make,  keep,  repair,  and  alter 
all  the  squares,  streets,  lanes,  courts,  ways,  fix>tways,  carriageways,  passages, 
and  places  within  the  parishes,  precinct,  and  liberty  for  which  they  may  be 
^8381  *^PP^i'^^^^9  ^^  which  may  be  placed  under  their  jurisdiction  by  virtue 
^  of  that  act,  except  as  therein  is  excepted. 

Sect.  45  empowers  and  requires  the  commissioners  in  each  of  the  said 
parishes,  &c.,  to  make  rates  for  the  purposes  of  the  act  upon  every  person 
who  shall  inhabit,  hold,  use,  occupy,  ftc.^  or  may  otherwise  be  liable  undfer 
this  act  to  be  rated  or  assessed  for,  anv  land,  ground,  house,  &c.,  within 
each  of  the  said  parishes,  precinct,  and  liberty,  &c. ;  the  money  to  be  vested 
in  the  commissioners  for  the  purposes  of  this  act. 

Sect.  77  enacts  that  all  the  clauses,  provisions,  powers,  and  authorities, 
articles,  matters,  and  things,  contained  in  stat.  67  G.  3,  c.  xxix.,  local  and 
personal,  public ,(a)  ^^for  oetter  paving,  improving,  and  regulating  the  streets 
of  the  metropolis,  and  removing  and  preventing  nuisances  and  obstrtictions 
therein,''  shall  remain  and  be  in  full  force  and  effect  in  the  parishes,  pre- 
dnct,  and  liberty  comprised  within  the  jurisdiction  of  this  act,  and?  that  the 

(a)  Printed  entire  in  the  Statntee  at  Large. 
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commimoners  may,  fiom  time  to  time  and  at  aU  times,  either  act  under  aU 
or  any  of  the  clauses,  &c.,  and  authorities  contained  in  that  act,  or  the 
clauses,  &c.,  of  the  present  act,  as  they  may  think  proper. 

The  case  then  set  out  sect  1  of  stat.  57  G.  3,  c.  xxix.,  noticed  the  pow- 
ers given  and  proviaons  made  Inr  that  act  for  effecting  die  objects  of  the 
preamble,  and  referred  to  several  sections  in  >vhich  the  persons  to  exercise 
the  powers,  and  cany  into  effect  the  provisions,  are  described  as  **  the  com- 
missioners or  trustees,  or  other  persons  having  the  control  of  the  pavements 
of  the  streets  and  public  places  in  any  parochial  or  other  district  within  the 
jurisdiction  of  this  act,'^&c.  It  enumerated  several  other  sections  where 
me  places  in  which  *the  powers  are  to  be  exercised  and  provisions  r^oog 
earned  into  effect  are  described  as  "  streets  and  public  places."  It  ■- 
also  set  forth  the  substance  of  sect.  54,  which  empowers  the  commissioners 
to  cause  streets  and  public  places  to  be  paved,  rqpaved,  and  repaired  by  the 
owners,  &c.,  of  adjoming  premises,  or  themselves  to  pave,  &c«,  such  streets, 
and  take  the  streets,  &c.,  so  to  be  paved  by  them  into  their  own  particular 
jurisdiction ;  the  owners,  &c.,  of  messuages,  &c.,  to  be  rated  for  the  charges. 

The  case  then  proceeded  as  follows :  The  parish  of  St.  Andrew,  Hol- 
bom,  is  divided  ioto  three  districts :  the  parish  of  St.  Andrew^  Holbom,  in 
the  city  of  London,  the  parish  of  St.  Andrew,  Holbom,  above  Bars,  in  the 
county  of  Middlesex,  and  the  Liberty  of  Saffron  Hill,  Hatton  Garden,  and 
Ely  Rents,  io  the  parish  of  St.  Andrew,  Holbom,  in  the  county  of  Middle- 
sex. Each  of  these  districts  has  separate  overseers,  and  separate  commis- 
sioners for  paving  and  lighting ;  and  they  are  separate  districts  with  respect 
to  the  relief  and  maintenance  of  the  poor.  .  Ely  Place  is  situated  within,  and 
is  part  of,  the  Liberty  of  Saffron  HiJl,  Hatton  Garden,  and  Ely  Rents,  and 
is  within  that  part  of  the  metropolis  which  is  included  in  the  weekly  bills  of 
mortality.  It  had  not,  at  the  time  of  the  passing  of  stat.  5  &  6  W.  4,  c.  xviii., 
been  paved,  lighted,  and  cleansed  by  virtue  of  stat.  8  G.  3,  c.  21,  and  is 
not,  unless  subiect  to  the  control  of  the  commissioners  under  stat.  5  &  6  W. 
4,  c.  xviii.,  subject  to  the  control  of  any  commissioners,  trustees,  or  other 
persons  havine  the  control  of  the  pavements  under  an  act  of  parliament 

The  site  of  Ely  Place,  before  1772,  belonged  to  the  bishopric  of  Ely ;  and 
the  bishop's  palace,  called  Ely  House,  stood  upon  it :  but  in  1772,  the 
ground,  with  the  palace,  which  had  become  ruinous,  and  all  erections 
^thereon,  were,  by  stat.  12  G.  3,  c.  43,  vested  in  the  crown  for  pub-  vmoAfk 
lie  purposes.  In  1776  the  same  ground  and  premises  were,  by  an  ■- 
act  passed  in  17  G.  3,  c.  33,(a)  vested  in  the  Commissioners  of  the  Trea- 
suiy,  or  the  lord  high  treasurer  for  the  time  being,  upon  certain  trusts,  and 
were  aflerwards,  in  pursuance  thereof,  by  lease  and  release  of  18th  and  19th 
November,  1776,  conveyed  to  Charles  Cole  in  fee.  Soon  aflerwards  Ely 
House  and  the  other  buildings  on  the  premises,  except  Ely  Chapel,  (which 
is  still  standing  there,)  were  pulled  down ;  and  the  present  Ely  Place  was 
erected  on  the  site. 

The  principal  entrance  to  Ely  Place  is  from  Holbom,  on  the  south  side  of 
£ly  Place.  There  is  a  row  of  houses,  twenty-two  in  number,  extending 
from  south  to  north  along  the  east  side,  and  another  row,  consisting  of  twen^ 
houses,  and  also  the  old  chapel,  extending  along  the  west  side.  There  is, 
in  front  of  each  row,  a  footpath,  and  between  the  fdotpaths  a  carriageway 
from  the  south  to  the  northern. extremity  of  the  place.  The  footpajAs  are 
paved  with  flagstones  in  the  usual  manner,  and  the  carriageway  gravelled ; 
<hey  were  so  respectively  paved  and  gravelled  soon  after  the  palace  wai 

(a)  8UL  16  0. 8,  c.  33,  s.  IS,  appears  to  be  meant 
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remoyed  and  the  houses  in  Ely  Place  bnOt,  and  have  been  so  pared  and 

gBiTelled  ever  since  at  the  expense  of  the  owners  and  occupiers  of  houses  in 
y  Place,  and  hare  never  been  repaired  by  thepubUci  and  have  never  been 
in  any  manner  dedicated  to  the  public  use. 

At  the  Holbom  entrance  there  is  a  gateway  for  carriages  and  another  for 
fi>ot-passengers,  havine;  respectively  gates  therein.  There  were  woodctn  gates 
in  the  same  place  while  Ely  House  stood ;  and,  in  die  interval  of  time 
*8411  ^^^^^^  ^^^  removal  of  them  and  the  erection  *of  the  present  gates, 
-I  a  wooden  bar  was  kept  across  the  same  place.  At  these  gates 
porters,  employed  and  paid  by  subscription  among  the  inhabitants  of  Ely 
Place,  have  been  stationed  by  day  and  niriit ;  and  the  gates  have  always 
been  shut  at  night;  during  which  time  Ely  Place  has  been  guarded  by 
watchmen  employed  and  paid  in  like  manner  by  the  inhabitants.  On  the 
western  side,  about  halfway  up,  there  is  a  foot-passage  called  Mitre  Court, 
leading  from  Ely  Place  into  Hatton  Garden :  across  this  passage,  at  the  end 
joining  Hatton  Garden,  is  also  a  gate  opening  inwards  to  Ely  Place,  kept 
closed  at  night  by  a  private  watchman  employed  and  paid  by  tne  inhabitants 
of  Ely  Place.  At  the  northern  end  of  Ely  Place  there  was  formerly  a  gate- 
way leading  from  Ely  Place  through  a  yard  called  Bleeding-h^art  yard  into 
a  street  caSed  Charles  street,  which  street  is  a  public  thoroughfare.  This 
gateway  was  erected  in  the  place  where  the  back  gates  to  the  bishop's  palace 
had  stood.  This  gate  was  shut  or  open  as  the  Inhabitants  of  Ely  Place 
thought  fit ;  the  inhabitants  had  keys  to  it ;  and  some  of  them  used  this  gate- 
way as  a*  way  to  the  stables  occupied  by  them  in  Bleeding-heart  yard. 
When  the  gate  was  open,  persons  could  and  did  pass  by  this  gateway 
between  Bl^ine-heart  yard  and  Holbom ;  but  for  the  last  forty  or  fifty  ^ears 
this  passage  has  oeen  closed  up  altogether.  Except  at  the  first-mentioned 
^teway  from  Holbom,  and  the  passage  through  Mitre  Court  before  men- 
tioned, Ely  Place  b  closed  on  all  sides,  and  can  only  be  entered  through 
one  of  the  last-mentioned  gateways  or  passages.  The  public  have  no  right 
of  way  throu^  the  gateways  or  passages  or  over  the  carriageway  or  foot- 
paths m  Ely  Place ;  but  the  gates  have  been  generally  kept  open  during  the 
moAoi  day ;  ^during  which  period  the  public  have  been  accustomed  to  go 
-I  in  and  out,  and  in  so  doing  to  use  the  footpaths ;  but  the  inhabitants 
have  closed  these  gates  in  the  daytime  whenever  they  thought  fit,  and  have 
been  used  to  close  them  particulariy  during  the  days  of  cattle-markets  in 
Smithficld,  and  on  occasions  of  ptiblic  executions  at  Newgate :   and  the 

Eorters  employed  by  the  inhabitants  have  been  accustomed  to  drive  out 
eggars,  collectors  of  old  clothes,  and  other  objectionable  people, 
^nce  1835,  the  inhabitants  of  Ely  Place  have  regularly  been  rated  to 
the  relief  of  the  poor  for  the  said  liberty,  and  have  regulariypaid  the  same. 
They  have  also  paid  sewers'  rates.  Before  the  passing  of  stat  5  &  6  W.  4,  c. 
xxviii.,  the  owners  and  inhabitants  of  Ely  Place  voluntarily  paved,  gra- 
velled, and  repaired  it  as  before  mentionecf. 

After  the  passing  of  that  act,  viz.,  November,  1836,  the  commissioners 
under  the  last-mentioned  act  gave  notice  of  their  intention  after  the  ensuing 
Christmas  to  enter  Elly  Place  and  take  upon  themselves  the  future  lighting^ 
cleansing,  repairing,  and  improving  of  it  under  that  act  and  stat.  67  G.  3, 
C.  xxix.  On  July  18th,  1837,  the  plaintifT,  being  surveyor  t:  nhe  ^'^mmis- 
doners,  entered  Ely  Place  by  dieir  order  in  pursuance  of  the  notice,  claim- 
ing, under  them,  a  right  to  repair  the  pavement  of  the  footpaths  therein,  and 
was  digging  up  a  flagstone  of  one  of  the  said  footpaths  for  that  puipooe 
when  the  trespass  was  committed|  plaintifl*  refusing  to  desist 
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The  question  for  the  opbion  of  the  court  was,  whether  Hj  Place,  or 
the  said  footpath  at  the  time  of  the  trespass,  was  a  paved  way  or  place 
within  and  under  the  jurisdiction  and  control  of  the  conunissioneni  for 
^paving  and  improving  the  liberty  of  Saffixm  Hill,  in  the  county  of  r*o^Q 
Middlesex.  If  the  court  should  be  of  that  opinion,  a  verdict  was  ^ 
to  be  entered  for  the  plaintiff;  otherwise  a  nonsuit 

Sir  /.  Campbellj  Attomey-Cieneral,  for  the  plaintiff.  The  substantial 
question  is,  whether  streets  and  places  which  are  de  facto  public,  though 
not  yet  dedicated  to  the  public  as  thorough£ures,  may  be  paved  and  lighted 
by  the  commissioners,  or  whether  the  imiabitants  have  power  to  exclude 
them.  Stat  8  G.  3,  c.  21,  may  be  left  out  of  consideration :  the  case  turns 
mainly  on  stat  5  &  6  W.  4,  c.  xviii.  The  commissioners  are  elected,  under 
sect.  12  of  that  act,  by  the  qualified  inhabitants  of  the  liber^ :  the  house- 
holders in  Ely  Place,  therefore,  may  exercise  a  choice  in  the  appointment 
Sect.  44  empowers  the  commissioners  for  the  several  parishes,  precinct,  and 
liberty,  in  ^e  most  general  terms,  to  pave  and  repair  '^  all  the  squares, 
streets,  lanes,  courts,  ways,  footways,  carria^ways,  passages,  and  places 
within  the  paridbes,  precinct,  and  liberty  for  n^ch  they  mav  be  appointed." 
It  cannot  be  denied  that  Ely  Place  is  a  place  within  the  liberty  for  which 
these  commissioners  are  appointed.  Sect  44  must  be  read  together  with  sect 
28,  which,  in  precisely  similar  language,  empowers  the  commissioners  to 
lisht  the  squares,  streets,  places,  &c.,  within  their  districts,  and  sect.  29, 
miich  prohibits  them  from  affixing  gas-pipes,  &c.,  for  lighting  the  squares, 
streets,  &c.,  or  places,  to  any  private  building  or  premises :  an4  it  may  be 
inferred  from  this  last  restriction,  that  the  legislature  contemplated  a  power 
of  lighting  places  which  might  not  be  dedicated  to  the  public.  Sect  39 
gives  them  a  jurisdiction  as  to  the  pavements,  in  connection  with  thdr 
powers  as  to  l^hting.  The  inhabitants  of  Ely  *Place  would  clearly  r^o^ 
be  rateable  under  sect  45.  Would  they  have  been  subjected  to  ^ 
this  burden  if  the  paving  and  lighting  clauses  had  not  been  meant  to  com- 

1>rehend  them,  the  rate  being  for  the  purposes,  among  others,  of  paving  and 
igfatmg?  Stat  67  G.  3,  c.  xxix.,  does  not  seem  to  go  farther,  as  to  this 
question,  than  stat.  5  &  6  W.  4,  c.  xviii.  Ely  Place,  as  the  case  describes 
it,  has  the  principal  characteristics  of  a  ^^  place"  to  which  it  might  be  pre- 
sumed that  this  act  was  meant  to  extend.  One  and  the  same  constructioB 
must  be  applied  to  the  provisions  for  paving,  for  lighting,  and  for  removing 
nuisances  and  obstructions ;  and  convenience  is  strongly  in  iavour  of  hold- 
ing each  of  the  clauses  applicable.  It  would  be  very  unreasonable  to  say 
that  the  inhabitants  of  a  hne  of  street  half  a  mile  long  might  prevent  the 
exercise  of  all  these  powers  because  they  or  some  proprietor  retained  the 
privilege  of  putting  up  a  bar.  Could  Southampton  street,  Covent  Garden, 
be  exempted  from  such  an  act  on  this  ground  ?  The  whole  argument  for 
•the  defendant  is,  that  Ely  Place  is  not  a  place  within  the  act  of  6  &  6  W. 
4,  c.  xviii.,  because  it  is  not  dedicated  to  the  public  as  a  way ;  that  is,  in 
effect,  that  the  Words  **  dedicated  to  the  public"  must  be  added  to  the 
enumeration  of  **  squares,  streets,"  &c.,  and  '^  places,"  in  sect.  44. 
.     Sir  W.  W.  FoUdi,  contrit,  was  stopped  by  the  court. 

Lord  Denican,  C.  J.    There  is  no  doubt,  upon  this  case,  that  Ely  Place 
is  private,  just  as  much  as  if  it  had  remained  a  bishop's  palace. 
Patteson,  Williams,  and  Ckn^SBiDGE^  Js.,  concurred. 

Nonsuit  to  be  entered 
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•845J  •RALPH  v.  HARVEY. 

RICHARDS  V.  The  Same. 

Where  a  defendant  is  abnrged  vith  n  debt  as  partner  in  a  mining  company,  but  is  not 
shown  to  have  either  contracted  snoh  debt  personaliyi  or  represented  himself  to  the 
plaintiiT  as  a  partner,  the  (hot  of  his  having  been  partner  may  nevertheless  be  shown 
by  evidence  short  of  strict  proof  that  he  had  execated  a  deed  of  copartnership,  or  was 
legally  interested  in  the  mine.  Admissions  made  by  him,  before  or  aAer  the  debt  was 
ircarred,  may  be  evidence  for  this  purpose. 

Per  Lord  Denman,  O.  J.  An  andersheriff  sending  bis  notes  to  the  eoart,  on  motion  for  a 
new  trial  on  the  ground  of  misdirection,  should  state  the  manner  in  which  he  submit* 
ted  the  case  to  the  jury,  and  not  leave  it  to  be  shown  by  affidavit. 

Ralph  T.  Harvey  was  an  action  of  debt  for  work  and  labour ;  plea,  Nunquam 
indebitatus.    The  cause  was  tried,  April  ISth,  1841,  at  the  Guildhall,  Devon* 

Eort,  before  the  deputy-sheriffto  the  sheriffof  Devon.  It  appeared  that  the  work 
ad  been  performed  at  a  mine,  held  by  a  mining  company ;  and  the  plain- 
tiff's case  was,  that  the  defendant  had  become  liable  as  a  partner.  The 
work  was  done  in  the  first  four  qionths  of  1840.  It  was  not  proved  that  the 
defendant  had  personally  contracted  with  or  employed  the  plaintiff,  or  had 
led  plaintiff  to  suppose  him  a  partner  in  the  mine ;  nor  was  evidence  given 
of  any  instrument  of  partnerdiip ;  but  the  plaintiff  endeavoured  to  show  that 
defendant  was  in  feet  a  partner,  by  admissions  in  conversation.  The  defend- 
ant was  stated  to  have  said,  ailer  the  work  in  question  had  been  done,  and 
the  mine  had  stopped,  that  he  held  100  shares,  that  he  would  see  the 
manager,  and  that  arrangements  would  be  made  for  payment.  Vice  v.  Lady 
JInem,  7  B.  &  C.  409,  (14  £.  C.  L.  R.  63,)  S.  C.  at  nisi  prius,  Moo.  &  M.  96, 
was  cited  for  the  defendant,  and  Tredwen  v.  Bowme^  6  M.  &  W.  461,  for 
the  plaintiff.  Some  evidence  was  given  for  this  defendant,  to  show  that  he 
had  never  actually  become  entitled  to  shares  in  the  mine.  The  deputy^ 
sheriff  told  the  jury  that  Vice  v.  LadyJinson  was  stiU  law,  and  not  ovenuled 
by  Tredwen  v.  Bourne:  that,  no  deed  of  copartnership  being  proved  by  the 
•8461  ?^^^^f  ^^"^^  ^^  ^  copartnership,  and  veiy  meagre  evidence 
^  indeed,  beyond  admissions,  of  the  defendant  being  a  shareholder. 
Verdict  for  defendant. 

In  Easter  term  last,  a  rule  nin  was  obtained  for  a  new  trial,  on  an  affidavit 
by  the  attorney  who  had  acted  as  the  plaintiff's  advocate,  stating  the  above 
direction  of  the  deputy-sheriff.  An  affidavit  was  made  in  opposition  to  the 
rule,  by  the  agent  who  had  attended  for  the  defendant,  stating  the  direction 
to  have  been,  that,  if  defendant  was  a  shareholder  before  or  at  the  time  when 
the  work  was  done,  he  was  liable ;  or  if  he  had  held  himself  out  to  the 
world  as  such :  that  the  jury  had  to  consider  whether  he  was  a  shareholder 
or  not:  that  the  evidence  to  prove  him  a  shareholder  was  extremely  meagre, 
and  the  deputy-sheriff  did  not  think  the  admissions  they  had  heard,  to  the 
two  or  three  persons  who  had  been  examined,  were  to  be  taken  as  evidence 
sufficient  to  prove  defendant  a  shareholder:  and  that  he  considered  the  case 
of  Vice  V.  Lady  Anson  still  to  be  law.  The  deputy-sheriff  made  no  state- 
ment, in  his  notes,  as  to  the  terms  of  his  summing  up. 

Richards  v.  Harvey  was  an  action  of  debt  against  the  same  defendant  for 
work  and  labour  at  the  same  mine.  Plea,  Nunquam  indebitatus.  The 
cause  was  tried  before  the  same  deputy-dieriff,  on  February  4th,  1841,  and 
was  in  all  material  respects  the  same  as  Ralph  v.  Harvey.  Admissions,  after 
the  mine  had  stopped,  were  proved,  to  the  same  effect  as  in  that  case.  No 
witness  was  called  for  the  defendant    Verdict  for  defendant.    A  rule  nisi 

3Y 
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vma  obtained  for  a  new  tiud  b  last  Easter  torn.  An  affidayit  in  aoppoct  of 
the  rule  (sworn  by  the  attorney  who  acted  as  the  plaintiff's  advocate)  staled 
that  the  ^deputy-sheriff  summed  up  the  case,  and  directed  the  juiy,  rto^ 
upon  the  authority  of  Vice  t.  Lady  Anton^  that  there  was  no  eri-  ^ 
dence  to  diow  that  the  defendant  was  a  8hardK>lder;  and  he  hdd  that,  if 
the  admissions  had  been  made  befcxe  the  mine  stopped,  and  at  a  time  lAen 
it  was  working,  the  plaintiff  could  have  recoyered,  bu^  as  the^  were  made 
after  the  mine  nad  stopped,  they  had  no  wei^t.  The  affidavit  m  exposition 
to  the  rule  ^swom  by  the  agent  who  had  attended  for  ^e  defendant)  slated 
that,  accordmg  to  the  deponent's  belief,  ttie  deputy-Aeriff  had  not  said  that 
there  was  no  evidence  of  defendant  being  a  shareholder,  but  had  left  it  to 
the  jury  to  decide  whether  or  not  he  was  a  shareholder,  or  had  held  himself 
out  to  the  worid  as  such,  sayins  that,  if  he  had  done  so  while  the  mine  was 
working,  he  must  be  presumea  to  have  had  sufficient  intoest  to  make  him 
a  partner :  and  that,  after  reading  over  the  evidence,  the  deputy-sheriff  toM 
the  jury  that,  if  the  defendant  had  g^ven  any  audKNity  or  direction,  he  should 
have  recommended  them  to  find  a  verdict  for  the  plaintiff,  but,  as  it  was,  he 
left  it  in  their  hands.  The  deputy«dieriff,  in  his  notes,  made  no  statement 
as  to  his  summing  up. 

Sir  F.  Pollock  now  showed  cause  against  the  two  rales.  Vice  t.  Lady 
Jhuon^  if  it  is  still  to  be  considered  law,  estabfishes  this :  that,  in  actions 
against  persons  charged  as  members  of  mining  companies,  for  worir  done, 
&c.,  on  the  common  account,  if  there  be  no  personal  contract  shown  between 
the  plaintiff  and  defendant,  it  must  be  proved  by  strict  evidence  that  the 
defoidant  was  a  *partner  and  so  liable:  and  mere  loose  admissions  r^o^o 
are  not  equivalent  to  such  evidence.  The  declarations  in  these  *- 
cases,  at  any  rate,  were  capable  of  explanation,  and  not  conclusive.  As  to 
the  alleged  misdirection  m  Richards  v.  Harvey ^  the  affidavits  differ;  and  the 
case  appears  to  have  been  left  in  the  hands  of  the  juiy. 

Erie  and  BuU^  contri.  JVedwen  v.  Bourne  shows  that  the  proof  of  liabi* 
lity  by  admissions  is  not  so  strictly  excluded  as  the  defendant  in  this  case 
would  infer  from  the  judgment  in  Pice  v.  Lady  Anson,  If  that  case  decides 
that,  where  the  defendant  has  not  personally  craitracted,  or  held  himself  out 
as  a  partner,  nothing  can  make  him  liable  but  proof  of  a  regular  Inpl  title, 
the  opinions  just  now  delivered,  (June  3d,  1841,)  by  the  Ck)Uft  of  Common 
Pleas  in  Steigenberger  v.  Cbrr,  3  Scott's  New  Rep.  466,  contradict  it.  In 
Vice  V.  Lady  Anson^  such  a  doctrine  was  not  necessaiy  to  the  decision,  and 
was  less  strongly  laid  down  in  this  court  than  at  nisi  prius.  The  words  of 
the  summing  up  in  Bahh  v.  Harney^  that,  ^'  no  deed  of  copartnership  being 
proved  by  the  plaintifll,  there  was  no  copartnership,  and  very  meagre  evi* 
dence  indeed,  Mfond  admissions^  of  the  defendant  being  a  shareholder," 
must  have  led  the  jury  to  suppose  that  the  admissions  were  to  be  left  out  of 
consideration :  but  they  were  evidence  for  the  jury,  as  much  as  the  letters 
in  JVedwen  v.  Boame.  Nor  was  the  direction  accurate  as  to  the  evidence 
of  copartnership.  In  Bidiards  v.  Harvey  the  summing  up  had  the  additional 
defect  of  leading  the  jury  to  suppose  that  admissions  could  be  of  no  avail 
if  made  after  the  work  was  done.  The  affidavits  difler;  but  this  appears, 
^in  substance,  to  have  been  the  direction.  [Lord  Denbian,  C.J.  It  r«o^ 
is  not  satisfactory  to  have  the  statement  of  the  advocates  on  this  ^ 
point ;  we  should  have  that  of  the  judge.  Sir  F.  PoUoek.  It  would  be 
desirable  that  a  rule  should  be  made  to  that  eflect.  Lord  Denmak,  C.  J. 
I  thought  it  was  the  rale.  Sir  F.  Pollock.  It  has  peri)aps  been  tbooglit 
that  an  assessor,  in  making  such  a  statement,  would  be  assuming  too  nmA 
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ibf  provmce  of  a  superior  judge.  Lord  Denmav,  C.  J.  Not  at  all.]  Ad* 
mlssioiis  after  the  work  was  done  would  throw  light  on  the  defendant's  con* 
duct  or  expressions  while  it  was  proceeding. 

Lord  DfiNMANy  C.  J.  The  rules  must  be  absolute.  The  deputy-sheriS 
laid  too  much  stress  on  the  necessity  of  proving  a  partnership  deedl 
VTithout  that  proof  it  midbt  hare  been  shown  that  the  defendant  had  made 
such  declarations  as  would  render  him  liable.  And,  in  JKchards  v.  Harvey^ 
it  was  a  mistake  to  say  that  the  declarations  could  not  aflect  the  defendant 
unless  they  had  been  made  while  the  work  was  proceeding :  though,  if  they 
had  been  made  then,  their  effect  might  have  been  stronger.  But,  if  uttered 
at  any  time,  they  mi^t  be  evidence  for  the  jury. 

pATTESOif,  J.  I  am  of  the  same  opinion.  If  the  admission  after  the 
work  was  done,  in  Bichards  v.  Harvey ^  had  amounted  to  no  more  than  that 
the  defendant  was  then  a  shareholder,  and  the  deputy-sheriff  had  pointed 
that  out  to  the  juiy,  the  case  would  have  been  different. 

Williams  and  Colebidge,  Js.,  concurred.  Rules  absolute. 
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Iliebt  for  ose  and  oeenpation  lies  at  eommoa  lav,  and  is  not  defeated  by  proof  of  a 
demise  (not  under  seal)  reserving  a  certain  rent,  thoagh  stat  11  0. 3,c.  19,  s.  14,  is  con- 
fined to  actions  upon  the  case. 

Debt  for  use  and  occupation  of  a  messuage,  &c.,  by  the  sufferance  and 
permission  of  plaintiff;  and  on  an  account  stated,  llie  particulars  stated 
the  action  to  be  brought  for  the  sum  of  26/.  for  one  year's  rent  due  to  the 

Elaintiff  on  11th  December,  1838,  for  the  use  and  occupation  of  a  dwelling- 
ouse,  &c. 

Plea.  As  to  all  but  13/.,  parcel,  &c.,  Nunquam  indebitatus:  as  to  the 
13/.,  a  tender.  The  plaintiff  took  the  13/.  out  of  court,  and  joined  issue 
on  the  plea  of  Nunquam  indebitatus. 

On  the  trial,  before  Aldbbson,  B.,  at  the  Spring  assizes  for  Newcasde, 
1839,  it  appeared  that  the  premises  had  been  let  hj  the  plaintiff  to  the 
defendant  by  a  written  demise,  not  under  seal,  reservmg  a  rent  of  26/.  per 
annum,  payable  half-yearly:  The  defendant's  counsel  contended  that  the 
plaintiff  must  be  nonsuited,  for  that  debt  for  use  and  occupation  did  not  lie 
where  there  was  an  actual  demise.  The  learned  judge  oyerruled  the  obj^- 
tion ;  and  the  plaintiff  had  a  yerdict.  In  Easter  term,  1839,  R.  MaUheios 
obtained  a  rule  for  a  new  trial  on  the  ground  of  misdirection.  In  last 
Hilary  term,(a) 

Aiexandtr  and  W.  H.  WaUon  showed  cause.  At  common  law,  accord- 
ing to  the  language  used  in  some  of  the  books,  the  production  of  the  demise 
R51*1  ^^^^  )i9LYe  ^nonsuited  the  plaintiff.  But  stat.  11  G.  2,  c.  19,  s.  14, 
-I  eives  the  action  for  use  and  occupation  where  there  is  a  demise, 
unless  &e  demise  be  by  deed,  which  is  not  the  case  here.  The  statute 
altered  the  common  law  in  that  req[>ect  only ;  for,  before  the  statute,  if  no 
demise  at  all  were  shown,  use  and  occupation  lay.  Some  of  the  cases  on 
this  point  are  collected  in  a  note  to  Beverley  v.  The  Lincoln  Gas  light  and 
Coke  Company^  6  A.  &  £.  829, 839,  (33  E.  C.  L.  R.  222,)  note  (a).  It  will 
be  attempted  to  take  the  case  put  of  die  statute,  by  arguing  that  the  statute 
\uthorizes  only  an  action  on  the  case.    But,  before  the  statute,  jHebt  and 

(a)  January  14th«  1841.  Before  Lord  Denman,  C.  J^  Littledale,  Patieson,  and  Col» 
ridfByJs. 
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bdebitatus  assum^fflt  must  hare  been  both  maintainable :  tbe  requisites  fiir 
an  action  of  indebitatus  assumpsit  will  necessarily  support  an  action  of  debt 
[LiTTLEDALEi  J.  In  DortfuU  y.  Morgan^  Cro.  Jac.  598,  the  first  case  cited 
m  the  note  just  referred  to,  the  action  was  not  debt,  or  iiidebitatns  assinnp* 
sit  for  use  and  occupadon,  but  assumpsit  upon  a  ^>etnal  pitmiise  to  paj  so 
much  for  occupation.]  In  WtUdns  v.  Jfingaie^  6  T.  R.  62,  there  was  a 
lease :  yet  a  count  in  debt  for  use  and  occupation  was  sustained ;  and  there 
Stroud  Y.  BoMTt  {a)  was  referred  to.  Brett  v.  Read,  1  (W.)  Jones,  329 ;  S.  C. 
Cro.  Car.  3^ ;  Jldan  r.  Shntmds^  1  (W.)  Jones,  364 ;  S.  C.  Cro.  Car.  414, 
and  Johnson  r.  May,  3  Ley.  160,  show  wut,  at  commoh  hw,  the  existence 
of  a  lease  did  not  preyent  an  action  upon  an  express  pertenal  contract 
Those,  indeed,  were  actions  of  assumpsit ;  but  tibe  question  was,  not  between 
debt  and  assumpsit,  either  of  which  might  equally  arise  upon  a  personal 
contract,  but  upon  (he  possibility  of  resorting  *to  tbie  personsd  acticm  rcgM 
at  all  where  a  real  contract  existed.  Debt  hes  oil  Express  or  impfifxi  ■- 
contract  to  pay  a  sum  certain,  thou^  assumpsit  may  also  lie ;  Com.  Dig. 
DAty  (A  8),  (A  9).  Concurrent  remedies  are  not  uncommon ;  as  debt 
and  coyenant  where  there  is  a  coyenant  to  pay  rent  It  seems  to  follow 
that  the  present  action  might  be  good  at  common  law.  [Patteson,  J. 
Then  what  was  the  use  of  stat  11  6.  2,  c.  19,  s.  14?]  It  enabled  the 
party  to  bring  assumpsit  in  some  eases  where,  by  tbe  cbODmon  law,  he 
could  only  haye  brou^t  debt  The  action  for  rent  is  altogether  distinct ; 
it  lies,  not  on  the  personal  contract,  but  on  the  render  in  me  demise :  no 
actual  occupation  is  necessary  to  such  an  action.  [Colebidge,  J.  If  you 
do  not  want  the  statute,  would  debt  for  use  and  occupation  lie  where  the 
demise  was  by  deed  ?1  The  personal  contract  might  pedu^  be  merged  in 
a  demise  by  (feed.  1  ne  present  action  might  indeed  be  considered  as  debt 
for  rent  reseryed  on  the  contract  of  demise.(fr) 

jR.  Maithewsy  contri.  There  was  a  demise  here,  but  no  other  express 
contract  That  being  so,  according  to  sdl  the  okl  authorities,  neither  debt  nor 
assumpsit  would  haye  Iain  at  common  law.  It  is  tilie  that,  (he  demise  not 
being  by  deed,  an  action  '^  on  the  case^'  might  be  mailitained  under  stat 
11  G.  2,  c.  19,  s.  14.  But  actions  of  debt  are  not  authorized  by  that 
statute.  This  has  no  resemblance  to  ah  action  of  debt  for  rent  on  the 
demise :  it  is  debt  for  use  and  occupation  by  the  plaintiff's  permissioii. 
Where  there  is  a  demise,  the  piurty  demising  can  neither  permit  nor  hinder 
the  occupation.  *The  statute  merely  retooyed,  in  this  particular  r^ogo 
mstance  of  an  action  on  the  case,  whete  the  demise  was  not  by  ^ 
deed,  the  objection  which  the  demise  ererted.  In  the  count  for  use  and 
occupation  which  was  sustained  on.  demurrer  in  WUIdns  y.  WrngtUe  and  k 
Stroud  y.  Rogers,  no  demise  appeared.  [PAtTESoN,  J.  Ill  WiUans  y.  JVhh 
gate,  if  the  defendant  had  taken  issue  on  the  third  count,  the  plaintiff  must 
haye  foiled  on  that  count ;  for  diere  wad  in  feet  a  dendse  by  deed.]  It  is 
important  that  the  two  spe(AeB  of  action  should  ilot  be  confounded.  The 
remedy  of  distress  is  peculiar  to  rent ;  it  does  not  apply  to  a  case  of  metfe 
use  and  occupation.  And  tbe  claim  upon  use  and  occupation  accrues  de 
die  in  diem.  The  action  for  tent  is  heel :  that  for  use  and  occupation  is 
transitory.  Before  the  new  rules,  it  was  conunon  to  insert  ohe  count  for 
retit,  and  another  foir  use  and  occupation :  the  question,  therefore,  whieh 
is  now  before  the  court,  was  not  lucely  to  arise.    And  the  reports  of  die 

a)  Note  (a)  to  WUkins  r.  Wmgate,  6  T.  R.  63. 

b)  The  counsel  for  the  defendant  also  stiggested  that  tile  eontra6t  ia  (he  deelafstuia 
admitted  hjr  Uie  tender:  bat  the  point  was  abandoned. 
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eases  before  the  statute  tae  'm  rafimy  faistaiioes  so  loosely  given,  that  it 
is  difficult  to  ascertain  whedier  the  action  'Was  fiamed  in  debt  or  as^ 
aumpsit. 

Car.  adv.  vuli. 

Lord  Denbcan,  C.  J.,  in  fliis  tentiy  (May  S6th,)  delivered  the  judgment 
of  the  court. 

This  was  an  action  of  debt  for  use  and  occujlation.  Plea,  Nunquam  in* 
debitatus.  On  the  trial,  it  appeared  that  the  defendant  held  under  a  lease, 
not  under  seal,  dated  October  8th,  1837,  whereby  the  plaintiff  agreed  to  let, 
and  the  defendant  to  take,  the  premises  at  26^.  per  annum :  the  tenancy  to 
*8541  ^"^"^^^^  ^^  the  11th  ^November  then  next.  The  learned  judge 
-I  ^  asked  to  nonsiiit,  but  refused^  and  directed  a  verdict  for  the 
phiintiff. 

We  are  now  asked  to  set  this  Verdict  aside,  upon  the  ground  that  the 
action  is  misconceived ;  that,  although  a  count  in  debt  for  rent  would  be 
good  under  circumstances,  yet  that  a  count  in  debt  for  use  and  occupation  is 
not  good,  as  soon  as  it  appears  that  there  is  a  demise  at  a  certain  rent. 

The  objection  is  one  ojf  a  strictly  technical  nature ;  but  the  defendant  is 
not  on  that  account  less  at  liberty  to  take  it :  and,  if  it  be  found  tenable,  the 
plaintiff  is  in  no  way  aggrieved :  for  he  might  have  framed  his  count  with-^ 
out  any  difficultv,  so  as  to  be  free  from  aU  objection. 

The  action  of  debt  for  iise  and  occupatioti  (as  well  as  that  of  inddrilahts 
assumpsit  for  the  same)  is  quite  of  modmi  inttodnction.  The  learned  counsel 
for  the  defendant  conceded,  upon  the  atgument,  that  such  action  would  lie 
at  common  law  where  there  is  no  demise  at  a  certain  rent;  and  probably, 
upon  principle,  it  would  lie ;  but  no  instance  of  it  is  to  be  found  m  any  ci 
the  old  entries.  The  first  notice  of  such  an  action  is  in  Stroud  v.  Aigm, 
6  T.  R.  63,  note  (a),  Hil.  32  G.  3,  cited  and  lelied  on  in  WUkins  y.  Win^ 
gaU^  6  T.  R.  62,  and  again  in  IBng  v.  Fraser,  6  East,  348.  Smce  those 
cases,  the  action  has  become  veiy  common,  and  has  certainly  been  resorted 
to  wherever  the  demise  has  not  been  by  deed,  without  regard  to  the  distinct 
tion  now  taken,  between  mere  occupation  by  permission  for  reasonable  remu* 
netation,  and  demises  for  a  certain  time  at  a  certain  rent  Actions  of  inde^ 
bitatus  assumpsit  for  use  and  occupation  have  also  been  constantly  brought, 
»f^^l  ^^^ther  there  has  been  a  certain  term  and  a  certain  reoi  or  *not ;  but 
^^J  that  action  is  protected,  by  stat.  11  G.  2,  c.  19,  s.  14,  fiom  being  de- 
feated by  proof  of  a  certain  rent  under  a  parol  demise  or  agreement  not  under 
seal,  whereas  the  action  of  dM  is  not  mentioned  in  that  statute,  but  only  an 
action  on  the  case;  and,  in  I^ler  v.  Jlfor^den,  5  Taunt.  26,  (1  E.  C.  L. 
R.  6,)  Gibes,  J.,  expressly  states  that  the  action  of  debi  for  use  and  occif* 
pation  is  not  under  stat.  11  G.  2,  c.  19,  s,  14. 

Before  that  statute,  actions  of  assumpsit  for  the  occupation  of  land  had 
frequently  been  held  maintainable,  notwithstanding  the  objection  that  rent 
sounded  in  die  realty,  and  could  not  be  the  subject  of  a  mere  personal  action, 
the  courts  apparently  treating  the  contracts  between  the  parties  as  agree- 
ments and  not  leases,  and  so  not  concerning  the  realty,  wherever  they  held 
die  actions  maintainable,  and  holding  the  action  not  maintainable  wherever 
diey  could  not  shut  their  eyes  to  an  actual  lease,  as  in  the  case  of  Btett  r. 
Read,  1  (W.)  Jones  329;  S.  C.  Cro.  Car.  343,  which  was  indMUOm 
assumpsit  for  rent  arrear,  and  was  held  bad  on  diat  account.  'Hie  principal 
cases  are  collected  in  die  note  to  Beverlef  v.  The  Lincoh  Oas  light  anU 
Coke  Company^  6  A.  &  E.  839,  note  (a);  (33  E.  C.  L.  R.)  lie  court  in 
that  case  observed  that  the  action  for  usi;  and  occupation  is  eitabUshsd  by 
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fltat  11  6.  2y  e.  19,  s.  14 ;  which  expresnoD  mart  not  be  taken  as  "^••"'■g 
that  it  was  wtrodmced  by  that  act,  but  only  that  it  was  established  even  in 
cases  where  there  was  an  express  demise  at  a  certain  rent  if  not  under  seaL 
Yet  no  instances  of  imUbUaius  assumpsit  for  use  and  occupation  will  be 
fimnd  before  that  act,  nor  any  founded  upon  a  quantum  meruit:  they  aoe  all 
for  some  fixed  sum. 

*So  ddd  far  rent  was  at  all  times  maintainable,  whether  the  de-  rftogg 
mise  was  by  deed,  or  by  writing  not  under  seal,  or  by  word  of  ^ 
mouth,  both  which  latter  are  of  course  bcluded  in  the  expression  ^^  parol 
denuse,"  so  frequently  found  in  our  books.  The'  entries  are  numerous  in 
Bastall,  and  Clift,  and  Thompson,  and  in  Saunders,  and  other  books.  But 
they  one  and  all  contain  the  word  '^demised,''  and  show  the  rent  i^certain 
though,  where  the  demise  was  by  deed,  no  profert  is  made,  and  mquently 
no  statement  of  the  existence  of  a  deed,  it  being  considered  as  mere  induce-^ 
ment  to  the  action.  No  instance  is  to  be  found. among  them  of  an  action  of 
debt  for  a  reasamMe  remuneration  for  the  occupation  of  land. 

The  truth  is,  that  die  occupation  of  land  by  a^person  bound  to  pay  some 
remuneration  for  it,  without  the  amount  or  time  of  paym^t  beins  fixed,  was, 
and  is  now,  of  rare  occurrence.  When  it  does  occur,  the  implied  contract 
is  raised  by  law  from  the  fact  that  land  belonging  to  the  plaintiff  has  been 
occupied  by  the  defendant  by  the  plaintiff's  permission ;  the  obligation  i% 
coextensive  with,  and  measured  by,  the  enjoyment :  as  soon  as  the  occupation 
ceases,  the  implied  contract  ceases ;  and,  as  no  express  time  is  limited,  the 
remuneration  murt  necessarily  accrue  from  day  to  day.  This  state  of  thmgs 
is  prima  facie  supposed  to  exist  in  all  actions  for  use  and  occupation,  at  least 
so  fiur  as  regards  time  of  payment ;  therefore  it  is  held  that  in  debt  for  use 
and  occupation  it  b  not  necessary  to  state  the  particulars  of  the  holding; 
WiUdns  y.  WingaU^  6  T.  R.  62;  King  t.  Fraser^  6  East,  348;  Davies  v. 
EdwardSy  3  M.  &  S.  380.  And,  in  such  action  *for  the  use  and  r^cm 
occupation  of  a  house  which  has  been  burned  down,  the  plaintiff  may  *- 
recover  up  to  the  time  of  the  fire,  as  was  held  by  this  court  in  Easter  term 
hist,  in  the  case  o{  Packer  r.  GtUnns^  ant^,  p.  421 ;  m  which  case  the  defendant 
could  only  have  prevented  the  plaintiff  from  so  recovering  by  setting  up  that 
he  was  tenant  for  a  certain  time ;  and  then  he  would  have  been  liable  for 
rent  o/Zer  the  fire  until  that  time  had  ek^sed.  The  action  of  debt  for  use 
and  occupation  was  wanted  only  where  the  occupation  was  for  no  certain 
time  at  no  fixed  rent :  for  in  all  other  cases  the  action  of  debt  for  rerd  was 
the  known  and  appropriate  remedy.  Yet  it  does  not  appear  to  have  been 
introduced  to  meet  such  cases :  for  in  Stroud  v.  Rogers^  note  (b)  to  WUJIms 
V.  Wingate,  6  T.  R.  63;  and  WWdns  v.  Wwgate^  6  T.  R.  62,  there  was 
a  demise  for  a  certain  time  at  a  certain  rent.  It  is  true  that  both  those  cases 
arose  on  demurrer  to  the  count  fbr  use  and  occupation,  in  which  no  such 
demise  was  stated ;  but  in  both  of  ihem  there  were  counts  for  rent :  and  it 
is  pretty  clear  that,  if  the  defendants  had  pleaded  nil  debet,  the  same  point 
would  have  arisen  as  is  raised  in  the  present  case.(a)  I&ng  v.  JVosor, 
and  Davies  v.  Edwards  (b)  were  also  on  demurrer.  But  upon  the  argur 
ment  of  the  former  it  was  assumed  throughout  that  there  was  a  demise 
which  might  have  been  stated  with  particularity ;  and  the  court  in  their 
judgment  do  not  put  the  case  at  all  upon  the  ground  that  possibly  there  was 
no  demise  for  a  time  certain  at  a  'certain  rent,  and  so  the  count  might  r«Qgo 
be  free  from  all  the  objections  urged.     On  the  contrary,  Lord  Ellen-   ^ 

(a)  The  demise  in  Wiikim  y,  Wingatt  appears  in  fact  to  have  heen  under  seat 
(\l  A.ccordiDg  to  the  report,  the  point  arose  apon  a  qaestioo  of  variance. 
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BOKauGH  says,  <*  As  to  the  mccmveniences  to  the  tenant,  which  aie  pointed 
out  by  the  causes  of  demurrer  ali^^,  they  may  be  gotten  rid  of,  by  calling 
for  particulars  of  the  plaintiff's  demand:  or  u  another  action  for  rent  be 
brought,  he  may  by  proper  arerments  in  his  pka  show  that  the  plaintiff  had 
before  recovered  the  same  rent  in  an  action  for  use  and  occupation  of  the 
same  premises."  What  is  this  but  saying,  in  direct  tenns,  that  debt  for 
use  and  occupation  will  lie,  where  debt  for  rent  will  also  lie  ? 

Egler  v.  MoTsden^  6  Taunt.  25,  (1  £.  C.  L.  R.  6,}  which  was  eight  years 
later  than  JiCtn^  ▼.  Fnuer^  6  East,  o48,  was  after  verdict  on  nil  debet ;  and 
objection  vms  taken  that  debt  for  use  and  occupation  in  that  general  fonn 
would  not  lie ;  and  the  objection  was  OTerruled ;  but  it  was  not  suggested 
that  there  was  no  demise,  and,  therefore,  an  action  for  use  and  occupation 
was  the  only  remedy,  which  would  have  been  a  ready  answer,  if  the  &ct8 
had  been  so. 

Since  that,  the  reiy  recent  case  of  Wilkinson  v.  Hall^  3  New  Ca.  508, 
(32  £.  C.  L.  R.  226,)  has  been  determined ;  in  which,  after  a  trial  where 
a  written  agreement  amounting  to  a  lease  not  under  seal  was  given  in  evi- 
dence, the  court  directed  the  verdict  to  be  entered  on  the  third  count,  which 
was  in  debt  for  use  and  occupation  in  the  general  fonn.  It  is  true  that  the 
objection  now  raised  was  not  taken:  the  case  therefore  goes  no  further  than 
showing  the  prevailing  notion  that  deM  for  use  and  occupation  wiU  lie,  not- 
withstanding the  existence  of  a  written  lease  not  under  seal. 
^591  ^^^  ^^  ^^  asked,  what  is  the  difference  between  the  *actions  of 
-I  debt  for  use  and  occupation  and  of  indebitatus  assumpsit  for  the 
same :  and,  if  the  latter,  but  for  the  operation  of  the  stat.  11  G.  2,  c.  19, 
s.  14,  it  would  be  defeated  by  proof  of  a  written  demise,  althou^  not  under 
seal,  why  should  not  the  former,  to  which  the  statute  does  not  apply,  be 
defeated  by  similar  proof? 

One  answer  may  be,  that  the  acticm  of  assumpsit  was  always  looked 
upon,  not  only  as  a  personal  action,  which  the  action  of  debt  equally  is, 
but  as  one  wholly  inapplicable  to  realty  or  matters  arising  out  of  it,  as  rent 
is:  whereas  the  action  of  debt  was  always  applicable  to  rent  and  some  other 
matters  connected  with  realty.  The  action  of  debt  was  always  treated  as 
of  a  higher  nature  than  assumpsit ;  it  will  lie  on  records  and  specialties, 
where  assumpsit  will  not:  and,  though  it  be  true  that,  wherever  indebitatus 
assumpsit  will  lie,  debt  will  lie,  (with  the  exception  of  the  present  action, 
if  it  be  one,)  the  converse  is  not  true.  It  may  Uierefore  be  proper  to  apply 
different  rules  to  an  action  of  debt,  even  upon  simple  contract,  fit>m  those 
which  are  applicable  to  indebitatus  assumpsit. 

But  another  answer  is,  that,  although  the  statute  11  G.  2,  c.  19,  s.  14, 
recites  that  some  difficulties  many  times  occur  in  the  recovery  of  rents 
where  the  demises  are  not  by  deed,  and  makes  provision  only  for  an  action 
on  the  case,  protecting  the  plaintiff  fit>m  being  nonsuited  in  suck  action^  if 
*^  any  parol  demise  or  any  agreement  (not  being  by  deed)  whereon  a  certein 
rent  was  reserved  shall  appear,"  it  by  no  means  follows  that,  previous  to 
that  statute,  a  nonsuit  must  have  taken  place  under  similar  circumstances 
in  an  action  of  debt  for  use  and  occupation.  No  instances  of  such  actions 
'*R601  "'^'^  ^^  statute  are  recorded ;  but,  as  soon  as  the3r  were  ^brought 
•I  after  the  statute,  they  received  tibe  construction  which  has  already 
been  noticed,  and  which  they  might  have  received,  if  brought  before  the 
statute,  without  violating  any  rules  of  law. 

The  objection  is,  as  was  at  first  stated,  purelv  a  technical  and  formal 
one ;  and,  when  the  courts  once  established  that  debt  for  use  and  occupy- 
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tion  would  lie,  fto  sound  reils(m  can  be  asrigned  why  it  should  not  be  ap» 
plied  to  all  cases  of  demises  not  under  seal,  as  it  undoubtedly  has  been  for 
a  long  series  of  years. 

For  these  reasons  we  are  of  opinion  fliat  the  direction  of  the  learned 
jud^  in  this  case  was  correct,  and  that  the  rule  for  a  new  trial  must  be 
discharged^  Rule  discharged. 

The  QUEEN  t^.  The  Trustees  of  the  Turnpike  Roads  from  LUTON  to 
WESTWOOD  GATE,  BEDFORDSHIRE,  and  from  LUTON  to  ST. 
ALBAN'S,  in  the  County  of  HERTFORD. 

To  a  mandamns,  suggesting  that  trnstees  of  a  turnpike  road  had  carried  the  n>ad  over 
the  private  groands  of  C,  but  had  not  (as  directed  by  stat  i  Q.  4»  c.  06,  s.  66)  fenced 
them  on  each  side,  and  commanding  them  to  do  so,  return  wad  made,  1.  Denying  that 
the  land  belonged  lo  C.  8.  Alleging  that  the  trnstees  had  made  satisfaction  to  C. 
(ander  stat  3  0. 4,  c.  126,  s.  83)  for  the  damage  done  by  so  carrying  the  road,  which 
satisfaction  C.  had  accepted,  had  taken  security  for  the  amount,  and  had  proceeded 
to  enforce  the  security.  8.  Alleging  that  the  trustees  had  no  fuads  Miabling  them  id 
execute  the  required  work. 

C.  pleaded,  tendering  issue  on  the  denial  of  property,  and  leaving  the  other  allegations 
unanswered.    Issue  was  joined,  and  verdict  found  for  the  crown. 

Held,  that  the  unanswered  allegations  were  no  valid  return ;  that  the  want  of  foods  was 
no  excuse  after  the  road  had  been  made ;  and  that  the  prosecatort  having  succeeded 
on  the  above  plea,  was  entitled  to  a  peremptory  mandamus. 

Makdamus,  tested  14th  Norember,  3  Victoria.  The  writ  suggested  that, 
by  stat.  4  G.  4,  c.  95,  it  is  enacted,  (sect.  66,)  '^  that  in  all  cases  where  the 
trustees  or  commisaoners  of  any  turnpike  road  shall  turn  or  alter  *any  r«og| 
part  or  parts  of  such  turnpike  road,  or  make,  any  new  road  oyer  and  ■- 
through  any  private  grounds,  or  across  any  public  or  private  footway, 
or  shall  take  away  any  fence  for  widening  or  improving  any  such  road, 
the  said  trustees  or  commisrioners  shall  make  or  cause  to  be  made  and 
planted  proper  quickset  hedges,  or  shall  make  or  build  proper  fences  or 
walls  on  both  sides  of  such  new-made  road,  or  on  the  side  upon  which  any 
such  fence  may  be  so  removed  as  aforesaid,  with  sufficient  ditches  to  the 
same,  and  sufficient  posts  and  rails,  or  other  fence,  on  both  sides  of  such 
quickset  hedges,  to  protect  the  growth  thereof,  so  as  efiectually  to  guard 
and  fence  on  the  lands  adjoining  any  such  road  fix>m  trespass  or  injury  by 
horses,  asses,  cattle,  riieep,  or  swine ;  and  also  proper  gates,  stiles,  posts, 
bridges,  and  arches,  where  necessary,  out  of  any  such  road  into  the  lands 
adjoming."  That  the  trustees  (the  defendants)  did,  in  pursuance  of  the 
powers  in  (hem  by  law  in  that  behalf  vested,  divert  and  alter  the  course  of 
a  certain  part  of  me  turnpike  roads  of  which  they  were  and  are  trustees, 
between  the  town  of  Luton,  &c.,  and  did  make  a  new  road  upon,  in, 
through,  and  over  certain  closes  or  pieces  of  land,  situate  in,  &c.,  bel<Hig> 
ing  to  one  Samuel  Crawley,  (that  is  to  say,)  a  certain  part  of  said  new 
road,  &c.,  (describing  two  parts  of  the  road  made  over  closes  of  Craw- 
ley, also  described.)  That  the  said  trustees  did  not  make  and  plant,  or 
cause  to  be  made  and  planted,  proper  quickset  hedges,  or  make  or  build 
proper  fences  or  walls  on  both  sides  of  the  said  parts  of  such  new-made 
roads,  with  sufficient  ditches  to  the  same^  as  it  was  their  duty  to  do.  That 
Samuel  Crawley  had  required  the  trustees  to  make  and  plant  proper 
quickset  hedges,  or  to  make  and  build  proper  fences  or  walls  on  both 
sides  of  the  said  parts  of  such  new  road,  with  sufficient  *ditches,  r«o|sa/^' 
so  as  efiectually  to  guard  and  fence  off*  the  lands  adjoining  the  said  ^ 
parts  of  the  said  new  road  from  trespass  or  injury  to  the  said  Samud  Craw- 
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kjy  being  the  owner  o£  such  adjoininff  lands.  That  the  trustees,  we^ 
knowing,  &c.>  but  not  legurding,  Ac.,  had  absolutely  refused  and  neglected, 
^nd  still  do  refuse  and  neglect,  to  make  and  plant,  &c.,  or  to  make  and 
build,  &c.,  on  both  sides,  &.,  pursuant  to  the  said  act,  in  contempt,  &c., 
and  to  the  ^reat  damage  of  the  said  Samuel  Crawly,  and  to  the  manifest 
injury  of  his  estate.  The  writ  then,  on  the  complaint  of  Crawley,  com« 
manded  the  trustees  to  make,  or  cause  to  be  made  and  planted,  proper 

auickset  hedses,  or  make  or  buOd  proper  fences  or  walls,  on  both  sides  of 
le  parts  of  me  said  new-made  road,  so  as  effectually  to  guard  or  fence  off 
the  said  land  of  Samuel  Crawley  fiom  trespass  and  Lnjuiy,  in  puiBuance  of 
the  said  act  of  parliament,  or  to  show  cause,  &c. 
Return,  of  Hilary  term,  and  3  Victoria. 

That  the  said  several  closes  or  pieces  of  land  in  the  said  writ  mentioned 
were  not,  nor  was  either  of  them,  or  any  part  thereof,  at  the  time  of  the 
diverting  and  altering  the  course  of  the  said  part  of  the  said  tumpike-roads, 
and  the  making  of  the  said  new  road  upon,  in,  through,  and  over  the  same, 
as  in  the  within  writ  mentioned,  or  at  the  date  and  suing  forth  of  t)ie  said 
writ,  the  private  grounds  or  private  ground  of  Samuel  Crawley,  within  the  true 
intent  and  meaning  of  the  said  act  of  parliament  b  the  said  writ  mentioned ;  nor 
were  or  was  the  same,  or  either  of  them,  or  any  pari  thereof,  at  the  said  several 
times,  or  either  of  them,  a  close  or  closes  of  land  belonging  to  the  said  Samuel 
Crawley,  within  the  true  intent  and  meaning  pf  the  said  act  of  parliament. 
*8631  *1^^  before  the  diverting  and  aSering,  &c.,  and  the  makine  of 
'  -■  the  said  new  road  upon,  in,  and  through  me  said  several  closes,  &c., 
to  wit,  on  or  before  29th  March,  1830,  the  trustees,  acting  in  pursuance, 
and  under  the  powers  and  prpvi^ons,  of  a  certain  act,  &c.,  (stat.  15  G.  3, 
c.  72,(a)  Stat  35  G.  3,  c.  163,(&)  stat.  56  G.  3,  c.  Ixxii.,  local  and  per* 
sonal,  public,(fr)  stat.  3  G.  4,  c.  126 ;  stat.  4  G.  4,  c.  95,^  or  some  or  one 
of  them,  and  the  said  Samuel  Crawley  nominated  and  appoutcd  one  Michael 
Rowed  to  survey  the  said  several  closes  or  pieces  of  land,  and.  to  assess, 
estimate,  and  determine  the  sum  that  the  trustees  ought  to  pay  or  secure  to 
Crawley,  for  and  in  respect  of  his  right  and  interest  to  and  in  so  much  of  the 
said  closes,  respectively,  as  the  trustees  miebt  and  should  require  to  take 
and  purchase  for  the  purpose  of  diverting  ana  altering  the  course  of  the  said 
parts  of  the  said  turnpike  roads,  and  the  making  of  the  said  new  road,  upon, 
in,  tbrou^,  and  over  the  same,  and  for  the  damage  which  Crawlev  might  or 
should  sustain  by  reason  of  the  said  intended  diversion,  &c.,  and  the  making 
of  the  said  new  road,  &c.,  in  anv  wise  whatsoever.  And  that  M.  Rowed 
did,  on  or  about  Ist  October,  18§2,  assess,  estimate,  and  determine  that  the 
Inistees  ought  to  pay  or  secure  to  Crawley  379/.  lOf.,  for  and  in  respect  of 
his  right  and  interest,  &c.,  (as  above,)  and  for  the  damage,  &c.  (as  above.) 
And  that  seven  of  the  trustees,  in  pursuance  of  the  powers  of  the  said  acts, 
did  thereupon,  to  wit,  on  or  about  1st  January,  1835,  &c. ;  averment  that 
*8641  ^'^^  ^trustees  executed  a  mortgage  under  seal  to  Crawlev  of  a  proper- 
-■  tion  of  the  tolls  and  toll-bouses  and  gates,  answerable  to  the  sum 
assessed,  and  interest  up  to  the  date  of  the  security,  (420/.  in  all,)  habendum 
4o  Crawley,  his  executors,  &c.,  for  the  residue  of  the  term  for  which  the 
tolls  were  granted  or  continued  by  stat.  56  G.  3,  c.  Ixxii.,  unless  the  said 
sum  of  420/.,  and  interest,  should  be  sooner  repaid  and  satisfied,  and  then 

(a)  "For  continaing  and  making  more  eflectual  several  acts  of  parliament  for  repair^ 
tag  the  roads  from  Luton,  in  the  connty  of  Bedford,  to  Westwood  Gate,  in  iM  said 
eonntj,  and  from  Loton  to  8t  Alban's  in  the  eonnty  of  Htrtford.** 

(6)  Tampike  act,  relatiog  to  the  sama  roads. 
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-delivered  the  same  to  Crawley,  who  tkereup&n  aecqded  and  received  the  sdme 
for  and  in  respect  of  the  matUrs  in  that  benalf  afweeaid ;  and  he  now  holds, 
and  is  in  posse^on  of,  the  same,  and,  on  or  about  28th  July,  1838,  by  G.  S., 
his  attorney  in  that  behalf,  gave  notice  in  writing  to  E.  C.  W.,  the  cleric  to 
the  trustees,  that  he  was  desirous  that  the  principd  and  interest  due  on  the 
said  security  should  be  paid  oflf. 

That  the  trustees  had  not,  nor  had  any  person  or  persons  for  diem  or  on 
dieir  behalf,  at  the  date  and  suing  forth  of  the  writ,  or  at  the  time  when 
Crawley  required  them  to  make  and  plant  hedges,  &c.,  as  in  the  within  writ 
is  mentioned,  and  haye  not  now,  any  funds,  moneys,  or  property  whatsoever 
in  their  hands,  or  in  their  possession  or  power,  custody  or  control,  whereby 
they  can,  or  at  the  said  several  times  last  aforesaid,  or  either  of  them,  could 
or  can  make  or  cause  to  be  made  and  planted  proper  quickset  hedges,  or 
make  or  build  proper  fences  or  walls  on  both  sides  of  the  said  parts  of  the 
said  new-made  roads,  or  any  part  thereof,  in  the  within  writ  mentioned,  so 
as  effectually,  &c.  But,  on  the  contraiy,  they,  and  each  of  them,  as  such 
trustees  as  aifbresaid,  how  are,  and  at  the  date  and  suing  forth  of  the  within 
writ,  and  at  the  time  of  the  said  request,  were,  indebted  to  divers  persons 
in  divers  large  sums  of  money,  amounting  in  the  whole  to  the  sum  of 
10,000/.  *ana  upwards,  which  sum  Aey  were  then,  and  still  are,  r«o|;^ 
unable  to  pay  or  satisfy ;  and  which  said  sum,  and  every  part  there-  ^  ^*^ 
of,  was  raised  and  borrowed  by  them,  as  such  trustees  as  aforesaid,  under 
and  by  virtue  of  the  said  several  acts  of  parliament,  (16  G.  3,  c.  72 ;  35  G.  3, 
c.  163 ;  56  G.  3,  c.  Ixxii.,)  or  some  or  one  of  them,  and  for  the  purposes  in 
the  said  several  acts,  or  some  or  one  of  them,  mentioned,  and  not  otherwise. 
Wherefore  the  said  trustees  cannot  make,  or  cause  to  be  made,  &c. 

Plea.  That  the  said  several  closes  or  pieces  of  land  in  the  said  writ 
mentioned  were  and  are  the  private  grounds  of  S.  Crawley,  within  the  trae 
intent,  &c. :  conclusion  to  the  countiy.     Issue  thereon. 

At  the  Bedfordshire  Summer  assizes,  1840,  a  verdict  on  this  issue  was 
found  for  the  crown.  Judgment  was  entered  up,  and  costs  taxed,  by  the 
prosecutor.  In  Michaelmas  term,  1840,  Byles  obtained  an  order  for  a  pe- 
remptory mandamus ;  and  afterwards,  in  the  same  term,  on  affidavit  of  the 
above  facts,  and  reading  the  mandamus,  return,  traverse,  entry  of  postea, 
and  rule  for  the  peremptory  mandamus.  Gunning  obtained  a  rule,  calling  on 
the  prosecutor  to  show  cause  why  the  rule  for  a  peremptory  mandamus  should 
not  be  set  aside. 

Sir  J.  Campbell^  Attorney-General,  and  Bytes  now  showed  cause.  The 
ffround  upon  which  it  is  sought  to  set  aside  the  rule  for  a  peremptory  man- 
aamus  is,  that  a  part  of  the  return  is  left  unanswered.  Under  stat.  9  Ann. 
c.  20,  s.  2,  (which  is  now  applicable  to  all  writs  of  mandamus,  by  stat 
1  W.  4,  c.  21,  s.  3,)  where  an  issue  is  joined  on  a  traverse  of  the  return  to 
a  mandamus,  and  a  verdict  b  found  for  the  party  suing  out  the  mandamus, 
^^  a  peremptoiy  writ  of  mandamus  shall  be  granted  without  delay,  for  him  or 
them  for  whom  judgment  ^all  *be  given,  as  mi^t  have  been,  if  r#ogg 
such  return  had  been  adjudged  insufficient."  But,  further,  the  part  ^ 
of  the  return  not  traversed  offers  no  answer  to  the  writ,  llie  trustees,  after 
making  the  road,  are  not  entitled  to  say  that  they  are  without  funds  to  en- 
able ihem  to  do  that  which  they  were  bound  to  do  if  they  made  the  road  at 
all.(a)  Then,  as  to  the  satisfiiction  alleged  to  have  been  made  to  Crawley, 
and  accepted  by  him,  it  has  no  reference  to  the  complunt  suggested  m 
the  mandamus,  and  which  the  writ  was  to  remedy.   It  is  a  satis&ction,  under 

(a)  Ree  jRigina  ▼.  Th*  EoiUm  Cotmiiei  Rmhoof  C^mpamf,  10  A.  &  B.  ftSl,  6M. 
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fltat.  3  G.  4|  c.  126y  s.  83,(a^  for  the  damage  done  by  carrying  the  road 
over  the  private  lands ;  and  it  protects  those  making  such  road  from  being 
held  trespassers.  But  it  is  no  excuse  for  non*performance  of  the  duty  of 
fencing,  imposed  by  the  subsequent  statute  of  4  G.  4,  c.  95,  s.  66.  The 
parties  making  the  road  must,  in  order  to  prevent  their  being  deemed  tres- 
passers, make  the  satisfaction :  then  they  are  also  to  fence.   . 

Gunning  J  contra.  Mandamus  is  a  proceeding  in  which  the  court  acts  upon 
its  discretion.  [Lord  Dekman,  C.  J.  Is  that  so,  after  the  writ  has  issued, 
and  a  trial  has  been  had  ?]  The  court  does  not  necessarily  issue  a  peremp- 
tory mandamus  in  all  cases  where  the  return  faik ;  6  Bac.  Abr.  286, 7th  ed« 
tit.  Mandanms^  (^)-(^)  1*^®  court  has  ordered  a  return,  where  a  peremp- 
tory writ  has  issuetl  prematurely.  Bex  v.  Owenj  Skinn.  669,  cited  in  5  Bac. 
Abr.  231, 7th  ed.,  tit.  Mandamus j  (H).  It  cannot  issue  on  the  mere  production 
of  the  postea.  It  is  only  upon  the  ^^  material  fects"  being  traversed,  and  a 
*8671  ^^^^^  found  *for  the  prosecutor  on  such  traverse,  that  stat.  9  Ann. 
•I  c.  20,  s.  2,  authorizes  a  peremptory  mandamus.  If  any  material  fact 
be  not  traversed,  ihe  peremptory  vrrit  cannot  go.  The  unanswered  part  of 
this  return  shows  a  sufficient  reason  for  refusing  the  peremptory  writ.  The 
trustees  are  a  public  body :  they  have  no  power,  except  in  a  public  charac- 
ter, nor  any  means,  in  that  character,  of  doine  what  the  writ  would  require. 
Again,  as  to  the  satisfaction.  It  is  given  '^  for  the  damage'^  which  owners 
sustain  by  the  road  being  made.  After  it  is  accepted,  the  party  has  com- 
pensation for  the  change  made  on  his  property ;  he  caimot  afterwards  eo 
forther,  and  demand  that,  to  a  certain  extent,  the  damage  should  also  be 
made  good.  [Coleridge,  J.'  The  satisfaction  is  made  for  the  damage  sus- 
tained :  then  it  is  directed  that  die  fencing  shall  be  executed  to  prevent 
furCher  damage.]  (c) 

LfOrd  Denman,  C.  J.  The  law  orders  these  parties  to  perform  the  duty, 
if  they  make  the  road :  having  made  the  road,  diey  cannot  excuse  them- 
selves from  the  duty. 

Patteson,  J.  £r  they  had  not  adequate  funds,  they  ought  not  to  have 
made  the  road. 

Williams,  J.,  concurred. 

Coleridge,  J.    If  they  do  any  thing,  they  should  do  all. 

Rule  discharged. 

(a)  Incorporated  in  every  local  tampike  act  by  stat  9  O.  i,  c.  77,  s.  19. 

(6)  Citing  Rex  v.  Griffiths,  6  B.  A  Aid.  731,  (7  E.  C.  L.  R.  243.) 

{c)  Canning  also  suggested  that  the  court,  in  its  discretion,  would  not  issue  the  pe- 
remptory writ  after  so  long  an  acquiescence  on  the  part  of  the  prosecutor ;  but  I^ord  Den- 
man, C.  J.,  said  that  this  point  had  been  considered  when  the  mandamus  was  awarded. 


•868]  •PINCHES  v.  HARVEY. 

Where  judgment  has  been  entered  up  and  execution  issued  on  a  warrant  of  attorney, 
but  a  fiat  in  bankruptcy  has  issued  against  the  defendant,  and  is  still  in  operation,  ha 
is  not  therefore  disqualified  by  want  of  interest  from  moving  to  set  aside  the  execii* 
tion  on  the  ground  of  bad  faith,  thongfa  the  debt,  warrant,  and  judgment  are  nniiB» 
peached. 

Barstow^  in  last  Easter  term,  obtained  a  rule  calling  upon  the  plaintiflTto 
show  cause  why  the  warrant  of  attorney  in  this  cause,  the  judgment  simed 
and  execution  issued  thereunder,  and  all  subsequent  proceedings,  shoula  not 
i>e  set  aside. 
.    Erie  showed  causi.  in  the  present  term ;  (a)  and  Barstaw  supported  the  role. 

(a)  May  31st.    Before  Lord  Denman,  C.  J.,  PattesoOy  Williams,  and  Coleridge,  Ji 
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The  applicatioa  was  made  by  a  party  ^o  had  become  bankrupt.  The 
substantml  quesdoa  vras,  whether  or  not  the  proceedings  had  been  taken 
aeaiDSt  good  fidth ;  but  in  the  counse  of  the  argument  a  doubt  was  suggest- 
ed by  the  court,  whether  the  application  ou^t  not  have  come  from  the 
assignees,  as  the  parties  really  interested ;  and  Chipp  y.  Harris^  5  M.  &  W. 
430,  was  cited.  Cur.  adv.  vuU. 

Lord  Denmait,  C.  J.,  on  a  subsequent  day  of  the  tenn,  (June  11th,)  de- 
livered the  judgment  of  the  court. 

This  was  a  rule  to  set  aside  an  execution  imon  a  judgment  entered  up  on 
a  warrant  of  attorney,  as  bavins  been  leviea  aeainst  good  &ith.  It  was 
admitted  that  the  warrant  and  the  judgment  couul  not  oe  successfully  im- 
peached ;  and  the  court,  upon  the  fects,  were  of  opinion  that  the  defend- 
ant's afiidavits  impeaching  the  execution  w^re  not  satisfactorily  answered ; 
but,  as  it  'appeared  that  a  fiat  had  issued  i^nst  the  defenaant,  r^oM 
tmder  which  he  was  declared  bankrupt,  and  which  was  in  course  erf*  I- 
operation,  a  doubt  was  suggested  whether  the  bankrupt  had  sufficient 
interest  to  entitle  him  to  make  the  application. 

It  is  a  clear  and  important  principle,  that  a  mere  volunteer  will  not  be 
heard  to  impeach  transactions  between  third  parties ;  and,  as  in  this  case 
the  debt,  warrant,  and  judgment  were  unimpeached,  and  the  discbarge 
of  the  debt  b^  the  execution  might  enure  to  release  the  bankrupt  from  sH 
danger  of  bemg  taken  on  a  ca.  sa.  hereafter,  it  might  seem  that  his  interest 
was  rather  to  support  the  execution  than  to  set  it  aside.  But  the  court  will 
not  be  strict  in  examining  the  nature  of  the  interest  on  which  the  party 
stands,  if  he  appear  to  have  any,  nor  in  weighing  the  amount  of  it  again^ 
any  opposing  interest.  Now,  in  this  case,  it  has  been  suggested  truly  that 
the  bankrupt  has  an  interest  to  increase  the  divisible  fund,  and  that  as  large 
a  dividend  as  possible  should  be  paid  under  the  fiat.  We  think  this  suf- 
ficient, and  that  the  rule  therefore  should  be  absolute. 

Rule  absolute. 


^BENSON  V.  BLUNT  and  Others.  [*S70 


By  charterparty  between  plaintilT,  the  owner,  and  defendants,  freighters,  of  a  ship,  it 
agreed  that  defendants  should  have  eighty-five  ranoing  days  for  loading  and  anload- 
ing,  and  might  keep  the  ship  fourteen  days  longer  on  demurrage,  at  so  much  per  day. 
Plaintiff  declared  in  assumpsit  on  the  charterparty,  alleging  that  he  was  always  ready 
and  willing  to  perform  his  part  of  the  contract,  but  that  defendants  kept  the  ship  foar^ 
teen  days  on  demurrage,  beyond  the  eighty-five,  and  thereby  became  liable  to  pay 
119/.,  and  also  kept  her  eight  days  beyond  the  fourteen,  to  plaintifi^s^dama^,  &c. 
Pleas.  2.  That  plaiutiff  did  not  keep  or  detain  in  manner  and  form,  dtc.  3.  That,  at 
the  time  when  the  vessel  was  unloading,  as  in  the  declaration  mentioned,  plaintiff 
wrongfully  stopped  the  unloading,  and  prevented  defendants  from  unloading.  Issue 
on  plea  2.  Traverse  of  the  allegation  in  plea  3;  and  issue  thereon. 

It  was  proved  that  during  the  running  days,  and  when  the  vessel  had  been  three  days 
unloading,  plaintiff  wrongfully  stopped  the  unloading  for  two  days,  at  the  end  of  which 
the  running  days,  if  reckoned  consecutively,  expired.  That  the  unloading  was  then 
continued  for  two  days,  and  again  wrongfully  inierrupted  by  plaintiff  for  several  days ; 
after  which  it  was  resumed  and  the  unloading  completed,  having  occupied  twelve  or 
thirteen  days,  not  reckoning  days  of  stoppage.  It  was  not  shown  by  direct  evidence 
that  the  unloading,  while  carried  on,  had  proceeded  more  slowly  in  consequence  of 
tne  interruptions. 

fiiU  that,  under  these  circumstances,  the  plaintiff  could  not  recover  upon  the  chartei^ 

8 arty  for  demurrage,  or  for  detention  of  the  abip  beyond  the  fourteen  days ;  and  that 
le  second  plea  was  sustained. 
B^t  that  the  mere  fact  of  an  interruption  for  however  short  a  time  would  not  discharg* 
the  defendants  from  their  obligation  under  the  charterparty ;  and  Uierefore  that  Ibt 
tkird  plea  was  bad  after  verdict. 
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Assumpsit  on  a  charterparty  of  ailreightment  between  plaintiff,  described 
as  the  owner,  and  defendants,  as  the  freighters,  of  the  barque  William 
MUes,  for  a  voya^  to  Clarence  Cove,  in  the  island  of  Fernando  Po,  wher^ 
she  was  to  take  in  a  cargo  of  timber.  The  declaration  set  out  the  char* 
terparty,  by  which  plaintiff  agreed  that  the  ^ip  should  lie  at  Clarence 
Cove  for  the  purpose  of  loading,  and  in  the  port  of  London  for  discharging 
her  cargo,  ei^tv-five  running;  days  in  the  whole,  if  required,  such  lay-days 
to  commence  when  she  shotud  be  ready  to  receiye  her  cai^  at  Clarence 
Cove,  and  notice  be  giren,  &c. ;  cease  on  the  cargo  being  laden  and  the 
ship  despatched  for  London ;  recommence  on  her  arrival  in  the  port  of 
London  and  being  ready  to  tmload,  and  notice,  &c. ;  and  finally  cease  on  th^ 
cargo  being  there  completely  dischai]ged.  That  in  consideration  thereof,  and 
of  every  thing  above  mentioned,  .defendants  did  thereby  for  themselves,  &c., 
*8711  P^°^^  ^^^  *agree  to  and  with  plaintiff,  his  executors,  dtc,  in  man« 
^  ner  following,  viz.,  &c. ;  promises  as  to  the  loadings  and  that 
defendants  would  despatch  the  vessel  with  the  cargo  for  the  port  of  Lon- 
don,  and  in  that  port,  at  their  own  expense  and  risk,  receive  the  said  cargo 
from  alongside  the  said  vessel  within  the  days  and  times  in  the  charter* 
party  before  limited,  or  the  days  of  demurrage  thereinafter  granted,  and 
would  pay  plaintiff  the  fireight  at  the  rates,  &c.  And  that  plaintiff  did  for 
himself,  &c.,  further  promise  and  agree  that  it  should  be  lawful  for  defend* 
ants,  their  executors,  &c.,  to  keep  the  said  vessel  on  demurrage  at  her 
aforesaid  ports  or  places  of  loading  and  delivery  for  the  term  of  fourteen 
running  days,  in  the  whole,  over  and  above  the  aforesaid  lay-days,  on 
paying  to  plaintiff  or  the  commander  of  the  sud  vessel  demurrage  at  the 
rate  of  8/.  lO^,  per  day,  day  by  day,  as  the  same  should  arise  and  become 
due.  The  count  further  stated  that,  the  said  charterparty  being  so  made, 
afterwards,  to  wit,  on,  &c.,  in  consideration  thereof,  and  that  plamtiff  at  the 
request  of  defendants  had  promised  them  to  perfonn,  &c.,  the  said  charter- 
party  in  all  things  on  his  part  to  be  performed,  &c.,  defendants  promised 
plaintiff  to  perform  the  same  in  all  things  on  their  part,  &c.,  and  not  to 
keep  or  detain  the  vessel  at  her  said  ports,  &c  ,  over  and  beyond  the  said 
fourteen  days  on  demurrage  so  agreed  upon.  The  count  then  stated  the 
voyage,  loading,  &c.,  and  performance  by  piaintiff  of  his  promises ;  that 
the  vessel,  on,  &c.,  arrived  with  her  cargo  at  London  aforesaid,  and  was 
ready  to  unload  according  to  the  charterparfy,  whereof  defendants  theh 
had  notice ;  that  plaintiff  continued  ready  and  willing  to  unload  the  said 
cargo  as  aforesaid,  until  the  same  was  discharged  and  unloaded ;  and  thai 
*S721  ^^  *same  was  ^afterwards,  to  wit,  &c.,  completely  discharged  and 
•I  unloaded,  &c. :  and  that  defendants  kept  the  ssud  vessel  on  dtsmui> 
rage  at  the  said  ports  or  places  of  loading  and  unloading  for  divers,  to  wit, 
fourteen,  days  over  and  above  the  said  eiriity-five  running  or  lay-dkys  so 
allowed  as  aforesaid,  in  and  about  the  loading  and  unloading  of  the  said 
cargo ;  and  thereby  they  became  and  were  uable  according  to  the  said 
charterparty  to  pay,  and  ought  to  have  paid,  to  plaintiff  119/.,  being  at  the 
rate  of  81.  lOs,  for  each  of  the  fourteen  days ;  but  they  did  not  pay.  The 
count  also  alleged  that  defendants,  disregarding,  &c.,  wrongfully  kept  and 
detained  the  vessel  in  and  about  unloading  as  aforesaid  for  divers,  to  wit, 
eight,  days  beyond  the  said  fourteen  days  so  agreed  upon  for  demurrage'; 
whereby  plaintiff  during  all  that  time  was  deprived  of  the  use,  &c.,  and 
put  to  expense,  &c.,  amounting  to  60/. 

Pleas.  1.  Non  assumpsit  2.  That  defendants  did  not  keep  or  deta» 
the  said  vessel  in  manner  ahd  form,  &c;    Issues  thereon.    3.  That,'  nt 
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the  time  when  tlie  said  vessel  was  unloading  as  in  the  declaration  men- 
tionedy  plaintiflT  wrongfully  sUqpped  the  unloading  thereof,  and  hindered 
fuid  prevented  defendants  mm  unloading  the  same.  Verification.  Repli* 
cation,  that  plaintiflT  did  not  stop,  &c.,  or  hinder,  &c.,  in  manner  and  fonn, 
ike.    Issue  uereon. 

On  the  trial,  before  Lord  Desxav,  C.  J,,  at  the  sitdngs  in  London  after 
Hilaiy  term,  1840,  it  appeared  that  the  vessel,  having;  made  her  voyage  and 
arrived  in  the  West  India  docks,  was  ready  to  unload  on  Saturday,  July 
1st,  1837.  She  had  then  five  runnine  days  left.  The  unloading,  by  men 
engaged  for  that  purpose,  began  on  &e  1st,  and  was  continued  on  the  3d 
and  part  of  the  *4m ;  when,  a  question  having  arisen  as  to  the  r«^^ 
amount  of  fireight  to  be  paid,  the  plaintiff  ordered  the  imloadins  to  ■- 
be  stopped,  and  the  men  were  turned  off  the  vessel.  Chi  July  6th,  diey 
were  allowed  to  recommence ;  and  the  toloading  was  continued  on  that 
and  the  following  day.  In  the  evenixi|g  of  the  7th,  the  plaintiff,  not  being 
satisfied  respectmg  the  bills  to  be  given  on  account  of  the  freight,  (two- 
thirds  of  which  weie  to  be  paid  in  approved  bills,)  again  caused  the 
unloading  to  be  stopped ;  and  it  ceased  accordingly  till  the  20th,  when  the 

Elaintiff,  no  longer  objecting  to  the  proposed  secunty,  allowed  the  woik  to 
e  resumed ;  and  it  was  continued  from  the  20th  to  the  27th  inclusive ;  on 
which  last  day  the  unloading  was  finished.  The  lord  chief  justice  left  it 
to  the  juiy  to  say  whether  or  not  the  delay  complained  of  in  the  declara- 
tion had  been  caused  by  the  conduct  of  the  plaintiff  himself,  and  whether 
the  unloading  had  been  completed  in  a  reasonable  time,  allowing  for  the 
stoppages,  rhe  jury  answered  both  questions  in  the  affirmative,  and  found 
for  the  defendants  on  all  the  issues.  W,  H.  Walson  in  the  ensuing  term 
moved  (by  leave  reserved  at  the  trialj  for  a  rule  to  show  cause  why  a  ver- 
dict should  not  be  entered  for  the  plamtiff  on  the  second  issue,  contending 
that  the  defendants  had,  in  &ct,  according  to  the  terms  of  the  issue,  kept 
and  detained  the  vessel ;  that  the  plaintiff's  conduct,  if  wrongful,  mi^ 
have  been  ground  for  a  cross  action ;  but  that,  applying  the  test  put  by 
TiNDAL,  C.  J.,  in  Freeman  v.  Taylor,  8  Bing.  124,  132,  138,  (21  E.  C.  L. 
R.  246,)  it  did  not  so  defeat  the  purposes  of  the  contract  as  to  excuse  the 
breach  complained  of.  He  also  moved  for  judgment  non  obstante  veredicto 
on  the  third  issue ;  and  for  a  new  trial  *if  the  court  should  not  grant  r*M  ^ 
either  of  the  before-mentioned  niles.(a)    A  rule  nisi  was  granted.      ^ 

Piatt,  Kelly,  and  Hoggins  now  showed  cause.(6)  The  case  was  rightly 
left  to  the  jury,  and  the  second  and  third  issues  were  proved  on  the  part  fi 
the  defendants.  The  vessel  was  not  kept  and  detained  by  them,  but  by  the 
plaintiff.  And,  when  once  t)ie  plaintiff  had  broken  in  upon  the  running 
days,  the  contract  (upon  which  alone  the  present  action  is  founded)  was  at 
an  end.  It  was  an  essential  stipulation  on  behalf  of  the  defendants,  and 
was  part  of  the  confiideration  for  which  they  made  the  promise  declared  upon, 
that  they  should  have  the  successive  days  unbroken  ;  it  is  implied  in  the 
very  term  "  running  days"  that  they  are  to  be  consecutive,  and  when  the 
succession  had  been  interrupted,  the  term  of  eighty-five  running  days  could 
never  be  complete.  It  is  no  answer  to  this  argument,  that  after  a  stoppage 
the  defendants  mig^t  have  still  taken  the  number  of  days  requisite  to  make 
up  the  eighty-five :  nor  would  this,  practically,  place  them  in  the  same  situa* 


(a)  He  Also  contended  that  the  plaintiflT  was  clearly  entitled  to  a  Terdiet  on  the 
issue.    The  defendant's  counsel  admitted  this  on  shofHnfc  cause,  hot  said  that  Aie  hnd 
chief  justice  should  have  been  applied  to  for  an  amendment  of  the  postea. 

(6)  Before  Lord  Deaaaiit  ^-  Jf  Patteaon,  WiUiams,  and  Coleridjpe,  is. 
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tioD.    The  xn^  who  wloaded  the  cargo  woakl  be  hired  §or  SQCcesalre  days ; 

-vrhen  the  woik  stopped  they  would  be  dispersed,  and  tkne  must  be  taken  to 

procure  others:  and,  supposiog  men  always  at  hand,  the  work,  ^rtieu  inter* 

rupted  from  time  to  time,  wouki  be  less  efleetirdy  carried  on.    As  to  die 

motion  for  judgment  non  obstante  veredicto ;  the  third  plea  is  supposed  to 

*9751  ^  ^^  ^^'  ^^^  showing  *that,  but  for  the  hinderance  alleged,  the- 

-I   defendants  might  have  rafiUed  their  contact   But  that  is  not  neoes* 

sary,  especially  in  an  action  broug^  for  damages  in  the  nature  of  a  paial^. 

If  the  defendants  were  hindered  mr  a  moment,  they  weie  driven  beyond  the 

eighty-fire  days.    Taking  the  objection  to  be  only  that  some  time  ought  to 

have  been  qiecified,  that  was  ground  of  special  demurrer.    The  statement 

in  this  plea  may  be  considered  as  only  an  iafonnal  traverse  of  the  plaintiir's 

averment,  that  oe  was  and  continued  ready  to  unload  the  cai]go  until  it  was 

finally  unloaded. 

.  Erk  and  W.  H.  Watson^  contrft.    The  plaintiff's  reasons  for  stm^Hug  the 
work  were  valid  ones :  but,  assuming  that  tiiis  cannot  be  argued  after  the 
finding^  of  the  jury,  he  is  still  entitlra  to  the  verdict  and  judgment  on  the 
issues  m  question.    The  charterparty  said  nothing  of  the  running  days  being 
consecutive ;  nor  is  there  any  ground  for  insistinff  that  they  shoula  be  so. 
It  could  not  be  said  that  an  hair's  intemiptioo,  for  whatever  purpose,  put 
an  end  to  the  contract  as  to  running  days ;  and  if  not,  the  real  question  is 
whether  the  stoppage  made  more  than  five  days  necessary  for  the  unloading. 
There  was  noproof  of  any  such  necessity ;  and  the  defi^noants  had  the  vessel 
in  their  uninterrupted  control  thirteen  dajrs  before  the  unloadii^  was  finished. 
Had  the  cargo  been  of  a  perishable  nature,  a  jury  might  perhaps  have  been 
warranted  in  finding  that  the  plaintiff's  breach  of  engagement  (in  the  words 
of  TiMDAL,  C.  J.,  m  Freeman  v.  Taylor,  8  Binff.  132,  (21  E.  C.  L.  R.)) 
'^  put  an  end  to  the  whole  object  the  freighter  had  in  view  in  chartering  tne 
«fi7fii   skip-"    ^  A  partial  injuiy  had  resulted,  it  might  have  been  ground 
^'^i   •for  a  crass  action.     FUUeul  y.  Armdnmg,  7  A.  &  E.  567,  (34  £. 
C.  L.  R.  160,)  shows  the  rule  on  this  subject    In  fiict  there  was,  in  the 
present  instance,  no  proof  of  injuiy.    [Patteson,  J.   The  defendants  here 
do  more  than  set  up  a  breach  of  contract;  they  say  that  the  very  thing  for 
which  the  plaintiff  seeks  to  recover  is  his  own  iault.     Coleridge,  J.   They 
do  nut  allege  an  independent  breach  of  contract  on  your  part,  but  that  you 
made  it  impracticable  for  them  to  do  what  you  say  they  ought  to  have  done. 
Accordinff  to  you,  they  would  recover,  in  the  action  ^r  breadi  of  contract, 
the  very  damages  to  which  they  were  found  liable  in  this  action.]    There 
was  no  evidence  that  the  defendlants,  if  not  interrupted,  could  have  unloaded 
in  less  than  thirteen  days.     rCoLEBiDCE,  J.  As  long  as  you  did  not  inter- 
fere, they  were  willing  to  be  bound  by  the  contract  for  eighty-five  days.    If 
it  became  impossible  for  them  to  abide  by  that,  and  they  were  obbged  to 
take  as  much  lime  beyond  the  running  days  as  would  make  up  for  the  inter- 
ruption, did  not  a  q[>eeial  contract  begin,  ariang  out  of  those  circumstances  ?] 
As  to  the  third  issue,  it  may  be  assumed,  on  the  plea,  that  the  stoppage  was 
only  for  an  hour,  and  that  couM  not  discharge  the  defendants  from  riabili^ 
to  demurrage  or  damages  for  their  detention  of  the  vessel.     [Pattrson,  J. 
There  is  a  difficulty  in  supporting  the  third  plea,  because  it  Mmits  keeping 
the  ship  on  demurrage.    Colehidoe,  J.  The  plea  does  not  show  whether 
die  stoppage  by  the  plakitiff  was  before,  during,  or  after,  die  dpys  of  demur- 
tage.]  Cbr.  oiv.  tmft. 

Lord  DENMAif,  C.  J.,  on  a  subsequent  day  of  the  tem,  (June  lOdi,) 
delivered  the  judgment  of  the.ooucC 


820  RegIna  9.  Albbrson.  T.  T.  1841.  [877 

^This  was  an  action  for  demunage  on  a  charfceipait^.    The  de*  rvo^^ 
clanition  charged  a  detention  on  demurrage  for  certain  days,  and  1      ' 


alsp  a  general  detainer  beyond  the  days  of  demunage.  llie  diird  plea, 
which  was  special,  was  acknowledged  by  the  defenc&nts  to  constitute  no 
defence,  on  account  of  its  generality:  but  the  second  stated  that  die  defend- 
ants did  not  detain  the  ship  modo  et  fonn&. 

The  fibct  was,  that  the  dap  returned  with  five  running  days  due  to  her, 
and  that  she  did  not  complete  her  unloading  until  not  only  the  fourteen 
days  of  demwnsge  beyond  the  running  days  were  exhausted,  but  also  some 
beyond*  The  claim  was  for  liquidated  damages  for  the  demurrage  days, 
and  general  damage  for  the  furtner  detention.  Hie  plaintiff,  on  the  ship's 
amyal,  and  subsequently  on  another  occasion,  refused  to  pennit  her  to  be 
unloaded.  The  jury  found  that  this  refusal  was  wrongfiil.  Afterwards  the 
defendants  were  permitted  to  unload,  but  not  till  after  the  expiration  of  the 
running  days,  in  whateyer  sense  those  words  can  reasonably  be  understood. 

Under  these  circumstances,  whether  the  plaintiff  is  entitled  to  recover  at 
all  for  the  use  of  his  ship  during  so  much  of  the  actual  unloading  as  ex- 
ceeded five  days,  may  be  doubtral,  and  would  have  been  for  the  jury  on  the 
facts  under  another  form  of  declaration :  but  we  hold  it  clear  that  he  cannot 
recover  for  it  under  the  terms  of  the  chaiterparty.  We  do  not  int<aid  to 
lay  down  that  any  interference,  for  however  imort  a  time,  by  the  owners,  to 
prevent  an  unloading  within  the  running  days  and  days  of  demurrage,  will 
put  an  end  to  the  obligation  of  the  chaiterpaity ;  and  therefore  we  hold  the 
third  plea  to  be  bad ;  but  it  is  clear  that  they  cannot  ^exercise  an  r»<^o 
arbitrary  power  of  selecting  on  what  days  the  unloading  shall  take  *- 
place,  or  of  interrupting  capriciously  that  operation  which  the  firei^iters 
must  certainly  be  understood  to  stipulate  for  Uie  power  of  carrying  on  con- 
tinuously ;  and  by  so  doing  the  owners,  and  not  the  fireig^ters,  are  the  par- 
ties who  detain  the  vessel. 

We  think  Ibat,  .in  the  present  case,  the  plea  that  the  defendant  did  noi 
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UDder  Stat  6  A  S  W.  4,  c,  76,  s.  35,  it  is  necessary  that  the  councillors  who  elected  the 
first  aldermen  should  also  have  appointed  who  were  first  to  go  ontof  ofllce.  And,  where 
such  appointment  ha«  been  made,aot  by  those  conncillors,  bot  by  the  conncillors  of 
a  sabsequent  year»  and  aldermen  have  been  elected  in  place  of  those  so  appointed  to 
fro  oat,  the  election  is  void, 

Alihongh  the  irregnlar  appointment  was  not  objected  to  when  made. 

Inforbcation  in  the  nature  of  quo  warranto,  for  exercising  the  oflSce  of 
an  alderman  of  the  borough  of  Carnarvon. 

Plea.  That  after  the  passing  of  stat  5  ft.  6  W.  4,  c.  76,  viz.,  on  De» 
cember  26th,  1835,  coimcillors  for  the  boroueh  were  elected,  who  affaerwnrds, 
on  December,  31^  1835,  met  together  ror  the  purpose  of  electing  the 
aldermen (i^  of  the  said  borough;   that   there  were  bvelve  candidates 

Jualified,  viz.,  &ii. ;  and  that  votes  were  siven  for  the  twelve  in  manner 
>Uowing,  viz.,  Itc.,  (stating  the  number  of  votes  given  for  each:)  and  that 

<e)  See  Jte«M#  «.  dfZArwM,  1 1  A.  ft  B.  8,  (3d  E.  C.  L.  R.  14.) 
(^}  The  nnmber  for  the  borough  is  sii. 
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*R791  *^  election  of  aldermen  or  of  an  alderman  of  the  said  borou^  took 
^  place  in  or  for  the  said  borough  on  the  said  Slst  December,  1835, 
.save  as  in  that  behalf  aforesaid,  nor  at  any  other  time  afler  the  passing  of 
the  act,  until  the  election  of  aldermen  next  hereinafter  mentioned.  (The 
plea  stated  nothing  further  as  to  the  transactions  at  the  first  election  of 
aldermen.)  That  two  only  of  the  aldermen  so  elected,  viz.,  William  Lloyd 
Roberts,  and  Robert  Griffith,  accepted  the  office  and  subspribed  the  decla- 
ration ;  and  that  they  continued  aldermen  till  November  9th,  1838.  That 
the  two  aldermen  and  the  councillors,  on  January  Ist,  1836,  elected  a 
mayor,  who  accepted  office,  &c.  (The  plea  stated  subsequent  elections  of 
councilors  and  mayor,  down  to  1838,  on  which  nothing  turns  in  this  case.) 
That,  on  9th  November,  1836,  four  aldermen  were  elected,  who  declined 
office ;  and  that,  after  the  passing  of  stat  7  W.  4,  &  1  Vict.  c.  78,(ii)  viz.,  on 
July  24th,  1837,  four  aldermen  were  again  elected,  who  accepted  office,  &c., 
and  (with  the  exception  after  stated)  continued  in  office  dunng  all  the  time 
after  mentioned.  That,  on  29th  October,  1838,  a  meeting  of  the  then  coun- 
cil was  held,  (naming  the  members  present,  and  stating  &at  they  exceeded 
one-third  of  the  whole  number  of  the  council,)  at  which  meeting  ^^  the 
majority  of  the  said  persons  so  then  present  as  aforesaid  and  the  said  council 
of  the  said  borough  at  the  said  last-mentioned  meeting  did  then  and  there 
appoint  who  dioiud  be  the  aldermen  who  should  go  out  of  office  in  the 
year  1838  in  the  said  first-mentioned  act  in  that  behalf  mentioned,  and  did 
^8801  ^^^  ^^^  ibetc  appoint  that  the  said  William  ^Griffith,''  (one  of  the 
^  last  elected  aldermen,)  ^^the  said  first-mentioned  Robert  Griffith, 
and  the  said  William  Lloyd  Roberts,  who  had  been  so  elected  to  be  such 
aldermen  as  aforesaid,  being  one-half  of  the  number  appointed  in  and  by 
the  said  first-mentioned  act  to  be  whole  of  the  number  of  the  aldermen  of 
the  said  borough,  should  go  out  of  office  on  the  9th  day  of  November  in 
the  said  year  1838,"  the  day  and  year  appointed  in  that  behalf  by  stat. 
5  &  6  W.  4,  c.  76.     That  on  November  9th,  1838,  <<  being  the  said  day  and 

{ear  so  appointed  as  aforesaid  for  the  said  last-mentioned  three  aldermen  of 
le  said  borough  to  go  out  of  office,  and  the  day  of  the  year  appointed  in 
and  by  the  &st-mentioned  act  for  the  election  of  aldermen  of  the  said 
borough  to  suppU  the  places  of  such  aldermen  as  should  first  eo  out  of 
office  as  aforesaid,''  ana  a  day  prescribed  by  the  first-mentioned  act  for 
quarteriy  meetings  of  the  council,  a  meeting  was  held,  (stating  the  persons 
present,  &c.,  as  before,)  at  which  ^^  the  majority  of  the  said  persons  so  then 
present  as  aforesaid  and  the  said  council  of  the  said  borough  at  the  said  last- 
mentioned  meeting  did  then,  in  pursuance  of  the  said  acts,  elect  and  choose 
him  the  said  Christopher  Alderson  to  be  an  alderman  of  the  said  borough, 
in  lieu  of  and  to  supply  the  place  of  one  of  the  said  aldermen  who  were  so 
appointed  to  go  out  of  office,"  fcc.,  he  being  a  person  duly  qualified,  &c. ; 
and  that  he  made  and  subscribed  the  declaration  and  accepted  the  office, 
&c.  That  since  the  passing  of  the  first-mentioned  act  there  has  not  been 
any  election  of  a  mayor,  alderman,  or  burgess  of  the  said  borough,  or  any 
declaration  of  what  sJderman  of  the  said  borough  should  go  out  of  office, 
*8811  ^^^  ^  hereinbefore  alleged :  and  ^defendant  averred  that,  being  so 
-I  ddy  elected,  &c.,  he  did  thereupon  use  and  exercise,  &c.  Verifi- 
cation. 
Demurrer  and  joinder. 

The  following  points  for  areument  were  stated  on  behalf  of  the  crown. 
^  That  at  the  time  of  the  defendant's  supposed  election  there  was  no  vacancy 

(a)  See  seels.  18»  19. 
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m  tti0  oflke  of  aUMimii)  kiMdidcli  a^  die  eouDdlon  did  sot  JMncdMitgljr 
after  the  first  election  of  aldermen  imder  slat.  6  &  6  W.  4,  c.  76,  nor  at  or 
immediately  after  the  election  of  aldermen  in  the  year  1831  j  qi^ioiBt  "mhb 
should  be  die  aldermen  who  should  go  out  of  office  in  the  year  18% ;  and 
the  meeting  of  the  council  stated  to  mire  been  held  on  S9th  October,  1838, 
had  no  power  to  make  such  iq)|>ointmcBt«"  And  ^*  that,  if  there  were  aaj 
sudi  vacancy,  yet  the  defendant  was  improperly  elected,  fi>r  that  a  Tacaa^ 
or  racancies  would  only  exist  by  reason  of  the  inTsUdity  of  the  deotioii  tf 
aldermen  in  the  year  1837,  in  cooeei^ueiice  of  the  oraissdon  of  &e  council 
to  declare,  immeaiately  after  that  election,  who  tiioQid  be  the  aldenaen  who 
should  go  oat  of  office  in  the  year  1838 ;  mid  that,  at  all  erents,  the  dection 
of  the  said  W.  L.  Bobeitt  and  R.  Gr^B^,  who  were  chosen  at  the  first 
election  of  aldermen,  and  in  lieu  of  one  of  whom,  togeAer  with  tke  said 
W.  Griffith,  the  defendant  is  supposed  to  haive  been  dected,  was  not  aroid- 
ed,  but  they  remained  in  office.''  Other  points  were  set  down,  but  were 
not  decided. 

Jervisj  for  the  crown.  Stat.  5  &  €  W.  4,  c.  76,  s.  25,  enacted  thast  ooe- 
half  of  the  number  of  aldermen  to  be  elected  in  1836,  should  go  out  €f 
office  on  November  9th,  1838,  and  that,  is  evciy  third  succeeding  year,  one- 
half  of  the  whole  number  of  aklermen  should  go  out ;  *and  that  ^*  the  r*o^ 
councillors  immediate^  after  the  first  election  of  aldermen  shall  ap-  ^ 
point  who  shall  be  the  aldermen  who  shaU  go  out  of  office  in  the  year  1838, 
and  thereafter  those  who  shaU  go  out  of  office  shall  always  be  those  who 
have  been  aUermen  for  the  long^  time  without  re-election."  The  council 
here  have  appointed  the  aklermen  to  go  out,  not  *^  immediately,"  but  nearly 
three  years  *^  after  the  first  election."  This  they  were  not  competent  to  do. 
No  one  of  the  aldermen  hdding  <^iee  down  to  November  9th,  1838,  coukl 
be  ^prived  of  it  otherwise  than  in  strict  Qonformity  with  the  statute.  Stat 
7  W.  4  ft.  1  Vict.  c.  78,  s.  10,  provides  ftn*  a  difficulty  like  this  i»  to  ooun- 
cillors,  but  has  no  similar  enactment  as  to  aldermen. 

Sir  W.  W,  FoUeU^  contii.  A  construction  of  the  statute  preventing  any 
future  election  of  new  aldermen  would  be  absurd.  When  the  counrdlon 
omitted  to  dechre  isMnediatelv  after  the  election  what  aldermen  should  first 
go  out,  a  mandamus  would  have  been  grantable  to  compel  them  to  do  it 
afterwards,  that  the  statute  might  be  obeyed  in  spirit,  if  not  in  letter.  In 
Bex  V.  The  Migor,  lft.y  cfjforwieh,  1  B.  fc  Ad.  310,  (20  E.  C.  L.  R.  393,) 
guardians  of  the  poor  were  to  be  elected  by  tfie  mayor,  &c.,  within  three  calen* 
uar  months  before  the  4th  of  May  in  every  year ;  the  time  had  been  suffered 
to  pass  without  an  dection ;  but  the  court,  to  cany  into  eflect  the  intention 
of  the  legislature,  made  a  rule  absdute  for  a  mandamus  to  the  nmror,  ftc., 
to  elect  at  a  siribseqiie»t  time.  [Lord  Dehman,  G.  J.  The  same  has  been 
done  as  to  churchwardens  and  overseers ;  but  here  the  council  of  1838  is  a 
diffisrent  body  from  the  council  of  1836.]  Though  the  incKvidnals  r«poo 
*may  be  diffisrent,  the  body  is  the  same  in  law.  KTotEBinGE,  J.  If  >• 
we  might  have  ordered  an  appomtment  by  mandamus,  does  it  follow  that 
the  council  can  make  it  on  thetr  own  susgestion  ?]  Sect.  25  of  slat.  5  &  6 
W.  4,  c.  76,  does  not  expressly  re(|niie  mt  the  eouncilbis  to  declare  who 
shall  CO  out  of  office  shall  be  the  same  as  those  who  elect  the  ir^  aldermen ; 
councillors  who  were  absent  at  the  election  might  come  in  and  join  in  the 
appointment.  But,  if  that  is  left  indefinite,  there  is  nothing  which  tnakes  a 
precise  time  etential.    *'  Immediately"  is  a  vague  exptession  ^a)  and  it 

(a)  8ee»  ts  to  the  etfeet  of  this  word,  Thompmtn  v.GtftaoH,  8  M.  ft  W.  SSI,  ifid  Hit 
antborities  there  cited. 
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cannot  be  contended  that  a  deviation  ftotn  the  atrideat  aenae  of  that  word 
would  annul  all  the  proeeedingi*  Theie  may  have  been  an  inegiilarity  in^ 
^ipointing  the  peraona  to  go  oat,  and  yet  the  election  may  not  be  Toia.(a) 
^8841  '^^^  *8Qpposing  that,  in  c^ect,  no  appointment  haa  been  made ;  the 

-I  queation  of  appointment  la  dialanct  finun  that  of  dection.  The  statute 
in  clearly  imperative  as  to  the  length  of  time  for  which  aldermen  shall  be 
elected.  It  ia  certain  that  they  are  not  intended  to  hold  office  fer  life ,  which 
might  be  the  consequence  if  this  objection  prevailed.  Sect.  36  enacts,  in 
dirad  terms,  that  on  9tb  November,  1838,  and  in  every,  third  succeedii^ 
year,  the  council  ^^  shall  elect"  so  many  aldermen  as  Am  be  needed  to  sup* 
ply  6)e  phces  of  those  who  shaH  Ihen  go  out  of  office,  according  to  the  pro- 
visions thereinafter  contained ;  and  that  on  ttat  dthtfovembec,  imd  in  every 
third  succeeding  year,  one-half  of  the  whole  number  of  aldermen  ^^  shall  go 
out  of  office."  [Patteson,  J.  A  proviso  is  added,  '^  that  the  aldermen  so 
going  out  of  office  shall  not  be  entitled  to  vote  in  the  election  of  a  new  alder- 
man.'  When  the  aldermen  to  go  out  have  not  been  designated,  how  can 
there  be  a  ^ood  constitttent  body?  The  men  who  oug^t  to  go  out  may  be 
taking  part  m  the  election.  There  might  be  some  answer  to  this,  if  the  elec- 
*8851  ^^^  ^^^  unanimous ;  but  *here  it  was  by  a  majority  only.]    That 

1  raises  an  uncertainty,  but  nothing  more.  [Lord  Denmav,  C.  J.  llie 
objection  is  not  so  much  a  point  in  the  case,  as  an  argument  to  show  that 
your  construction  cannot  be  correct.  I  am  afraid  the  &ult  is  incurable.] 
Then  the  question  returns,  whedier  it  was  impossible,  after  the  time  which 
bad  elapsed,  to  obey  the  directory  part  of  the  section.  [Coleridge,  J.  The 
difficulty  then  is,  that  the  act  required  has  not  been  done  at  any  time,  by  the 

? roper  persons.]  No  objection  was  made  when  the  appointment  took  place. 
*he  election  must  be  made  in  some  mnner;  or  else  the  present  aldermen 
must  bold  perpetually,  or  none  legally  exist 

(a)  It  was  objected  bf  Jenris,  and  the  objection  wan  here  adrerted  to  by  Patteson,  J^ 
fhati  among  the  persons  stated  in  the  plea  to  have  been  present  at  the  meeting  of  October 
aath,  1838,  was  an  alderman ;  whereas  sect.  95  enacts  that  the  "  councillors**  shaU  ap- 
Itoinl  the  aldenaea  to  go  oat  of  oflke  in  1838.  Sir  W.  W.  Follett  answered,  that  the  mere 
presence  of  a  person  not  a  councillor  was  an  objection  which  at  least  had  never  been 
taken  before :  and  that  it  was  not  mentioned  by  the  vrosecntor  among  his  points  for  argn- 
inenL  lervis  referred  to  the  proviso  of  the  rule,  Hi).  4  W.  4,  RegnlsB  Oenerales,  3,  (5  B. 
St  Ad.  ziv«  I  bnt  see  also  the  older  rales  taeniiotted  in  this  note,  infri,)  and  contended 
that  no  rale  of  court  required  nwry  point  to  be  mentioned  in  the  margin  of  the  demurrer, 
and  it  was  enough  if  some  point  were  stated  which  might  show  that  the  demurrer  was 
not  frivolous.  [Lord  Denman,  C.  J.  This  objection  ought  to  have  been  stated.  It  would 
be  better  to  funilsh  ao  poinu  than  to  nal^  the  kind  of  statement  contended  for.  A 
party  might  inteniionallir  state  some  poinls  which  were  j«it  not  frivolous*  with  the  de- 
sign of  bringing  forward  others  of  a  more  formidable  kind  nnezpectedly.V  Jervis  then 
contended  that  the  present  objection  was  sufficiently  pointed  out  [Lord  Denman,  C.  J. 
We  had  better  at  present  consider  the  first  point] 

Keg.  Gen.  Pasch.  3  Ja.  3,  K.  B.,  Is  as  follows :  "  It  is  drde#ed«  that  upon  reading  any 
reeoni  here  in  coon  upon  a  demurrer  in  law,  special  verdiety  or  writ  of  error,  and  tber^ 
upon  a  day  be  given  to  hear  the  counsel  of  both  parties,  the  books  shall  be  delivered  to 
the  justices  of  this  court  by  the  attorneys  of  both  parties,  by  the  space  of  four  days  befcre 
the  day  so  by  the  court  appointed;  and  that  the  eiceptions**  (which)  '*  shall  be  insisted 
oa  upon  the  argunsent  be  marked  in  the  margin  of  thoee  books."  And  Reg.  Oen.  HiL 
38  G.  3,  K.  B^  is  in  these  words :  *•  Whereas  a  rule  was  made  in  the  second  year  of  King 
James  the  Second,  whereby  it  was  ordered,  amongst  other  things,  *  that  in  the  paper-book 
to  be  delivered  to  the  judges,  the  exceptions  which  shall  be  insisted  on  upon  the  argti^ 
aient  shall  be  marked  in  the  margin  oi  those  books,*  which  rule  bath  been  of  late  times 
disregarded ;  it  is  hereby  ovdered^  that  the  aaki  rote  be  heooefortb  strictly  observed  by 
ifce  attorneys  of  beth  parlies,  who  are  required  to  deliver  the  said  paper-books.**  Pea* 
cock's  Rules  and  Orders  of  the  Court  of  King's  Bench,  pp.  73, 103.  These  roles  seem 
to  comprehend  criminal  as  well  as  civil  eases :  and  it  is  onderstood  that,  in  practice 
they  have  always  heaa  coasidtrod  as  applyiag  lo  deai vfon  oa  the  crtnfn  side. 
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Jerffisy  in  reply,  was  stopped  by  the  court. 
>  Lord  Denman,  C.  J.  I  should  have  wished  to  giye  efl^  to  the  act,  and 
.  am  sotry  we  canaot  do  so.  The  argument  is,  that  three  addennen  mist,  at 
all  events,  go  out  at  the  end  of  three  years,  and  the  object  of  the  act  is,  sub- 
stantially, that  vacancies  so  made  should  be  filled  up.  But  a  necessary 
object  at  all  elections  is  to  know  what  vacancies  are  to  be  filled  up ;  and 
here  we  cannot  know.  The  meaning  ot  sect.  26  is  clear,  that  the  persons 
who  elect  the  aldermen  at  first  shall  elect  them  for  the  period  during  which 
they  are  to  serve.  The  question  does  not  turn  upon  any  nice  distinctioDS, 
but  afiects,  substantially,  the  functions  of  the  elective  body. 

Pattkson,J.   The  difficulty  cannot  b^  got  over. 

Wif.UAMS  and  Colebidge,  Js.,  concurred. 

Judgment  tat  the  crown. 


•The  QUEEN  v.  The  Inhabitants  of  CUNT.  [«886 

This  case  is  reported,  11  A.  &  E.  624,  note. 


The   QUEEN  v.  DEANE   and    Others,   Justices   of  the  Borough   of 

READING. 

This  case,  with  others  relating  to  the  jurisdiction  of  borough  courts  cf 
quarter  sessions,  will  be  found  in  Vol.  11.  (Reports  of  Trinity  Vacation,  1841.) 


Ex  parte  STANFORD. 

The  court  will  not  direct  a  re^strar  of  births  (under  stmt  6  dc  7  W.4,  cSS)  to  erase  the 
registry  of  the  birth  of  a  child,  though  facts  are  deposed  to  show  that  the  child  was 
supposititious,  and  the  entry  a  fraud,  and  though  the  application  is  made  by  a  partf 
having  a  pecuniary  interest  in  defeating  the  alleged  fraud. 

Thesiger  moved  (a)  for  a  mandamus  commanding  the  registrar  of  biHhs 
and  deaths  for  the  district  comprehending  Brixton  in  Surrey  (under  stat  6  ft 
7  W.  4,  c.  86)  to  erase  from  the  reeister-book  the  r^;istry  of  the  birth  of  a 
child.  He  moved  on  the  part  of  William  Stanford,  npoa  affidavits  stating 
the  following  facts: 

Richard  Stanford,  a  brother  of  the  applicant  William  Stanford,  in  August, 
1838,  married  Ann  or  Angelina  Dodge.  William  Stanford  deceased,  the 
father  of  the  applicant  William  Stanfora,  by  deed  dated  I3th  March,  1839, 
covenanted  witn  trustees,  their  executors,  &c.,  *to  p^  to  them  for  r^oM 
the  life  of  himself  and  his  wife,  and  the  survivor,  if  Richard  Stan-   ^ 

.ford  or  any  of  his  issue  by  his  then  present  or  any  future  wife  should  so 
long  live,  but  no  longer,  500/.  per  annum ;  and,  in  case  Richard  Stanford 

,  and  his  issue  should  all  die  in  die  lifetime  of  William  Stanford  the  father, 
and  his  wife,  or  of  the  survivor,  then  William  Stanford  the  father,  his 
heirs,  executors,  and  administrators,  should  pay  to  any  widow  of  Richard 
Stanford,  for  her  life,  an  annuity  of  160/.,  to  commence  after  the  annuity  of 

.500/.  should  cease.  The  trustees  were  to  apply  the  annuity  of  500/.  to  the 
benefit  of  Richard  Stanford,  his  wife,  or  his  issue,  in  such  proportions  as 

*  they  should  think  proper.    Richard  Stanford  died  on  4th  October,  1840, 

leaving  his  wife  survivmg,  him.     On  11th  January,  1841,  Mrs.  Stanford,  the 

widow  of  William  Stanford  the  father,  then  residing  near  Brighton,  received 

(«)  Before  Lord  Deamaa,  C.  Ji,  Patteson  and  Coleridge^  Ji« 
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a  letter,  purporting  to  be  written  by  Edward  Dodge,  a  brother  of  the  widow 
of  Richard  Stanibni,  dated  Brixton  Hill,  stating  that  his  sister  had  that  mori^ 
ing  been  delivered  of  a  son.  The  biith  was  announced  in  the  Brighton 
C£cette  of  14th  Januaiy,  1841.  William  Stanford,  the  applicant,  on  I8tb 
January,  1841,  proceeded  to  Brixton,  and  called  on  Mrs.  Richard  Stanford, 
who  showed  lum  a  child  as  the  son  so  bom.  The  aflSdavits  alleged  facts 
tending  strongly  to  show  that  Mrs.  Richard  Stanford  had  not  borne  any 
child  since  her  marriage,  and  that  the  child  shown  was  supposidtioiis. 
William  Stanford,  the  father,  died  28th  March,  1841,  possessed  of  consider^ 
able  property,  leaving  William  Stanford,  the  present  applicant,  his  heir  at 
law  and  one  of  his  executors,  and  residuary  le^itee.  The  widow  of  William 
^8881  '^^^^^^'^  ^^^  &ther  was  still  alive.(a^  The  *child  was  registered  as 
•■  the  son  of  Richard  Stanfoid.  Alfiea  Joseph  Dodge,  another  brothei 
of  Mrs.  Richard  Stanford,  and  his  wife,  made  imSdavits  containing  state- 
ments to  the  effect  that  the  child  in  question  was  their's,  and  had  subse* 
quently  been  registered  as  such. 

Thesiger  contended  that  this  was  a  case  for  the  interference  of  the  court, 
inasmuch  as  the  first  registiy  might  become  evidence  of  the  parentage  of  the 
child  afler  those  witnesses  were  dead  who  could  have  shown  the  alleged 
fraud.  Section  44  of  stat  6  fc  7  W.  4,  c.  86,  extends  to  the  correction  of 
accidental  errors  only.  [Lord  Denmav,  C.  J.  We  are  asked  to  require  the 
.'egistrar  to  undo  what  he  was  ri^t  in  doing.]  The  registrar  is  ready  to 
act,  so  far  as  the  court  will  authorize  him.  Cur,  adv,  vtUi. 

Lord  Denbcan,  C.  J.,  afterwards,  in  tUs  term,  (June  11th,)  deUvered  the 
judgment  of  the  court. 

In  this  case  we  were  desirous  of  interposing,  if  we  had  had  the  power : 
out  we  cannot  find  that  under  stat  6  fc  7  W.  4,  c.  86,(i)  we  have  any 
authority  to  do  so.  The  case,  therefore,  rests  on  the  same  footing  as  tte 
case  of  a  registration  made  before  the  act  passed.  Rule  reused. 

(a)  This  was  not  expressly  alleged  in  the  affidavits ;  bat  her  death  was  not  stated. 
(6)  Btat.  7  W.  4,  A 1  Vict,  c  SS,  explaining  and  amending  the  former  act,  adds  nothing 
3B  this  point 
Bee  stat.  3  dc  4  Vict  c  92. 


•889]  •CAUDLE  v.  SEYMOUR,  Esquire. 

A  justice's  warrant  commanding  a  constable  to  apprehend  and  bring  before  him  ths 
body  of  A.  Bn  to  answer  all  svch  matters  and  things  as  on  her  majesty's  behalf  shall 
be  objected  against  him  on  oath  by  C.  D.  for  an  assault  committed  upon  C.  D.  on,  dba, 
is  bad,  as  not  showing  any  information  on  oath  upon  which  the  warrant  issues. 

A  deposition  on  oath,  taken  by  the  jvstice^s  clerk,  the  justice  not  being  present,  nor  aC 
any  time  seeing,  examining,  or  hearing  the  deponent,  is  irregular,  and  no  justification 
of  proceedings  founded  upon  it. 

In  an  action  of  trespass  against  a  justice  for  false  imprisonment  in  causing  a  plaintiff 
to  be  apprehended  on  a  charge  of  assault,  the  warrant  baring  been  framed,  and  the 
information  taken,  as  above  stated :  HcM,  that  the  defendant  failed  to  show  jnrisdii^ 
tion,  and  that  the  action  lay. 

Trespass  for  assault  and  false  imprisonment.  Plea,  Not  guilty,  by  statute. 
On  the  trial,  before  LrrrLCDALE,  J.,  at  the  Spring  assizes  for  Sussex,  1840^ 
the  material  foots  appeared  to  be  as  follows : 

Coinplaint  b^g  made  to  the  defendant,  a  magistrate  of  Sussex,  that  the 
piflintin  had  injured  a  child  named  Mary  Ann  Warner,  by  bad  surricd 
treatment,  the  defendant  went,  with  his  clerk,  to  the  house  where  the  child 
lived.  She  was  in  bed  in  a  garret,  the  ascent  to  which  was  up  two  pair  of 
stairs  from  the  kitchen.    The  defendant  remained  in  the  kitchen  whde  bis 
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deric  went  up  to  the  diild,  (who  was  in  her  fifteenth  jeutj)  to6k  her  dqM» 
tioDS,  and  swore  her  to  the  contents.    It  did  not  appear  by  the  evidence  that 
Ihe  defendant  heard  nrhat  passed.    On  the  deposition  so  taken^  the  drfind 
ant  granted  a  warrant  in  me  Mlowins  words : 

'*  Sussex,  to  wit. — To  the  constables  and  beadborooghs  of  ibe  hnndred 
•f  Whalesbone,  in  the  coontf  of  Sussex,  and  to  dH  other  oficcm  of  the 
peace  within  the  said  conntjr. 

'^  I  do  hereby,  in  her  maiest^'s  name,  eorasBaacl  you,  and  every  of  yov, 
iqion  siefat  hereof,  to  apprehend  and  bring  before  me,  or  some  other  or  her 
majesty's  justices  of  the  peace  for  the  saideoun^,  the  bodr  of  Robert  Cbndk, 
of  Brighton  in  the  said  county,  surgeon,  ot  wbom  you  shaD  have  notieei,  to 
answer  to  all  such  ^matters  and  tbngs  as  on  her  majestv's  bdudf  rv^io 
shall  be  objected  a^^ainst  him  on  oath  by  Marjr  Ann  Wafncr,  of  *- 
Brighton  aforesaid,  single  woman,  for  an  assault  commitfeed  on  her,  tlie  ssid 
Mary  Ann  Warner,  at  Brighton  aforesaid,  on  the  twenty-fourth  day  of  Ausust 
instant.  Herein  foil  not  Given  under  my  hand  and  seal  at  Brighthdai> 
stone,  in  the  said  county,  the  5Mth  day  of  August,  a.  n.  1839. 

(Sgned)  *^  WnxuM  Ssnoun.  (l.  sl)" 

On  this  wanant  the  plaintiff  was  aMrdiended ;  whidi  was  the  impriaoo- 
ment  complained  of.  The  chaiee.  on  hearing,  was  dismissed.  The  learned 
judge  thought  the  warrant  inywl,  as  it  did  not  purport  to  be  made  on  as 
mformation  taken  upon  oi|th;  and  the  juiy,  under  his  dvection,  found  a 
verdict  for  the  plaintiff. 

Plaitj  in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new  trial(a)  on  the 
ground  of  misdirection. 

Peacock  now  showed  cause.  The  proper  form  of  a  warrant  to  apprdwnd 
for  an  assault  is  given  in  1  Bum's  Justice,  385,  JlsuxuU^  tit.  Jlssamlts  m 
General^  VI.,  Chitty's  (28tii)  ed.,  and  states  an  infonnation  on  oath.  And 
a  warrant  '^  ou^t  to  contain  the  cause  specially,  and  should  not  be  generaUy 
to  answer  such  matters  as  shall  be  objected  against  him,  because  it  cannot 
appear,  whether  it  be  within  the  jurisdiction  ot  the  justice  of  the  peace :" 
2  Hale,  P.  C.  part  2,  ch.  13,  p.  111.  [Lord  Denbcan,  C.  J.  This  wananl 
does  not  aver  that  the  assault  has  been  committed,  or  is  stated  to  have  been 
committed.  It  professes  to  ^'bring  up  a  parly  on  q)eculation,  to  hear  r«gQ| 
what  Mary  Ann  Warner  has  to  say.]  ^ 

Plait  J  contrik,  was  then  called  upon  by  the  court.  First,  the  warrant  was 
sufficient.  It  directed  that  the  party  should  be  apprehended,  to  answer 
such  matters  as  should  be  objected  against  him  on  oath  by  Mary  Ann 
Warner,  ^*  for  an  assault  committed  on  ber'^  on  a  certmn  day.  That  was  a 
warrant  to  apprehend  for  an  assault.  Hie  wanants  moitioned  in  the  pas* 
sage  of  Lord  Hale,  which  refers  to  2  Inst  63,  591,  are  warrants  of  com- 
mitment, under  which  the  jailer  may  have  to  justify  detaining.  But, 
secondly,  supposing  the  warrant  bad,  the  justice,  by  virtue  of  Us  jurisdiction, 
might,  without  a  warrant,  order  that  the  party  should  be  detained  to  answer 
for  the  offence.  A  constable,  in  such  case,  must  have  shown  a  warrant  to 
Justify  him ;  a  magistrate  does  not  need  it,  and  is  not  liable  in  trespass, 
ihough  a  warrant  may  have  been  issued  and  be  irregular.  In  BuU  t.  Oman/, 
1  Brod.  &  B.  548,  (5  E.  C.  L.  R.  186,)  the  substantial  part  of  the  warmt 
%^  in  the  present  form ;  yet  it  was  held  that  the  plaintiff  could  not  recovo*: 
for  a  magistrate,  having  juriscKction,  could  not  be  tiaUe  in  trespass  for  merdy 

(a)  He  also  moved  for  a  mle  to  enter  a  nonsoit  on  some  objections  to  the  notice  ot 
action,  and  writ  of  summons,  which  it  is  not  thought  necessary  to  state.  Ko  rule  wat 
gmnie?  en  theae  poinis. 


801 J  1  Adolphus  &r  Ellis,  N*  S* 

.aiadrawing  a  wammt.  [PAmsmi,  J.  Nodiiftg  10  said  of  that  ia  tlie  eaiie. 
The  warrant  there  is  not  set  oat  ftilly  enough  to  make  it  eertain  that  die 
form  was  the  same  which  is  used  hercX^}  the  eridenoe  here  shows  that 
Bn  information  was,  in  fact,  taken ;  and  that  was  so  in  BuU  r.  ConemL 
[Patteson,  J.  It  does  not  appear  that  the  defendant  examined  the  child. 
,  A  magistrate  ought  to  examine  the  witness  himself,  not  to  send  his  clerk, 
*8921  *^^^i^^^^^<^^f  J-  It  is  fhr  too  common  a  prectice  for  the  clerk  to 
•I  examine  the  witness  apart,  and  take  ckiwn  the  aaiwers,and  then  read 
them  over  to  him  in  the  magistrate's  presence.  It  is  true  that  a  magistrate 
here  has  jurisdiction  over  the  ofience  m  the  abstract ;  bat,  to  give  him  juris- 
diction in  anj  particular  case,  it  must  be  shoimi  that  there  was  a  propei 
charge  upon  oath  in  that  case..  A  man  has  no  ri^,  because  he  is  a  magistrate, 
to  oraer  another  to  be  taken  for  an  ofence  over  whicb  he  has  jurisdiction, 
without  a  charge  regularly  made.}  Affidavits  in  the  superior  courts  are  dailj 
taken  without  any  superintendence  by  the  court  itseu.  If  there  was  ai^ 
information  de  focto,  the  jurisdiction  was  complete^  and  the  warrant  well 
supported.  Supposing  that  the  warrant  would  have  been  good  if  it  had 
recited  the  information,  it  is  good  now ;  the  omission  of  that  recital  is  only 
matter  of  informality;  the  warrant  is  stiiil  an  answer  to  an  action  of  tre^ass. 
Lord  Denmak,  C.  J.  The  warrant  is  clearly  insufficient  It  does  not 
state  an^  information  on  oath,  or  that  the  fact  was  really  committed.  But 
then  it  is  said  (and  the  argument  raises  a  question  of  ereat  importance)  that 
although  the  warrant  was  irregular,  the  justice  was  stiU  protected  against  an 
action  of  trespass,  having,  as  a  magistrate,  jurisdiction  over  the  offence. 
But  his  protection  depends,  (as  my  brother  Colebidge  has  observed,)  not  on 
jurisdiction  over  the  subject-matter,  but  jurisdiction  over  the  individual 
arrested.  To  ^ve  him  that  jurisdiction  there  should  have  been  an  informa- 
tion pnxierly  laid.  Here  the  defendant  went  with  his  clerk  to  the  com- 
plainant's residence,  but  never  saw  her ;  the  clerk  took  the  deposition,  but 
*8931  ^^^  ^  ^^  presence.  *The  matter  of  fiict,  therefore,  on  which  alone 
•'  his  defence  could  have  been  rested,  fhib ;  and  be  hsBS  acted  without 
jurisdiction. 

Pattcson,  J.  The  case  is  put  for  the  defendaat  as  if  the  words  ^^  for  an 
assault"  in  the  warrant,  could  be  coupled  with  the  words  ^^  apprehend  and 
bring  before  me."  But  if  the  warrant  be  read  so,  it  reauires  the  partv 
charged  to  be  brought  before  the  justice  to  answer  to  all  sued  things  as  shaU 
^  be  objected  against  him  by  Mary  Ann  Warner;  and,  even  if  the  document 
could  be  read  in  a  manner  so  inconsistent  with  the  grammatical  construction, 

-  no  one  at  this  time  can  doubt  that  a  wanrant  of  such  a  general  purport  would 
•  be  bad.    The  eveiy-day  practice  is  to  state  an  inf<Mrmation  on  oath ;  if  the 

magistrate  omits  that,  he  must  take  the  consequence.  As  to  the  other  point, 
'  magistrates  should  be  careful  not  to  commit  this  part  of  their  duty  to  a  clerk. 
Depositions  of  this  kind  are  not  like  affidavits  here>  whicb  are  made  to  be 
«  \ised,  or  not,  by  a  party  in  a  cause,  m  he  sees  fit*  It  is  a  matter  of  some 
discretion  to  determine  how  depositions  are  to  be  acted  upon ;  and  they 
puffht,  therefore,  to  have  the  map;istrate's  full  oonsiderataon. 

Williams,  J.    An  affidavit  is  a  document  which  is  to  speak  for  itself, 
.  and  to  avail  or  not,  merely  according  to  its  contents ;  the  court  does  not 
^examiile  the  partv :  but,  in  the  case  erf  depositions,  the  magiatiate  does :  and 
I  am  not  aware  that  deputing  thait  office  to  a  eleric  has  ever  been  held  equi- 
valent to  an  examination  by  the  manstrate.    The  warrant  itsdf  contains  do 

-  allegation  thift  the  party  was  charged  on  oath. 

(a)  See  Am  v.  CommT,  4  B.  Moore,  19S,  197. 
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>  ^CoiioiDGSy  J.  A  magistrate  has  no  jurisdiction,  in  such  a  case  r%aa± 
as  this,  without  a  chaige  on  oath.  The  warrant  here  does  not  state  ^ 
a  charge ;  and  the  facts  independent  of  the  warrant  do  not  diow  such  a 
charge  on  oath  as  justifies.  I  am  glad  to  hare  an  opportunity  of  stating  this, 
because  it  is  a  common  practice  to  take  depositions  in  a  manner  like  that 
which  was  here  described.  The  taking  of  affidavits  in  this  court  is  quite 
diflerent ;  the  act  is  purely  ministerial ;  the  party  says  what  he  pleases,  and 
the  effect  of  it  comes  to  be  considered  by  the  court  afterwards.  But  a  ma- 
gistrate taking  deposidons  has  a  discretion  to  exercise ;  he  is  to  examine  the 
witness,  hear  his  answers,  and  judge  of  the  manner  in  which  they  are  given. 
If  he  does  not,  how  is  he  in  a  condition,  supposing  the  charge  were  ^lony, 
to  decide  whether  or  not  bail  shall  be  taken  ?  Rule  discharged. 

Lord  Demman,  C.  J.  Mr.  Robinson  mentions  to  us  that  a  justice  of 
peace  was  convicted  in  this  court,  not  many  years  ago,  on  a  prosecution  fx 
committing  where  his  cleric  only  had  taken  the  examinations.(a) 

(a)  "Hilary  T.  6  A  7  Q.  4.  JRcz  v.  A^aham  Cmutablt,  a  justice  of  Uie  peace  for  the 
connty  of  Kent :  illegally  committing  the  prosecutor  to  three  months'  hard  labour  in  the 
house  of  correction,  for  an  offence  under  the  Vagrant  Act,  without  having  the  party  or 
witnesses  brought  before  him :  but  not  charged  to  have  been  done  eormpUy.  He  had 
been  convicted  at  the  instance  of  the  party  committed,  but  had  since  satisfied  him,  aqd 
was  now  brought  up  by  the  direction  of  the  secretary  of  state.  The  defendant  was 
eighty  years  old;  and,  on  account  of  infirmity,  his  appearance  was  dispensed  with  by 
consent  of  the  attorney-general.  He  had  written  to  the  chancellor  to  take  bis  name  o«t 
of  the  commission.    Pined  lOOL    Note  by  Mr.  Robinson  of  the  Crown  Oifioe. 
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Fixtures,  (as  kitchen  ranges,  stoves,  coppers,  and  grates,)  which  a  tenant  may  sever 
from  the  freehold  and  take  away  during  his  term,  are  not  therefore  distrainable  for  rent. 

Those  things  only  can  be  distrained  for  rent,  which  the  landlord  could  afterwards  r^ 
store  in  the  plight  in  which  they  were  before  the  distress. 

Trespass  for  breaking  and  entering  plaintiflPs  dwelling-house,  and  takii^ 
away  and  converting  his  soods  and  diattels,  viz.,  &c.,  and  severing,  tearing 
down,  and  damaging  his  fixtures,  viz.,  &c.,  then  a£Bxed  to  and  paieel  of  the 
said  dwelling-house,  and  converting  the  same,  &c.  Plea,  Not  guilty,  by 
statute. 

On  the  trial,  before  Lord  Abingee,  C.  B.,  at  the  Suney  Spring  assizes, 
1840,  it  appeared  that  the  action  was  brought  for  an  alleged  unlawful  distresi 
for  rent ;  and  that,  among  other  acts  complained  of,  the  defendants  had  taken 
down  and  carried  away  a  kitchen  range,  register  stove,  copper,  and  grates, 
which  were  annexed  to  the  freehold  in  the  ordinary  manner,  and  were  ad- 
mitted to  be  tenant's  fixtures ;  (a)  but  it  was  contended  that  such  fixtures 
were  distrainable  for  rent  Verdict  for  all  the  defendants  but  one,  and  against 
him  with  one  fiirthing  damages ;  the  lord  chief  baron  giving  leave  to  move 
to  enter  a  verdict  for  the  plaintiff*  against  all  the  defendants,  with  damages 
to  the  value  of  the  fixtures,  (which  the  jury  assessed  at  10/.,)  if  the  court 
should  be  of  opinion  that  such  fixtures  could  not  be  distrained  for  rent 
Platty  in  the  ensuing  term,  obtained  a  rule  nisi  accordingly. 

Petersdaiff  now  showed  cause.  The  doctrine  that  thmgs  attached  to  the 
freehold  are  not  distrainable  for  rent  rests  on  early  authorities,(i)  which  have 
laid  down  the  law  with  a  view,  probably,  to  annexations  of  *a  more  pogg 
permanent  character  than  those  now  in  question ;  and  the  dicta  have   '- 

(ff)  See  Gryffif*  V.  Bowrrm,  6  Bin;.  437,  (19  E.  C.  L.  R.  IS3.)  * 

(6)  Bro.  Abr.  DtMirea,  pi.  S3,  S9,  and  Co.  Lit.  47  a,  was  cited,  among  other  authorities, 
inving. 
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i>een  applied  ihdiscHminateljr  by  modem  writers.  The  fixtures  in  this  casfe 
liave  all  the  most  essential  characteristics  of  personal  estate :  they  are  chattels 
"which  the  tenant  might  remove  during  his  term,  which  would  go  to  the 
executor  and  not  the  heir,  and  which  might  be  taken  in  execution.  The 
ancient  dicta  must  be  taken  to  mean  fixtures  not  subject  to  these  incidents, 
but  inseparable  from  the  freehold.  In  Gilb.  Distr.  34,  41,  (42,)  ed.  1757^ 
pp.  31,  38,  in  the  4th  ed.,  ^Impey's,)  (cited,  Amos  and  Ferard  on  Fixtures, 
255,  Part  II.  c.  2,  s.  1,)  it  is  said  that  a  distress  is  no  more  than  a  pledge ; 
that  a  pledge,  on  redemption,  ought  to  be  restored  in  the  same  plight  in 
^hich  it  was  delivered ;  that  what  is  part  of  the  freehold  cannot  be  severed 
'without  detriment  to  itself  in  the  removal,  canndt,  therefore,  be  restored  in 
statu  quo  to  the  owner,  and  consequently  cannot  be  a  pledge,  or  subject  of 
distress.  But  the  authors  from  whom  he  takes  that  law  wrote  before  the 
passing  of  stat  2  W.  &  M.  sess.  1,  c.  5,  which  (sect.  2)  authorized  the  sale 
of  goods  distrained  for  rent.  Since  that  act,  the  objection,  that  the  pledge 
cannot  be  restored  in  its  former  plight,  no  longer  applies ;  the  distress  is  not 
j>roperly  a  pledge ;  but  the  landlord  has  a  pecidiar  property  in  it,  being  en- 
tided  to  sell  after  the  lapse  of  a  certain  time  without  payment*  [Lord  Den- 
man,  C.  J.  [Is  not  that  the  case  generally  with  pawns  ?]  Not  generally, 
though  it  is  so  under  the  Pawnbrokers'  Act,  39  fc  40  G.  3,  c.  99,  s.  17 ; 
and  where  goods  are  deposited  by  way  of  security,  to  indemnify  ag^atnst  a 
loan  of  money;  per  Gibbs,  C.  J.,  in  Pothomer  v.  Dawsariy  Holt,  N.  P.  C. 
383,  (3  £.  C.  L.  R.  135.^  The  distinction  between  fixtures  properly  so 
*RQ71  ^^^^  ^^  those  wnich  have  the  nature  of  personal  chattels  is  *illu9» 
^^'J  trated  by  the  cases  otOaUen  v.  Rundar^  1  C.  M.  &  R.  266;  S.  C. 
3  Tyr.  959 ;  Rex  v.  St.  Dumtan,  Kerd^  4  B.  &  C.  686,  and  Wim  v.  IngUby, 
5  B.  &  Aid.  625,  (7  £.  C.  L.  R.  214.)  It  is  admitted  in  the  last  case  that 
tenant's  fixtures  may  be  taken  in  execution. 

Piatt  and  C  C  JoTieSj  contdL.  It  did  not  follow,  because  these  goods 
were  removable  by  the  tenant,  that  they  were  distrainable  for  rent.  The 
law  on  this  subject  is  cited  from  the  older  books,  because  it  has  never  been 
changed.  Goods  distrained  are  not  the  less  a  pledge  because  they  may  now 
be  sold  after  five  days.  [Lord  Denman,  C.  J.  A  pledge,  with  power  of 
eale  in  a  certain  event,  is  still  a  pledge.]  Tlie  rule  laid  down  in  Co.  Litt. 
47  a,  that  *'  nothing  shall  be  distrained  for  rent  that  cannot  be  rendered 
again  in  as  good  plight  as  it  was  at  the  time  of  the  distress  taken,"  is  gene- 
ral, and  has  never  been  qualified.  Here  the  goods  could  not  have  been  so 
tendered  if  the  rent  had  been  paid  within  the  five  days.  It  is  laid  down 
that  replevin  does  not  lie  for  things  affixed  to  the  freehold,  because  they 
cannot  be  distrained ;  7  Bac.  Abr.  88,  Replevin^  (F),  7th  ed. ;  and  to  this 
eflcct  is  JViblet  v.  SmUhj  4  T.  R.  504.  In  Gorton  v.  Falkner,  4  T.  R.  565, 
BuLLEa,  J.,  cites  from  Simson  v.  Harcourt^  4  T.  R.  568,  S.  C.  as  Simpson 
V.  Hartoppf  Willes,  512,  the  judgment  of  Willes,  C.  J.,  who  there  says 
that  things  annexed  to  the  freehold  are  not  distrainable,  because  they  cannot 
be  restored  in  the  same  plight  as  when  taken.  In  HtUlen  v.  Runder  it  was 
held  that  indebitatus  assumpsit  lay  for  fixtures  bargained  and  sold,  and  sold 
and  delivered :  and  so  it  might  in  that  particular  case,  because,  the  fixtures 
^981  ^^'"S  ^^^  tenant's  own,  he  had  sold  them  to  the  ^landlord  during  his 
^  term,  when  he  might  have  removed  them  at  his  pleasure.  But, 
where  fixtures  on  the  premises  were  the  landlord's,  and  he  sold  them  to  the 
\enant,  it  was  held  that  the  vendor  could  not  bring  assumpsit  for  goods  sold 
and  delivered ;  Lee  v.  RisdMy  7  Taunt.  188,  (2  E.  C.  L.  R.  69.)  That  fix- 
tures removable  by  the  tenant  are  sometimes  described  as  chat^ls,  b  of  .no 
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impottaiioe.  In  Pitt  t.  iS%m,  4  B.  &  Aid.  206^  (6  E.  C.  L.  B.  402,) 
fixtures  demised  with  a  d«€i]ui|;-4iouse  had  been  <ystiiiaed  Sx  tlie  lepl^  and 
it  was  keld  that  the  pkiiMiff  might  dechwe  in  trespass,  descdbmg  them  as 
^^  goods,  chattels,  and  efiects,"  .£bbott,  C.  J^  said,  ^^  Fixtures  may  be  takes 
la  execution  under  a  fieri  fiiieias,  which  contains  similar  woida.  They  are 
not  distrainable,  not  being  aerendble  fisomtfae  fireebold ;  and,  fiir  that  reason, 
not  capable  of  being  se^wed  in  the  same  pttj^t  in  which  th^  were  befoie 
aeterance.'*  An  execution  difiers  from  a  distKeas,  because  uaete  ft  is  not 
contemplated  that  the  things  taken  will  in  any  event  be  restored. 

Lord  Dehbcan,  C.  J.  In  HaUen  ▼.  Bmdar  there  could  be  no  donbt 
But  the  point  now  before  the  couit  is  also  plain,  and  has  constautly  been  sa 
considered.  At  nisi  prius  it  has  been  often  treated  as  dear.  We  ou^  ad 
to  encourage  a  doubt  on  the  subject :  to  do  so,  we  must  introduce  audno- 
tions  unknown  before.  -  Things  are  not  distrainable  which  cannot  be  restored 
in  the  same  plight  in  which  .they  were  before  the  distress. 

Pattesok,  J.  The  true  pound  of  the  rule  on  this  subject  is,  that  the 
fixtures  cannot  be  restored  m  their  ^original  pli([^t  This  reason  r«ona 
would  be  more  apparent  in  former  times,  when  the  landlord  was  ■- 
obliged,  on  distraining,  to  remove  the  distress  from  the  premises.  The  rak, 
with  its  reason,  is  laid  down  in  Sknson  t.  Hareourif  cited,  with  many  other 
authorities,  in  .Amos  and  Ftrwrd>{a)  A  question  like  the  present  arose,  bat 
was  not  decided,  in  Duck  r.  Braddyll,  M'Clel.  217.(&) 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  Whether  the  tenant  mi^ 
or  might  not  remove  the  fixtures,  is  one  question ;  whedier  or  not  the  goods 
could  be  restored  in  the  same  condition,  and  were  distrainable,  is  ano£er. 

Coleridge,  J.  I  agree  in  the  opinicm  of  the  court,  and  in  the  reason 
given  for  it.  If  the  landlord's  right  has  in  some  respects  been  altered  bj 
statute,  we  are  not,  therefore,  to  alter  the  commcm  law  in  points  which  m^ 
statute  does  not  touch.  Rule  absolute. 

(a)  Part  11.  c  S,  8. 1. 

(b)  It  was  there  eontended,  not  diat  fixtures  in  general  were  distrninable,  but  that  a^ 
•hinery  which  was  fixed  only  by  bolts  and  screws,  and  therefore  capable  of  being  r»> 
aioved  and  refixed  without  injury,  and  so  restored  in  the  same  plight,  might  be  distrained 
Dn  the  other  side  it  was  insisted  that  the  privilege  fVom  distress  included,  not  only  things 
which  could  not  be  restored  in  the  same  plight,  but  all  things  which  had  once 
ixed  to  the  freehold. 
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Declaration,  in  case,  stated  that  plaintiff  (a  man)  and  H.  were  desirous  to  intermarry; 
that  a  license  was  granted  to  the  end  that  the  marriage  might  be  solemnized  in  the 
parish  church  of  B.,  by  the  rector,  vicar,  or  curate  thereof  without  banns,  witlun  three 
months  from  the  date,  H.'s  usual  place  of  abode  having  been  in  B.  for  fifteen  days 
immediately  before  the  granting  of  the  license;  provided  there  should  appear  lobe 
no  impediment  by  reason  of  former  marriage,  consanguinity,  dec,  nor  any  suit  be 
depending  by  reason  thereof;  and  that  the  celebration  should  be  in  the  said  chareh 
between  eight  and  twelve  in  the  forenoon :  the  declaration  also  averred  that  defendaac 
was  rector  and  sole  minister  of  the  chnrefa  of  B^  that  there  was  no  impediment  by 
reason,  dice.,  nor  any  suit,  dbc;  and  that,  by  reason  of  the  premises,  and  by  foroeof 
the  license,  it  became  defendant's  duty  as  rector,  dcc^  on  notice  of  die  license,  to  s»> 
lemnize  the  marriage  in  the  manner  and  time  specified  in  the  license,  when  therewMs' 
requested :  that  defendant  had  notice  of  the  license,  and  afterwards,  viz^  on,  Ac^  and 
on  several  other  days  between  that  day  and  the  death  of  H.,  was  requested  by  plaint  ^-^ 
tiff  to  solemnize  the  marriage  in  the  manner  and  time  specified  in  the  license :  yet 
defendant,  not  regarding  his  dnty*  but  contriving  wrongfully  and  illegally  to  harasa, 
oppress,  and  injure  plaintiff,  would  not,  on  the  said,  itc^  or  at  any  time  afterwaslik 
aolemaiae  the  marriage,  but  wrongfully  and  illegally  reiaaad  so  lo  dot  tha^  whUs  ht . 
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conttmned  so  to  refosa,  H.  disd;  and  thftt  bj  wasoD,  te;  plaintiff  Itot  the  beneftt  af 

the  license,  and  the  marri^^e,  and  had  been  pat  to  expenses  which  were  rendered  use 

Ies5,  had  been  injared  in  his  good  name,  and  had  saflered  anxiety  of  mind. 
Htld  bad  after  ▼erdict,  for  not  av<errtng  a  feqaeat  from  H.,  ornotiee  to  defendant  that  B. 

was  willing  that  the  marriage  should  take  place. 
Semblt,  per  Patteson  and  Coleridge*  Js^  that  the  request  was  insufficiently  stated,  inaa- 

much  as  the  license  allowed  three  months. 
Semble,  per  Patteson,  J^  that  the  declaration  ought  to  hare  arerred  that  the  license  waa 

in  force  at  the  time  of  the  reqaesu 
Semblt,  per  Williams  and  Coleridge,  Js«,  thai  the  deokratton  was  also  bad  for  not  show* 

ing  that  the  defendant,  at  the  time  of  the  request,  was  able  to  perform  the  ceremony, 

and  was  not  engaged  in  the  performance  of  some  other  duty. 
Qvow,  whether,  under  any  eireiMnstanoes,  an  action  at  law  lies  against  a  cle>^yman  for 

refusing  to  perform  the  nuuriaga  cereflioay« 

Case.  The  declaration  stated  that,  whereas,  before  and  at  the  time  of 
the  grievance  hereinafter  mentioned,  the  plaintiflr  and  one  Mary  Ann  Hogg, 
then  living,  each  of  them  then  being  sole  and  unmarried,  and  of  lawful  age^ 
were  minded  and  desirous  to  intermarry,  and  thereupon,  to  wit,  on  the  3d 
day  of  April,  a.  d.  1839,  a  certain  license  and  faculty,  bearing  date  the  day 
and  year  aforesaid,  under  the  seal  of  Edward  Thomas  March  Phillips,  clerk^ 
M.  A.,  Vicar  General  in  Spirituals  of  the  Right  Rev.  Father  in  God  Jamei 
Henry,  by  divine  permission  Lord  Bishop  of  Gloucester  and  Bristol,  was 
duly  granted  by  Edwin  Madd^,  Doctor  of  Civil  Laws,  Principal  Surrogate 
*90il  ^^  ^^  Episcopal  Consistorv  Court  *of  the  said  diocese,  the  said  £• 

-I  M.  then  and  there  having  due  power  and  authority  to  grant  the  same, 
to  the  end  that  such  marriage  might  be  publiclv  and  lawfully  solemnized  in 
the  parish  church  of  Blaisdon  in  the  county  aforesaid  and  in  the  diocese  of 
Gloucester  and  Bristol  aforesaid,  by  the  rector,  vicar,  or  curate  thereof,  with- 
out the  publication  or  proclamation  of  the  banns  of  matrimony,  and  at  any 
time  within  three  months  from  the  date  thereof,  (the  usual  place  of  abode  of 
the  said  Mary  Ann  Hogg  having  been  within  the  said  parish  of  Blaisdon 
for  the  space  of  fifteen  days  immediately  before  the  granting  of  such  license,) 
provided  there  should  appear  no  impediment  in  the.  case  by  reason  of  any 
former  marriage,  consanguinity,  afiimty,  or  other  cause  whatsoever,  nor  any 
suit,  controversy,  or  complaint  be  moved  or  then  depending  before  any  judge/ 
ecclesiastical  or  civil,  for  or  by  reason  thereof:  and  likewise  that  me  cele* 
bration  of  such  marriage  should  be  had  and  done  publicly  in  the  aforesaid 
parish  church  of  Blaisdon,  between  the  hours  of  eight  and  twelve  in  the 
forenoon :  which  said  license  and  faculty  ivas  so  granted,  as  well  to  the  said 
plaintiff  and  the  said  Mary  Ann  Hogg  as  to  the  rector,  vicar,  or  curate  of 
the  aforesaid  church,  and  who  was  designed  to  solemnize  the  said  marriage 
in  the  manner  and  time  above  specified :  tfiat,  at  the  time  of  the  granting 
of  the  said  license  and  faculty,  and  from  thence  hitherto,  the  defendant  was^ 
and  now  is,  the  rector  of  the  said  parish  of  Blaisdon  and  sole  minister  of. 
the  parish  church  thereof:  that,  at  the  time  of  the  granting  of  such  license 
and  faculty,  there  was  not,  nor  was  there  at  any  titne  afterwards,  any  impe- 
diment  in  the  case  by  reason  of  any  fonner  ina^ige,  consanguinity,  aiW^ 
*9021   ^^  ^  ^^^^^  cause  whatsoever,  nor  any  suit,  ^controversy,  or  con^ 

^  plaint  moved  or  then  depending  before  any  judge  eoclesiastiea)  oc 
civil,  for  or  by  reason  thereof:  and  by  reason  of  the  premises,  and  by  foroe 
of  the  said  license  and  faculty,  it  became  and  was  the  duty  of  the  defends 
ant,  as  such  rector  and  minister  as  aforesaid,  upon  notice  of  the  said  lioeoae 
and  fisM^ulty,  to  solemnize  the  said  marriage  between  the  said  plaintiir  and  the 
said  Mary  Ann  Hogg  in  the  said  parish  chareh  of  Blaisdon,  in  the  maoBctf 
end  time  specified  in  the  said  license  and  faculty,  when  tliereunto  requested; 
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and  that  the  defendant  heretofbrey  to  wit,  on  die  7di  day  of  April  in  the  year 
aforesaid,  had  due  notice  of  the  said  license  and  faculty :  and  that  aAer- 
.wards,  to  wit,  on  the  day  and  year  last  aforesaid,  and  on  several  other  days 
and  times  between  that  day  and  the  day  of  the  death  of  the  said  Maiy 
Ann  Hogg  as  hereinafter  mentioned,  the  defendant  was  requested  by  the 
plaintiff  to  solemnize  the  said  marriage  in  the  manner  and  time  specified  in 
the  said  license :  yet  the  defendant,  not  regarding  his  duty  in  that  behalf, 
but  contriving  wrongfully  and  illegally  to  harass,  oppress,  and  injure  the 
plaintiff,  did  not  nor  would  on  the  said  7th  day  of  April  or  at  any  time 
afterwards  solemnize  the  said  intended  marriage,  but  wrongfully  and  illegally 
refused  so  to  do.  That  afterwards,  and  whilst  the  defendant  continued 
so  to  refuse  to  solemnize  the  said  marriage,  and  before  the  said  marriage 
was  solemnized,  to  wit,  on  the  20th  day  of  May  in  the  year  aforesaid,  the 
said  Mary  Ann  Hoge  departed  this  life ;  and,  by  reason  of  the  said  refusal 
and  breach  of  the  duty,  &c.,  the  plaintiff  not  only  lost  the  benefit  of  the 
said  license  and  feculty,  and  the  comforts  and  advantage  of  the  said  in- 
tended marriage,  but  hath  been  put  to  many  costs,  charges,  and  expenses 
in  and  about  ^endeavouring  otherwise  to  procure  a  solemnization  rmoM 
of  the  said  manrrage,  and  also  to  other  costs,  chains,  and  ex-  ^ 
penses :  and  the  costs  and  charges  incident  to  the  said  license  have  been 
thereby  rendered  useless  and  of  no  avail :  and  the  plaintiff  hath  been  further 
injured  and  prejudiced  in  his  good  name  and  credit  among  his  nei^- 
hours,  &c. :  and  also,  by  means  of  the  premises,  hath  suffered  much  anxiety 
and  distress  of  mind ;  and  hath  been,  and  is,  otherwise  greatly  injured  and 
damnified. 

Plea,  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Pattesok,  J.,  at  the  Gloucestershire  Spring  assizes, 
1840,  a  verdict  was  found  for  the  plaintiff.  In  Easter  term,  1840,  Talfourd, 
Sent.,  obtained  a  rule  nisi  for  arresting  the  judgment. 

hidhw^  Seijt.,  and  Buskffj  now  showed  cause.  This  declaration  is  good, 
especially  after  verdict. 

First,  a  duty  is  shown.  Hie  particular  case  is  new ;  but  the  principle  is 
well  established.  ^^  In  all  cases,  where  a  man  has  a  temporal  loss,  or 
damage  by  the  wrong  of  another,  he  may  have  an  action  upon  the  case,  to 
be  repaired  in  damages;"  Com.  Dig.,  Action  upon  the  Casey  (A),  lliis 
extends  to  a  nonfeasance,  ^^  where  firom  their  situations  some  persons  are 
bound  to  do  what  is  required  of  them  in  the  course  of  their  employments, 
and  are  in  return  entitled  to  a  recompense  ;"  note  (2)  to  Ra  v.  I&Uerbyj 
1  Wms.  Saund.  312  c.  Barry  v.  .Omaudy  10  A.  ft.  £.  646,  (37  £.  C.  L. 
R.  206,)  is  a  strong  instance  of  the  application  of  this  principle.  Many 
instances  are  given  in  Com.  Dig.,  Action  vpon  the  Case  for  JfegU^efuXy  (A  2), 
as  of  ^^  an  officer  for  neglect  of  •the  duty  of  his  office,"  and  "  if  an  r.QQj 
archdeacon  will  not  induct  a  clerk  admitted  and  instituted."  It  may  ^ 
be  contended,  on  the  other  side,  that  the  ecclesiastical  courts  will  punish  a 
clergyman  for  neglect  of  his  clerical  duties :  but  that  gives  no  remedy  for 
die  individual  injury.  Such  a  Jurisdiction  is  no  protection  against  a  civil 
action ;  thus  a  civil  action  lies  tor  dilapidations.  Lord  Coke,  on  the  Arti- 
culi  Cleri,  1  Stat.  9  Ed.  2,  c.  6,  says,  ^^  The  spiritual  judge^s  proceedings 
axe  for  the  correction  of  the  spiritual  inner  man,  and  pro  salute  animay  to 
enjoin  him  penance ;  and  the  judges  of  the  common  law  proceed  to  give 
damages  and  recompense  for  the  wrong  and  injury  done :  as  if  one  lav  vio- 
lent hands  of  a  clerk,  the  spiritual  judge,  pro  salute  anhfMSy  shall  enjom  him 
peniance,  and  the  «leik  may  have  his  action  of  battery,  and  recover  damage! 
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the  injiOT  dime  to  hini ;'' S  iBit.  att.    Tltts  is  cited  b  9  Bom's  Eee* 

LiW)  50>  {dmiij  13.)  Then,  Hw  duty  is  one  eo^jaisable  by  the  dril  coofts. 

The  loss  of  marriage  is  a  temporal  injury*    Mamage  is  a  good  oensideratioii 

foradeed;  Ckukfgmr.KBmieU,%0oim.432;  Gsnyioii  ▼.  CWfon,  17  Ves. 

263.    On  the  sameprinoiple,  an  action  lies  for  aknply  entieingaway  a  man's 

trife,  mnimore  r.  iheuimik^  WiUes,  077,  and  for  a  breach  of  promise  of 

marnage.    Then,  the  clergyman  is  answemble  for  the  injeiy.    InCom.  Dig., 

Aetium  ufon  the  Camj  (B  1),  it  is  said  that  an  aetien  on  the  case  does  not 

lie  for  rrfuanff  to  admmiBter  die  sacrament,  (Amk;)  and  ChvtU  t.  Csrdi* 

fietf,  1  Sid.  Si^  is  referred  to.    But  no  decision  was  there  given  on  the 

point;  judgment  was  arrested  because  the  declaration  aBq;ed  two  refosals, 

*9051  ^^^  ^y  ^^'^  request,  and  the  ^damages  were  genenl.    And  HaUe^ 

•■   y.  AmvImo,  1  Keb.  M7,  is  the  other  way.    Noaction  lies  forrefosing 

to  eelebrate  divine  service ;  WiUiam^$  case,  5  Bep.  78  b ;  but  that  b 

because  there  is  no  individual  wrong.    Stat  3S IL  8,  c.  36,  s.  3,  makes  an 

enactment  respecting  **  all  and  every  sudi  maniages  as  within  thk  chuich 

of  England  sIuJI  be  contracted  between  lawful  peisons,  (at  iy  M$  ad  we 

dedare  all  penane  to  be  tawfkl^  that  be  not  piombited  by  God^s  law  to 

many.")    Stat  6  fc  7  W.  4,  c.  85,  which  en^lse  parties  to  many  other* 

wise  dian  by  the  nunistration  of  a  dermnan,  reserves  (by  sect.  31^  their 

right  to  be  manied  aocoiding  to  the  estalmdied  ceremonial,  if  tiiey  so  choose. 

It  may  be  said  that  the  ficerae  is  valid  for  three  months,  and  that  the  clergy* 

man  was  entitled  to  delay  the  celebration.    ABSumingthat  to  be  so,  it  affords 

no  excuse  for  an  absolule  vefosal.    The  enactments  of  tiie  Maniage  Act, 

26  6.  2,  c.  33,  are  positive;  and  it  cannot  be  supposed  that,  under  uiat  act, 

it  was  optional  with  die  clersvman  whedier  or  not  he  would  perform  the 

duty.    Sect.  15  requires  for  ul  marriages  two  witnesses  ftetidet  the  ndnUterj 

assuming,  dierefore,  diat  the  minister  must  attend.    The  marriu^e  service  is 

part  of  the  Common  Prayer  Book,  which  is  part  of  tte  law  of  the  reahn ; 

etat.  13  &  14  C.  2,  c.  4,  s.  9 ;  1  Gibson'ft  Cbdex,  276,  (ed.  2,)  tit.  xi. 

chap.  3.    In  Rocers  on  Ecclesiastical  Law,  507^a)  it  is  shown  that,  even 

before  Stat.  26  O.  2,  c.  33,  the  prevaiKng  notion  was  that  a  marriage  was 

not  valid  without  the  ministration  of  a  clergyman  of  some  religious  persua* 

aion ;  and  a  case  in  Sdkeld  (6)  appean  to  show  that  the  law  considered 

marriage  by  any  but  a  presbyter  in  holy  orders  to  be  at  least  irregidar. 

•dOfil   ^^  *SiowELL*s  language,  however,  in  J9siryifipfa  v.  Dalryinfle^ 

^'^•l   2  Hag.  Cons.  Ca.  54,  64,  (4  Eng.  Ecc.  Bep.  485,)  (c)  may  peihaps 

bedtedasp^gtimthec^d^d^atcomm^^ 

be  essentially  contacted  without  the  intervention  fd  a  priest  Stat.  44  G.  3, 

c.  77,  8.  2,  which  indemnifies  all  clergymen  fifom  penalties  for  havmg 

solemnized  certain  marriages,  appean  to  recognise  the  clerical  intervention, 

and  no  other.    In  Rex  v.  Colenc^,  2  B.  fc  Aid.  806,(d)  though  the  court 

refused  to  comnel  the  deigyman  to  buiy  m  a^  particular  way,  yet  it  seems  to 

have  been  unaentood  tiiat  he  could  not  renise  to  bury  m  some  manner. 

Kemp  V.  WickuMy  3  Phill.  Rep.  Ecc.  C.  264,.  269,  shows  tiiat  it  is  not 

optional  whether  or  not  a  dergymiui  will  bury*    [Colgudge,  J.  Is  there 

any  precedent  of  an  action  for  refosmg  to  hetgHiam  ?]    That  may  not  be  a 

temporal  injuiy.    [Coleudoe,  J.  Baptism  is. a  necessary  qualification  for 


(a)  And  see  lb.  nets  at  p.  6Sl. 
?6)  Perhaps  Ha^dm  ▼.  GwM,  1  SaUc.  US. 

{c)  8«e,  as  to  this  case,  and  apon  the  sabjecf  generalljr.  S  Roper  on  Hosband  and 
Wife,  446,  (Addenda,  No.  L,)  Sd  (Jacob's)  ed. 

(il)  6ee  Jt^gJM  r.  SlCMflft,  is  A.  &  E.  77S,  (40  E.  C.  L.  R»  ISk.) 
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decdoo  on  many  foondaliopg.  Loid  DsmcAV,  C.J.  Here  jrfpobable 
18  not  negatiyed.]  Probable  canae  ahoold  be  pleaded  in  avoidanoe.  Many 
objections  made  in  moring  for  the  rule  are  cured  by  the  yerdict :  as,  that 
the  declaiation  does  not  show  that  there  were  two  witnesses  ready,  so  as  to 
satisfy  Stat  4  G.  4,  c.  76,  s.  28,  (which,  indeed,  is  only  directoiy ;)  that  the 
request  is  laid  to  hay e  been  to  solemnize  the  maniage  in  the  time  and  man* 
ner  specified  m  the  license,  without  any  allegation  as  to  the  precise  time ; 
that  die  refusal  is  only  stated  to  haye  been  wrongful  and  illegal ;  that  no 
request  by  the  woman  is  stated.  All  that  was  necessary,  in  these  respects, 
must  haye  been  proyed  to  the  jury  who  found  the  yerdict.  The  injury  also 
must  now  be  *held  to  haye  be^  fully  proyed :  and  mdeed  the  mere  rMiyj 
expense  of  procuring  the  license  ana  stan^  b  sufficioit  foundation  ^ 
for  an  action.  If  it  be  said  that  the  dutyarisuig  from  the  facts  stated  is  not 
correctly  deduced  in  the  declaration.  The  Lancasier  Canal  Cmnptm^  y. 
Pamebyj  11  A.  &  E.  223,  242,  (39  £.  C.  L.  R.  64,)  shows  that  the  oouit 
will  infer  the  duty  as  matter  of  law  arisine  oti  the  faots. 

Jhlfourdy  Serjt,  Sir  W.  W.  FoUeUy  and  TdpvU,  contii.    No  du^  exists 
here,  for  breach  of  which  a  ciyil  action  is  maintainable.    There  are  many 
cases  in  which  a  temporal  wrong  is  committed,  yet  the  party  wronged  ha^ 
no  right  of  action  in  the  common  law  courts,    rlo  action  at  law  liea  to  re- 
coyer  damages  fit)m  an  executor  for  not  paying  a  legacy ;  nor  by  a  cestui 
que  trust  against  a  trustee,  for  a  breach  of  trust ;  nor  by  an  inferior  nayal 
officer  against  his  superior,  for  acts  done  in  the  performance  of  a  nayal  duty, 
JohnsUme  y.  SutUm  ^a)  nor  for  disturbance  of  a  pew  in  the  body  of  a 
church,  unless  attached  to  a  house ;  MainuKaing  y.  Gtfef ,  5  B.  &  Aid.  356, 
(7  E.  C.  L.  R.  129.)    In  all  these  cases .  there  are  remedies,  but  inyt  by 
actions  in  the  courts  of  common  law.    Here  the  remedy  is  properly  in  the 
ecclesiastical  courts ;  the  utmost  that  can  be  said  fortfaer  is,  that  occasioa- 
ally  (as  was  suggested  in  Bex  y.  Cokridgey  2  B.  &  Aid.  806)  this  couit 
may  issue  a  mandamus  in  fldd  of  the  authority  of  the  spiritual  court ;  or  an 
indictment  or  information  might  be  put  in  force  when,  as  in  the  case  of 
omitting  to  bury,  the  neglect  produced  a  *nttisance ;  Rex  y.  Tay-    i-mqc 
lar{h).    Then,  m  what  way  does  the  duty  here  arise  ?    At  common    *- 
law,  it  is  yery  doubtful  whether  any  ecclesiastical  ceremony  was  necessaiy 
to  the  yalidity  of  a  marriage ;  Jesion  y.  ColUnSj  2  Salk.  437 ;  S.  C.  6  Mod. 
155,  as  CoUtm  y.  Jessaiy  and  Lord  Stowell's  language  in  Dalrympk  r. 
Dalrympkj  2  Hag.  Cons.  Ca.  54,  64,  (4  £ng.  Eccl.  R.  485,)  seem  to 
lead  to  an  inference  that  it  was  not.     Haydon  y.  Gauldy  1  Salk.  119,(c] 
appears  to  be  the  other  way.    But  at  common  law  the  party  desiring  to  be 
married  could  haye  no  risht  to  call  on  any  particular  clen;yman  to  perfonn 
the  duty.  A  marriage  by  a  Roman  Catholic  priest  was  good  before  the  statute; 
Bex  y.  Feildingj  14  Howell's  St  Tr.  1327,  which  is  recognised  in  Rex  y. 
Brampkm,  10  East,  282,  288.    Then  as  stat.  26  6.  2,  c.  33,  imposes  no 
duty  on  the  clergyman,  the  case  must  be  considered  as  at  common  law; 
and  therefore  no  action  lies. 

Next,  supposing  the  duty  to  be  such  as  may  be  the  foundation  of  a  ciyil 
action,  the  declaration  here  is  insufficient  If  the  statute  26  G,  2,  c  33, 
raised  the  duty,  the  count  founded  upon  it  should  haye  concluded  conM 

(a)  1  T.  R.  610,  in  Exchequer  Chamber,  reTereing  judgment  of  the  Court  of  Excbeqaer 
In  Sutton  V.  Joh$t$tome,  1  T.  R.  498.  Judgment  of  Ezehequer  Chamber  afirmed  ia  Dobl 
Proc.,  Sutton  V.  Johnstone,  1  Bro.  P.  C.  76,  (2d  ed.) 

(b)  Note  (a)  to  Jndmm  v.  Cawtkorm,  Willes,  68S.    See  note  (b)  to  1  Bum**  Eec.  L 
SSA,  6th  (Tyrwhitt's)  ed.,  trom  Serjeant  HUra  M88. 

(t)  (Before  the  DelegsMit) 
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fifmam  jtaMi.  It  does  not  negadre  the  existence  of  probable  cause,  be- 
yond the  statement  that  there  was  no  impediment  to  the  marriage  itself. 
But  there  may  be  otfaor  reasonable  cause  for  a  cleigyman  not  performing 
the  duhr;  he  may,  for  instance,  be  engaged  at  the  time  in  the  performance 
of  another  clerical  office,  as  in  reading  divine  service  in  church ;  he  may 
believe  (though  erroneously)  that  there  is  an  impediment;  for  the  question 
is  not  as  to  the  impediment  in  fact,  but  as  to  the  bdief  in  the  mind 
*9091  ^^^  ^^  defendant,  respecting  which  no  allegation  is  made.  Malice 
•I  should  be  diown  wherever  the  function  performed  is  not  purely 
ministerial ;  CuUm  v.  JMbrm,  2  Stark.  N.  P.  C.  577,  (3  £.  C.  L.  R.  481;) 
Saxon  V.  Coftfe,  6  A.  &  £.  662,  (33  E.  C.  L.  R.  161 ;)  and  in  MAy  v. 
WhiUy  2  Ld.  Raym.  938,  malice  was  laid.  WUKamB  v.  JLstm ,  Peake, 
Add.  Ca.  167;  Dmoe  v.  CouUonyU)  Harmon  v.  Tajppendaij  1  East,  555; 
Acherky  v.  Parhbuon^  3  M.  and  S.  411,  are  authorities  for  the  defendant 
on  this  point  Further,  the  license  does  not  make  it  necessary  to  many  on 
request,  but  only  within  three  months.  As  to  Unsj  Bordenave  v.  Gregoryj 
5  East,  107,  is  an  authority  for  the  defendant  Asain,  reasonable  notice 
to  the  clergyman  should  mive  been  averred,  in  order  that  he  might  make 
proper  arrangements  as  to  time.  The  request  diould  have  been  to  appoint 
some  reasonable  time  for  the  purpose.  Again,  a  request  on  the  part  of  the 
woman,  or  nodce  to  the  clergyman  that  she,  as  well  as  the  man,  was  will* 
ing  to  be  married,  should  have  been  diown.  His  duty  could  arise  onlv 
upon  his  being  informed  diat  both  were  willing ;  it  is  not  enough  that  bom' 
were  so  in  fu^t.  Then,  under  stat.  4  G.  4,  c.  76,  s.  28,  two  witnesses* 
were  necessary  for  the  ceremony:  these  the  plaintiff  was  bound  to  provide ; 
and  the  declaration  does  not  aver  that  he  did  so.  In  Sabowrin  v.  Marshall^ 
3  B.  &  Ad.  440,  (23  E.  C.  L.  R.  113,)  which  was' an  action  against  the 
sheriff  for  not  replevying,  the  declaration  showed  that  sureties  were  pro- 
vided and  offered.  Furdier,  by  sect.  10  of  the  same  statute,  the  parties 
ought  to  have  complied  with  certain  conditions  of  residence :   it  is  not 

*9101  ^^8|!^  ^^^  ^^y  ^^^  ^^^'^  ^)  except  ^by  the  recital  in  die  license. 
-■  Nor  is  it  alleged  that  the  application  was  made  in  the  parish  church: 
or  that  the  license  was  delivered  to  the  defendant ;  without  which  a  pubh- 
cation  of  banns  was  essential.  In  an  action  against  a  sheriff  for  not  arrest- 
ing, delivery  of  the  writ  must  be  averred.  Now,  as  to  all  these  points,  the 
declaration  "  ought  to  show  plainly  and  certainly  all  circumstances  material 
for  the  maintenance  of  the  action ;  for  if  there  are  two  intendments,  it  shall 
be  taken  most  strongly  against  the  plaintiff;"  Com.  Die.  Pleader^  (C.  22), 
and  the  authorities  collected  under  tne  same  title,  (C.  76.) 

These  objections  are  not  cured  by  verdict.  No  foots  can  be  presumed 
to  have  been  proved,  die  proof  of  which  was  not  rendered  necessary  by  the 
state  of  the  record ;  and  here,  if  the  whole  declaration  were  proved,  the 
defects  would  not  be  supplied.  On  this  point  the  rule,  and  the  instances 
of  it,  appear  in  note  (1)  to  Stenml  v.  Hcngy  I  Saund.  228 ;  Jackson  v. 
Peskedy  1  M.  fc  S.  234 ;  SweHappk  v.  Jesse,  5  B.  &  Ad.  27,  (27  E.  C.  L. 
R.  24;)  Wchmt  v.  Steveno^  2  Show.  233 ;  Scions  v.  ParheTj  1  T.  R.  141; 
Fverard  v.  Paiermm,  6  T^unt.  645,  (1  E.  C.  L.  R.  502.)  (6) 

Lord  Denmait,  C.  J.  I  am  by  no  means  prepared  to  say  that  such  an 
action  as  that  mig^t  not  be  maintained,  upon  the  declaration  raising  a 
proper  complaint  of  a  public  officer  neglecting  his  public  duty  to  die  tem- 


(•)  Note  fb)  to  JfainMw  V.  Tofpendm^  1  East,  668.    See,  at  the  end  of  the  note,  the  re 
mark  of  Asbharst  Jn  in  MUward  y.  SargttuU ;  1  East,  6S6,  note  (b). 
(nSee  m^ftt  T.  Gpdte^,  8  A.  4&  E.  144»  (S6  E.  C.  L.  R.  aSO.) 
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poral,  and  it  migbt  be  to  the  reiy  greet,  damage  of  an  indhidnaL  Sndi 
a  neglect  of  the  duty  of  a  cleimnan  may  be  actions^le^  if  it  be  nuiBcioiit 
and  without  piobabk  cause.  jBut  there  is  no  great  danger  in  saying  thai 
an  action  *can  hardly  be  maintained  against  an  oftcer  not  lemiiied  r«Q|i 
by  law  to  perform  the  duty  at  any  j^aracular  time,  without  allag^  *- 
tion  of  mauce,  or  of  the  tune  at  which  he  refused  b&a^  a  veaacMiable  time 
for  the  performance.  Allowing  folly  that  the  action  is  maintainable  <» 
principle,  the  declaration  is  essentially  defectiTe.  Hardly  any  of  the  objec 
lions  made  can  be  got  oyer.  One  is  clearly  &tal.  At  the  time  when  tbe 
clergyman  b  suppo^d  to  haye  acted  wrongndly,  it  does  not  appear  tint  be 
had  notice  that  both  the  parties  were  wilUng  to  be  married.  It  is  alleged  tkat, 
at  the  time  of  the  ^rieyance,  they  weie  in  ftct  wilhng:  but  it  is  not  ayened 
that  the  woman  iomed  in  the  request.  This  is  quite  &tal.  For  you  chaif;^ 
the  minister  with  haying  inuproperly  refused  to  many ;  y^  the  wh<de  de- 
claration mi^  be  proyra,  although  he  had  no  reason  to  belieye  tbe  womas 
to  be  willing.  It  would  be  going  far  beyond  all  limits  i^thin  which  wc 
allow  defectiye  declarations  to  be  cured  b^  yerdicts,  if  we  sufibed  thi& 
Nothing  can  be  supplied  b^ond  that  of  which  the  proof  is  iiecesstiily  in- 
yolyed  in  the  proof  of  what  is  alleged. 

Patteson,  J.  It  is  not  necessanr  to  determine  geneially  whether  sndi  as 
action  will  lie :  and  I  own  that  1  feel  great  difficulty  on  that  pcnnL  At 
common  law,  parties  might  marry  anywhae.  It  is  true,  howeyer,  t^  slat 
26  G.  2,  c.  33,  SB.  1, 4,(a)  confines  them  to  the  diurch  of  the  panafa  where 
one  of  ^em  has  been  resident  for  a  certain  time.  And,  as  a  clergyman  of  a 
church  miriit  preyent  any  other  clergyman  from  performing  the  marriage- 
seryice  in  his  church,  it  may  peifaaps  be  said  *that  the  duty  is  now  r«Qia 
cast  on  him.  Here,  howeyer,  the  question  arises  on  the  dedaration.  *- 
Now  suppose  (which  seems  yery  doubtful)  &e  duty  here  to  be  propeify 
alleged ;  the  duty  is  to  marry  cm  request  Suppose,  also,  that  tbe  requefi 
was  made  in  the  time  pointed  out  by  the  license,  and  that  this  is  aoflkdestlj 
averred  by  the  words  ^*in  the  manner  and  time  specified,"  (thoo^  tk€ 
license  giyes  three  months  from  the  date ;)  still,  by  whom  is  the  request 
made  ?  One  party  might  wish  to  be  married,  the  other  not :  the  request 
must  be  by  both..  Here  is  no  ay^ment  that  the  woman  joined  in  the 
request,  or  that  the  plaintiflPs  request  was  made  with  her  knowledge  and 
consent:  and  that  ame  shows  that  the  declaration  is  insufficient.  And  this 
cannot  be  cured  by  yerdict ;  for  nothing  is  so  cured  except  that  withovit  the 
proof  of  ^iriiich  the  judse  oould  not  haye  allowed  the  yenuct  to  pass.  Jaoip- 
son  y.  Peihed^  1  M.  fc  S.  234,  shows  that  we  cannot  inteof^  a  nndinff  upon 
what  is  not  ayerred  directly  or  by  implication :  and  we  cannot  say  mat  an 
ayerment  of  a  request  by  the  woman  is  included  in  that  of  a  request  by  die 
man.  Nor  can  we  say  that  a  judge  must  haye  reouired  proof  of  this  before 
he  allowed  the  yerdict  to  be  taken.  The  other  objectioD,  arismg  boat  the 
license  allowing  three  months,  seems  also  fiital.  And  the  declaratioii  does 
not  eyen  allege  that  the  license  was  in  force  at  the  time  of  the  requesL 

Williams,  J.  I  agree  that  this  rule  must  be  made  absolute,  on  ttie  groand 
stated  by  my  lord  and  my  brother  Pattesoit.  I  own,  too,ditit  I  am  fiwcibhr 
struck  with  another  objectbn.  The  duty  is  chaived  as  arising  upon  noli<^ 
of  die  proper  license  to  the  *clefgyman.  I  much  cbubt  whether  such  |-m|  « 
a  duty  does  necessarily  so  aiise.  He  mig^t  be  engaged  in  some  pre-  l^^^ 
yious  duty  before  he  bad  knowledge  of  the  license :  and  that  would  surely 
consdtute  a  good  justification  in  an  ecclesiastical  court    It  cannot  be  said 

(•)  Aadaeettat.4O.4,c.7^t«.\l0. 
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that  under  ibU  ^sircumstanGes  whatsoever  he  was  bound  to  address  himself  to 
the  particuhir  occiqpatHm  of  manying  these  parties  as  soon  as  the  Iic(*nse 
was  nc^ed  to  him. 

CoLiauDGB,  J.  I  think  it  is  not  necessaiy,  or  even  proper,  to  pronounce 
any  opinion  on  the  general  question ;  and  I  diould  be  sony  if  any  inference 
were  drawn  from  my  silence.  I  own  I  hare  sreat  doubts,  especially  when 
I  compare  the  duties  of  the  registrar  and  the  cki^gyman,  which  are  as  unlike 
each  othor  as  possible,  and  when  I  consider  the  nature  of  the  ecclesiastical 
jurisdiction.  But  I  tlunk  the  declaration  here,  upon  any  view  of  the  gene- 
ral question,  insufficient,  for  want  of  a  proper  allegation  of  duty.  The  duty 
should  appear  to  grow  from  the  fiu^ts  stated  in  the  declaration :  and  there  is 
no  duty,  unless  both  the  parties  be  willme  to  be  married.  Then  the  request 
is  alleged  with  the  specific  qualification,  £at  the  marriage  should  be  solemn* 
ized  in  the  manner  and  time  specified  in  die  license :  and  it  is  not  alleged 
that  the  request  was  made  within  the  time  which  die  license  specified. 
And,  as  my  brother  Willuiis  suggests,  the  defendant  might  wdl  be  engaged 
in  another  duty  at  the  time  of  the  request  We  cannot  say  that  the  decla- 
ration shows  either  a  duty  or  a  breach.  ilule  absolute. 


•914]  •BICKNELL  t.  WETHERELL. 

On  a  wsmnt  of  attorney  to  confota  jadgnent  in  debt,  and  jodgment  entered  ap  accord- 
ingly, a  ea.  sa.  (returnable  on  ezeention)  was  issued,  by  mistake,  for  damages  in  ax- 
sumpsiL  Defendant,  being  in  custody  under  the  writ,  took  out  a  summons  for  setting 
aside  the  execution,  which  summons,  on  argument  at  chambers,  within  a  year  of  the 
arrest,  was  dismissed.  A  rule  nisi  was  then  obtained  for  the  same  purpose,  and,  on 
cause  shown,  discharged.  The  Tarianee  between  the  writ  and  judgment  was  not 
alleged  on  the  summons  or  motion.  A  year  and  a  half  after  the  arrest,  defendant, 
being  still  in  custody,  moved,  on  the  objection  of  variance,  to  set  the  execution  aside. 

SembU,  per  Lord  Denman,  C.  J.,  that  defendant,  being  a  prisoner,  might  now  move  upon 
this  objection,  though  he  had  neglected  to  take  it  before :  but 

Held,  that  the  ca.  sa.  was  amendable  by  stat.  S  H.  6,  c  IS,  s.  S,  and  ought  in  this  case  to 
be  amended,  on  the  plaintiff's  motion. 

KMjfj  in  last  Easter  term,  obtained  a  rule  to  show  cause  why  the  war- 
rant of  attorney,  and  the  judgment  entered  up  thereon  against  the  defendant 
in  this  cause,  together  with  the  writ  of  execution  and  all  subseouent  pro> 
ceedings  had  thereon,  should  not  be  set  aside,  and  the  defendant  aischarged 
out  of  the  custody  of  the  marshal  as  to  this  action,  and  the  warrant  of  attor- 
ney, so  fiur  as  regards  the  defendant,  be  declared  void. 

Ihe  warrant  at  attorney,  dated  September  14th,  1839,  was  to  suffer  judg- 
ment for  900/.  and  costs  in  an  adum  ofdM  for  900/.,  money  due,  at  the 
suit  of  Thomas  Bicknell.  It  contained  the  usual  clause  for  releasing  errors 
and  misprisions.  Judgment  was  entered  up  in  debt ;  and  a  ca.  sa.  (return- 
able immediately  on  execution)  issued,  on  which  defendant  was  arrested, 
November  11th,  1839.  The  ca.  sa.  ordered  that  defendant  should  be  taken, 
&c.,  to  satisfy  plaintiff  the  sum  of,  &c.,  lately  recovered  by  him  against 
defendant  for  his  damages  which  he  had  sustained,  as  well  on  occasion  of 
the  noi  performing  certain  prami$mj  &c.,  as  for  hb  costs,  &c. 

A  cross  rule  was  obtained  in  the  same  term,  to  show  cause  why  the  ca.  sa. 
should  not  be  amended  and  made  conformable  with  the  judgment  It 
appeared,  on  affidavit  in  support  of  this  rule,  that,  on  October  19th, 
*9151  *^^^>  defendant  took  out  a  summons  to  diow  cause  why  the  war- 
•I  rant  of  attorney  should  not  be  set  aside,  and  defendant  discharged 
out  of  custody ;  which  summons,  on  argument  at  chambem,  bdbre  Gubitf  v. 
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B.,  was  dismiaied,  October  Slst,  1840.  Timtj  in  the  eiuRiing  Bftidiadiitts 
tenad,  a  rule  nisi  was  obtained  for  the  same  puiposes  as  the  saminoBB,  and 
was  argued  in  court  and  discharged  with  costs.  And  that,  on  Mtuch  13th, 
1841)  a  sununons  was  taken  out  to  show  cause  why  the  ezecntioii  diooU 
not  be  set  aside,  on  the  ground  that  there  was  no  judgment  to  wairant  it 
The  plaintiiflf's  attorney,  who  had  acted  for  him  throughout  tbe  proceedings, 
deposed  that  he  dien,  on  search,  found  the  writ  to  l^  in  assumpsit  instead 
of  debt;  and  he  stated  that  the  summons  of  March  19th,  1841,  *^wbs  the 
first  intimatiim  deponent  had,  nor  did  he  know  before,  of  soch  deikal 
error.''  The  learned  judge  before  whom  the  summonses  came  on  for  bear- 
ing  declined  to  interfere  at  chambers,  as  the  defendant  had  applied  so  lale. 

Martin  now  showed  cause  against  the  defendant's  rule,  and  supported  the 
rule  for  amending.  The  writ  is  clearly  wrong ;  but  the  objection  comes  too 
late.  The  defendant  mi^t  hare  taken  it  when  the  proceedings  were  dis- 
cussed on  summons ;  havme  neglected  to  enforce  it  uien,  he  cannot  do  so 
now :  Begina  v.  The  MomAeHer  and  Leeds  Railway  Compamfy  8  A.  &  E. 
413,  427,  (35  E.  C.  L.  R.  414.)  (a)  At  all  events  the  variance  is  a  mere 
irregularis ;  and  the  court  will  permit  the  ca.  sa.  to  be  amended.  Inacco- 
racy  in  the  amount  to  be  recovered  is  much  more  ^important  than  in  x^mc 
the  form  of  action ;  but  the  court  has  allowed  that  to  be  amended ;  *• 
J^CamuuJe  v.  MeUoHj  1  A.  &  E.  331,  (38  E.  C.  L.  R.  100.) 

Kelly  and  Kmghiy  contri.  This  particular  question  between  the  parties 
has  never  been  before  the  court  or  a  judge.  [Lord  Dembcak,  C.  J.  The 
objection  existed  when  the  former  rule  and  summons  were  discussed.  These 
Uunes.are  not  to  be  brought  forward  forever.  And  do  you  want  our  aid  b 
qua^Mng,  if  the  writ  is  absolutely  void  ?]  That  a  writ  of  execution  not  sup- 
ported by  the  judgment  is  merely  void  as  to  the  party,  appears  from  manj 
authorities  ;(&)  and  error  could  not  be  brought,  by  the  tenns  of  the  warrant 
of  attorney ;  this  motion,  therefore,  is  the  only  remedy.  The  lapse  of  time 
is  no  answer;  for  a  party  detained  on  void  process  ought  to  be  discharged, 
at  any  period,  ex  debito  justiti^e ;  SmUh  v.  Sandys^  3  A.  &  £.  693,  (30 
E.  C.  L.  R.  187 ;)  Mortimer  v.  PiggoUy  2  Dowl.  P.  C.  615.(c)  [Lord 
Denman,  C.  J.  why  may  not  we  amend  the  ca.  sa.,  as  was  done  in  JbrM 
V.  Weatfierhyy  1  Cro.  M.  fc  R.  831,  S.  C.  5  Tyrwh.  485.]  Now  that  the 
writ  has  been  returned  and  become  matter  of  record,  the  court  cannot  amend 
it :  this  is  evident  irx>m  PuUen  v.  Purbeckj  2  Salk.  563 ;  Tkimer  v.  Bamdfy^ 
2  Salk.  566;  Jhumymous  case  in  3  Salkeld,  31.  The  statutes  of 
jeofails  do  not  extend  to  this  case.  [CoLERroGE,  J.  The  same  point  was 
taken,  before  Littledale,  J.,  in  Thorpe  v.  Hook^  1  Dowl.  P.  C.  501,  r«oi7 
*but  without  success.]  To  allow  this  amendment  now  would,  in  ^ 
effect,  repeal  the  statute  of  scire  fecias,  1  stat.  13  Ed.  1,  (Westm.  2,)  e.  45, 
by  allowing  the  plaintiff  to  issue  a  new  writ  of  execution  without  that  pro- 
cess, after  a  year  and  a  day.  And  it  would  be  contrary  to  the  principle  oo 
which  amendments  have  generally  been  refosed  where  die  party  claiming  to 
amend  has  suflered  himself  to  be  out  of  court,  by  statute  of  limitations  or 
otherwise,  unless  that  indulgence  were  eranted.  Instances  are  given  in 
Lush's  Practice,  384,  book  I.,  ch.  2,  tit.  Z^banendrntid  of  DedaraHon.  The 
plaintiff  here  has  lost  his  writ  of  execution,  and  must  be  put  to  the  remedy 
which  remains  open,  as  was  done  in  Partridge  v.  Wallhanky  1  M.  fc  W,  316. 

(a)  And  see  4SS,  aote  (a).    Also  JUgma  r.  ThM  Jkpifird  Fitt  Cmnptmff^  8  A*  4c  & 
910,917. 

(6)  Jnomyrmmt,  1  Ventr.  2JS9,  was  cited. 
^  (c)  See  a  C.  4  A.  db  £.  863,  note  (rf). 
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Lord  DehkaNi  C,  J*  The  aipIicatioQ  to  amend  'would  haye  been  in 
timei  if  you  had  taken  this  objection  on  the  summons  before  GvuseYj  B.  I 
do  not  say  in  general  and  absolutely  that  a  party  in  custody  who  has  omitted 
to  take  an  objection  on  moving  to  be  discharged  may  not  avail  himself  of  it 
€m  a  sttbseauent  application.  The  case  of  a  prisoner  is  an  exception  to 
ordinary  rules.  But,  nrhere  the  objection  presented  is  a  technical  one  of  the 
slightest  description,  founded,  as  it  seems,  on  a  mistake  of  the  attorney's 
clerk,  we  may  properly  say  that  the  plaintiff  shall  be  permitted  to  amend, 
and  not  be  left  to  his  scire  facias.  In  JlmM  v.  Weatnerbyj  the  ca.  sa.  dif- 
fered from  the  judgment  as  much  as  in  this  case ;  and  a  strong  authority  has 
been  pointed  out  by  my  brother  Coleridge  in  the  instance  of  Thorpe  v. 
mavgx  ^^^%  where  an  amendment  after  return  of  the  ca.  sa.  *was  allowed 
-I  by  Ljttledale,  J.,  who  of  all  judges  was  least  unlikely  to  give 
effect  to  an  objection  in  fovour  of  liberty.  In  this  case  we  cannot  see  any 
possibility  Aat  the  proceedings  would  npt  aU  have  b^  right,  but  for  the 
sup  in  question. 

Pattesoit,  J.  The  case  in  1  Dowling,  {Thorfe  r.  Hookj)  expressly  lajrs 
it  down  that  the  amendment  of  a  returned  writ  is  within  stat.  8  H.  6,  c.  12, 
a.  2.  It  is  inconsistent  with  the  practice  and  nature  of  amendments  to  say 
that  the  plaintiff  here  should  be  put  to  a  scire  fiicias,  which  introduces  aa 
entirely  new  writ 

WiLLiAKs  and  Coleaidge,  Js.,  concurred. 

Rule  for  setting  aside  execution,  Jic.,  discharged. 
As  to  plaintiff's  rule:  Ordered  ^'  that  the  writ  of  capias  ad  satimacien- 
dum  in  this  cause  be  amended  and  made  conformable  with  the  judg- 
ment, by  inserting  *  debt  and  damages'  instead  of  *  damages.' '' 


•919]     «The  QUEEN  v.  ELIZABETH  SHILES  and  Others. 

Oa  appeal  to  Uie  sessions,  under  stat  6  A  6  W.  4,  e.  60,  ss.  SS,  S9,  where  jastices  have 
certified  for  diverting  a  highway,  the  sessions  cannot  order  soch  diversion  if  it  appear 
that  the  proposed  new  way  was  either  not  nearer,  or  not  more  commodioos  to  the 
public  than  the  old,  or  that  the  appeUant  would  be  injured  er  aggrieved  by  the  order. 

Sect  lOS,  giving  a  certiorari,  and  empowering  the  sessions  to  state  a  special  case,  ex- 
tends to  orders  made  on  appeal  and  trial  by  a  jury,  under  sect  SS. 

Two  jastices  made  a  certificate  for  diverting  parts  of  a  highwajr  described  in  the  certifi- 
cate as  leading  from  Wyke  to  Azminster.  The  part  to  be  diverted  ran  from  A.  to  B. 
there  meeting  the  Axminster  turnpike  road,  (which,  at  the  point  Bn  communicated 
with  various  other  places,)  and  along  that  road  in  the  direction  of  Axminster,  to  a 
point  C.  The  proposed  new  line  ran  directly  from  A.  to  C,  meeting  the  turnpike  road 
at  that  point  Ana  the  justices  certified  that  by  the  new  line  it  would  be  eighty  yards 
nearer  from  Wyke  to  Axminster  than  by  the  old,  and  that,  the  highway  being  diverted 
into  the  new  line,  the  part  A.  B.  would  become  unnecessary.  Appeal,  on  the  ground 
that,  reference  being  nad  to  the  different  towns  and  places  with  which  the  original 
parts  of  the  highway  communicated,  the  new  line  proposed  to  be  substituted  for  the 
old  would  not  be  nearer. 

BM,  that  on  the  trial  of  such  appeal  the  proper  question  for  the  jury,  so  far  as  related  to 
the  comparative  MomcM,  was,  whether  the  distance  from  A.  to  the  turnpike  at  B.  was 
less  by  the  line  A.  C.  B.  than  by  the  old  line  A.  B. :  and  not  whether  the  distance  frov 
Wyke  to  Axminster  by  A.  C.  B.  was  less  than  by  the  old  line  A.  B. 

On  appeal  aeainst  the  diverting,  turning,  and  stopping  up  of  cerram  parts 

of  a  pubhc  high  way  or  footway  in  die  pansh  of  Axminster,  m  the  county  of 

«QOQi  I>eyon,(a)  me  sessions  ordered  that  the  append  Aould  be  ^dismissed. 

•■  and  the  said  parts  diverted  and  turned,  subject  to  the  opinion  of  this 

court  on  a  special  case,  the  material  parts  of  which  were  as  follows : 

(a)  Stat  6  A  S  W.  4,  c.  SO,  a.  85,  eaaeti  that,  when  it  shaU  appear,  apon  the  view  of 
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On  die  trial  of  the  qipeal*  *  eertifieale  and  ^  ddj  Mged  wifk  tlie 
clerk  of  the  peaoe,  accotding  to  atat  *6  &  6  V.  4,  c.  50,  s.  85,  rMa« 
were  produced  to  tlie  court  au  juiy.  L^wi 

The  certificate,  by  two  justices,  recited  an  qipKcatioa  asade  to  fhem  to 
view  *'a  certain  public  meiiway  or  footway,  and  the  several  puts  and 
bnuiches  thereof,  situate  b  me  town  tithing  of  AiOBiinster,"  within  the  pariah 
of  Axminster,  ^*  blended  to  be  diverted,  turned,  md  stopped  up,  kading 
from  the  hamlet  of  Wvke,  b  the  said  pansh  of  Axminster,  to  the  town  of 
Axminster,  b  the  said  town  tithbg  of  Axminster,''  Ac.,  and  to  view  tibe 
Hues  of  the  proposed  diversion :  £at  the  justices  did  togedier  view ;  and 
that,  it  appearing  on  such  view  that  the  said  public  highway,  &c.,  mi^  be 
diverted  and  turned  entirdv,  so  as  to  make  the  same  nearer  and  more  ooaa- 
modious  to  the  public,  and  that  the  requisite  consent  b  writbg  had  been 
given,  and  that  the  parts  to  bediverted,  &c.,  were  urniecessaij,  mey  oidered 
notices,  accordbg  to  Schedule  No.  19  of  the  act,  to  be  affixed  at  aie  irfaoe, 
and  by  the  side  of  each  end  of  the  said  highway  or  footway,  from  whence 
the  same  was  proposed  to  be  diverted  and  stepped  up  as  afoieaaid;  and 
inserted  b  one  newspaper,  &c. 

two  justices  of  the  peaee  aiade  at  the  reqaest  of  dw  sarvejor,  (aceordina  to  sect.  84,) 
that  any  patdie  higavmy  maf  be  diTeried  aad  turaed  <*so  as  lo  make  the  same  nearer 
or  more  commodions  to  the  pablie ;"  and  the  owner  of  the  lands  throogh  which  the  new 
highway  [is]  proposed  to  be  made  shall  consent,  the  jostices,  (after  certain  notices  hare 
been  affixed  at  the  place,  and  by  the  side  of  each  end  of  the  said  highway,  from  whence 
the  same  is  proposed  to  be  toraed,  diverted,  or  stopped  ap,  dcc^  and  inserted  in  one 
newspaper,  mc^  and  after  proof  of  such  notices,  and  delivery  of  a  plan  to  the  jostkes, 
dbc^)  shall  certify  under  their  hands  the  fact  of  their  view,  and  that  the  proposed  new 
highway  is  nearer  or  more  commodious  to  the  public ;  ^'and  if  nearer,  the  said  certificate 
shall  state  the  number  of  yards  or  feet  it  is  nearer,  or  if  more  commodious^  the  reaaoas 
why  it  is  so ;"  and,  if  it  is  proposed  to  stop  the  highway  as  unnecessary,  the  certificais 
shall  stato  the  reason  why  it  is  so ;  and  the  certificate,  and  the  proof  and  plan  laid  belbre 
the  justices,  according  to  the  same  section,  shall  be  lodged  with  the  clerk  of  the  peace,  Ax. 

Sect  88  enables  aiiy  person  who  may  think  that  he  would  be  injured  or  aggrieved  if 
any  such  highway  should  be  ordered  to  be  diverted  and  turned,  and  such  new  highway 
set  out,  dtc^  to  appeal  to  the  quarter  sessions,  giving  notice  of  his  grounds  of  appenL 

0ect  89  enacts,  "That  in  case  of  such  appeal  the  justices  at  the  said  quarter  sessions 
shall,  for  the  purpose  of  determining  whether  the  proposed  new  highway  is  nearer  or 
more  commodious  to  the  public,  or  whether  the  public  highway  so  intended  to  be  stopped 
up,  either  entirely,  or  sulqeet  as  aforesaid,  is  unnecessanr,  or  whether  the  said  party  a^ 
pealing  would  be  injured  or  aggrieved,  empannel  a  jury  of  twelve  disinterested  men  out  of 
the  persons  returned  to  serve  as  jurymen  at  such  quarter  sessions ;  and  if;  after  hearing 
the  evidence  produced  before  them,  the  said  jury  shall  return  a  verdict  that  the  proposed 
new  highway  is  nearer  or  more  commodious  to  the  public,  or  that  the  public  highway  so 
intended  to  be  stopped  up,  either  entirely  or  subject  as  aforesaid,  is  unnecessary,  or  that 
the  party  appealing  would  not  be  injured  or  aggrieved,  then  the  said  court  of  quarter 
sessions  shall  dismiss  such  appeal,  and  make  the  order  herein  mentioned  for  diverting 
and  turning  and  stopping  up  such  highway,  either  entirely  or  subject  as  aforesaid,  or  for 
diverting,  turning,  and  stopping  up  of  such  old  highway,  and  purchasing  the  ground  and 
soil  for  such  new  highway,  or  for  stopping  up  such  unnecessary  highway  either  en* 
tirely  or  subject  as  aforcMJd ;  but  if  the  said  jury  shaH  return  a  verdict  that  the  pro* 

fosed  new  highway  is  not  nearer  or  not  more  commodious  to  tiie  public,  or  that  the 
ighway  so  intended  to  be  stopped  up,  either  entirely  or  subject  as  aforesaid,  is  not  nn* 
necessary,  or  that  the  party  appealing  would  be  injured  or  aggrieved,  then  the  said  court 
of  quarter  sessions  shall  aOow  such  appeal,  aad  shall  not  make  such  order  as  albrs* 
said." 

By  sect  91,  if  no  appeal  be  made,  or  the  appeal*  being  made,  be  dismissed,  the  jaatiees 
in  quarter  sessions  shall  make  an  order  for  diverting  and  turning  and  stopping  up  such 
highway,  Ac 

Sect  108  enacts,  ''That  ia  any  case  of  ^peal  the  eoart  of  quarter  sessions  beforB 
whom  the  same  is  heard  aad  determined  BMy,  if  thev  think  fit,  state  the  fiicts  special^ 
for  the  determination  of  his  majesty's  Court  of  King's  Bench  thereon»  in  which  case  it 
shall  be  lawful  to  remove  the  proceedings,  by  writ  of  certiorari  or  otherwise,  into  the 
said  Court  of  King's  Benbk^ 
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The  certificate  set  <mt  die  notice^  -vAkh  slated  tkat  die  aeasioiis  would  be 
aqpplied  to  for  an  oidtf  for  diyeitiiig  and  stoppbg  up  the  aftep*menti(»ied 
p«irt8  or  branches  of  the  pubfic  highway  or  foetway  kadmg  from  the  handet 
of  Wyke,  m  the  pariah,  «c.,  to  the  town  of  Axminster,  in  the  town  tithing, 
&c. :  that  is  to  say,  For  direrting  wod  turning  a  oertam  jpartor  branch  of  .the 
aaid  public  hiriiway  or  footway,  commencing  at  the  bndge  at  a  place,  &c., 
marked  A.  in  3ie  plan  referred  to  by  the  notice,  and  proceeding  thence,  &c. , 
«Qooi  ^^^  endinff  at  a  stile  near  die  *dwelling-house  of  W.  ll.  R.,  where 
•i  it  enters  me  turnpike  road  leading  fiom  &e  town  of  Axminster 
aforesaid  to  the  town  of  Lyme  Regis,  in  the  county  of  Dorset,  at  a  place 
maiked  B.  on  die  plan,  (sudi  part  or'bnmch  being  of  the  length  of  396 
jraids,  &c.,)  into  a  new  line  commaicing  at  the  said  bridge,  &c.,  and 
extending  throu^,  &c,,  to  a  place  ^mariced  E.  on  the  plan,  and  thence 
throu^,  &c.,  to  the  said  Axminster  and  Lyme  turnpike  road  at  a  place 
maricol  C,  such  last-mentioned  line  being  of  the  length  of  368  yards,  &a 
And  for  direrting  and  turning  the  part  or  branch  lying,  &c«  (The  certificate 
then  set  forth  a  part  of  the  notice  relating  to  the  mrersioii  of  another  branch 
of  the  highway:  but  no  material  question  asose  as  to  this.)  And  also 
for  stopping  up  the  before^mentioiied  branches  of  highway,  (including 
that  fiom  A.  to  B.,)  which  would  become  useless  in  consequence  of  being 
diverted. 

The  certificate  then  recited  that  theproofii  required  by  s.  85  (setting  them 
*9231  ^^^)  ^^  ^^^^^"^  made  before  die  *justices ;  and  they  certified  the  fact 
-I  of  dieir  having  viewed  die  linesdescribed  in  the  notice,  and  did  upon 
such  view  fiirther  certify  *^  that  the  proposed  several  new  lines  or  branches 
of  the  said  highway  or  footway  are  respectively  nearer  and  more  commo* 
dious  to  the  public,  that  is  to  say :  That  by  the  proposed  new  Une,"  &e. 
(The  certificate  then  steted  that  by  die  Ime  A.  £.  C.  it  would  be  ei^ty 
yards  nearer  between  Wyke  and  Axminster  than  by  the  Ime  A.  B. ;  and  a 
similar  statement  was  made  as  to  the  other  proposed  diversion.)  *^  And  we, 
the  said  justices,  hereby  stete  that  the  saia  several  proposed  new  lines  or 
branches  are  moro  commodious  to  the  public,  inasmuch  as  they  appear  to  pass 
over  a  firmer  and  cleaner  soil  than  the  old  lines  or  branches,  ancf  cause  the 
removal  of  several  locked  gates  or  stiles,"  &c.  And  ^^  that  the  said  old  or 
original  parts  or  branches  of  the  said  public  highway  or  footway,  so  pro- 
posed to  be  diverted  and  turned,  are  unnecessary,  and,  in  consequence  of 
being  so  diverted  and  turned,  will  be  altogether  useless  and  unnecessaiy, 
because  the  public  can  pass  and  repass  more  expeditiously  and  commo* 
diously  over  me  said  proposed  new  lines  or  branches  than  over  the  old  ones," 
&c.    ^^  Given,"  &c.    (Siened  by  the  two  justices.) 

Elizabeth  Shiles  and  o&crs  gave  notice  of  append  against  the  certificate 
and  diversion,  reciting  the  adjudicatory  part  of  the  certificate,  and  stating 
that  they  diought  they  should,  and  that  they  riiould,  be  injured  and  ag- 
grieved, by  the  proposed  diversion  and  stoppage ;  and  that  their  grounds  of 
njppeal  were;  ^* First,  that,  reference  beine  nad  to  the  different  towns, 
parishes,  farms,  mills,  roads,  and  places,  wim  which  the  said  original  parte 
*9241  ^^  branches  *of  such  highway  or  footway  communicate,  the  said  new 
•■  lines  or  branches  of  the  said  ni^way  or  footway,  proposed  or  intend 
ed  to  be  substituted  and  set  out  in  lieu  thereof,  aro  not  nearer  and  more  com- 
modious than  die  said  original  parte  or  branches  of  the  said  highway  or  foot* 
way  intended  to  be  diveited,  turned,  and  stopped  up."  There  was  a  second 
ground  of  appesl :  but,  as  the  sessions  were  of  opinion  that  they  could  ndt 
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take  it  into  oonflidenitioii,  no  qneBtioD  upoo  it  was  sabmitted  to  diis  oomt  m 
the  present  case.(a) 

.  It  was  proved  at  the  trial  of  the  appeal  that  the  ancient  highway,  of  which 
die  branch  A.  B.  was  proposed  to  be  diverted  and  stopped  up,  led  fixMD  the 
.hamlet  of  Wyke,  and  the  neighbourhood  thereof,  into  die  turnpike  load  from 
Lvme  to  Ajooiinster,  at  a  point  in  the  plan  marked  B.,  neady  opposite  to 
which  point  there  was  a  highway  called  Stoney  Lane,  leading  to  a  certain 
erist*mill  distant  about  half  a  mile  bom  the  point  B.,  and  to  the  town  of  Chard, 
distant  about  six  miles  from  that  point  It  was  also  provoi  that  the  new 
line  A.  C.  aflbrded  a  nearer  way  fiom  Wyke  to  Axminster,  but  a  kmgei 
way  from  Wyke  to  the  saidmiUs  and  to  Chard,  than  die  oM  line  A.  B.  Evi- 
dence was  also  given  touching  the  comparative  convenience  of  the  new  and 
the  old  line. 

In  summmg  up  the  case,  the  chairman  left  two  points  for  the  consideration 
of  the  jury.  1.  Whether,  regard  being  had  to  the  points  A.  and  B.,  the 
new  tine  A.  C.  B.  was  or  was  not  nearer  than  the  old  line  A.  B.  r^gag 
*2.  Whether  the  new  line  was  or  was  not  more  commodious  than  ^ 
the  old  one.  The  jury  found,  1.  That  the  new  path  was  not  nearer  than 
the  old.  2.  That  the  new  path  was  more  commodious  to  the  public. 
The  court  of  ouarter  sessions  thereupon  dismissed  the  appeal,  and  made  the 
order  aforesaia. 

The  order,  after  reciting  the  vppesl  and  its  grounds,  and  the  proceedings 
on  trial  of  the  appeal,  stated  the  finding  of  the  jury :  ^^  That  the  proposed 
new  highway  or  footway  is  not  nearer  than  the  said  original  branches  ofikt 
highway  or  footway  intended  to  be  diverted  and  stopped  up,  but  that  the 
same  is  more  commodious  to  the  public :"  and  the  court  thereupon  dis- 
missed the  appeal,  ordered  that  the  said  parts,  &c.,  should  be  diverted  and 
turned  agreeably  to  the  certificate,  and  awarded  100/.  costs  to  be  paid  by 
the  appeUants.(ft) 

The  questions  for  the  opinion  of  this  court  were :  1.  Whether,  upon  the 
finding  of  the  jury,  the  respondents  or  the  appellants  were  entitled  to  judg- 
ment: 2.  Whether  the  chairman  was  rig^t  in  directbg  the  iuiy,  on  the 
first  issue,  to  confine  their  attention  to  the  distance  between  the  point  A., 
where  the  proposed  diversion  commenced,  and  the  point  B.,  where  it  ended, 
by  the  new  and  old  line  respectively ;  or  whether  the  proper  question  for  the 

i'ury  on  that  issue  was  not  the  comparative  distance  by  the  two  lines  as 
etween  Wyke  and  Axminster.  If  the  reqKmdents  were  entided  to  judg- 
ment on  the  verdict  as  it  stood,  then  the  order  of  sessions  was  to  be  con* 
firmed :  if  the  appellants,  then  the  ^appeal  to  be  allowed,  and  costs  rwaof; 
to  be  awarded  to  the  appellants :  or,  if  the  court  should  be  of  opinion  I- 
that  the  proper  question  for  the  jury  on  the  first  issue  was  the  comparative 
distance  by  the  two  linos  as  between  Wyke  and  Axminster,  then  the  court 
was  to  give  such  judgment  in  the  matter  as  to  it  should  seem  fit 

The  case  was  argued  in  this  term.(c) 

Sir  W.  W,  FoUeU  and  Merwaky  for  the  reqx>ndents.  It  may  be  question- 
ed whether  the  clause,  stat  5  &  6  W.  4,  c.  60,  s.  108,  giving  a  certiorari, 
applies  to  cases  where  the  appeal  is  decided,  under  sect  o9,  by  the  finding 
of  the  jury.  [CoLsamoE,  J.  The  iudgmant  is  the  judgment  of  die  sessions.] 
The  jury  is  not  empowered  to  fincf  a  special  verdict;  and  it  does  not  appear 

^  (a)  A  mle  nUI  was  obtained  for  a  mandamiu  to  the  justices  ia  sessions  to  hear  ilie 
appeal  on  this  point;  and  eanse  was  shown  immediatelj  after  the  argument  on  the  pir 
tent  case.    See  the  judfrment,  p.  93S,  post. 

(h)  Stat.  6  dt  6  W.  4,  e.  00,  ss.  8S»  00. 

(c)  May  39th.    Before  Lord  Denman,  C.  J^  Patteson,  WiUiams,  and  Coleridge,  Jil 
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how,  on  a  dedsion  of  tbis  Idndy  a  special  case  can  be  stated,  [Loid  Itaof- 
MAV,  C.  J.  We  hare  not  the  smallest  doubt  that  the  sessions  mi^t  state  a 
special  case,  and  sabmit  to  us,  bjr  it,  whether  the  manner  in  which  tbe 
Gnairman  summed  up  was  rig^t.] 

The  respondents  are  entided  to  judgment,  ithavin^  been' found  at  the  ses- 
ffiODs  that  the  new  line,  A.  C.  B.,  was  more  commodious  (thou^  not  nearer) 
than  the  line  A.  B.  Stet  5  fc  6  W.  4,  c.  50,  s.  86,  enables  two  justices 
to  take  proceedings  for  diyertingj  turning,  and  stopping  up,  if  it  appear  to 
them  that  the  roaid  may  be  direrted  and  turned,  so  as  to  make  the  same 
either  ^*  nearer  or  more  commodious  to  the  public ;"  and  they  are  to  certify 
whether  it  be  one  or  the  other ;  and,  if  nearer,  how  much  nearer  it  is ;  and,  if 

*9271  °^<>i^<^^'°^°^^o^>^^*'^>^^B^'^^V^^^'^*  Or,iftheyfindaroadtobe 
-■  unnecessary,  thqr  may  certify  accordingly,  for  the  purpose  of  its  being 
stopped.  Then,  by  sect.  89,  on  appeal,  the  sessions  may  empannel  a  jury 
**  for  the  purpose  of  determining  whedier  the  proposed  new  highway  is 
nearer  or  more  commodious,'*  or  (if  it  is  intendea  to  be  stopped^  whether  it 
is  unnecessary :  and,  if  the  jury  shall  find  that  the  proposed  highway  **  is 
nearer  or  more  commodious,''  or  the  highway  to  be  stopped  unnecessary,  the 
sessions  shall  dismiss  the  appeal,  and  make  the  order  for  diTertin^,  &c. : 
**  but  if  the  said  jury  shall  return  a  verdict  that  the  proposed  new  highway 
is  910^  nearer  or  noi  more  eommadioiis  to  the  public,"  or  the  highway  intendea 
to  be  stopped  unnecessaiy,  they  riiall  allow  the  appeal  and  not  make  the 
order.  The  intention  of  tms  clause  evidently  was,  that,  as  a  proposed  high- 
way might  be  more  commodious  without  being  nearer,  the  jury  should  nnd 
whether  it  had  one  or  the  other  advantage :  and  that,  if  it  was  not  nearer, 
and  not  more  commodious,  the  appeal  should  prevail.  A  difficulty  has  been 
created  by  using  the  word  ^*  or"  in  the  latter  part  of  the  clause,  where  ^^  and" 
was  meant ;  bijt  the  court  will  endeavour  to  make  the  enactment  sensible. 
[CoLEUDGE,  J.  Do  you  say  that  the  order  would  be  confirmed  if  it  were 
shown  on  appeal  that  the  proposed  road  was  nearer  but  not  more  commo- 
dious ?]  Pemaps,  if  that  were  the  ground  of  appeal,  and  the  fact  were  so, 
the  order  might  not  be  confirmed.  But  it  is  not  necessary,  for  confirming 
the  order  to  divert,  that  the  jury  should  both  find  the  intended  highway 
nearer  and  also  find  it  more  commodious.  Tbe  real  question  is,  whether  it 
*9281  ^^  ^^^  commodious ;  nearness  is  *a  part  of  commodiousness ;  and 
-■  the  two  points  ought  not  to  have  been  presented  by  sect.  89  as  sub- 
jects for  distinct  issues.  If  a  more  commodious  highway  be  given,  no  griev- 
ance is  shown  upon  which  an  appeal  could  be  founded.  [Coleridge,  J. 
The  wording  of  the  act  does  not  allow  you  to  treat  nearness  as  immaterial. 
An  appeal,  because  the  proposed  way  was  less  near,  would  notbefrivolousJ 
But,  further,  it  was  not  rightly  left  to  the  jury  to  say  whether  the  intendea 
way,  from  the  point  A.  to  B.,  throush  C,  was  nearer  than  the  former  line 
fiom  A.  to  B.  The  certificate  regarded  a  way  from  Wyke  to  Axminster,  of 
which  the  line  from  A.  to  B.  was  only  a  part ;  and  it  seems  that  if  tbe  whole 
had  been  taken  into  consideration,  tne  new  way  to  Axminster  would  have 
been  found  shorter.  According  to  the  view  taken  by  the  appellants,  no  road 
could  ever  be  diverted  if  the  new  part  of  the  line  were  longer  by  a  single 
yard  than  that  for  which  it  is  substituted. 

Sir  /.  Campbettj  Attorney-General,  /.  Greenwood^  and  IT.  C.  A>im,  contrl. 
It  is  not  necessary  to  argue  diat  in  every  case  of  diversion  the  new  road 
must  be  nearer  as  well  as  more  commodious.  But  here,  the  two  justicen 
having  certified  that  the  new  highway  was  both,  the  appellants  stete  as  their 
cause  of  appeal,  that  the  new  lines  *^  are  not  nearer  anq  move  commodiouS|'' 
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thus  Otf^atbg  tbe  mrhole  ground  of  tbe  cettifieate,  instead  of  sekcdng 
proposition  and  trayersin^  that.  If,  on  Sadi  an  issae,  the  ireqpondents  could 
obtain  judgment  by  proving  tliat  the  new  highway  was  more  conunodiousy 
they  might  also  succeed  by  riiowing  only  that  it  was  nearer,  though  it  were 
leas  commodious.  Where  *the  ceraficate  is  cumulative,  each  of  its  r*oao 
propositioiK  mast  be  piOTed.  [Lnd  Dehhah,  C.  J.  Non  constat  t*939 
that  the  two  justices  would  have  made  the  order  if  they  had  not  been  satis- 
fied of  both.]  The  appellants  are  under  the  necessity  of  either  trayeising 
the  certificate  in  its  terms  or  diowing  a  private  grievance.  The  words,  in 
sect  89,  that,  **  if  the  said  jury  shall  return  a  veidict  that  the  proposed  new 
highway  is  not  nearer  or  not  more  commodious  to  the  public,"  the  appeal 
shall  be  allowed,  must  be  read  distributively,  and  as  meaning  ^^that  the 
proposed  new  hu;hway  is  not  nearer,"  where  the  certificate  raises  that 
question  (mly,  or  °^  not  more  commodious,"  where  that  is  made  the  sinrie 
question.  The  construction  on  the  other  side  would  either  strike  out  die 
words  ^^  nearer  or,"  or  else  substitute  *'  and"  fat  **  or."  Both  readings  do 
too  much  violence  to  the  language.  If  the  words  in  this  part  of  the  clause 
were  contradictory  to  the  previous  ones,  as  has  been  contended,  the  rule  is 
diat,  in  such  a  case,  the  latter  words  of  a  statute  must  prevaiL  Nearness 
is  more  or  less  blended  with  commodiousness,  accordmg  to  cireumstances: 
it  may  be  the  most  material  ingredient  in  the  case  of  a  footway,  but  not  so 
in  that  of  a  carriage-road,  where  it  may  be  more  important  to  avoid  a  coiner 
than  to  save  a  few  yards.  As  to  the  summing  up ;  there  is  no  reason  for 
contending  that  the  chairman  riiould  hare  left  to  die  juiy  whether  the 
intended  highway  was  a  nearer  way  fiK>m  Wyke  to  Axminster,  rather  than 
fifom  Wyke  to  any  other  place,  the  way  to  which  may  hare  lain  throu^  B. 
The  termini  to  be  looked  to  were  die  termini  of  the  diverted  line  and  of  die 
line  to  be  substituted.  The  notices  were  affixed  at  the  points  A.  B.  [Pat- 
TESON,  J.  Considering  this  as  a  notice  of  diversion,  a  notice  *diould  r^g^Q 
have  been  put  up  at  u. :  the  comparison  might  then  have  been  pro-  1* 
perly  made  between  the  old  line  A.  B.  and  the  line  A.  C.  B.  Coleridge,  J. 
Vou  appear  to  have  treated  the  question  as  one  merdy  of  stepping  up.]  It 
may  be  considered  so ;  and  then  the  pomts  A.  and  n.  are  the  termini  to  be 
looked  at.  Cur,  ado.  vtdL 

Lord  DEmfAH,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  order  of  sessions  diverting  and  turning  a  certain  footway ; 
the  fiicte  beine,  as  appears  fi!om  a  case  stated  for  our  opinion,  as  follows : 

Conformabfy  to  the  85th  section  of  stat  6  &  6  W.  4,  c.  50,  two  justices 
for  the  county  had  viewed  the  road,  and  certified  that  die  new  or  intraded 
line  was  nearer  and  more  commodious  to  die  public  than  the  old ;  where- 
upon certain  persons,  steting  themselves  to  be  aggrieved,  duly  appealed  to 
the  sessions  under  the  88th  section.  And,  if  that  appeal  had  been  against 
that  certificate,  we  should  have  hid  no  doubt  that  the  party  seeking  to 
enforce  it  must  have  esteblished  bodi  the  allegations  therem  contained. 
That,  however,  is  far  from  being  the  case,  because,  upon  the  matters  coming 
before  them,  the  sessions  are  directed  to  proceed  upon  a  new  and  distinct 
inquiry  by  the  aid  of  a  jury,  under  the  provisions  of  the  89th  section,  which 
are  perplexed  and  obscure  in  the  extreme.  If  we  were  left  to  conjecture  what 
would  probably  be  intended,  we  should  conclude  that  both  the  requisites, 
'*  nearer  €md  more  commodious,"  should  be  found  by  the  jury  (as  in  this 
certificate  we  have  seen  is  stated)  to  warrant  the  sessions  in  making  an  ordtr 
of  diversion,  firom  the  gross  ^absurdities  which  might  ensue  fima  rMot 
holding  one  (and  especially  thtf  former)  sufficient  ^ 
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But,  howeveri  at  the  begiiniing  of  ^e  section,  die  juiy  is  to  determiiie 
'*  whether  the  proposed  new  hi^way  is  nearer  or  more  commodious  to  the 
public,  Of  whether"  the  party  am>eaiing  would  be  aggrieved ;  and  then,  if 
upon  hearing  evidence  the  jury  shall  find  ^^  that  the  proposed  new  hidiway 
is  nearer  or  more  commodious,"  '*  or*^  that  the  party  apjpealii^  womd  not 
be  ag^prieved,  the  sessions  ihatl  dismiss  die  appeal  ana  make  the  order* 
That  is,  upon  any  one  of  the  three  alternatives  being  found,  the  thing  is  to 
be  done,  so  &r  as  the  language  literallv  taken  is  concerned,  though  it  seems 
impossible  to  suppose  that  any  thing  luce  it  could  be  meant  For  instance, 
suppose  the  jury  found  the  party  appealing  not  aggrieved,  but,  as  to  the 
public,  that  the  road  was  roundabout  and  worse.  And  afterwards  comes 
the  provision  as  to  what  diall  nai  be  done  in  certain  events,  as  follows: 
*^  But  if  the  said  jury  diall  return  a  verdict  that  the  proposed  new  highway 
iiA  not  nearer  or  not  more  commodious,"  *^  or  that  the  party  appealing  would 
be  injured  or  aggrieved,"  the  sessions  shall  allow  the  appeal,  and  noi  make 
the  order. 

Believing,  therefi>re,  that  we  are  more  likely  to  effectuate  what  was  pro- 
bably the  meaning  by  holding  that  all  the  requisites  should  concur  before 
an  order  is  made,  and  the  latter  words  bein^  as  &vourable  to  that  construc- 
tion as  the  earlier  are  to  the  opposite,  we  think  (in  answer  to  the  first  aues* 
tion)  that,  one  alternative  having  been  n^;atived,  the  order  should  not  nave 
been  made. 

We  do  not  see  any  thing  erroneous  in  the  direction  of  the  noble  chairman, 
^9321  ^  ^  ^  make  it  fit  that  the  case  *should  be  diflerendv  submitted  to 
^  another  jury.  It  is  to  be  observed  that  the  old  line  of  road,  reckon* 
ing  firom  the  pomt  where  diat  and  the  intended  new  road  diverge,  did  not 
in  this  instance  lead  to  one  place  only,  but  to  several  diflerent  places.  The 
extremity  of  the  old  line  firom  such  comm<Ni  point  terminatea  in  a  public 
bigfaway,  and  by  that  means  branched  off  in  different  directions.  This 
vras  apparent  to  the  court  of  quarter  sesnons  firom  the  maps  and  plans  sub- 
jnitted  to  them,  and  since  to  us.  We  think  therefiire  that,  under  such  cir- 
cumstances, it  was  Quite  reasonable  and  pnqper  to  call  the  attention  of  the 
jury  to  the  distance  between  the  said  conunon  noint  and  the  said  extremitv 
terminating  in  such  public  highway,  along  the  old  and  intended  line  of  roaa, 
in  esdmating  the  question  of  nearness. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  order  of  sessions 
must  be  quashed :  which  makes  it  unnec^sary  to  enter  upon  the  question 
of  the  inandamus.(a)    That  rule  must  be  dischiarffed. 

Oroer  of  sessions  quashed. 

(a)  8ce  p.  9S4|  note  (a),  aali. 


«933]  *LANE  and  CHheis  v.  BURGHART. 

Flaintifis,  having  taken  B.  in  execntion  for  a  debt,  dischai^ged  him  upon  the  following 
undertaking  of  defendant :  **  In  consideration  of  yonr  discharging  0.  ont  of  custody, 
I  undertake  that  he  shall  pay  the  debt  doe  to  you  bv  four  half*yearly  instalments,"  dee 
Hddf  that  the  plaintif  might  ha^e  proved  the  unpaid  instalments  under  a  fiat  in  bank 
ruptcy  against  defendant,  and  that  defendant's  certificate  was  therefore  a  bar  to  an  action 
upon  the  contract,  for  instalments  becoming  due  since  his  bankruptcy. 

Assumpsit.  The  declaration  stated  that,  before  and  at  the  time  of  the 
making  of  the  promise,  fcc^  one  A.  BaccHi  was  a  prisoner  in  custody  for  debt 
at  the  suit  of  the  plaintifis  for  the  sum  of  275i.  12«.  then  due  and  owing 
from  him  to  plaintifls ;  that,  die  said  A.  Ba^n  being  such  prisoner  in  respect 
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of  the  sud  debt,  heretofore,  to  wit,  on,  fcc.,  in  consideralion  of  the  premises 
and  that  plaintiffs,  at  the  request  of  defendant,  would  discharge  A.  Bacon 
out  of  custody  at  their  suit  in  respect  of  the  said  debt,  defendant  undertone 
and  promised  plaintiffs  that  the  said  A.  Bacon  should  pay  the  said  debt  doe 
to  the  plaintiffs,  with  interest,  by  four  half-yearly  instalments,  the  first  in- 
stalment  to  be  made  on  '17th  May,  1839.  Averment,  that  plaintifis  did 
accordingly  discharge  the  said  A.  Bacon  out  of  custody,  &c.,  and  fliat, 
although  ue  periods  fixed  for  payment  of  the  first  two  half-yearly  install 
ments  had  elapsed,  and  althou^  when  the  said  instalments  became  due  and 
payable  the  said  A.  Bacon  was.  requested  by  plaintiffs  to  pay  the  same,  yet 
the  said  A.  Bacon  did  not  nor  would  pay  the  same,  but  wholly  refused  so  to 
do.  Noticie  to  defendant,  and  request  by  plaintiffs  to  defendant  to  cause  and 
procure  the  said  A.  Bacon  to  pay  the  instalments  to  the  plaintiffs.  Refusal 
of  defendant  to  procure  such  payment,  or  to  pay  the  same  him3elf. 

Plea,  as  to  so  much  of  the  declaration  as  related  to  the  first  of  the  said 
two  first  instalments  and  the  non-payment  thereof,  that  defendant,  after  ihe 
making  the  "said  promises,  &c.,  became  a  bankrupt,  &c.,  (in  ttie  j^g^ 
general  form.)  Conclusion  to  the  country.  Similiter.  There  was  ^ 
a  similar  plea  and  issue  as  to  so  much  of  the  declaration  as  related  to  tte 
second  of  the  said  first  two  instalments,  and  the  non-payment  fliereot 
There  were  other  pleas  not  material  to  the  present  report. 

The  cause  was  tried  before  Williams,  J.,  at  the  Middlesex  sittings  in 
Easter  term,  1840,  when  a  verdict  was  foimd  for  the  plaintiffs,  with  liber^r 
for  the  defendant  to  move  to  set  it  aside,  and  to  enter  a  verdict  for  himsdt 
The  agreement  alleged  in  the  declaration  was  dated  1st  November,  1838 : 
and  the  plaintiff  had,  in  consequence  of  it,  discharged  Bacon  fit>m  custody 
in  execution.  On  26th  April,  1839,  a  fiat  in  bankruptcy  issued,  under 
which  the  defendant  was  duly  declared  a  bankrupt ;  and  he  obtained  his  ce^• 
tificate  on  6th  August  followmg.  On  17th  November  the  second  inrfalmpnt 
became  due. 

Sir  /.  CampbeUj  Attomey-Greneral,  afterwards  obtained  a  rule  nisi  accord- 
ing to  the  leave  reserved,  on  the  groimd  that  the  certificate  was  a  bar  to  the 
demand. 

Kelly  and  Miller  now  showed  cause.(a)  The  case  turns  on  the  constrac- 
tioD  of  Stat.  6  G.  4,  c.  16,  s.  56,  which  provides  that,  if  a  bankrupt  has,  be- 
fore commission  issued,  contracted  a  debt  pajrable  on  a  contingency  which 
shall  not  have  happened  before  the  issuing  of  the  commission,  the  creditor 
may  apply  to  have  the  debt  valued,  and  the  commissioners  are  required  to 
admit  him  to  prove  the  value  and  receive  dividends  on  it.  There  is,  here, 
no  debt  pajrable  by  the  defendant  on  a  contingency,  nor,  in  *&ct,  fmo^ 
any  debt  at  all  of  the  defendant,  but  only  an  undertaking  that  Bacon  ^ 
shall  pay  his  own  debt,  and  a  liability  to  pay  damages  m  the  event  of  his 
feilure  to  pay.  No  action  of  d(  bt  will  lie  on  such  a  collateral  agreement 
Thompson  v.  TTiompson^  2  New  Ca.  168,(6)  is  in  point.  That  was  an  action 
against  a  surety  upon  a  covenant  to  pay  an  annuity  on  default  of  the 
grantor ;  and  the  court  held  that  the  defenaant  was  hable,  notwithstanding 
his  certificate,  in  respect  of  quarterly  payments  falling  due  after  the  issuing 
of  the  commission,  because  such  payments  could  not  be  valued  or  proved 
under  sect  56.     [Patteson,  J.    Is  not  this  in  effect  a  contract  to  pay  a 

(fl)  Majr  SSdi.  1841.  Before  Lord  Demnan,  C.  J.,  Patteaon,  WUliaas,  and  Cole- 
ridtffe,  Js. 

(6)  See  also  Ex  parte  7%ompton,  1  Mont  6l  Bligh,  S19,  cited  %  New  Ca.  174 ;  8.  C.  S  Bea. 
A  Ch.  126.    Pee  Ex  parte  Simpeoti,  8  Dea.  db  Ch.  791, 60& 
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certain  8om  by  inatalmeiits  ?]  -  Until  the  day  of  paymeiit  was  passed,  ihe 
defendant  could  not  be  sued,  and  wben  he  was  sued,  the  proper  ayennent 
vrould  be,  not  that  he  has  not  paid,  but  that  Bacon  has  not  paid.  In  substance  j 
the  contract  was  a  guarantee  which  the  defendant  mig^t,  or  might  not,  haye 
been  called  upon  to  perform,  according  to  Bacon's  ability  and  willingness  to 
pay  die  debt  Mvxfod  y.  Pariridgey  4  Bing.  209,  (13  E.C.  L.  R.  403,}  shows 
that  a  certificate  is  no  discharge  bom  such  a  guarantee.  It  was  incapable  of 
valuation,  because  it  was  impossible  to  say  whether  Bacon  would  pay  his  debt 
or  not,  until  the  day  of  payment  arciyed.  Yallop  y.  Ebers^  1 B.  &  Ad.  698, 
(20  £.  C.  L.  R.  475,)  is  an  authority  showing  that  the  demand  was  not  proye* 
able  under  either  sect  51  or  66  of  stat  6  G.  4,  c- 16 ;  and  Si.  Martinrvnriht^ 
Fields  y.  Warren,  1 B.  &  Aid.  491,  and  Hqg^ham  v.  Foudnnier,  5  M.  &  S.  21, 
^9361  ^^'^^  under  the  former  bankrupt  act,  *49  G.  3,  c.  121,  are  to  the 
•1  same  effect  In  Ex  parte  Myer$j  2  Dea.  &  Ch.  251 ,  where  proof  was 
allowed,  the  undertaking  was,  that  payment  should  be  made  by  the  bankrupt 
himself,  or  by  another.  The  plaintins  haye  brought  an  action  for  two  other 
instalments,  which  is  now  pending  in  the  Common  Pleas. 

Sir  /.  CamfMl^  Attomey-Cren^al,  and  Cawlingy  contrii.  That  case  in 
the  Common  Pleas  diflers  from  the  present  in  this  respect,  yiz.,  that  both  the 
last  instalments  claimed  there  became  due  after  both  bankruptcy  and  certifi- 
cate.  The  effect  of  the  agreement  was  to  dischar]^  Bacon,  the  debtor  of  the 
plaintiffs,  and  to  substitute  the  defendant  as  the  onginal  and  principal  debtor 
to  the  same  amount ;  Goodman  y.  Chase^  1 B.  &  Aid.  297.  The  claim  under 
it  is  not  to  unliquidated  damages,  but  to  the  instalments  as  they  become  due: 
and  the  whole  might  haye  been  proyed  rebating  discount.  It  is  true  that 
the  promise  is,  that  Bacon  shall  pay ;  but  this  only  points  out  the  hand 
which  is  to  pay  the  defendant's  debt,  or  the  fund  put  of  which  payment  is 
to  be  made.  It  does  not  eyen  appear  that  Bacon  was  any  party  to  the 
agreement.  If  indeed  the  clear  import  of  the  agreement  had  been  that  the 
defendant  would  pay  if  Bacon  did  not,  it  would  then  haye  been  a  guarantee 
and  not  an  absolute  undertaking ;  Jarvis  y.  WtUdm,  7  M.  fc  W.  410.  The 
debt  of  the  plaintiff's  might  haye  been  proyed  under  sect.  51  without  the 
aid  of  sect  56 ;  for  they  ^*  gaye  credit  to  the  bankrupt ;"  and  the  liability 
arising  out  of  such  credit  was,  at  least,  one  which  ended  in  a  debt :  Deacon 
on  Bankruptcy,  p.  241,  242.  It  is  on  this  ground  that  the  holder  of  a  bill 
mq'>T\  ™Ay  proye  against  die  ^endorser  or  drawer,  though  he  is,  in  some 
-I  sense,  a  surety  only  for  the  acceptor;  Storey  y.  BamSj  7  East,  435, 
Thompson  y.  Thompson^  and  Atwood  y.  Partridge,  4  Bbs.  209,  did  not 
turn  on  sect.  51 ;  and  in  the  former  case  the  coyenant  of  the  defendant 
was  to  pay  premiums  on  a  poUcy  to  the  insurers,  and  not  to  the  plain* 
tiff;  therefore  no  right  of  action  or  liability  arose  until  the  plaintiff  was 
called  upon  by  the  insurers  to  pay  them.  The  same  obseryation  applies  to 
the  still  stronger  case  of  BenneU  y.  Burton,  12  A.  &  E.  657,  (40  E.  C. 
L.  R.  150.)  St.  MartinAnrthS'Fidds  y.  Warren,  Htffham  y.  Foudrinier, 
and  Yallop  y.  Ebers,  were  all  cases  of  mere  indemnity  against  future  and 
contingent  damages.  [Lord  Deiucak,  C.  J.  We  will  confer  with  die 
judges  of  the  Common  Pleas.] 

*  Cur.  adv.  vuU. 

Lord  DsNMAN,  C.  J.,  in  this  tenn,  (June  10th,)  deliyered  the  judgment 
of  die  court 

The  question  was,  whether  die  defendant's  certificate  as  a  bankrupt  was 
a  bar  to  the  plaintifi^s  recoyeiy  on  a  contract  to  the  following  effect :  **  In 
consideration  of  your  discharging  Bacon  out  of  custody  in  this  action,  I 
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undertake  he  BbaB  pay  the  debt  doe  to  jroii  mftk  nlefcift  by  four  etpul  fadfr 
yearly  ingtalmeoti ;  the  fiiat  m  17th  May,  1839." 

Bacon  was  at  Uut  time  in  custody  under  a  ca^ea.  for  the  ddit  in  qoeat^ 
and,  as  that  was  entirely  discharged  by  the  execution,  and  be  could  no  longer 
be  sued  for  it,  or  make  de&uh  in  reqieet  of  it,  it  was  *aigoed  oo  the  fm^q 
authority  of  Goodman  ▼•  CKase,  that  thiB  undertaking  was  an  ongi-  L 
nal  one  on  the  part  o(  the  bankrupt  to  pay  the  amount  of  the  sum  that  had 
been  due  from  Bacon;  and,  though  in  form  it  was  an  undertaking  that 
Bacon  should  pay,  yet  at  most  it  was  an  undertaking  by  the  defendant  to 
pay  by  the  hand  of  Bacon. 

On  connderati(m  we  agree  that  this  is  correct:  the  unpaid  instalments 
mifi;fat,  therefore,  haye  be^  estimated  and  proved  under  the  commission. 
It  follo¥rs  that  his  certificate  is  a  bar  to  the  action. 

S.  Rule  absolute  to  enter  a  verdict  for  defendant 


BICKFORD  and  Others  v.  SKEWES. 

Case  for  infringing  a  patent :  plea*  no  proper  speeifioation,  and  issoe  thereon.  The  Kpe 
cification  put  in  at  the  trial  described  the  invention  as  an  instrnment  (called  a  safet/ 
fuse)  for  firing  gunpowder  when  used  in  blasting ;  and  it  stated  that  the  fuse  was 
manufactured  of  flax,  hemp,  cotton,  ftc,  spun,  twisted,  and  countered,  Ac^  *'bj  means 
whereof  I  embrace  in  the  centre  of  mjr  fuse,  in  a  continnous  line  throughoat  the  whole 
length,  a  small  poition  or  compressed  cylinder  or  rod  oigmmpowdeTf  sr  ocikcr  pnfgr  emm-> 
bmaHbk  motlcr,  prepared  in  the  usual  pjrotechnlcal  manner  of  firework  for  the  dischan^ 
ing  of  ordnance.  The  plaintiifs  did  not  proTC  that  any  material  had  been  actoally 
used,  except  gunpowder. 

Bdd^  that  the  description  ''gunpowder  or  other  combustible  matter''  was  not  too  Tagae; 
and  that  the  plaintifiTs  were  not  bound  to  prove  that  any  other  material  had  been  used, 
if  it  appeared  by  reasonable  evidence  that  the  purpose  might  in  fact  be  effected  by 
other  materials  prepared  and  applied  in  the  manner  described;  which  last  point  was 
to  be  decided  by  the  jury. 

SemblU^  that,  if  gunpowder  had  been  proved  to  be  the  only  material  which  eonld  be  so 
employed,  the  patent  would  not  have  been  supported. 

It  was  suggested  at  the  trial  that  port*fire  was  a  substance  within  the  description,  and 
not  applicable  to  the  puiposes  of  the  patent.  StmbU^  that  this  objection,  if  sastaiaed, 
woula  be  fatal ;  but,  Hfldihmt  it  lay  upon  the  defendant  to  show  that  porfpfire  was  ia 
fact  a  substance  within  the  description,  and  inapplicable  to  the  purposes  in  question; 
and  that  these  points  were  to  be  decided  by  the  jury. 

Case  for  infringing  a  patent  The  dedaiation  described  the  thing  invoited 
as  ^^  a  certain  instrument  for  igniting  gunpowder  when  used  in  the  (^ration 
of  blasting  rocks  and  in  mining,  which  instrument  was  ^denominated  r«QfW| 
pe  Miner's  SqfHy  Rue:''  and  it  stated  that  WiQiam  Bickford,  the  ^  ^^ 
inventor,  in  pursuance  of  the  proviso  in  the  letters  patent,  &c.,  did,  by  an 
instrument  in  writing  under  his  hand  and  seal,  particularly  describe  and 
ascertain  the  nature  of  the  invention,  and  in  what  manner  the  same  was 
to  be  and  might  be  performed;  and  caused  such  instrument  to  be  duly 
enrolled,  &c. 

Pleas.  1.  Not  Guilty.  S.  That  W.  B.  was  not  the  true  and  first  inventor, 
&c.,  in  manner,  &c.  Conclusion  to  the  country.  3.  That  the  supposed 
invention  was  not  new,  &c.  Verification.  4.  (After  setting  out  the  specifica* 
tion  above  referred  to,)  that  the  said  W.  Bickford  did  not  particularij 
describe  add  ascertain  ue  nature  of  the  said  invention,  and  in  what  manner 
the  same  was  to  be  performed,  by  an  instrument  in  writing,  &c.,  in  pursu- 
ance of  the  proviso  m  the  letters  patent,  in  manner  and  form,  &c.  Conclu- 
sion to  the  counti^. 

Replication,  joining  issue  on  pleas  1,  S,  and  3,  and  tendering  issue  on 
plea  4.    Issue  thereon. 
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The  material  part  of  the  specification  was  as  foUows :  '^  The  instrament 
invented  by  me  for  igniting  gunpowder  when  used  in  the  operation  of  blast- 
ing rocks,  and  in  mining,  which  I  call  The  Miner* s  Safety  Fuse,  I  manufac- 
ture, by  the  aid  of  machinery  and  otherwise,  of  flax,  hemp,  or  cotton,  or 
other  suitable  materials,  spun,  twisted,  and  countered,  and  otherwise  treated 
in  the  manner  of  twine-spmning  and  cord-making,  and  by  the  several  opera- 
tions hereinafter,  and  in  and  by  the  drawings  hereunto  annexed,  mentioned 
and  described ;  by  means  whereof  I  embrace  in  the  centre  of  my  fuse,  in  a 
continuous  line  thiroughout  the  whole  length,  a  small  portion  or  compressed 
cylindtT  or  rod  of  gunpowder,  or  other  proper  combustible  matter,  prepared 
^9401  ^°  ^^  *U8ual  pyrotechnical  manner  of  firework  for  the  discharging 
•■  of  ordnance."  The  specification  then  proceeded  to  describe  the 
outer  covering  by  which  the  fuse  was  protected,  &€.(a) 

On  the  trial  before  Coleridge,  J.,  at  the  Exeter  Summer  assizes,  1839, 
the  following  objections  (applying  to  the  fourth  issue)  were  chiefly  urged  on 
behalf  of  the  defendant  1.  That  the  q>ecification  mentioned  ^^  gunpowder, 
or  other  proper  combustible  matter,"  as  being  employed  in  the  fuse,  whereas 
the  evidence  did  not  show  that  any  material  but  gunpowder  was  or  could  be 
used.  It  appeared,  on  the  case  for  the  plaintiSs,  diat  gunpowder  was  in 
het  the  material  used  by  them ;  but  one  of  their  witnesses.  Colonel  Pasley 
of  the  Royal  Engmeers,  said  he  had  no  doubt  (though  he  had  not  tried  i() 
that  fulminating  powder  or  detonating  powder  would  answer  for  such  a  fuse, 
but  not  so  weu  as  gunpowder;  and  that  detonating  powder  would  come 
within  the  description  of  <' pvrotechnical"  compcfsitions,  and  was  used  for 
firing  ordnance.  2.  It  was  objected  that  the  words  ^^  flax,  hemp,  or  cotton, 
or  other  suitable  materials,  spun,  twisted,  and  countered,  and  otherwise 
treated  in  the  manner  of  twine-spinning  and  cord-making,"  were  too  vague, 
and  might  extend  to  the  use  of  materids  which  would  not  give  effect  to  the 
invention ;  Crampton  v.  lUoUon,  Danson  &  Lloyd,  33,  and  TiUon  v. 
Greaves,  3  Car.  &  P.  611,  (14  E.  C.  L.  R.  483,)  were  cited.  A  witness 
was  asked,  in  cross-examination,  whether  glass  could  be  used,  since  glass 
mi^t  be  spun ;  he  answered  that  it  could  not  be  used. 

Questions  were  put  to  one  of  the  plaintifiT's  witnesses.  Colonel  Jackson 
mQAY\  ^^  ^^  Royal  ArdUery,  as  to  the  *port-fire(6)  used  in  discharging 
^  ordnance ;  and  he  stated  that  the  fuse  was  not  at  all  like  a  port-nre ; 
that  the  port-fire  was  mixed  with  sulphur,  nitre,  and  gunpowder,  reduced 
to  a  fine  powder ;  that  its  operation  was  totally  difierent  from  that  of  the 
fuse ;  that  it  communicated  an  instantaneous  fire,  and,  in  burning,  destroyed 
the  case  (a  tube  of  cartridge-paper)  in  which  it  was  contained. 

At  the  close  of  the  plaintiff's  evidence  the  defendant's  counsel  submitted 
that,  on  the  statements  already  made,  he  was  entided  to  a  verdict  on  the 
fourth  issue.  The  learned  judge  gave  leave  to  move  to  enter  a  verdict  for 
the  defenaant,  if  the  court  should  be  of  that  opinion ;  and,  in  summing  up, 
(after  witnesses  had  been  called  for  the  defendant  on  other  parts  of  the  case,) 
be  left  it  to  the  jury  to  say,  upon  the  evidence,  whether  the  specification,  in 
its  several  parts,  sufficienUy  explained  the  invention.  Verdict  for  the  plain- 
tifls  on  all  the  issues. 

Bompasj  Serjt.,  in  the  ensuing  term,  obtained  a  rule  to  show  cause  why 

(a)  See  a  farther  statement  in  Webster's  Reports  of  Cases  on  Letters  Patent,  6cc.,  p 
S09,  tit  BUk/oTiPi  Patent. 

(6)  "Port^fire."  **X  paper  tnbe  about  sixteen-  inches  long,  filled  with  a  compositior 
V  of  combastibles,  which  is  used  as  a  match  for  firiog  gnns.**— Crabb's  Teehnolofuoa* 
Dlctionarj.    London.  18S8.  ,        ^ 
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ft  Tcrdict  should  not  be  entered  for  the  defiendant  on  the  foiiith  tasiie,  or  a 
new  trial  had,  oj^  the  objections  above  stated.    In  last  Easter  term/a) 

Sir  W.  W.  FoUetij  ErU,  Crawder^  and  M.  SmUhy  riiowed  cause.  There 
is  no  ground  for  saying  that,  on  the  evidence  given,  the  learned  judge  oo^ 
to  have  directed  a  verdict  for  the  defendants.  The  object  of  this  invcniioii 
is  the  conve^g  fire  to  gunpowder  lodged  for  ^blasting,  with  cer*  r«Q^ 
tainty  and  without  risk  of  accident.  l%e  objections  relate  to  two  '- 
things  mentioned  in  the  specification :  the  material  for  conveying  fire,  and 
the  medium  through  which  it  is  to  be  carried.  As  to  the  first,  the  descrip- 
tion! "gunpowder,  or  other  prcqper  combustible  matter,  prepared  in  the 
usual  pyrotechnical  manner  of  firewoik  for  the  discharging  of  onlnancei"  is 
sufficiently  intelligible  to  any  practical  man  of  ordinary  skiD.  It  was  not 
necessaiy  to  specify  otiier  matermls  than  gunpowder:  if  none  but  gunpowder 
would  answer  the  purpose,  the  defendants  ought  to  have  shown  that ;  hot 
Colonel  Piasley  proved  that  another  kind  of  material  might  be  used.  If  it 
was  possible  that  a  substance  not  now  in  use  might  be  found  applicable  at  a 
fiiture  time,  the  words  ^'  or  other  proper  combustible  matter,''  &c.,  mi^t 
well  be  inserted  with  a  view  to  that  contingency.  And,  if  no  such  substanee 
could  be  found,  the  specification  could,  at  all  events,  not  mislead.  It  did 
not  appear  in  evidence  that  there  existed  any  proper  combustible  matter 
prepared,  in  the  manner  described,  for  the  dischargmg  of  ordnance,  which 
would  not  serve  for  the  fuse  in  question.  [Coleridge,  J.  Port*fire  was 
mentioned.]  Port-fire  does  not  answer  to  the  words  ^^  proper  combustible 
matter."  The  term  signifies  an  instrument,  not  a  material.  It  is  a  mixture 
of  substances,  in  cartridge-paper,  which  is  itself  burnt.  The  present  inven- 
tion consists  in  enclosing  a  slender  line  of  powder  in  a  substance  at  once 
tough  and  flexible,  which  carries  the  fire  without  being  itself  broken  or  con- 
sumed. No  point  was  made  as  to  port-fire  at  the  trial ;  nor  was  any  witness 
asked  whether  it  would  come  withm  the  specification.  Colonel  Jackson's 
evidence  shows  that  it  would  not. 

*As  to  the  enclosing  substance,  flax,  hemp,  or  cotton  are  mentioned  r»g43 
as  examples,  and  the  specification  adds,  ^^  other  suitable  materials,  ■- 
spun,"^&c.,  and  otherwise  treated  in  the  manner  of  twine-spinning  and  cord- 
making.  It  was  not  necessary  to  specify  every  material  that  could  be  so 
treated :  the  description  would  be  teJcen  as  applying  to  other  articles  ejusdem 
generis,  which,  treated  in  the  same  manner,  might  serve  the  purpose  more 
or  less  efiectually  according  to  circumstances ;  and  this  any  man  of  reason- 
able skill  would  understand.  The  addition  of  general  words,  as  '*  other 
materials  of  the  same  kind,"  &c.,  is  of  constant  occurrence  in  patents.  It 
was  suggested  that  glass  was  a  substance  which  might  be  spun  but  could 
not  be  used  for  this  purpose :  but  glass  is  not  a  ^^  suitable"  material ;  nor 
would  a  practical  man  think  of  using  it :  and  the  question  is,  how  the  speci- 
fication would  be  understood  by  a  practical  man.  According  to  Oonfey  v. 
Beverley^  3  Car.  &  P.  613,  (14  £.  C.  L.  R.  421 ;)  S.  C.  not  S.  P.,  9  B.  & 
C.  63,  (17  E.  C.  L.  R.  331,^  the  description,  as  to  this  point,  would  have 
been  sufficient  if  it  had  ended  at  the  words  ^^  other  suitable  materials." 

If  the  preceding  arguments  are  correct,  the  case  difi*ers  fipom  those  in  which 
the  specification,  or  description  in  the  patent,  has  been  heki  bad  by  reason 
of  some  intentional  obscurity  or  ambi^ity,  or  some  accidental  imperfection 
calculated  to  mislead ;  as  TWner  v.  Vf^Mer,  1  T.  R.  602;  Swory  v.  iVior, 
Ry.  &  M.  1 ,  (21  £.  C.  L.  R.  365 ;)  Crompion  v.  Ihhotston^  Dans.  ft.  Lloyd,  33 ; 
Hex  X.  Wheeler,  2  B.  &  Aid.  345 ;  Bloxam  v.  Ehee,  6  B.  &  C.  169,  (13  £. 

(a)  April  21st    Be^re  Lord  Denman,  C.  J.,  Patteson,  WUIiamSt  and  Coleridge^  J^ 
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C.  L.  R.  133;])  Stum  ▼.  De  la  Bue^  6  Ross.  3S2.    Tbe  whole  (juestioa 

^9441  '^^^'^^  ^^^  "^^^  ^^  *^^  intdli^bility ;  that  question  is  raised  by 
•■  the  fourth  issue,  and  is  matter  of  fiu:t  to  be  decided  upon  by  a  jury ; 
per  Lawrence,  J.,  in  Homiiawer  v.  BouUany  8  T.  R.  95,  108,  and  Lord 
Eldon,  C,  in  HUl  y.  T/um^Mon^  3  Mer.  622,  630.  The  disposition  of  the 
courts  now  is  to  try  instruments  of  this  kind  on  reasonable  principles  of  con- 
struction, but  not  to  be  astute  for  the  purpose  of  overthrowing  a  patent ; 
Hamrth  v.  Harieastk,  1  NewCa.  182,  191,  (27  £.  C.  L.  R.  346;)  HuUeU 
y.  Bktgm,  2  B.  &  Ad.  370,  377,  (22  E.  C.  L.  R.  100.) 

Sir/.  CampbMy  Attorney-General,  and  Batty  contri.  The  defence  may 
be  rested  on  the  faulty  mode  of  describing  the  mateiial  enclosed  in  the  fuse. 
It  seems  that  the  material  actually  contemplated  is  gunpowder.  If  that  alone 
had  been  mentioned,  the  description  would  hare  been  suflGbient  But  the 
specification  adds,  *'or  other  proper  combustible  matter."  This  ought  not 
to  be  inserted  on  a  speculation  that  other  materials  may  be  available.  The 
patent,  if  upheld,  prevents  other  persons  from  employing  any  of  the  sub* 
stances  included  in  the  specification :  the  patentee  ought,  therefore,  to  par- 
ticularize the  substances.  If  he  did  so,  he  would  be  bound  to  prove  that 
each  of  them  was  applicable ;  Tumtr  v.  Wkdetj  1  T.  R.  602,  shows  this : 
and  he  ought  not  to  aerive  advantage  fixHu  a  more  general  mode  of  state- 
ment. [Patteson,  J.  In  Turner  v.  WbiUr  the  patentee  specified  a  thing 
which  was  not  fit  fi^r  manu&cturing  the  article  m  question.  Boller,  J., 
said,  ^'  If  he  could  only  make  it  with  two  or  three  of  the  ingredients  specified, 
and  he  has  inserted  others  which  will  not  answer  the  puipose,  that  wdl  avoid 
*9451  ^^  patent.  *So  if  he  make  the  article"  ^^  with  cheaper  materials 
•I  than  those  which  he  has  enumerated."  I  know  no  autiiority  which 
carries  the  law  iarther  than  the  words  of  Bcller,  J.,  in  that  case.  Suppose 
the  patentee  had  merely  said,  ^^  any  combustible  material ;"  must  he  enu- 
merate all  combustible  materials  ?  Suppose  the  specification  were  ^^  iron  or 
any  hard  substance ;"  must  he  show  tliat  he  has  tri^  all  hard  substances  ? 
Lord  Denman,  C.  J.  If  there  is  a  substance,  of  the  class  described,  which 
will  not  answer  the  purpose,  the  case  is  different.  Patteson,  J.  But  the 
onus  of  proof  on  that  head  Is  not  on  the  patentee  in  the  first  instance.]  At 
least,  if  he  mentions  a  particular  substance  and  refers  generally  to  others,  he 
ought  to  show  that  he  knew  of  some  other.  If  no  other  can  be  pointed  out, 
such  a  description  is  a  fraud  upon  the  crown.  Detonating  powder  was 
mentioned ;  but  it  did  not  appear  that  that  was  ^'  prepared  b  the  usual  py- 
rotechnical  manner  of  firework  for  the  discharging  of  ordnance ;"  and  Co- 
lonel Pasley  did  not  positively  say  that  it  would  answer  the  purpose  of  the 
invention.  [Colebidge,  J.  It  must  be  taken  that  he  had  no  doubt  on 
that  point.]  There  was  no  proof,  at  least,  that  it  was  prepared  in  the  man- 
ner described.  Only  one  material  so  prepared  was  mentioned  in  evidence, 
namely  port-fire ;  and  that  was  clearly  unfit  for  the  present  purpose,  because 
the  material  would  consume  the  case.  [Coleridge,  J.  If  it  were  in  a  case 
which  it  would  consume,  as  the  ordinary  port-fire  is  when  enclosed  in  car- 
tridge-paper, it  would  be  unfit,  because  it  would  let  in  the  damp.  But  here 
the  combustible  would  be  in  a  very  small  thread ;  and  it  is  not  clear  that  the 
effect  would  be  the  same.]  The  evidence  showed  that  if  the  material  was 
^"9461  ^  port-fire  it  *wouid  destroy  the  case.  In  Turner  v.  WwAer  the  pa- 
•1  tentee,  in  pointing  out  the  materials  to  be  used,  said,  ^^  Take  any 
quantity  of  lead,  and  calcine  it,  or  minium,"  &c. :  and  BuixIeb,  J.,  observed, 
<<  It  was  not  pretended  by  any  of  the  plaintiflPs  witnesses  that  he  ever  made 
use  of  miniiim.    And  it  was  proved  by  the  defendant's  witnesses,  that  from 
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the  specification  they  should  be  led  to  ose  minium,  because  minium  is  lead 
already  calcined,  which  is  what  the  specification  directs  in  the  first  instance. 
But  minium  will  not  answer  the  purpose."  And  he  held  that  the  considera- 
tion for  which  the  patent  was  granted  &iled,  and  the  crown  was  deceired  in 
the  grant.  In  Derosne  v.  Fidriej  2  Cro.  M.  &  R.  476 ;  S.  C.  Tyrwh.  593, 
one  of  the  substances  pointed  out  in  the  specification  was  bituminous  schistus; 
and  the  plaintiff  (the  patentee)  failed  to  ^ow  upon  the  trial  that  the  material, 
as  it  is  known  in  England,  could,  by  a  process  too  simple  to  require  de> 
scription,  be  purified  from  sulphuret  of  iron,  the  presence  of  which,  it  appeared, 
would  injure  the  process.  And  on  this  account  it  was  held  that  be  ought 
not  to  haye  had  a  yerdict  That  case  resembles  the  present,  except  that, 
here,  port-fire  is  not  named :  but,  as  the  description  necessarily  includes  it, 
there  is  no  essential  distmctibn.  And,  when  it  appeared  upon  the  plaintiff^s 
eyidence  (by  cross-examination)  that  there  was  a  substance  within  the  spe- 
cification wnich  would  not  answer  the  purpose,  the  learned  judge  ought  to 
haye  stopped  the  case.  [Patteson,  J.  Whether  the  substance  came  within 
the  specincation^  and  whether  it  woidd  answer  the  purpose,  were  questions 
for  the  jury,  not  the  judge.J  Crossley  y.  Beverkyj  3  Car.  &  P.  513,  (14  & 
C.  L.  R.  4^,)  is  an  authonty  for  the  *defendant ;  for  the  specificaticm  r^gj^j 
there,  mentioning  ^'  pit-coal,  tar,  or  any  other  substance  from  which  *- 
gas  or  gases^  capable  of  being  employed  for  illumination,  can  be  extracted 
by  heat,"  was  held  to  mean  all  substances  of  the  kind  known  and  used  at 
the  time,  and,  for  that  reason,  to  be  accurate.  Cur,  adv.  tmlt. 

Lord  Denman,  C.  J.,  in  this  term,  (June  illth,)  deliyered  the  judgment 
of  the  court. 

This  was  an  action  for  the  infiringement  of  a  patent,  tried  before  my  bro- 
ther Coleridge  at  Exeter,  in  which  a  yerdict  passed  for  the  plaintiflb  on  all 
the  issues.  A  rule  was  obtained  for  leaye  to  enter  a  yerdict  for  the  defend- 
ant on  the  fourth  issue,  or  for  a  new  trial.  This  was  argued  before  us  in 
the  last  term,  and  is  now  to  be  disposed  of. 

The  inyention  professed  to  be  of  an  instrument  for  igniting  gunpowder 
when  used  in  the  operation  of  blasting  rocks,  and  in  mimng,  and  was 
denominated  "  The  Miner^s  Safety  Fuse."  TTie  fourth  plea  set  out  the 
specification  at  length,  and  concluded  by  denying  that  die  patentee  had 
particularly  described  and  ascertained  the  nature  of  the  said  inyention,  and 
in  what  manner  the  same  was  to  be  performed.  Issue  was  joined  on  this ; 
and,  upon  the  close  of  the  plaintiff's  case,  it  was  objected  uiat  the  specifi- 
cation was  defectiye  in  two  respects,  and  that  the  judge  ought  to  direct  a 
verdict  for  the  defendant.  He  thought  that  the  question  as  to  both  was  for 
the  jury;  he  therefore,  at  the  close  of  the  case,  explained  to  them  die 
specification,  drew  their  attention  to  the  supposed  defects  as  said  to  appear 
on  the  eyidence,  and  lefl;  it  to  them  to  say  whether  *they  were  made  fQAO 
out,  or  either  of  them.  We  think  he  could  not  properly  haye  ^ 
jmrsued  any  other  course. 

The  specification,  so  far  as  is  material  to  be  now  stated,  runs  thus.  (His 
lordship  here  stated  it,  as  set  out,  antfe,  pp.  939,  940.) 

Upon  these  words  it  was  first  objected  that  the  plaintiffs  had  failed  to 
show  that  any  other  material  but  common  gunpowder  had  eyer  been  used 
m  the  fuse,  or,  if  introduced,  would  answer  the  purpose  desired.  And  the 
first  part  of  this  objection  is  true  in  fact ;  but  it  seems  to  us  immaterial : 
for,  if  other  materials,  not  specified,  (and  it  is  certainly  not  necessary  to 
specify  all,)  but  still  within  the  description  giyen,  will  answer  the  purpose, 
no  ambiguity  is  occasioned,  nothing  that  wiU  mislead  the  public,  or  increase 
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the  difikulty  hereafter  of  maldlig  the  instrument,  by  the  introduction  of 
terms  which  import  that,  the  patentee  has  himself  used  th^m• 

The  latter  part  of  the  objection,  if  true  in  fact,  would  have  been  more 
material,  because  it  does  tend  to  mislead  if  it  be  stated  that  a  whole  class 
of  substances  may  be  used  to  produce  a  given  effect,  when,  in  fact,  only 
one  is  capable  of  being  used  successfully.  But  there  was  reasonable  evi- 
dence that  other  combustible  substances,  prepared  in  the  manner  described 
in  the  specification,  would,  if  introduced,  answer  the  purpose  of  the  patent. 
Colonel  Pasley,  a  most  competent  witness,  had  no  doubt  that  one  substance 
answering  the  description,  namely,  detonating  powder,  might  be  used  :  and 
the  jury  were  at  libert]^  to  infer  that  any  smular  substance,  prepared  a:^ 
required  by  the  description,  would  have  the  same  effect.  The  other  parts 
of  the  instrument  necessarily  limited  the  combustible  substances  to  be  usea 
*d491  ^  ^^^  ^  ^^  citable  of  being  ^reduced  to  a  fine  powder,  and 
^  introduced  in  a  veiy  thin  continuous  stream  or  thread  mto  the  cen- 
tre of  the  fiise.  Some  knowledge  of  pyrotechnics  is  and  may  properly  be 
required  in  the  person  who  is  to  read  the  q>ecification  for  the  purpose  of 
making  the  instrument.  The  specification  is  addressed,  not  to  persons 
entirely  ignorant  of  the  subject-matter,  but  to  artists  of  competent  skill  on 
the  branch  of  manufacture  to  which  it  relates :  and  such  persons  would  be 
at  no  loss  to  select,  if  selection  were  at  all  necessary,  the  proper  combusti- 
ble material,  firom  those  prepared  for  the  discharge  of  ordnance,  for  this 
purpose.  But  the  jury  probably  thought,  and  on  me  evidence  might  well 
think,  that  the  language  of  the  specification  was  in  this  part  literally  true, 
and  that  no  selection  at  all  was  necessary. 

And  this  brings  us  to  the  last  objection,  the  most  relied  on :  that  there  was 
a  combustible  substance,  prepared  and  used  as  described  in  the  speci- 
fication, which  would  not  answer  the  purpose.  And  this  if  true  would  be 
very  important ;  for  then  the  specification  would  be  substantially  untrue,  and 
would  deceive.  The  substance  relied  on  was  port-fire,  by  the  application 
of  which  to  the  priming  of  cannon  it  is  well  known  that  they  were  at  one 
time  very  commonly  discharged.  But  we  think  that  there  are  two  grounds  on 
which  we  ought  not  to  yield  to  this  objection,  in  a  case  in  which  we  see  no 
reason  to  infer,  finom  the  language  used,  any  fraudulent  intention  to  mislead 
the  public  or  make  it  uuiiecessarily  difficult  to  understand  and  apply  the 
invention. 

It  is  obvious  that  gunpowder  was  the  combustible  chiefly  relied  on,  the 
most  efficacious,  the  most  obvious  and  easily  procurable  article  for  the  pur- 
pose ;  at  the  same  time  as,  upon  principle,  similar  combustibles,  prepared 
*9501  *^  fireworks  are,  would  also  have  the  same  effect,  words  are  mtro- 
^  duced  by  the  patentee  which  enable  him  to  include  them,  for  the 
double  purpose  of  mwng  it  an  infringement  of  the  patent  to  use  them 
during  its  existence,  and  of  directing  &e  attention  of  the  public  to  them 
after  it  had  become  public  propertv.  Language  thus  used  ought  not  to  be 
astutely  construed  so  as  to  overthrow  a  patent :  and  we  have  a  right  to 
require  that  the  objector  should  at  the  trial  make  his  point  clear,  and  fairly 
call  the  attention  of  his  opponent  to  it.  This  was  not  done :  and  we  are 
at  this  moment  left  in  doubt,  upon  the  evidence,  what  the  term  port-fire 
means ;  whether  it  is  the  whole  instrument,  including  both  the  case  and  the 
combustible  within,  or  whether  it  means  the  latter  only :  if  the  former,  it  is 
clearly  out  of  the  question ;  and  it  was  certainly  so  understood  by  the 
plaintiflls ;  for  they  called  an  offi  :;er  of  artillery  to  speak  of  it,  in  order  to 
put  it  at  once  out  of  the  case  by  showing  that  the  port-fire,  as  used  in  thai 

4C 
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service,  was  a  totally  difieient  tbing  from  the  safety-iiifle,  and  thetefiHe 
not  interfere  with  its  claim  to  novelty.  The  coun^  for  the  defendant  then 
asked  a  question  or  two,  from  which  the  mode  of  prquuing  and  of  com- 
pounding the  combustible  within  the  case  were  ascertained,  and  its  efled 
in  destroys  the  case  as  it  burnt ;  and  upon  these  the  objeeticm  was  after* 
wards  raised.  What  the  quantity  of  combustible  was  in  the  poit*fire, 
whether  it  would  have  the  same  ^lect  in  destroying  the  case  if  introduced 
into  it  in  the  very  small  proportion  which  the  gunpowder  in  the  fuse  bears 
to  the  cylinder  containing  it,  and  many  other  matters  necessary  to  point  and 
establish  the  objection,  were  entirely  passed  over.  Upon  an  objection  so 
raised  it  was  proper  indeed  to  take  the  opinion  of  the  jury :  but,  if  ragAi 
*thcy  thou^t  it  not  established  satisfactorily,  we  see  no  reason  to  *^ 
disturb  that  conclusion. 

And  this  conclusion  may  be  also  sustained  upon  anodier  ground.  Id  cm 
sense,  undoubtedly,  the  port-fire  may  be  said  to  be  used  in  discharginfir  «d- 
nance,  because  it  ignites  the  priming  or  train  which  causes  die  powder  in 
the  chamber  of  the  cannon  to  expbde:  but  it  may  well  be  questioned 
whether  the  terms  ^^  discharging  of  ordnance"  ought  to  be  understood  in 
that  sense  in  this  specification.  The  port-fire,  so  underntood,  is  no  won 
than  a  convenient  mateh :  but  the  fuse  is  used  to  perform  the  operation  of  a 
train  ;  the  fuse  in  it  being  concealed  and  die  case  unconsumed,  it  could  not 
be  used  in  the  discharging  of  ordnance  in  the  sense  in  which  the  port-fire  b 
used  for  that  purpose ;  and  the  port-fire,  whether  we  mean  by  that  term  the 
whole  instrument,  case  and  combustible,  or  combustible  only,  has  not  been 
shown  to  have  been  used  or  to  be  fitted  for  the  discharge  of  ordnance  in 
any  other  sense. 

Whether,  therefore,  we  regard  the  imperfect  maimer  in  which  this  objec- 
tion was  presented,  or  its  entire  feilure  in  feet,  if  the  specification  be  under- 
stood in  one  and  that  by  no  means  an  unreasonable  sense,  we  think  that  the 
jury  were  not  unwarranted  in  their  finding  upon  the  fourth  issue,  and  that 
this  rule  therefore  must  be  discharged.  Rule  disdiaiged. 


*In  th(;  Matter  of  The  Chancellor,  Masters,  and  SchoUrs,  of  the  [^952 
Univereity  of  OXFORD,  and  JOHN  TAYLOR. 

Bjr  charier,  and  by  stat  IS  Eliz.  e.  99,  the  chancellor  and  scholars  of  the  nniTenity  of 
Oxford  have  cognisance  and  execation  of  all  contracts,  pleas,  and  complaiBls  personal, 
dcc^  where  any  scholar  or  other  person  having  privilege  of  the  nniversity  is  a  party: 
and  all  judges  and  justices, &c^  are  forbidden  to  intermeddle  in  snch pleas;  and,  if 
they  should  do  so,  are  required  to  supersede  the  inquisition,  cognisance,  or  process, 
&c^  on  a  notification  from  the  chancellor.  The  chancellor's  conrt  has  for  several 
centuries  taken  cognisance  of  such  pleas,  and  discommoned  (i  e«  debarred  from  trad- 
ing and  intercourse  with  members  of  tfie  university)  persons  who  have  sued  its 
scholars  in  other  courts. 

Held  (admitting  the  right  of  cognisance,  and  not  denying  the  legality  of  discommoning) 
that,  where  a  party  had  brought  an  action  at  common  law  against  a  resident  member 
of  the  university,  and,  when  cited  to  answer  in  the  chancellor's  eoait  for  having  done 
so,  neglected  to  appear,  the  chancellor's  court  could  not,  of  its  own  authority,  adjudga 
that  he  should  stop  all  proceedings  and  pay  costs,  and,  on  his  default,  arrest  him. 
Although  this  proceeding  was  stated  to  be  the  usual  practice,  and  less  penal  than  dis- 
commoning. 

On  motion  for  a  prohibition  aAer  sudi  judgment,  this  court  granted  the  writ  witboal 
putting  the  applicant  to  declare. 

Sir  F.  PoUock  in  last  Hilary  tenn  obtained  a  rule  calling  \fprm  the  most 
tioble  Arthur,  Duke  of  Wellington,  K.  G.,  Chancellor  of  die  Univeisity  of 
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Oxford,  oa  notioe  of  die  rule  to  be  given  to  bim  or  hU  deputy,  and  Thomas 
Bourke,  named  in  the  affidarit  upon  which  this  rule  was  obtained^  on  notice 
thereof  to  his  proctor,  to  show  cause  why  a  writ  of  prohibition  should  not 
issue  to  the  said  Chancellor's.  Court  of  the  University  of  Oxford,  to  prohibit 
the  said  court  from  further  proceedings  against  John  Taylor  in  the  same 
affidavit  named. 

The  affidavit,  sworn  by  John  Taylor,  of  New  Inn  Hall  street,  in  the  city 
of  Oxford,  and  Castle  street,  Holbom,  in  the  city  of  London,  an  attorney 
of  the  Court  of  Queen's  Bench,  stated  the  followmg  &cts :  Taylor  on  Feb- 
ruaiy  10th,  1840,  received  instructions  fin>m  William  Barnes  of  the  city  of 
Oxford,  dealer  in  dogs,  to  commence  an  action  in  the  Queen's  Bench  against 
Tliomas  Bouxke  for  a  debt  due  from  him  to  Barnes.  Taylor  accormngly 
*^9531  ^^  ^^^  ^  ^^^  ^^  summons  from  ^is  court,  and  served  it  upon 
-'  Bourke,  on  February  22d,  within  the  limits  of  the  jurisdiction  of  the 
university. 

Oa  Feiroaiy  2Tth,  Taylor  ^  Krred  with  a  citation  fiom  the  Cbanoel- 
lor's  Court  of  the  university,  in  the  name  of  the  chancellor,  whereby  the 
yeoman  bedel  of  law  of  the  universitv,  or  his  deputy,  was  commanded  to 
cite  John  Taylor  of  the  city  of  Oxford,  attorney  at  law,  to  appear  before  the 
Tice-chancellor  or  his  assessor  on,  &c.,  in,  &c.,  being  the  accustomed  place 
of  judicature  of  and  in  the  said  university,  '^  to  answer  to  certain  articles  or 
interrogatories  to  be  administered  and  objected  to  him  by  virtue  of  our 
office,'' ^^  more  especially  for  infringing  the  statutes  and  privileges  of  the 
said  university  by  serving  or  caunng  to  be  served  on  Thomas  Bourke  of 
Worcester  College,  under^praduate,  a  writ  in  an  action  of  debt  at  the  suit 
of  one  William  Barnes,  which  writ  was  obtained  out  of  the  Court  of  Queen's 
Bench,  contrarjr  to  the  statutes  in  that  case  made  and  provided :  and  further 
to  do  and  receive  in  this  behalf  as  to  law  and  justice  shall  appertain,  under 
pain  of  the  law  and  contempt  thereof."  The  citation  commanded  that  it 
should  be  intimated  to  Taylor  that,  if  he  did  not  <q>pear,  or  appearing  did 
not  show  cause,  &c«,  the  vice-chancellor  or  his  commissary,  &c.,  would 
hear  and  finally  determine  the  matter.  Taylor  did  not  appear ;  and  he  was 
then  served  with  a  notice,  as  follows : 

<<  Court  of  the  University  of  Oxford,  28th  day  of  February,  1840. 

Office  Process  v.  TAYLOR. 

The  judgment  delivered  this  day  in  the  above  suit  is,  that  the  defendant 

be  required  to  stop  all  proceedings  in  action  of  Barnes  v.  Bamke  in  the 

^541   ^^^  ^^  Queen's  *Bench,  on  or  before  Monday  next,  the  2d  day 

•■  of  March,  and  that  he  this  defendant  do  pay  the  costs  of  the  promoter. 

Pbilip  Buss,  Registrar, 
To  Mr.  Jaueb  Taylor." 

The  proctor  acting  for  Bourke  as  promoter  of  the  process  in  the  Chancel* 
tor's  Court  called  upon  Taylor  by  letter  to  pay  the  above  costs,  stating  the 
amount 

The  affidavit  stated  a  similar  citation  served  upon  Barnes,  disobedience 
by  him,  and  notice  to  him  of  a  decree  that  he  should  stay  proceedings  and 

Cy  costs :  and  that,  he  not  having  paid  them,  a  warrant  from  the  Chancel- 
^'s  Court  (set  fordi  in  the  affidavit)  (a)  had  inued  for  his  arrest.    That 
Barnes  was  arrested  theieon,  and,  to  save  himself  fiom  imprisonment,  had 

E'd  the  costs :  and  that,  in  consequence  of  the  said  proceedings  against 
I,  wd  of  Bourke  having  pleaded  his  minority  in  this  court,  Barnes  had 
(«)  bthesaoMlbnaaaUMiRarriatieloBtf  p.SSO,  Dota  (a),  post 
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abandoned  his  action.  Taylor  then  stated  that  he  beUeyed  amilar  proceed* 
ings  would  be  put  in  force  against  himself;  that  a  warrant  had  already  been 
issued  on  the  dfecree  against  him  in  the  Chancellor's  Court,  to  compel  his 
obedience  ;  and  that  he  had  heard  and  believed  that  an  officer  had  eodea:* 
voured  to  execute  such  warrant 

An  affidavit  in  answer,  by  Philip  Bliss,  D.  C.  L.,  registrar  of  the  univer- 
sity and  of  the  Chancellor's  Court,  and  keeper  of  the  archives  of  the  uni- 
versity, stated  as  follows: 

'^  lliat  Kng  Edward  IV.  did  by  his  letters  patent  under  his  great  seal,  cod- 
tainine;  an  inspezimus  of  the  charters  of  several  of  his  progenitors,  bearing 
date  the  3d  July,  in.the  first  year  o(  his  reign,  amon^  other  things,  grant 
to  die  chancellor,  masters,  ana  scholars  of  the  said  umvafsity, 

*  ''That  the  said  ehanceUor  and  his  saceessors,  and  their  commissaries  and 
deputies,  as  well  in  the  presence  as  in  the  absence  of  the  said  late  king  and  of  [*9d5 
his  heirs,  shonid  and  might  inqntre  by  scholars  and  the  laity  of  the  said  town  of 
Oxford,  and  by  others,  as  well  of  aU  manner  of  transgressions  and  misprisions  as  of  extor- 
•tion  and  ignorances,  negligences,  excesses,  conspiracies,  confederacies,  champerties, 
doable  dealings,  maintenances,  false  allegations,  nuisances,  forestallings,  regntings, 
and  all  other  articles  which  can  fall  in  fine  or  ransom,  or  other  pecuniary  penalty,  and 
'other  contracts,  pleas,  and  personal  complaints,  and  other  causes  and  matters  whatso 
ever,  by  whatsoever  name  they  might  be  called,  or  conld  be  called,  althoogh  they  con- 
.  cerned  the  said  late  king  or  his  heirs,  or  his  ministers  whomsoever,  (felony  and  mayhem, 
and  assizes  and  pleas  of  freehold  only  excepted,)  within  the  said  town  of  Oxford  and 
the  said  subarbs  and  precincts,  howsoever  arising,  done,  or  perpetrated,  or  to  be  done  or 
perpetrated,  as  well  ex  officio  or  at  the  snit  of  the  said  late  king  or  his  heirs  as  at  the 
8 ait  of  the  party,  or  in  any  other  manner  whatsoever,  where  a  master  or  scholar,  or 
servants  of  masters  and  scholars,  or  any  other  person  who  ought  to  enjoy  any  of  the  privi- 
leges or  liberties  of  the  said  university,  whom  the  said  chancellor  or  his  snccessors,  or 
their  commissaries  or  deputies,  should  be  willing  to  claim  as  such,  was  or  should  be 
one  of  the  parties ;  and  therein  they  might  have  full  cognisance  and  correction  might 
hold,  and  of  such  like  pleas,  complaints,  causes  and  things  in  whatsoever  place  within 
the  said  town  of  Oxford  or  the  suburbs  or  precincts  of  the  same  it  might  please  them, 
and  might  make  execution  thereof  according  to  their  laws  and  customs,  or  according  lo 
the  law  of  the  kingdom  of  England,  at  the  will  of  the  said  chancellor  or  his  successon, 
commissaries,  and  their  deputies ;  and  all  and  singular  matters,  complaints,  causes,  and 
articles  of  this  kind,  except  before  excepted,  might  hear  and  determine. 

^^  That  Kin^  Henry  VIII.,  by  his  letters  patent  under  his  great  seal  of 
England,  bearmg  date  at  Westminster,  the  1st  day  of  April,  in  £e  fourteenth 
year  of  his  reign,  did,  inter  alia,  grant  to  the  then  chancellor  and  scholan 
of  the  said  university  of  Oxford  and  to  their  successors : 

**  That,  because  the  said  king  willed  to  settle  and  put  an  end  to  all  and  whatsoever 
discords,  controversies,  and  doubts  which  might  in  future  arise  between  the  said  chan- 
ceHor  and  scholars  of  the  said  university  and  their  successors,  and  the  citizens  of  the 
said  town,  that  the  students  there  might  lead  a  more  quiet  life,  did  give  and  grant  that 
the  chancellor  and  scholars  of  the  said  university,  and  their  ministers,  and  their  servants, 
and  every  of  them,  with  their  families  and  all  oUiers  who  then  were  and  in  future  shcnild 
be  registered  in  the  register  of  the  said  university,  migfit  thereafter  forever  have  and 
enjoy,  and  every  of  them  have  and  enjoy,  all  *the  liberties  and  privileges  of  the 
said  university  then  and  before  granted,  without  difficulty,  doubt,  or  impediment  [*^56 
by  the  said  late  King  Henry  YIII.,  his  heirs  or  successors,  or  any  of  his  liege 
subjects,  lo  the  contrary  done  or  to  be  done.  And  that  the  said  King  Henry  VOL,  by  his 
said  letters  patent,  also  granted  to  the  said  chancellor  and  scholars  dT  the  said  university 
and  their  successors,  that  for  any  sentence  in  any  trial  justly  or  unjustly  given  or  diere* 
after  to  be  given  by  the  said  chancellor,*  commissary,  or  his  deputy,  or  by  any  of  thoBS, 
within  the  precincts  of  the  said  university,  for  or  against  any  person  or  persons,  which 
person  or  persons,  by  the  authority  and  by  reason  of  the  said  privileges  and  liberties 
granted  or  to  be  granted  to  the  said  chancellor  and  scholars  and  their  successors,  are  or 
is  strictl V  botuid  to  stand  trial  before  the  said  chancellor,  commissary,  or  his  deputy,  or 
any  of  them,  for  such  sentence  so  justly  or  unjustly  given  or  to  be  given,  and  for  the 
execution  of  such  sentence  so  justly  or  unjustly  given,  or  to  be  given,  that  neither  the 
aforesaid  chancellor,  eommissaiy,  or  hit  deputy,  ndr  any  of  them»  nor  any  servant  of  tht 
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mwdd  uoiTeniljr,  for  or  coBcemiog  the  same  caose,  may,  by  any  wrfts  or  other  mandates. 
of  the  said  late  king  or  his  heirs  or  saccessors,  or  in  any  other  manner,  be  brought  against 
their  will  oat  of  the  said  university  or  the  precincts  thereof  to  stand  a  trial,  nor  be 
harassed,  troubled,  in  anywise  molested,  or  oppressed  in  fatnre  before  the  said  late  king 
or  his  eomcil,  nor  before  any  of  his  jnsliees  in  any  of  his  oonrt  or  courts,  so  long  as  the 
aforesaid  chancellor,  commissary,  or  his  deputy,  so  unjustly  acting,  may  be  ready  and 
irilling  within  the  precincts  of  the  said  university  to  stand  and  abide  by  the  judgment 
and  decisions  of  the  proctors  and  others  deputed  for  that  purpose  according  to  the  sta* 
tates,  ordinances,  and  customs  of  die  said  university :  and  against  all  and  every  one 
opposing  or  not  obeying  the  present  order  the  said  late  king  willed  and  ordered  that  aU 
and  eveiy  of  them  should  incur  the  penalty  of  302^  to  be  paid  for  the  use  and  benefit  of 
the  said  university,  and  so  oAen  as  the  same  should  happen  forever. 

**  And  the  said  King  Henry  Till.,  by  his  letters  patent  also  granted  that  the  said  chan* 
eetlor,  his  commissary,  or  the  deputy  of  the  said  commissary,  and  their  successors,  or 
the  steward,  under-eteward,  and  other  judges  of  the  said  chancellor  and  his  successors, 
deputed  by  their  letters  sealed  under  the  seal  of  his  office,  should  inquire  and  be  able  to 
inquire,  by  scholars  or  their  servants,  or  by  the  laity  of  the  said  town  of  Oxford,  or  by 
others,  as  well  of  all  manner  of  trespasses  and  other  offences  whatsoever,  as  also  of  mis- 
prisions, extortions,  conspiracies,  confederacies,  maintenances, false  allegations,  account « 
contracts,  and  injuries  whatsoever,  and  all  other  articles  which  might  fall  in  fine  or  ran- 
som or  in  other  pecuniary  punishment,  and  all  other  contracts,  pleas,  and  complainta 
personal,  and  other  causes  and  matters  whatsoever,  under  whatsoever  name  they  are  or 
may  be  comprised,  although  they  should  concern  the  said  late  king  himself,  his  heirs 
and  successors,  (assizes  and  pleas  of  freehold  only  excepted,)  after  what  manner  soever 

arising,  done,  or  committed,  or  to  be  *done  or  committed,  within  the  town  of 
*96^]    Oxford,  the  suburbs,  hundreds,  or  counties  of  Oxford  and  Berks  aforesaid,  or 

elsewhere  within  the  kingdom  of  England,  as  well  at  the  suit  of  our  lord  the 
said  late  king,  his  heirs  or  sueeessors,  as  at  the  suit  of  the  party  or  otherwise  howsoever^ 
where  the  scholars  or  their  servants  or  ministers,  or  any  oUier  person  who  ought  to  have 
any  privilege  of  the  said  university,  whom  the  said  chancellor,  commissary,  or  his  deputv 
or  their  successors,  should  challenge,  was  or  should  be  onf  of  the  parties ;  and  should 
have  full  cognisance  and  correction  thereof,  and  should  execute  such  pleas,  complaint^ 
eauses,  and  matters  in  whatsoever  place  within  the  town  of  Ojrford  or  the  suburbs  thereof 
or  the  precincts  of  the  said  university,  they  should  think  fit,  and  execution  thereof,  either 
according  to  their  statutes  and  customs  or  according  to  the  law  of  England,  at  the  will 
of  the  said  chancellor,  commissary,  or  his  deputy,  and  their  successors,  and  should  hear 
and  determine  all  and  singular  the  said  articles,  causes,  matters,  and  complaints,  except 
na  before  excepted,  and  should  have,  levy,  and  receive  all  and  all  manner  of  amercia- 
ments, issues,  forfeitures,  and  profit  coming  therefrom,  to  the  use  and  benefit  of  the  said 
university,  by  themselves  and  their  deputies  forever;  so  that  no  justice  assigned  or  to 
be  assigned  to  hold  pleas  before  the  said  king  or  his  heirs,  or  justice  of  the  common 
bench,  justice  of  assize,  justice  of  the  jaiMeliveiy,  or  keepers  of  the  peace,  or  justices 
of  servants,  labourers,  or  artificers,  or  other  justices  or  judges  whatsoever,  steward  or 
marshal,  or  clerk  of  the  market  of  die  household  of  the  said  late  King  Henry  VIII.  or  his 
heirs,  sherifi^  mayor,  bailiff^  or  other  officer  or  minister  of  the  said  late  king  or  his  heirs 
whatsoever,  should  in  any  sort  intermeddle  concerning  such  pleas,  quarrels,  contracts, 
articles,  and  causes,  matters,  or  other  things  aforesaid,  or  concerning  any  of  them,  (except 
as  before  excepted,)  done  or  to  be  done  in  the  said  town  of  Oxford,  the  suburbs  or  pre- 
cincts thereof,  or  elsewhere  within  the  kingdom  of  England,  either  in  presence  or  absence 
of  the  said  late  king  or  his  heirs:  and, if  the  same  justices  or  other  ministers  of  the 
said  late  king,  or  any  of  them,  in  the  presence  or  absence  of  the  said  late  king  or  hia 
heirs,  should  for  the  future  presume  to  inquire,  intermeddle,  or  take  any  cognisance  o( 
upon,  or  concerning  any  of  the  premises,  (except  as  before  excepted,)  the  same  jusdcea 
and  other  ministers  and  officers  aforesaid,  on  the  certificate,  notification,  or  signification 
of  the  chancellor  of  the  university  aforesaid  who  should  be  for  the  time  being,  or  his 
commissary  or  deputy,  should  supersede  such  inquisition  of  conusance  or  process,  and 
all  executions  to  be  had  therein  whatsoever,  and  shonkl  not  thereof  any  further  in  any 
sort  intermeddle  nor  put  the  party  to  answer  thereupon  before  them ;  but  that  the  party 
aforesaid  only  before  the  chancellor  or  his  successors,  their  commissary  or  deputy,  thereof 
should  be  chastised  and  punished  in  form  aforesaid*  . 

^*  As  appears  to  this  deponent  by  the  said  several  letters  of  the  said  kings.' 
*9581      *'^^  affidavit  also  recited  in  part  stat  13  Eliz.  o,  29,  which  enacts  that 
J   Robert,  Earl  of  Leicester,  the  then  chancellor  of  the  tini  versify,  and  his 
successors  and  the  masters  and  scholars  for  the  time  beine ,  shall  be  incorporateC 
and  have  peipetual  succession  by  the  name,  &c,|  ana  that  the  letters  palm 
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cif  14  EL  8,  and  abo  all  otiier  lettoa  potent  made  by  anjr  of  the  queen's  pro- 
genitors or  predecessors  to  the  body  corporate  of  the  said  uniyetsity  or  amr 
of  its  predecesBors,  by  whatsoever  name,  ftc,  sfaaU  fiom  henceferth  be  good, 
cflfeetnal,  &c.,  to  the  now  chancdinr,  masters,  and  scholars,  &c.,  and  their 
successors  forever,  as  if  rerited  reibatim  in  ftis  statute ;  and  further  enacts 
tiiat  all  the  said  letters  patent,  and  all  manner  of  libeities,  fianchises,  immu- 
nities, quietances,  and  privileges,  leets,  law-days,  and  other  things  whatao- 
ever  therein  expiessed,  given  or  granted  to  the  said  chancdlor,  masters,  and 
scholars  of  the  said  university  or  to  any  of  their  predecessors,  by  whatsoever 
name  the  said  chancellor,  masters,  and  scholars  of  the  said  univosity  in  any 
of  the  said  letters  patent  were  named,  *^  be  and  by  virtue  of  this  present  act 
shall  be  from  heroefoith  ratified,  established,  and  confirmed  unto  the  said 
chancellor,"  &c.,  ^^  and  to  their  successors  forever ;  any  statute,  law,  usage, 
custom,  construction,  or  other  thing  to  the  contrary  m  anywise  notwith- 
standing." 

The  affidavit  dien  stated  that  among  the  statutes  of  die  university,  con- 
firmed by  letters  patent  of  12  C.  L,  under  the  title  ^^  De  Judiciis,"  is  con- 
tained a  statute  entitled  *^  De  jurisdictiooe  univeisitatis  tuendfi,"  which  is 
as  follows: 

''  Cum,  non  solum  juxta  privilegia  a  seienissimis  regibiis  inclyti  hujus 
regni  et  praelatis  (studiosorum  tranquiHitati  gratiosfe  consuleutibus)  conoessa 
et  *indulta,  verum  etiam  secundum  diutumam  oonsuetudinem  quae  tmsa 
memoriam  hominum  excedit,  potestas  cognoseendi  ac  tenninandi  >- 
omnes  causas,  scholares  aliasque  personas  privil^UUas  quoquo  modo  con- 
cementes,  (exceptis  causis  liberi  tenement!,  mayhemii,  feloniie  et  proditionis,) 
ad  cancellarii  universitatb  juiisdictionem  speeiet  et  pertineat ;  statutum  est 
quod  nullus  scholaris  vel  persona  privilegiata  de  quacuncjue  causa  in  uni- 
versitate  terminabili  quempiam  in  curift  aKquft  extra  universitatem  (nisi  ordine 
appellationis  servato)  conveniat ;  nee  cujusquam  alterius  curie  jurisdictiooi 
lutro  se  submittat ;  sed,  alibi  impeditus,  cancellarium  vel  vice-canceUarium, 
quamprimum  poterit,  de  lite  sibi  intentata  certiorem  fiM^iat,  et  modis  quibus 
potent  privilegiorum  universitatis  hac  in  parte  conservationem  solicit^  curet; 
sub  poenS  quod  si  quis  scholaris  vd  persona  privilegiata  secus  fecerit,  ut 
perturbator  pacis  incarceretur,  mulctetur,  et,  si  in  contumadi  perstitoit, 
privilegiis  universitatis  exuatur;  persona  vero  non  privilegiata,  vel  oppida- 
nus,  qui  scholari  vel  persons  privilegiatae  extra  universitatem  in  hujusmodi 
causis  litem  intentaverit,  commerdo  cumscholaribus  et  personis  privil^giatts 
interdicto,  donee  satisfecerit,  coerceatur;  extraneus  vero,  tanquam  junsdic- 
tionis  universitatis  ccmtemptor,  si  apprehendi  poterit,  incarceretur.  Cancel- 
larius  etiam,  et  vice-cancellarius,  onmesque  ahi,  pro  su&  cujusque  auctoritate 
ac  potestate,  qub  minims  in  hac  parte  universitatis  privilegia  violentur  se, 
virtute  juramenti  universitati  pisestiti,  teneri  et  obligari  noverint" 

Also  that  another  statute  under  the  said  title  '^  De  Judiciis,"  entided  <'  De 
lis  qui  universitatis  juribus  ac  privilege  adversantur  discommunicandis  vd 
diq)rivilegiandias,"  is  as  follows : 

*^^  Quoniam  oppidani,  academicis  plerumque  infesti  et  adversi,  pri-  r^ogn 
vilegia  universitatis  oppugnandi  nullam  non  occasionem  captant,  quin  ^ 
et  priviiegiati  nonnunquAm,  publicam  utilitatem  privato  commodo  postfaa- 
bentes,  pnvilegiis  universitatis  adversantur;  statutum  est  quid,  ad  compes- 
eendam  hujusmodi  insolentiam  sive  veemdiam,  siqui  super  hoc  convicti 
fherint,  privilegiatis  privilegiis  universitatis,  q>pidanis  vero  commercio  cum 
privilegiatis,  interdicatur.'* 

The  affidavit  set  forth  the  proceedings  in  7\tglor^M  case,  (which  were  in 
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substance  as  abeadr  stated,)  and  alleged  that,  on  Febraair  98tli,  1840^ 
before  J.  D.  Macbriae)  D.  6.  L.,  assessor  of  the  rioe-chanceUor,  and  com- 
missary of  the  chanceUof)  personal  sendee  of  the  citation  "was  prored,  and 
Taylor  was  called  upon  to  appear,  but  made  debult,  and  the  proctor  for 
Bourke  prayed  iudnment ;  and  die  court,  having  heard  and  received  evi* 
dence  of  the  alleged  violation  of  the  charteis,  gave  the  judgment  before 
stated ;  and  that  (after  notice  of  the  judgment,  and  demand  of  costs)  a  wai^ 
rant,  under  seal  of  the  court,,  was  issoed,  commandmg  the  yeoman  bedels, 
&c.,  to  arrest  Taylor,  and  keep  him  in  custody  till  payment  of  costs,  and  the 
keeper  of  the  casde  jail  in  the  city  of  Oxford,  to  receive  and  keep  htm  till 
be  should  be  discharged  according  to  law.(a) 
*96ll       ^'^^  registrar  farther  deposed  that  all  the  prooeedmgs  were,  as  he 

•■  believed,  according  to  the  laws,  customs,  and  usages  of  the  univer* 
sity  and  of  the  said  court  &ere ;  that,  in  all  cases  of  office  process  or  citation, 
where  a  party  accused  of  infrmging  or  violating  the  statutes  and  privileges 
of  the  university  is  c<Hitumacious,  or  is  convicted  of  the  said  oflence,  and  a 
less  penalty  than  that  of  discommunication  is  inflicted,  the  defendant  is  order- 
ed to  pay  the  costs;  and  that,  in  case  of  his  neglect  or  refusal  to  pay,  it  has 
been  and  is  usual  and  customary  for  the  said  court  to  decree  that  the  defend* 
ant  should  be  arrested.  And  tbat,  by  the  charters  and  statutes  of  the  uni- 
yersity,  an  appeal  lies  from  the  decrees  and  proceedings  of  the  said  court  to 
the  congregation  of  regent  masters,  then  to  the  convocation  of  doctors  and 
jregent  and  non-regent  masters,  and  thence  to  the  queen's  majesty  in  Chancery 
The  affidavit  gave  an  extract  fiom  the  roister  of  matriculations,  as  to  the 
matriculation  of  Bourke. 
*d621       ''^^  re^strar  then  deposed  that  he  had  inspected  the  records  of 

•■   the  university  and  of  the  Chancellor's  Court  there ;  and  that  it  ap- 

(a)  Exhibit  was  made  of  the  warrant*  as  follows: 

"  Chancel loi^s  Court  of^  The  most  noble  Arthur,  Duke  of 
the  Uniirer8itjrofOz*>  Wellington,  K.  Q^  Chancellor  of  the 
ford*  J  Unirersity  of  Oxford. 

Jour  DATinMAonaisBy  The  worshipful  John  David  Maobride,  D*  C.  L.,  assessor. 

Assessor.  To  the  yeomen  bedels  of  the  university  of  Oxford,  our  officers 

ministers,  and  servants  in  this  behalf,  jointly  and  severally,  and 
especially  to  Thomas  James,  our  yeoman  bedel  in  the  faculty  of 
law,  or  his  lawAil  deputy  exercising  these  presents :  and  also  to 
the  keeper  of  the  Castle  jail  in  the  city  of  Oxford*  greeting. 

Whereas  the  office  of  the  judge  was,  on  the  27th  day  of  Febrn- 
ary,  a.  d.  1840,  promoted  in  this  court  by  Thomas  Bourke  of 
Worcester  Colk^,  in  the  said  university,  undergraduate,  against 
John  Tayk)r,of  the  ci^  of  Oxford,  attorney  at  law,  in  a  business 
d.  of  the  violation  of  the  statutes  and  privileges  of  the  said  nnivefw 
0  sity :  and  whereas,  on  hearing  the  said  cause,  it  was  amongst 
6  other  things  decreed  by  the  judge  of  the  said  court  tbat  the  said 
John  Taylor  should  forthwith  pay  the  costs  of  the  said  promoter : 
and  whereas  the  said  costs  have  been  taxed  and  allowed  at  the 
— — — ~  sum  of  2/.  14*.,  but,  the  said  John  Taylor,  on  demand  being  made* 
CAmv,  having  neglected  to  pay  the  said  costi ; 
Proetor.  Now  these  are  to  authorize,  require,  and  command  you  and 
each  and  every  of  yoo,  jointly  and  severally,  that  you  arrest  and 
take  the  body  of  &e  said  John  Taylor,  and  him  safely  keep  in 
your  or  either  of  your  custody  or  custodies  till  he  shall  have 
paid  the  said  costs,  together  with  all  costs  attending  upon  this 
warrant. 

And  you  the  keeper  of  the  Castle  jail  aforesaid  are  hereby 

authorised  and  reqoired  to  tdke,  receive,  and  in  safe  ouslody 

keep  the  body  of  the  said  John  Taylor  until  he  shall  be  ftoai 

thence  dischsTged  according  to  law. 

This  agrees  with  the  decree  of  the  ji 

Dated  Maroh  18du  1840." 


L.  s. 


£    9. 

Costs         -S  14 
Warrant    -  9    0 
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peared  from  them  that  the  mms  foiih  a  writ  aguost  a  member  of  the  said 
university  out  of  the  courts  of  Westminster,  in  an^  cause  detenninable  in  the 
court  of  the  said  chancellor,  has,  from  very  ancient  times,  as  fiur  back  as 
the  thirteenth  century,  been  considered  a  violation  of  the  privil^es  of  the 
universi^ ;  and  that,  so  ftr  back  as  the  fifteenth  century,  numerous  instances 
are  found  recorded,  in  which  persons,  not  members  of  the  university,  have 
been  required  to  promise  and  find  sureties  that  they  would  not  prosecute 
elsewhere  suits  cognisable  by  the  said  universibr  court;  and  in  which 
instances  they  did  promise  or  find  sureties  to  that  effect  And  several 
examples  were  given,  from  1439  to  1455.(a)  He  further  dqxised  that  he 
had  examined  the  vice-chancellor's  bool^  and  other  ancient  records,  regis- 
ters, and  documents  in  the  archives  of  the  university,  and  that  it  appeared  irom 
them  to  have  been  usual  and  customary  for  the  university  to  take  co^isance 
of  any  infraction  or  violation  of  the  laws  and  privileges  of  the  said  umvernty , 
when  committed  either  by  matriculated  members  of  the  university,  or  by 
citizens,  or  by  other  persons,  firom  a  very  eariy  date,  and  to  punish  the 
parties  so  offending  either  by  imprisonment  or  discommunication  or  other* 
wise.  *And  reference  was  made  to  an  instrument  contained  in  the  r^qgo 
vice-chancellor's  book,  entitled  ^^  Ordinatio  universitatis  contii  im-   I- 

Eugnantes  privilegia  et  libertates  ejusdem,"  and  believed  by  the  registrar  to 
e  as  ancient  as  the  fourteenth  century,  in  which  the  mode  of  discommoning 
such  offenders  is  prescribed  as  follows : 

^^  Ex  unanimi  consensu  universitatis  magistrorum  ordinatum  est  et  stiictis> 
simfe  inhibitum  ne  quis  de  jurisdictione,  scholaris  vel  laicus,  serviens  rd 
alius  quiscunque,  cum  eis  aut  eorum  uxoribas  aut  servientibus,  emendo  ant 
vendendo,  auocumque  colore,  conununicare  praesumat"  The  same  instriH 
ment  also  directs  the  penalties  to  be  inflictecf  upon  those  tnmsgressbg  such 
prohibition. 

Instances  were  then  given,  from  a  memorandum  written  on  the  above 
instrument,  and  from  the  univcrrity  registers,  in  which  the  univerahr  had 
exercised  the  power  of  discommoning.  The  first  case  specified  was  that  of 
John  Herberfield,  alderman,  and  others,  of  the  city  of  Oxford,  who,  in  1429, 
*^  ad  mandatum  cancellarii  steterunt  separati  k  communicatione  scholarium 
ac  etiam  omnium  aliorum  de  jurisdictione  canccllaria  existentium,  a  decimo 
die  Octobris."  In  1613  the  mayor  was  discommoned  by  the  university, 
because  he  had  proceeded  against  a  privileged  penson  in  the  mayor's  court, 
and  had  not  put  a  stop  to  the  proceedings  when  required  by  the  chancellor's 
commissary.  The  decree  (made  in  convocation)  was^-cuod  "  sit  discern- 
monunicatuSy  hoc  est,  quod  nihil  emat  vel  vendat  privilegiato,  vel  privi- 
legiatus  ab  eo;  et  hoc  sic,  qudd  processit  in  curid  suft  contra  quendam 
pnvilegiatum,  et  ad  mandatum  commissarii  non  cessavit"  In  1561  two 
bailiffs  of  the  city  were  discommoned  for  violating  the  privileges  of  the  uni- 
Tersity ;  and  all  privileged  persons  were  ^forbidden  ^*  emere,  contra-  t^qaa 
here,  aut  aliquod  omnind  cum  ballins  prsedictis  aut  eorum  altero  ^ 
commercium  exercere,"  under  a  pecuniary  penalty  to  be  paid  by  the  privi* 
leged  person  so  offending.  The  bailiffs  afterwards  submitted,  and  were 
restored  ^^ad  prtstinum  statum."  In  1612  the  city  of  Oxford  complained 
to  the  privy  council  of  a  sentence  of  discommoning  passed  upon  the  mayor, 

(a)  The  first  was  as  follows:  ''That  in  1439  Henry  Brendryke  was  required  to  giro 
•areties  'd«  non  trahendo  aliqoam  eaasam  tarminabilem  infra  aniversitatem  ad  extra,  ct 
maxim^  nuilam  cansam  terminabilem  infr&  unirersitatem,  secundum  privilesia  eja^ 
dem.  (}uam  adrersus  Radulphum  Presbnry  intendiL'  And  that  he  did  so  engage.**  TIm 
other  instances  were  stated  in  a  similar  manner;  sometimes  giving  the  additions  of 
OS  both  of  the  parties,  bot  not  furnishing  particulars  as  to  the  causes. 
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recorder,  and  others  ;(a)  and  the  council,  after  a  hearing  attended  by  the 
chancellor  of  the  university  and  steward  of  the  city,  decreed  that  the  practice 
of  discommoning  was  in  no  way  injurious  or  unlawful,  and  directed  that  the 
o&endin?  parties,  before  being  restored,  should  make  due  submission.  In 
1713,  Charles  Aldrich,(6)  of  Christchurch  in  the  said  university,  M.A.,  was 
cited  to  appear  in  the  court  of  the  chancellor  of  the  university  for  suing 
liVilliam  Stratford,  a  canon  of  Christchurch,  out  of  the  university,  viz.,  in 
the  High  Court  of  Chancery,  for  matters  determinable  in  the  university. 
The  vice-chancellor  received  from  the  keeper  of  the  great  seal  an  order 
interdicting  him  from  further  proceedings  in  the  said  matter,  and  therefore 
*^ decreed  that  it  should  be  superseded;"  but  a  decree  of  the  Court  of 
*9651   ^'^^^^  ^^  afterwards  made,  *remittmg  the  said  business,  and 

J  directing  that  Aldrich  should  be  cited  to  appear  in  the  Chancellor's 
Court  of  Oxford,  to  answer  the  charges  against  hun,  which  was  decreed 
accordingly,  and  Aldrich  was  ultimately  banished  the  university.  The  last 
instance  given  was,  that,  in  1820,  "  Robert  Speakman  of  the  city  of  Oxford, 
tailor,  was  discommoned  for  suing  in  one  of  the  courts  at  Westminster  a 
member  of  convocation  in  a  cause  determinable  in  the  court  of  the  said 
university,  contrary  to  the  charters,"  &c. :  ^^  and  that  the  said  Robert 
Speakman  afterwards  applied  to  the  Court  of  King's  Bench  for  a  writ  of 
prohibition  against  the  said  chancellor's  court  of  the  said  university,  but 
•9661   ^^^*^^  ^^  ^^  never  obtained."(c)    •There  were  many  other 

^   examples,  between  the  years  1429  and  1820. 
A  further  affidavit  was  made  by  Henry  Cary,  Clerk,  M.  A.,  proctor  of  the 
Chancellor's  Court,  stating  ^^  that  it  is  Uie  usage  and  custom,  and,  as  this 
deponent  believes,  hath  been  the  usage  and  custom  fix>m  the  earliest  period, 

(a)  The  complaint  (among  other  allegations  of  grievance)  was  as  follows :  **  Item, 
that  the  university  hath  discommoned  and  disbarred  from  all  trade  and  commerce  with 
the  university,  or  any  colleges  or  privileged  men,  the  late  mayor,  the  recorder,  two  of  the 
mayor's  assistants,  one  of  the  late  bailiffs,  and  another  citixen ;  this  set  up  in  papers  upon 
the  doors  of  8l  Mary's  church  in  the  High  Street,  and  upon  the  walls  of  colleges  and 
halls  in  very  hostile  manner,  publishing  to  all  men  that  the  said  parties  had  very 
heinously  misbehaved  themselves  against  the  university;  yet  they  were  never  convicted 
of  any  offence,  nor  most  of  them  ever  convented  or  charged  with  any,  nor  any  of  them 
had  done  any  thing  but  what  to  their  duty  and  fidelity  in  their  places  appertain.'* 

(6)  See  Jlderidgt  v.  Stratford,  83  Vin.  Abr.  11,  tit.  Univernty,  (K),  pi.  13. 

(c)  The  case  is  not  reported.  The  rule  called  upon  the  vice-chancellor  of  the 
university  of  Oxford,  upon  notice  of  such  rule  to  be  given  to  him  or  his  secretary  there, 
or  attorney,  to  show  cause  '*  why  a  writ  of  prohibition  should  not  issue,  as  weU  to  restrain 
the  said  vice-chancellor  from  acting  on  an  order  bearing  date  the  10th  day  of  October 
last  past,  whereby  Robert  Speakman  of  the  city  of  Oxford,  tailor,  was  discommoned  for 
suing  in  one  of  the  courts  at  Westminster  a  member  of  convocation  in  a  cause  therein 
stated  to  be  determinable  in  the  court  of  the  chancellor  of  the  said  university,  contrary 
to  the  charters,  statutes,  and  privileges  of  the  said  university,  and  therefore  the  said  vice- 
chancellor  did  by  the  said  oitler  notify  to  all  matriculated  persons  of  the  said  university 
to  abstain  from  all  commerce  with  the  said  Robert  Speakman  as  they  would  answer  lor 
the  contrary  at  their  peril,  as  to  rescind  the  said  order." 

It  appears  by  Mr.  Gumejr's  short-hand  note,  in  the  possession  of  the  university,  that 
the  case  was  argued  in  Trinity  term,  June  3d,  1831,  before  Abbott,  C.  J.,  Bayley,  Hoitoyd^ 
and  Best,  Js.  Cause  was  shown  by  Sir  J.  8.  Copley,  Solicitor-General,  and  Bosac^.net, 
Serjt.,  who  was  stopped  by  the  court,  (G.  R.  Cross  with  them ;)  and  Brougham,  Denman, 
and  Ghitty  supported  the  rule.  It  was  urged  that  the  university  were  assuming  a  right 
to  punish  for  suing  in  the  king's  courts ;  which  was  against  the  common  law;  and  that 
they  did  not  show  any  snecial  authority  vested  in  them  to  do  so.  Bayley,  J.,  sug^estod 
that,  without  assuming  the  right  supposed,  the  university  might  forbid  their  members  to 
deal  trith  persons  who,  instead  of  suing  them  in  the  chancellor's  courts,  withdrew  them 
.  from  the  university  to  defend  causes  before  other  jurisdictions.  Abbott,  C.  J.,  and  Best, 
i.,  expressed  a  strong  inclination  of  opinion  in  favour  of  the  privilege.  See  p.  970,  po^t» 
The  case  stood  over,  and  was  not  again  meqttoned  in  coort 
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of  the  Chancellor's  Court  of  theumrenityof  Qzfeid^iipon  pioof  thil  m]nrt]r 
accused  of  infringbg  or  yidating  the  statute  and  priyueges  of  flie  vniveEatj 
had  been  duly  senred  with  such  oflke-process  or  citation  as  is  aet  fbirtfa  in 
the  affidayit  of  the  said  John  Taylor,  upon  the  day  thocin  ^vpointed  far  hit 
q>pearance,  to  cause  him  to  be  urice  called  in  open  coort,  imd,  upon  non- 
appearance ather  in  person  or  by  his  proctor,  and  no  ezcune  made  §or  hit 
absence,  then  that  it  halfa  been  usual  and  custonuuy  for  the  said  oonrt  to 

i>n)ceed  in  tiie  premises  and  to  sentence  or  decree  therein  acocndii^  to  tlie 
aw,  usages,  and  customs  of  the  said  uniyersity."  That  he,  as  promoitcr  on 
behalf  of  Bouike,  accused  tibe  contumacy  of  Taylor  in  the  ChanceUor's  Court: 
and  that,  according  to  the  usages,  &c.,  he  might  haye  rn^uiied  the  extiwae 
penalty  of  discoomiunication  to  be  inflicted  unless  submission  wete  made  by 
a  Certain  day ;  but  he  only  required  that  Taylor  should  be  ordered  to  stay 
proceedings  in  tl^  action  in  the  Queen's  Bendi  on  or  before  March  2d, 
1840,  and  should  pay  the  promoter's  costs.  ^*  That,  by  the  osages  and 
customs  of  the  said  uniyersity,  and  of  the  said  court  there,  in  all  cases  where 
a  party  accused  of  yiolating  the  priyileges  of  the  said  uniyernty  is  cantuma- 
cious,  or  is  conyicted  of  the  said  oflence,  and  a  less  penalty  than  that  of 
discommunication  is  inflicted,  the  defendant  is  ordered  to  pay  the  costs ;  and 
that,  in  *case'of  his  neglect  or  refiisal  to  pay  tl^  said  costs,  then  it  r^Mj 
hath  been  and  is  usual  and  customary  for  the  said  court  to  decree  ^ 
tliat  the  said  defendant  should  be  arrested."  And  that  Taylor,  if  he  had 
obeyed  the  citation,  and  shown  the  court  that  he  had  not  yidated  the  priyi- 
leges of  the  uniyersity,  would  haye  been  entitled  to  a  decree  for  costs  against 
the  promoter. 

Mr.  Bourke  deposed  that,  when  the  cause  of  action  was  supposed  to  haye 
accrued,  and  from  thenceforth  until  the  seryice  of  the  writ  of  summons  in 
Barnes's  action,  he  was,  and  that  he  still  continued  to  be,  a  resident  under- 
graduate member  of  the  uniyersity  of  Oxford.(a)  And  that  Taylor,  afler 
receiying  notice  of  the  aboye-mentioned  judgment  in  the  Chancellor's  Court, 
filed  a  declaration  in  the  action,  to  which  the  defendant  pleaded  infoncy. 

Sir  C.  Weiherelly  Sir  W.  W.  FolkU^  and  Keaiingj  showed  cause  in  fairt 
Easter  term.(6)  The  court  will  not  interfere  by  prohibition.  If  the  pro- 
ceeding be  wholly  without  jurisdiction,  the  party  may  bring  his  action  for 
any  thing  done  in  enforcing  it.  If  there  be  jurisdiction,  then,  if  the  pro- 
ceeding be  merely  erroneous  under  the  circumstances,  the  remedy  is  by 
appeal,  according  to  the  course  pointed  out  in  the  affidavits.  But  neither 
objection  is  supported.  As  to  locality,  the  cause  is  clearly  determinable  in 
the  university  court.  It  is  not  necessary  that,  to  give  the  uniyersity  comt 
its  power,  either  of  the  parties  to  the  suit  in  this  court  should  take  the  ob- 
jection here ;  if  that  were  so,  *the  parties  might  collude  to  defeat  the  r*Ago 
rights  of  the  uniyersity.  The  affidavits  show  that,  according  to  the  ^ 
statutes  of  the  uniyersity,  it  is  an  oflTence  against  their  court  to  impede  the 
jurisdiction.  If  Taylor  had  appeared  ana  shown  that  there  was  no  yiola* 
tion  of  the  jurisdiction,  he  would  haye  been  entitled  to  costs.  Process  had 
been  issued  against  him,  to  compel  appearance,  by  a  court  clearly  havine 
jurisdiction  for  that  purpose ;  ana  it  is  not  to  be  presumed  that,  if  he  had 
obeyed  such  process,  the  court  would  haye  proceeded  against  law.  A  party 
cannot,  in  sucn  a  case,  omit  to  appear,  and  then  claim  a  prohibition ;  TSnadtr 

{a)  In  8peakmtnC$  ease,  (see  p.  MS,  note  fo),  ant^,)  it  was  objeeted,  asaiBst  the  pvi> 
eeedinfTs  of  the  Chancellor's  Court,  that  the  party  sued  in  the  Court  of  Kisg^s  Beseh  wm 
not  resident  in  the  university  when  the  action  was  brought. 
-(6)  Ma  J  6di.    Before  Lord  Denman,  C.  J.,  Patteson  and  Williams^  Ja* 
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T.  WaUan^  2  Ld.  Raym.  931.  Tbe  ckdm  of  oogiummoe  is  often  attended 
with  difficulties :  this  is  illustrated  by  tbe  judgment  of  Willes,  C.  J.,  in 
Welles  v.  Trahem,  Willes,  233 ;  S.  C.  5  Yin.  590,  tit  Comuance  o/Pho$y 
(M),  pi.  23 ;  and  by  Leasmgby  r.  Smiih,  2  Wils.  406. 

The  only  ground  of  this  rule  is,  substantially,  that  the  action  conunenced 
by  Taylor  cud  not  really  infringe  any  privilege  of  the  university.  But, 
unless  it  appear  on  the  fiice  of  the  proceedings  that  the  university  court  is 
exceeding  its  jurisdicticHi,  prohibition  cannot  go  after  a  sentence;  Lord 
Camden  v.  Hom«, 4  T.  R.  382;(a)  Grant  v.  ChuUy  2  H.  Bl.  69.  In  Hart 
V.  Marshy  5  A.  &  E.  691,  (31  £.  C.  L.  R.  399,)  the  Ecclesiastical  Court 
had  given  sentence  upon  articles,  some  of  which,  it  was  argued,  were  not  of 
ecclesiastical  cognisance.  But  Lord  Denbcan,  G.  J,,  said,  *^  It  is  clear  that 
^9691  ^^  Ecclesiastical  Court  had  jurisdiction  over  some  of  the  matters 

-■  *chai^ed :  only  it  is  said  that  there  are  also  some  as  to  which  objec- 
tions might  be  taken  to  the  iurisdiction.  It  is  quite  consistent  with  tiie 
sentence  that  the  Ecclesiastical  Court  may  have  acauitted  on  these.  To  set 
aside  the  proceedings  after  sentence,  it  should  be  uiown  that  the  court  has 
clearly  exercised  a  jurisdiction  which  it  did  not  possess ;  and  that  is  cer- 
tainly not  made  out."  And  Patteson,  J.,  added,  '^  It  is  laid  down  by 
several  authorities,  and  not  d^ed  now,  that,  after  sentence,  unless  tbe 
^  want  of  jurisdiction  be  nianifest,  this  court  will  not  interfere.  Supposing 
some  of  these  articles  to  be  founded  on  charges  not  within  the  cognisance 
of  the  Ecclesiastical  Court,  that  might  have  been  shown  before  sentence. 
By  the  sentence,  the  onus  is  shifted ;  and  the  party  objecting  has  to  show 
that  the  Ecclesiastical  Court  proceeded  on  the  objectionable  articles.  There 
is  no  affidavit  to  that  eflect :  so  that  the  matter  rests  in  unccrteinty."  And 
the  rule  was  discharged.  The  proceedings  themselves,  in  the  present  case, 
do  not  disclose  any  want  of  jurisdiction ;  on  the  contrary,  when  the  sentence 
is  compared  with  the  charters,  statutes,  and  recognised  usaees  set  forth  and 
referred  to  on  affidavit,  there  is  every  reason  to  suppose  it  regular.  The 
court  is  ancient,  the  practice  established ;  and  there  is  a  threefold  appeal  for 
any  party  aggrieved.  The  affidavits  show  that,  under  circumstances  stronger 
than  are  stated  here,  the  courts  at  Westminster  have  thought  tiieir  interfe- 
rence unwarranted.  In  Speakman^s  case,  antfe,  p.  965,  note  (a),  it  was  not 
denied  that  the  university  had  power  to  entertain  and  regulate  a  process  of  this 
kind  ;  the  main  question  was,  whether  the  Chancellor's  Court  could  be  pro- 
*9701   ^^^^^^  ^^^  discommoning  *a  party  for  resorting  to  a  different  juris- 

-l  diction ;  and  there  Abbott,  C.  J.,  said,  ^'  If  I  were  now  to  decide,  I 
should  undoubtedly  decide  against  making  this  rule  absolute."(i)  Here  the 
chancellor's  court  has  not  gone  so  far  as  to  discommon,  but  has  merely  giv^ 
judgment  by  de&ult,  that  the  proceedings  be  stopped  with  costs.  To  make 
the  rule  absolute,  this  court  must  say  that  in  no  case  could  the  service  of  a 
common  law  writ  upon  an  undergraduate  infringe  the  privileges  of  the  uni- 
versity ;  otherwise,  (as  was  shown  in  the  former  part  of  the  argument,)  a  party 
who,  though  subject  to  the  jurisdiction  of  the  Chancellor's  Court,  has  omitted 
to  appear  when  served  witii  process,  cannot  now  question  the  proceedings. 
[Patteson,  J.  Do  you  say  that  it  is  incident  to  every  court  of  exclusive 
jurisdiction  to  cite  a  person  for  suing  elsewhere  on  a  matter  within  its 
cc^isance  ?    The  rig^t  to  hold  plea  is  one  thing,  the  right  to  punish  for 

(a)  Reyersing  the  jadgment  of  C.  P.  in  Homt  r.  Earl  Camden^  1  H.  BI.  476.  Jndgmeni 
of  K.  B.  affirmed  in  Honu  y.  Eari  Camdtm^  in  Dom.Proe.  S  H,  Bl.  533 ;  8.  C.  6  Bro.  Pait. 
Ca.  303. 

(6)  From  the  short-hand  note  referrvd  to,  ant*,  p.  936,  nola  (a). 
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aaing  elsewhere,  anotfier.  Cottld  die  lord  of  a  manor  cite  a  tenant  in  ancient 
demesne  for  suing  in  a  court  out  of  the  manor,  where  the  interest  of  the  land 
came  in  question  r  Here  the  court,  upon  the  citation,  would  be  both  judge 
and  plaintiif.]  In  Agftna  r.  Jlrchdatt,  8  A.  &  £.  281,  (35  E.  C.  L.  K. 
389,)  the  judgments  of  the  univenity  itself  were  relied  upon  in  support  of  its 
own  priyiiege  to  license  alehouses.  [Patteson,  J.  There  was  general  evi- 
dence, in  that  case,  of  an  ancient  jurisdiction  oyer  the  licensing  of  alehouses. 
Here,  I  do  not  see  how  the  power  in  question  originates,  but  it  may  exist]  It 
results  from  the  statute  13  Eliz.  c.  29.  The  breach  of  privile^  here  is  not 
C(»nplained  of  as  affecting  the  judges  of  the  court ;  the  question  is  tried  before 
the  court,  but  the  privileges  mvolved  are  those  of  the  party  sued,  r^g»i 
and  *of  the  university.*  U  is  as  if  this  court  were  adjudicating  on  I- 
the  privilege  of  a  party  to  be  sued  here  as  an  attorney  of  the  court.  Tlie 
penalty  of  20/.,  imposed  by  the  charter  of  Heniy  VIlI.,  on  persons  suing 
chancellor  and  scholar^  out  of  the  university  for  sentences  given  in  their 
court,  must  always  have  been  recovered  in  that  court. 

Prohibition  ha&  been  refused  when  applied  for  after  sentence,  on  the  sole 
ground  of  lateness  in  the  application.  ^^  Iiil>el  was  in  the  Arches  for  scan- 
dalous and  defamatory  words,  and  sentence  was  given  for  the  plaintiff,  and 
four  years  after  the  sentence  the  defendant  prayed  a  prohibition,  and  the 
court  were  against  the  prohibition,  because  the  defendant  came  too  late  ;^', 
Dudley  v.  CrompUm^  18  Yin.  Abr.  54,  tit.  ProkibUiony  (M.  a),  pi.  6,  citing 
March,  153.  [Lord  Denman,  C.  J.  Have  we  any  discretion  as  to  interfer- 
ing, if  an  excess  of  jurisdiction  appears  by  the  proceedings  ?  And  we  can- 
not take  any  view  of  the  case  but  that  which  the  proceedings  themselves 
present.  So  Lord  Holt  said,  in  Re^a  v.  Po/y,  2  Ld.  Raym.  1105,  1115, 
*'  the  cause  of  the  prisoners'  commitment  being  expressed  in  the  warrant, 
excluded  any  intendment  that  they  might  be  committed  for  any  other  cause 
dian  that  expressed  in  the  warrant.'']  After  sentence  the  court  which 
passed  it  is  not  called  upon  to  show  jurisdiction ;  those  seeking  to  prohibit 
must  s»bow  the  want  of  it;  Hart  v.  Marsh,  5  A.  &  £.  591.  [Lond  Deh- 
MAN,  C.  J.  The  ground  of  our  judgment  there  was,  that  some  of  the  mat- 
ters charged  were  clearly  within  the  jurisdiction.]  Here  the  citation  may 
have  been  issued  to  recover  the  20/.  penalty  given  by  the  charter ;  the  party 
cited  may  have  been  prosecuting  a  suit  in  which  the  university  *had  r«^a 
claimed  conusance,  and  the  cause  had  been  remitted,  as  was  done  ■- 
in  a  proceeding  in  equity,  by  Lord  Chancellor  Harcourt;  Alderidge  v. 
Stratford,  22  Vm.  Abr.  11,  tit.  University,  (K.),  pi.  13. 

Sir  F,  Pollock,  Fisher,  and  C.  C  Jones,  contri.  The  question  is,  in 
effect,  whether  the  Chancellor's  Court  of  Oxford  can  prohibit  the  courts  at 
Westminster.  The  privilege  claimed  here  has  never  yet  been  established 
in  this  court,  and  cannot  be  allowed,  at  least  on  motion :  Hinion  v.  Ham, 
2  Salk.  450.  '^  On  a  motion  for  a  prohibition  to  the  court  of  the  vice- 
chancellor  of  Cambridge,  it  was  suggested  that  one  Richardson  had  a  libel 
preferred  there  against  lum,  becausene  had  preferred  an  information  in  this 
court  against  divers  persons  for  a  riot  committed  within  the  jurisdiction  of 
their  court,  and  the  libel  was  read  in  this  court ;  and  upon  that  the  court 
declared,  that  their  jurisdiction  was  concurrent,  but  not  exempt  from  this 
court,  and  that  they  ought  to  plead  their  privilege  here,  if  they  had  any  such 
privilege,  but  they  ou^t  not  to  proceed  ag;ainst  the  informer  as  a  criminal; 
and  so  the  court  granted  a  pn^ibition,  ntsi,  upon  the  motion  of  Serjeant 
Scroggs :"  Bichardson's  case,  6  Bac.  Abr.  584,  (7th  ed.)  tit  Prokibiiiun,  (I). 
In  Dodwell  v.  The  IhwoertUy  of  OefMl^  ^yeait.  33,  atownsman  of  Oxford 
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wsi  HbeQed  in  the  Ghanedlor'ff  Cdiirt,  on  a  statute  of  the  imiversily  Lnpoiiiiff 
h  penalty  for  ni^t-walking  in  the  streets ;  and  thie  eoiirt  gnnlecl  a  prohibi*. 
lion,  in  order  that  the  ground  of  the  joiisdiction  might  he  shofm  on  piea« 
The  eases  of  diseommoning,  here  eited,  prove  nothing  to  the  present  pi»w 
pose.  The  university  may  have  a  right  of  {Nrohibiting  intereoune  vith  its 
*973l  "^^'^^'^i  *^^  7^  '^  possess  the  power  of  stayinfl^.  an  aetioii  at  law. 
-I  In  AUrich^s  case,  anl6,  p.  964,/o)  the  nmversity  eiaimed  conusance, 
and  the  cause  was  remitted :  die  banishment  erf*  their  own  member,  whieh 
took  place  afterwards,  was  an  ezeroise  ef  jurisdiction  winch  it  is  unnecesn 
saiy  to  dispute.  But  in  this  ease  the  imiversity  gives  judgment  against 
Taylor,  who  is  not  one  of  its  members,  that,  on  a  {^vtti  ckiy,  he  stop  ril 
proceedings  commenced  by  him  in  an  action  in  Ae  Queen's  J3«ich.  The 
univer^ty  couit  cannot  visit  as  a  contempt  the  eoceieise  of  die  common  law 
rig^t  to  sue  in  this  court.  They  may  claun  conosanoe,  if  endued  to  it:  buf 
the  proceedings  themsdves  show  thti^  there  is  no  eonterapt 

Lord  Denmav,  C.  J.,  in  this  term,  (June  7tt,)  deKvered  the  judgment 
of  the  court 

This  is  an  application  for  a  prolubition  to  the  dumoellm'  c^the  univerrity 
of  Oxford.  It  is  made  on  me  ground  that  the  university  court  has  no 
authority  to  do  what  it  is  attempti^  to  do :  and  we  aire  of  opinion  that  no 
such  authority  is  shown.  The  utmost  extent  to  which  that  court  has  gone, 
in  cases  of  suits  alli^ed  to  be  brou^t  in  deroeadcm  pf  its  rights,  has  been 
to  discommon,  that  is,  to  prevodt  members  of  me  nni versify  from  exercising 
certain  privileges.  Here  the  power  is  claimed  to  mulct  in  costs  a  party  wbo 
is  not  a  member  of  the  university,  and  to  enforce  payment  by  arrest;  a  pro* 
ceeding,  in  effect,  differing  altogedier  from  that  which  the  university  instituted 
mmA-x  ^or  controlling  members  of  its  own  body  and  preventing  Uiem  frcAii 
-I  ^acting  in  derogation  of  its  rights,  or  communicating  wim  those  who 
do  so.    The  rule  must  be  absolute. 

Rule  absolute.(ft) 

(a)  And  V%  Yin.  Abr.  11,  tit  XMomiUy^  (X.),  pL  18.  See  iTelbt  v.  Trahem,  Willes, 
S88,S40. 

(6)  After  the  jvdgment  wait  firea,  Lord  DennaSy  C.  J.,  ia  uswer  to- a  qaestion  put 
by  the  coansel  for  the  uniyersity,  said  that  the  writ  was  to  issae,  and  that  the  coart, 
entertaining  no  doabt,  did  not  mean  to  pat  the  complainant  to  declare  in  prohibition. 


MASON  V.  PAYNTER,  Esquire. 

The  lessor  of  the  plaintiff  in  ejectment,  baring  reeovefed  jadgment  against  the  casaal 
ejector,  obtained  a  writ  of  habere  ftcias  possessiooem*  and  deliver^  the  warrant  to 
the  sheriff's  officer  to  be  execnted.  The  sherifi^  baying  reoeived  notice  that  the  land- 
lord  intended  to  apply  to  set  aside  the  proceedings  for  irregalarity,  his  officer  did  not 
execute  the  possession ;  and  the  proceedings  were  afterwards  set  aside  by  a  jndge^s 
order,  but  not  for  irregalarity,  the  landlord  being  let  in  to  plead  on  pajrment  of  cosia. 
The  sheriff  had  not  been  ruled  to  return  the  writ  The  lessor  of  the  plaintiff  had 
incurred  expense  before  the  judgment  was  set  aside  in  endeaTooring  to  get  the  writ 
executed ;  which  expense  the  master  refused  to  allow  on  taxation. 

Md^  that  the  lessor  of  the  plaintiff  was  entitled  to  recover  this  expense  in  an  aetioii 
against  the  sheriff  for  delaying  to  exeevte  the  possession. 

Case.  The  declaration  stated  that  plaintiff,  to  wit,  on  7th  Februaij, 
1839,  sued  and  prosecuted  out  pf  the  Court  of  Queen's  Bench  a  writ  of 
habere  facias  possessianemy  directed  to  the  sheriff  of  Surrey,  reciting  a  judgw 
ment  in  ejectment  obtain^  b^  John  Doe  against  Ricfaara  Roe.  'Diat  John 
Doe  was  a  nominal  and  fictitious  person^  and  that  plaintiff  used  his  name  ait 
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such,  and  was  lessor  of  John  Doe,  and  diat  the  action  was  bioag^  and 
judgment  obtained  for  and  on  behalif  of  plainti£r  to  recover  possesssoa  of  the 
premises  in  the  writ  mentioned.  That  plaintiff  delivered  the  writ  to  defend- 
ant, who  was  sheriff  of  Surrey,  to  be  executed ;  and  defendant  had  notice 
of  die  premises :  and  thereupon  it  then  became  and  was  the  duty  of  defend- 
ant, without  delay y  and  in  a  reasonable  time,  to  execute  the  writ.  And  that, 
although  plaintiff  was  always  ready  and  willing  to  point  out  and  show  to 
defencunt  the  tenmnents  in  the  writ  mentioned,  and  accept  firom  defendant 
possession  ^thereof,  and  of  the  said  term,  according  to  the  writ,  rvme 
whereof  defendant  afterwards,  and  within  a  reasonabfe  time  in  that  ^ 
behalf,  to  wit,  on  the  day  and  year  first  aforesaid,  had  notice ;  and  although 
plaintiff  then  tendered  and  offered  to  defendant  to  point  out  and  show  to  him 
the  tenements,  and  to  accept  from  him  possession  thereof  and  of  the  said 
term ;  and  although  a  reasonable  time  for  defendant  to  execute  the  writ  long 
since  before  the  commencement  of  this  suit  elapsed :  nevertheless,  defendant, 
not  regarding  his  duty  as  such  sheriff,  but  wrongfully  intending  to  injure, 
&c.,  and  to  delay  plaintiff  in,  and  prevent  him  from,  having  possession  of 
the  tenements,  and  put  him  to  costs  and  expenses,  did  not  nor  would,  within 
the  said  reasonable  time,  execute  the;  writ  and  cause  the  said  John  Doe  or 
plaintiff  ta  have  possession  of  the  tenements  or  of  the  term ;  and  wrongfully 
and  unjustly,  and  in  breach  of  his  duty  in  that  behalf,  delayed  the  execution 
of  the  writ  for  divers,  to  wit,  five  days  next  after  the  writ  was  so  delivered 
to  him :  whereby  plaintiff  hath  been  and  is  injured,  and,  by  means  of  the 
premises,  incurred  and  was  put  to  great  costs,  &c.,  amountioj;,  &c.,  in  and 
about,  by  himself  and  others,  performing  and  sojourning  in  divers  journeys 
in  order  to  point  out  and  show  to  defendant  the  tenements,  and  to  acc^ 
from  defendant  the  possession  thereof,  under  the  writ,  and  otherwise  in  and 
about  the  preparing  and  making  ready  to  accept  that  possession. 
Pleas.    1.  Not  guilty.    Issue  thereon. 

2.  That  plaintiff  did  not  sue  and  prosecute,  4c.,  in  manner  and  form,  &c 
Issue  thereon. 

3.  Thaty  after  the  writ  had  been  delivered  to  defendant  to  be  executed, 
and  before  the  commencement  of  this  suit,  and  before  the  effluxion  of  a  rea- 
sonable time  for  'defendant  to  execute  die  writ,  that  is  to  say,  on  r^g^g 
the  day  next  but  one  following  the  day  on  which  the  writ  was  de-  ■- 
livered  to  defendant  to  be  executed  as  aforesaid,  to  wit,  on,  &c.,  the  Honour- 
able Sir  Joseph  LrrrLEDALE,  Kni^it,  one  of  the  justices,  &c.,  by  summons 
bearing  date  the  day  and  year  last  aforesaid,  and  made  by  Sir  jl  L.  in  the 
said  cause,  required  the  attorney  or  agent  of  plaintiff  to  attend  him  at  his 
chambers  in,  &c.,  on  the  Monday  then  next,  at  eleven  o'clock,  &c.,  to  show 
cause  why  the  judgment  signed  in  the  said  cause  and  the  writ  in  the  decb- 
ration  mentioned  s£ould  not  be  set  aside ;  of  which  summons  defendant  on, 
&c.,  had  notice :  and  thereupon  afterwards,  and  before  the  commencement 
of  this  suit,  that  Is  to  aajj  on,  &c. :  (the  plea  then  stated  an  order  by  Patte- 
BON,  J.,  made  on  the  Tuesday  next  after  the  said  Monday,  postponing  the 
summons  till  Friday  then  nex^  and  notice  of  such  order  to  defendant.)  That 
afterwards,  and  before  the  commencement  of  this  suit,  that  is  to  say,  on  the 
day  next  following  the  said  Friday  in  the  order  mentioned,  to  wit,  on,  &c., 
the  last-mentioned  justice,  by  another  order  made  in  the  said  cause,  bearing 
date,  &c.,  did  order  that,  upon  payment  of  costs  to  be  taxed,  the  judgment 
isigned  in  the  cause,  .and  the  writ,  should  be  set  aside,  the  landlord  to  pl^ 
and  enter  into  the  consent  rule  within  a  week :  of  which  last-mentioned 
order  defendant  afterwards,  to  wit,  on,  Jtc.,  had  notice.    That  afterwards, 
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and  before  the  commenoemoit  of  this  suit,  to  wit,  on  90th  Febraary,  1839, 
the  costs  in  the  last-mentioned  order  mentioned  were  doly  taxed  at  ttie  som 
of  12/.  175.,  which  was  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  paid  to  the  plaintiff,  John  Mason,  of  all  which  last- 
mentioned  premises  defendant  afterwards,  to  wit,  on,  &c.,  had  notice. 
*9771  *^^^^^^  defendant  did  not  execute  the  writ  and  did  delay  the  exe« 
^  cution  thereof,  as  in  the  declaration  is  mentioned,  as  he  lawfully  mig^t 
for  the  cause  aforesaid.   Verification.   Replication,  Deinjurit.  Issue  tnereon. 

4.  A  statement  of  substantially  the  same  fects,  more  shordy,  with  the 
avennent,  ^^  by  means  of  which  said  last-mentioned  premises  the  judgment 
and  writ  became  and  were  null,  void,  and  of  none  effect :"  verification. 
Replication,  De  injunfl.    Issue  thereon. 

On  the  trial,  before  Lord  Denbiak,  C.  J.,  at  the  Middlesex  sittings  after 
Michaelmas  term,  1839,  it  was  opened  for  tiie  phdntiff  that,  after  the  judg- 
ment, writ  of  possession,  and  warrant  were  obtained  in  the  original  action 
against  the  casual  ejector,  the  present  plaintiff  (the  lessor  of  the  plaintiff  in 
the  ejectment)  had  the  warrant  forwarded  to  the  sheriff's  officer.  The  pre- 
mises were  at  Haslemere,  in  Surrey.  The  officer  received  the  warrant  at 
Guildford,  on  the  8th  of  February,  1839,  and  was  requested  by  plaintiff  to 
execute  it  immediately.  He  appointed  die  9th  of  February  for  executing  it. 
On  that  day,  however,  he  refosed  to  do  so,  stating  (as  was  the  fact)  that  the 
sheriff  had  in  the  mean  time  received  notice  from  the  landlord  that  the  judg- 
ment would  be  set  aside  for  irregularity.  A  summons  so  to  set  the  writ  aside 
was  obtained  on  the  same  day,  attendable  on  the  11th  of  February.  The 
final  hearing  of  the  summons  did  not  take  place  till  16th  February,  when  the 
writ  was  set  aside  by  an  order  of  Patteson,  J.,  of  that  day,  but  not  for 
irregularis,  the  landlord  being  let  in  to  defend  on  paying  the  costs  to  be 
taxal,  and  pleading,  and  entering  into  the  consent  rule,  within  a  week.  It 
*9781  ^PP^^^  ^^^  ^^  plaintiff  had  hired  some  ^persons  to  assist  in  exe- 
-i  cuting  the  writ  of  possession,  before  he  was  told  by  the  officer  that 
the  warrant  would  not  be  executed.  On  the  taxation,  the  master  refused  to 
allow  costs  on  this  account,  as  the  possession  had  not  been  executed.  These 
facts  having  been  opened  for  the  plaintiff,  the  counsel  for  the  defendant, 
citing  Codrmghn  v.  Lhydy  8  A.  &  E.  449,  (35  E.  C.  L.  R.  433,)  submitted 
that,  if  all  were  proved  as  stated,  defendant  would  be  entitied  to  die  verdict. 
The  lord  chief  justice  was  of  that  opinion ;  and,  the  facts  not  being  disputed, 
he  directed  a  verdict  for  the  defendant  accordingly,  giving  leave  to  move  to 
enter  a  verdict  for  the  plaintiff. 

In  Hilary  term,  1840,  Kelly  obtained  a  rule  accordinriy,  to  enter  a  verdict 
for  the  amount  of  such  expenses  as  the  master  should  uuik  reasonable.  In 
this  term,(a) 

Pashley  showed  cause.  The  sheriff  has  not  foiled  in  his  duty.  The  habere 
facias  possegsionem  does  not  appear  to  haye  remained  an  unreasonable  time 
m  the  sheriff's  hands ;  and  it  is  only  in  consequence  of  the  judgment  being 
vacated  before  the  expiration  of  a  reasonable  time  for  executing  the  writ  that 
the  complaint  has  arisen.  This,  in  effect,  is  a  complaint  by  the  pbintiff  that 
he  has  lost  what,  as  appears  by  the  judgment  being  set  aside,  he  was  not 
entitied  to  have.  All  parties  who  had  entered  under  the  writ  would  have 
been  trespassers.  [Patteson,  J.  Not  if  the  judgment  was  set  aside  only 
as  matter  of  indulgence.]  On  whatever  terms  the  judgment  was  set  aside, 
•97Q1  ^^  vould  ^^^^  b^^  ^  trespass  to  retain  possession  afterwards.  In 
•I  Barker  v.  ^Braham^  3  Wds.  368,  an  attorney  and  his  client  were 

(a)  Maj  S5tli.    Before  Lord  Denman,  C.  S^  Pattesoa,  Coleridge,  aad  Williams,  h 
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bolh  held  liabfe  in  Ireipaii  fi>p  an  illegal  impf^^  alttes^it  oTAecfient 
I'he  oourt  is  to  detenmna  what  is  raaiKmable  tima,  aecoitUag  to  Cora.  Dig* 
Tmm,  (D) ;  but,  acoofdiii«;  to  CmrKk  v.  Pmrbm^  3  Staik.  N.  P.  G.  163, 
(14  £.  C.  L.  R.  176,)  the  reaaonablenaaa  of  delay  ia  a  queation  for  the  juiy. 
Heie,  if  the  court  will  entertaia  the  queatioa  afier  Terdict,  they  will  hoU  tiba 
time  not  to  have  bean  unieaflonable.  The  plaiatifl'  cannot  eooaplayi  of  the 
delay,  not  hayii^  raled  the  aheiiff  to  return  the  writ ;  Mordemd  t«  Lagh^ 
I  Stark.  N.  P.  C.  388,  (3  El  C.  L.  R.  440.)  InJKr^m  v.  Ami,  9  Bing. 
740,  (23  £.  C.  L.  R.  ^,)  the  dieiiff  was  so  lukd.  The  action  isnotmain- 
tainable  at  all  ttidcas  the  phoatiffhaaauffered  actual  damage;  thatappewsfioan 
the  judgment  of  the  Court  of  £«xcheqiaer  b  Joiobti  ¥•  Ihmfktey^  2  C.  it  M.  413 ; 
S.  C.  4Tyrwh.  272,  and  from  Amdetf  T.WhMt,  10  A.  &£.  719,(37  E.  C. 
L.  R.  211.)  Besides,  k  wiaa  for  the  master  to  allow  or  disallow,  at  his  dis- 
cretion, the  costs  incurved  up  to  the  setting  aside  of  the  judgment  If  the 
master  has  acted  erroneoudy,  the  proper  course  was  to  move  to  review  the 
taxation.  But  the  plaintiff  oug^t  not  to  have  incurted  the  expenae :  he  need 
not  hare  hired  the  men  who  assisted  hian :  ttie  execution  was  to  be  per- 
formed by  the  sheriff.  In  Shtdait  v.  £Mred,  4  Taunt.  7,  k  was  h^  that 
extm  costs  cannot  be  recoyerrd  in  an  action  for  a  malidous  arrest. 

KtUy^  contrft.  It  may  be  true,  as  held  in  Cadrifng^  T.  LUn/dy  8  A.  & 
£•  449,  (35  E.  C.  L,  R.  443,)  that^  where  process  is  set  aside  for  irregu- 
larity, a  party  who  has  executed  k  is  liable  in  tre^ass.  *In  thb  rMOA 
action,  therefore,  ttie  sheriff  would  have  been  excused  for  the  delay  I- 
if  the  process  had  been  erroneous.  But  the  process  was  good :  and,  up  to 
the  time  when  the  judgment  was  set  aside,  the  plaintiff  bad  a  perfect  right 
to  the  execution.  The  delay  rendered  useless  the  expense  which  the 
plaintiff  incurred  in  taldng  the  proper  steps  for  pointing  out  the  premises  to 
the  sheriff.  The  sheriff  takes  it  upon  himself  to  delay  the  execution  upon 
the  faith  of  a  representation  by  the  landlord,  wkach  turns  out  to  be  untrue. 
The  master  disallowed  these  costs,  and  properly,  because  the  possessicm  had 
not  been  executed :  had  it  been  executed,  the  costs  would  have  been  allowed. 
Indeed,  the  loss  of  the  possession  itsdf,  for  the  interval  (however  short)  be- 
tween die  time  when  the  sheriff  mi^t  have  executed  and  the  setting  the 
judgment  aside,  is  damage.  And,  mrther,  if  possession  had  been  obtained, 
the  judgment  would  not  nave  been  set  aside,  but  the  landlord  would  have 
been  left  to  his  action  of  ejectment.  No  doubt  can  be  entertained  of  the 
delay  having  been  unreasonable,  becanse  the  officer  in  fret  abstained  from 
givmg  possession  according  to  his  own  appointment         CStr.  oAk  tmli. 

Lord  DsNBiAir,  C.  J.,  m  this  tena,  (Jiine  lOth,)  delivered  the  judgment 
of  the  court 

This  was  an  action  against  the  sheriff  for  not  executing  a  writ  of  Aaien 
facias  poisestumBrm  m  prq^r  time« 

The  plaintiff  had  gone  down  v(iA  the  writ  and  wanrant,  and  some  per- 
sons to  assist  in  puttmg  it  in  foree^  and  delivered  it  to  the  officer,  desiring 
that  it  misfat  be  executed  immediatelv.  The  officer  refused,  being  told  by 
the  defendant's  landlord  Aat  he  should  set  aside  the  judgment  for  fgoi 
irregularity.  Afterwards  the  judgment  waa  set  aside,  not  ton  irre-  I- 
gubrity,  but  upon  payment  <h  costs  by  ihe  landlord,  who  was  let  in  to 
defend  by  a  judee's  cmn'.  The  inasler,  in  taxing  those  costs,  disallowed 
the  expenses  of  ute  plaintiff  in  ttyiag  to  hav^  the  writ  execu^,  men  the 
very  ground  that  the  writ  had  not  bc«n  cseeuted.  Thia  action  is  brougfai 
principally  to  recover  those  costs  ^ieh  would  have  begfi  aHowvd  if  (hr 
sheriff  hra  done  his.  duty  and  exiecuted  the  writ  w^en.  .re(]^ired« 
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It  18  now  eo&taided  Smt  Ifae  feBeriff  Aat  ht  )m  a  rcMO&able  time  to  execute 
every  writ  Noiloubthe  hn;  JnitdiAt  does  Bot  exevse  htm  in  refiuingto 
execute  a  writ,  wheli  he  has  fine  (qituMtomty^  is  lequiied  to  do  it,  and 
noUiiBg  ooours  fo  ptefeat  him. 

Then  it  is  said  that  application  should  have  been  made  fer  the  mastef  to 
raTiew  his  taxation  of  costs.  But  such  q>plication  could  not  have  suc- 
ceedbed;  for  the  writ  had  not  been  executed,  owulg.tb  the  dieriiT's  inis- 
conduct 

The  role  askd  only  for  a  yeniirt  for  so  nrach  of  these  costs  as  the  master 
sbaU  think  teasonabk  Peiluip«tliela««fp<»asieii  for  a  few  days  might 
also  entitle  the  plaintiff  to  some  damages :  but  thejr  oould  be  but  trifling; 
and  no  leaye  was  reseiyed  as  to  tfaem»  Rule  absolute. 


•982]  ♦Ex  parte  RAYNE. 

8ut.  6SG.  8,  e.  iaa»  which  ednilaes  dus  IkbUitjr  of  owners  of  ressels,  for  damage  done 
withoat  their  favltt  to  the  ralue  of  the  teesel  aad  freight,  does  not  eitead  to  the  costs  of 
reeoTering  compensation :  and  an  owner  may  be  condemned  personally  in  such  costs, 
although  he  may  thus  become  answerable  for  more  than  the  value  of  the  ship  and 
freight. 

The  ^pUcant  in  this  case,  John  Ba^e,  was  owner  of  the  ship  John 
Dunn.  The  John  Dunn,  beinff  on  the  high  seas,  came  into  collision  with, 
and  sank,  a  ship  called  the  Tiber,  without  the  foult  or  priyity  of  Rayne. 
An  action  was  thereupon  entered,  on  bdialf  of  the  ownem  of  the  Tiber,  in  the 
Hi^  Court  of  Admiralty,  against  the  Jdin  Dunn,  her  tackle,  &c. ;  and  the 
ship,  her  tadde,  &c,  were  arrested.  A  similar  action  was  entered  on 
behalf  of  the  owner  of  the  Tiber's  cargo.  The  two  actions  were  consoli- 
dated. The  court  pronounced  for  the  damage,  and  condemned  the  John 
Dunn,  her  tackle,  &c.,  and  in  costs.  The  John  Dunn,  ber  tackle,  iSlc., 
haying  remained  under  arrest,  were,  by  a  decree  of  the  court,  sold  b^  public 
auction,  and  the  net  produce  of  the  sale  amounted  to  ?32/.  &• ;  which  .sum 
was  paid  into  the  registry  of  the  court  Afterwards,  on  motion  by  the 
owners  of  the  Tiber  and  her  cargo,  the  court  condemned  Rayne  personally 
in  the  costs  of  the  action^  thou^  it  was  contended,  on  his  behalf,  that, 
under  stat.  63  C  3,  c.  159,  si  1,  he  could  not' be  liable  beyond  the  yalue 
of  the  ship,  and  that,  therefore,  die  oidy  claim  wfaibh  could  be  enforced  was 
on  the  sum  paid  in ;  and  that  there  was  no  personal  Kability  ij^pon  him.  '  A 
monition  subsequently  issued  aeainst  Rayne  for  payment  of  the  cost^,  lyhich 
amounted  to  235/.  bs,  9d,j  with  the  expenses  of  ttie  monition,  &c. 

On  affidayit  of  these  &cts.  Sir  John  Campbellj  Attorney-General,  in  last 
Hilary  term,  obtamed  a  rule  calling  on  the  owners  of  the  Tiber  and  her 

*9831  ^^^^^^'  ^^  ^^  ju^S^  of  *^^  Admiralty  Court,  to  show  cause  why 
-I  a  prohibition  shotdd  not-issue^  prohibitmif:  the  court  from  proceed- 
in^in  the  suit.  • 

The  affidayits  in  answer  showed  that  Rayne  had  appeared  to  the  action 
in  the  Admiralty  Court;  and  that  die  judge  had  been  folly  satisfied  of  the 
insufficiency  of  die  yalue  of  the  ship,  &c.,  to  pay  the  proceeds ;  and  they 
alleged  that  the  court  had  authority  to  condemn  lUyne  personally  by  reason 
of  his  haying  placed  himself  within  the  jurisdiction.    In  this  term,(a) 

CretiwM  showed  cause,  and  contended,  first,  that  a  prohibition  ought  not 
to  issue,  whateyer  were  the  construction  of  the  statute,  citing  Iiord  Camden 

(«}  May  S6di«  1S41.  Before  Lord  Denman,  C.  J.,Palte80ii«  Williams,  and  Coleridge,  Ja. 
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v.Home  ;(a^  and,  secondly^'tbat  the Coiut  of  Adminlty  bad  decoded  li^idj ; 
aiidy  on  U118  point,  be  refored  to  GiUe  r.  Laurie^  5  B.  &  C.  156,  164,  and 
tbe  case  of  the  Dundee^  iUag.  Ad.R.  137 ;  see  p.  143. 

Sir  J.  CamfMly  Attomejr^General,  and  &c  F.  Pottodkj  iveie  beaid  ia 
support  of  tbe  rule. 

CWr.  adv.mJL 

Lord  DsincAV,  C.  J^in  tbis  tenn,  (June  7tfa,)  deEyered  tbe  judgment  of 
the  court.      ^  ^         ^» 

,  This  ca9e  turns  odtirdy  upon  tbe  construction  to  be  put  on  tbe  first  sec- 
tion of  Stat.  63  G.  3,  c.  169,  which  confines  the  liability  ct  diipcnvneis  to 
^'  answer  for  or  make  eood  any  loss  or  damage  arising  or  taking  place  b^ 
reason  of  any  act,  ne^ect,  matter,  or  tMng  done,  *omitted,  or  occa-  r^goi 
sioned,  without  the  fitult  or  privity  of  such  owner  or  owners,"  to  the  ■> 
value  of  the  ship  and  fieigbt.  ^ 

The  question  is,  whetbor  this  clause  includes  the  costs  of  recovering  com- 
pensation, either  by  suit  a^nst  tbe  owners  themselves  or  against  tbe  ship, 
as  well  as  the  compensation  itself;  or  whether  the  owners  are  personaliy 
liable  for  such  costs,  although  they  should  exceed  the  value  of  the  diip  and 
frei^t 

"nie  words  of  the  section  seem  to  apply  more  naturally  to  the  actual  loss 
or  damage  immediately  resulting  from  the  thing  done,  omitted,  or  occasioned : 
and,  as  costs  are  mentioned  in  tbe  odier  clauses  (sects.  7,  o,  9,  11)  <^  the 
act,  but  not  in  this,  we  see  no  reason  for  thinking  diat  tbe  legislature  intend- 
ed to  include  them.  Great  temptation  to  vexatious  litigation  would  be  held 
out  by  deciding  that  they  were  included ;  and  our  opinion  that  they  are  not 
is  strengthened  by  the  express  decision  of  Lord  Stowell  in  tbe  case  of  tbe 
Dundee.  We  agree  with  that  noble  lord  in  the  view  which  be  has  there 
taken  of  tbe  statute :  and  this  rule  must  be  discharged. 

Rule  discbaiged. 

(a)  In  K.  B^  4  T.  R.  38S,  reversing  the  judgment  of  C.  P.  in  Bmu  v,  JSorl  Camdem,  1 H. 
BI.  47S.  Jndgment  of  K.  B.  affirmed  in  Dom.  Proc  Hmi  v.  Earl  Camim,  S  H.  BL  5S3; 
8.  C.  6  Br.  Pari.  C.  SOS. 


The  QUEEN  v.  The  BRISTOL  Dock  Company. 

(On  return  to  Mandamus.) 

Tbis  case,  decided  is  the  present  tenn,  will  be  reported  in  the  next 
volume. 
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ABATEMENT. 
Or  bar.    Svatotb,  Vf* 

ABUTTALa 

In  trespass  qaare  cLansmn  fregit;  de- 
claration setting  out  abuttals ;  pleas,  Not 
guilty  and  Not  possessed ;  issues  thereon ; 
the  plaintiff,  though  he  will  not  be  defeated 
by  a  minute  variance  in  one  of  several 
particulars  in  the  description  of  the  abut- 
tals, must  show  that  the  close  in  which 
the  trespass  was  committed  is  faithfully 
described  in  substance  so  as  to  give  the 
defendant  full  information. 

This  rule  was  held  not  to  hare  been 
complied  with,where  the  locus  in  quo  was 
described  in  the  declaration  as  abutting, 
landwards  and  towards  the  north,  in  parts 
respectively,  on  five  places  successively 
named,  and  seawards  on  low  water«mark, 
and  it  appeared  that  the  locus  in  quo  was 
in  contact  with  only  one  of  the  five  places 
named,  and  was  separated  from  the  other 
four,  which  lay  landwards  and  towards 
the  north,  by  a  strip  of  land,  being  the 
fiAh  place  named.     Wtbhtr  y.  Bidiardo, 

439 

ACCEPTANCE. 

Of  goods  already  in  vendee's  hands,  80t. 

Statutb,  VIIL 

ACCESS. 
Page  444.    Poob,  XV.  4. 

ACKNOWLEDGMENT. 
Or  agreement,  1S7.    Stahv,  L 

ACQUIESCENCE, 
t.  1.  In  proceeding  by  interested  justice, 
467.    CsBTioaAai,  IL 
S.  Ofpublic  company,  S71.     Statuts, 

n.  In  recriminatory  publications,486.  Libbk. 

ACT  OF  BANKRUPTCY. 
Page  61.    BABKBvrT. 

ACTION. 
I.  Form. 
1.  Trespass  or  ease,  8.    RsavBSTs,  IL  1. 
S.  Assumpsit  or  debt,  860,  867.    Bbbt, 
LL 


IL  Transitory:  locality  when  limited  by 

statute,  887.    Btatotb,  IV. 
nL  Whether  it  lies  for  refusal  to  perform 

marriage  ceremony,  900.    Mabbiaos,  I. 
IV.  Consolidation,  846.    Cobsoudatiob. 

ACTIpNEM  NON. 
Page  496.    Pua,  IL  1. 

ADMIRALTY. 
Page  968.    SairriBo,  It 

ADMISSION. 
I.  In  particulars  of  demand,  897, 400, 408. 

Patxbbt,  IL 
IL  To  copyhold  tenement,  868»    CorvaoLs, 

HI.  8. 
m.  In  evidence.    Evibsbcs,  IL  10. 

ADULTERY. 
Adulterine  bastardy,  444.    Poob,  XV.  4. 

AFFIDAVIT. 
L  Impeachment    of   jurisdiction   on,  66. 

ClBTIOBABI,  IIL 

n.  Distinction  between  an  affidavit  and  a 
deposition,  889.    Wabbabt,  IIL 

m.  Xizemption  ftom  stamp,  468.  Statuti, 
XLVI. 

IV.  Single  affidavit  in  several  causes,  686. 
EzBcunoB,  IIL  4. 

V.  Using  old  affidavits:  not  unless  rule 
drawn  up  on  reading  them,  814.    Mab* 

BAXVSi  IV.  1. 

AGENT. 
L  Liability  of  commissioners  for  act  of 

their  clerk,  18.    RsavisTs,  I.  8. 
n.  Sale  by  principal  to  agent :  acceptance 
of  goods  previously  in  agent's  hands,  808. 
Statutb,  VnL 
m.  Pleading. 
1.  Set-off  of  debt  due  from  vendor's  fiie- 

tor,  197.    PtBABrBs,  XIV.  1. 
8.  When  de  injuriA  cannot  be  replied. 
197.    PaBABiBe,  XIV.  1. 

AGREEMENT. 
L  Or  lease,  606.  Labbmbb  abb  Tibabt,  IIL 
n.  Or  acknowledgment,  187.    SvAiir,  L 

nL  fiff  COBTBACT. 

ALDERMAN. 
Page  878.    Statvtb,  XLIIL  S, 

871 
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ALTERATION. 
PftgelSO.    Poom^Ll.    6Si.    Bon^IL 

AMBKsurrr. 

L  Patent,  4S4.    CovrmAcr.  IIL  1. , 
IL  In  specification«  938.    Patbvt. 

AMENDMENT. 
L  Application  when  too  late,  919.    Ezscv- 

Tiov,  in.  1«  . 

IL  Of  postea,  688.^  MAlrftiSArf, XIL 9. 
OL  From  jadg«^»  memonr,  686.    Mavba- 

IV.  Of  variance  between  ea.  sa.  and  judg- 
ment, after  iMth,  tl4k    Wnt«,  L  I. 

AMOTTON. 
For  miBCondncta  761.    Statuti,  2QJIL  6. 

APOTHBOART. 

In  an  action  to  recover  penakiee  under 
Slat  66  G.  8b  e.  I9il,  s.  MK  for  praetisiaj^ 
as  an  apodieeaiy,  b^  atlending,  advising, 
and  famishing  ntedicinea,  wiiboateertifi- 
eate,  the  defence  was  that  defendant  was 
a  chemist  anddmggistk  and  therefore  pro- 
tected -by  sect  %8,  which  «nncts  that  no- 
thing in  the  atatnteshnU  affect  the  business 
of  a  chemistand  dmggbt  in  «^the  baying,' 
preparing,  compoanding,  dispensing,  and 
Tending  drugs,  medicines,"  Ac ;  bat  all 
persons  using,  or  who  shali  V8e,that  Easi- 
ness may  ase,  exercise,  and  cany  on  the 
name  as  folly  and  ampins  the  same  was 
used,  Ac,  by  chemists  and  druggists  be- 
fore the  passing  of  the  iet 

BeU,  that  defendant,  4o  bring  himself 
within  thieclanse,  (if  available,)  w«sboand 
to  show  by  evidence  that  chemists  and 
druggists  did  in  Ihot  «itend,  advise,  and 
famish  nedicines  befoi«  die  statttle  pass- 
ed. And  a  verdict,  foaad  forthe  defendant, 
on  the  ground  that  no  evidence  had  b^n 
given  on  this  point  by  the  plaintil^  was 
set  aside  on  motion  for  a  new  trial. 
Held^  by  Patteson,  J^  nnd  acmdle,  per  Cole- 
ridge, J.,  ihat  the  wordsofsttft66  0<8,c 
194,  s.  88,  do  not  exempt  diemista  and 
draggists  lh>m  the  regulations  imposed 
by  the  act  on  peraoM  intending  to  prac- 
tise as  apothecaries.  d^MlfccoiKM'  Com- 
pany  v.  OrtemimgiL  _  799 

APPEAL. 
.  L  Right  not  inferred,  886.    Poes,  XVL  8. 
n.  From  quarter  sessions  to  quaiter  ses- 
sions, 886.    Peon,  XV.  8. 
IIL  Estopped  by  not  appealing,  881.  Fsoa, 

XVL 
IV.  Under  highway  aeli  684.    Hiobwat, 
0.1. 

AMEARAffCB. 
In  ejectment,  1.    Rae.  Oav. 

appucahon. 

What  is,  119.    Feen,  XV.  L 

APPOINTMENT. 

Of  aldermen  who  are  togo  out,  878.    9rAp 

vtrra,XLIEL  1. 


APPORTIONMENT. 

Of  rent,  after   destruction  by  fin^  4SL 

LAnvLoaB  An  Tbvabt,  L  8. 

APPREHENSION. 
Warrant  for,  889.    WAnnAvr,  IIL  L 

APPRENTICE. 

Settlement,  868.    Pooa,  XL  L 

•  -  • 

ARMTRATION. 

L  Revocation :  under  rale  of  court. 

By  order  of  nisi  prins,  all  matters  in 
difference  in  a  cause  were  submitted  to 
arbitration,  with  liberty  to  die  nrbitralor 
to  reserve  questions  for  the  opinion  of  the 
court  on  certain  points  of  Inw  which  had 
been  raised  at  the  triaL 

Evidence  Was  dforrt  before  him,  to 
which  .the  defeadant  objeeled.  The  ar- 
bitrator thoo^^  the  objections  weighty, 

.  but  refused  to  decide  upon  them,  and  de- 
clared his  intention  lo  receive  the  evi- 
dence, stating  that  he  should  raise  on  hii 
award  such  objections  to  it  as  appeared 
to  him  on  consideration  to  be  important, 
but  he  declined  pledging  himself  to  raise 
any  objection  in  particular.  Defendant, 
thereupon,  moved  the  court  for  leave  to 
revoke  his  submission,  stating  that  the 
admission  of  the  evidence  would  aahe 
many  additional  meetings  necessary,  aad 
cause  great  expense. 

Hiidf  no  sufficient  ground  for  giHng 
leave  (under  stat.  8  dc  4  W.  4,  c  49,  s.  89) 
to  revoke  the  submission,  though  the  ob- 
jections to  evidence  might  be  well  fonn^ 
ed.    Stolt  V.  Vam  Sandtnu  108 

IL  Powers  and  duty  of  arbitrator.  As  to 
raising  questions  for  court,  102.   Anle^  L 

nL  Bearing. 
Admission  of  evidence,  193.    Ant^  L 

IV.  Finality. 
1.  Effect  of  leave  to  raise  questions,  19S» 

Ant^L 
8.  Reserving  question  of  law,  without  a» 
thority. 

On  a  submission  to  arbitration,  not 
giving  power  to  raise  questions  at  law 
for  the  opinion  of  the  court^Hhe  arbiti^ 
tors  awarded  882.  as  compensation  for 
damages ;  and  in '«  subsequent  part  of 
their  award  they  stated,  *■  for  the  pnrpooe 
of  raisiLg  the  question  for  the  determine 
tion  of  me  court,  in  case  it  should  h9 
pleased  to  entertain  the  same,"  that  they 
awacded  the  882.  on  a  certain  prinaiple, 
which  they  explained;  but,  if  the  eovt 
should  think  that-the  daoMges  ought  ts^he 
estimated  on  another  principle,  which 
they  likewise  aiaibd;  then  thef  awacdad 
a  compensataoii  of  lOSt 

On  motion  to  set  aside  the  award  at 
not  final,  hdS  that,  as  Oie  sum  of  88L  uias 
positively  awarded,  the  hypothetical  ad- 
jttdicatioa  which  foUowed  might  ha  re* 
jeeted  as  surplusage  and  the  award  aa^ 


IMDBX. 
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Aamiming  tet  the  eomt  e6M  Bolice 
the  question  of  law,  )««rf ,  whether,  iTtbe 
]>OBitiTe  adjudication  bad  heen  errone- 
oufe,  which  it  was  not,  the  court  could 
hare  sustained  the  bypolfaeitcal  one,  or 
must  hare  set  aside  the  award.  Ai  rt 
Wrighi  and  the  Cnmfird  Cencf  Company, 

98 
9,  CHnissioti  to  asoertaia^  collateral  sum. 

By  a  deed  of  submission  to  arbitmtion 
between  R.  and  J^  it  was  recited  that  they 
had  been  partners;  that  J.  had  deposited 
with  C.  and  Co^  bankers,  certain  securi- 
ties for  such  sums  as  they  had  adraabed 
or  might  advance  to  J.  as  suiety  for  R. ; 
and  that  R.  being  indebted  to  the  bankers 
IB  4900L,  J.  had  mortgaged  to  them  secu- 
rities for  a  sum  not  exceeding  SOOOiL;  that 
R.  and  J.  had  dissolyed  partnership,  and 
had  agreed  to  refer  all  matters  in  differ- 
ence, dee.  And  there  was  a  proviso  that, 
if  the  arbitrators  should  award  any  mo- 
ney to  be  paid  by  J.  to  R.,  they  should,  in 
their  award,  if  the  mortgage  were  still 
outstanding,  authorize  such  psyment  to 
be  made  to  the  bankers  in  reduction  of 
the  mortgage  debts,  and  should  ftirther 
award  that  R.  should,  at  a  time  to  be 
aamed  by  the  arbitrators,  pay  into  the 
bankers  such  a  sum  as  would  be  suffi- 
cient to  entitle  J.  to  hare  the  mortgage 
discharged,  and  the  securities  deposited 
by  him  released. 

The  arbitrators,  by  their  award,  Iband 
that  31312.  was  due  from  J.  to  R., and  the 
mortgage  outstanding ;  and  diey  ordered 
J.  to  pay  3\%\L  on  certain  days,  with 
liberty  to  him  to  pay  it  into  the  bankers, 
as  above  stated.  They  also  awarded  Ihat, 
within  one  month  from  the  payment  of 
the  SltlL,  R.  should  pay  into  the  bankers 
$it€k  a  flMm  a$  waM  it  mi^lkmU  to  entitle 
J«  to  have  the  mortgage  discharged,  and 
the  securities  deposit^  by  him  released. 
It  did  not  appear  by  the  award  what  that 
aum  would  be. 

JSTcU,  that  the  award  was  not  inel  on 
this  point,  and  therefore  was  bad.  Bhmtt 
r,  Hewitt.  110 

V.  Surplusage,  Oa    Ani^  IT.  i^ 

ARQUMENTATiyKNESa 
In  return  to  mandamus,  8M*    GeiseaA- 

TTOS,  L 

ARRBOT. 
Ezsconev* 

ASSAULT. 
Wanrant  for  apprehension,  $89.    Wia^ 
niar,  IIL  1. 

ASSIONBB. 
I.  Of  insolvent,  808.    ExsctTineir,  IL  1. 
•IL  Of  bankrupt    BAvcavrr. 
nL  Waste  by,  846.    Waits.     . 


ASSIGNMENT. 
Of  dower,  889.    0ewaa« 

TOIm  XU. 


AHUMnm 

L  Indebitatus  count:  a(Ver  performalices 
of  special  parts  and  conditions,  809. 
CeVTiiAcT,  III.  8. 

n.  Plea:  Ulegality,  414.    Plea,  IIL 

ATTACHMENT. 
Page  848.    Attobhkt,  11.  8.    616.  MaSsa* 

xvs,  ym.  8. 

ATTORNEY. 

I.  Retainer:  when  not  admitted  by  pay* 
ment  into  court,  164%    Evidbvcb,  uL  8. 

IL  Bis  remedies. 
1.  By  action:  effect  of  part  payment  jntp 

court,  164%    Envi^rcs,  HI.  3. 
i.  By  attachment:  election  to  abandon, 

848.    Post,  8. 
8.  By  order  to  pay. 

By  rule  of  court,  the  costs  of  an  attor- 
ney agattost  his  client  were  referred  to 
taxation  by  the  master,  on  the  usual  un- 
dertaking lo  pay  what  should  be  fofnd 
due«  The  master  having  made  his  allo- 
catur, and  the  money  not  hsTing  been 
paid,  the  court  made  an  order  that  ihe 
client  should  pay  the  money,  but  that 'the 
attorney  should  abandon  his  right  to 
move  for  an  attachment ;  the  purpose  of 
applying  for  such  order  being  that  the  at- 
torney might  become  a  judgment  creditor 
under  stat  1  dit  8  Vict.  c.  110,  s%  18 
NioU  V.  PoaOeUuMdU,  848 

IIL  Taxation :  effect  of,  848.    Ante,  IL  8. 

AUTHORITY. 
L  Delegation  oC  736,    Sksiiohi,  IIL  8, 740. 

PooB,  XIV.  1. 
n.  From  plaintiii;  197.    PLSADiae,  XIV.  I 


110 


BAD  PAITH. 
Page  868.    BAaKavpT,  VI. 

BAIL. 
Page  484.    CsaTioaAai,  IV. 

BABIKRUPT. 
L  Act  of  bankruptcy. 
1.   Absence   uom   dwelling-house,   61. 

Post,  8. 
8.  Evidence :  contemporaneous  dedanp 

tions. 

I*  an  aetioa  by  the  assignees  of  a  bank- 
nipt  to  rsoover  propertv  of  the  bankrupt, 
a  letter  written  by  Imn  during  his  absence 
from  home^  stating  that  he  was  absent  to 
avoid  two  writs  that  were  out  against 
him,  is  admissible  evidence  for  the  plain- 
tiih  of  an  act  of  bankruptcy,  without 
nroof  that  there  was  in  fact  any  writ 
issued,  or  aay  pressure  of  creditors.' ' 

la  oifder  to  make  the  declaration  ef  a 
bankrupt  admissible  evidence  of  an  .act 
of  bifldRwptny,  it  is  not  essential  that  the 
deetiiaiioa  wad  aot  should  be  contempo* 
raneous. 

A  contract  imder  seal  by  a  trader  to  exe* 
eate  eertaia  worin  £6r  the  defendant,8oii» 


wi 
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tained  a  stipnlalicm,  thai  if  Uio  eontraetor 
skMmld  become  bankrupt  or  iaaolveiitv  or 
aboald  from  any  other  canse  (not  arising 
from  the  act  of  the  defendant)  be  pre- 
▼ented  from,  or  delayed  in,  proceeding 
with  the  worics,  it  shoold  be  lawful  for 
defendant  to  give  a  notice  to  the  con- 
tractor requiring  him  to  proceed  regular- 
ly with  them ;  and  in  case  the  contractor 
should,  for  seven  days  after  the  notice, 
make  default  in  proceeding,  it  should  be 
lawful  for  defendant  to  employ  others  to 
complete  the  work  at  the  contractor's  ex- 
pease  ;  and  that  all  advances  made  by 
defendant,  on  account,  before  such  de- 
Ihnlt,  should  be  taken  as  fall  payment 
for  sJl  the  work  done  by  the  contractor; 
and  that  all  the  balance  due  to  him,  and 
all  tools  and  materials  then  delivered  for, 
and  being  upon,  the  works,  should,  upon 
such  default,  become  the  absolute  pro- 
perty of  defendant ;  and  that  all  materials 
brought  and  left  on  the  works  by  the 
contractor,  to  be  permanently  used  on  or 
about  the  same,  lUionld,  from  the  time  of 
being  wo  brought  and  left,  be  considered 
as  tlM  property  of  defendant,  and  should 
not  be  removed  without  his  consent 

The  contractor  having  made  default  in 
proceeding  with  the  work,  defendant,  on 
11th  April,  duly  served  him  with  notice 
to  proceed.  On  17th  April  the  contractor 
(Committed  an  act  of  bankruptcy. 

Hdd,  that  the  defendant  could  not,  on 
19th  April,  take  possession  of  the  tools 
and  materials  left  by  the  bankrupt  upon 
the  work  at  the  time  of  the  bankruptcy ; 
bedhuse  the  title  of  the  assignees  was 
complete,  by  relation,  on  the  17th.  Bou^ 
V.  Grtat  Weaiem  Railway  Company,       61 

n.  Debts  proveable:  guarantee,  933.   Post, 
V.3. 

IIL  1.  Relation,  51.    Ant^I.  9. 
9.  Determination  of  contracts,  6 1«    Ant^ 

3.  Protection  of  dealings. 

Assumpsit  on  a  note  alleged  to  have 
been  made  by  defendant,  pavable  to  W. 
or  bearer,  and  endorsed  by  W.  to  plain- 
tiff Plea,  that,  before  endorsing,  w.  be- 
came bankrupt,  whereupon  a  fiat  isrrned 
and  assignees  were  appointed,  dbCn  by 
reason  whereof  all  W.'s  interest  in  the 
note  vested  in  the  assignees;  and  that 
the  endorsement  was  not  made,  nor  had 
plaintiff  any  interest  in  the  note,  before  it 
wal  so  vested. 

Replication,  (under  stat  9  Set  Vict.  c. 
99,  s,  1,)  that  the  note  was  endorsed  by 
W.  to  plaintiff,  and,  being  so  endorsed, 
was  bonA  fide  received  by  plaintiff  be- 
fore the  fiat ;  that  plaintiff  had  not,  at  the 
times  of  endorsement  and  receipt,  notice 
of  any  act  of  bankruptcy  committed  by 
Wn  and  that  the  note  was  not  endorsed 
or  received  by  way  of  fraudulent  prefer* 
ance.    Rejoinder,  that  the  note  was  not 


bond  lUe  received  by  platatif'  bctee  ^ 
lUt  in  manner,  &c.    Issue  thereon. 

W.had  endorsed  the  note  in  blank, 

»  and  delivered  it,  before  the  fiat,  to  his 

son,  who  delivered  it  to  i^aintiH;  but 

this  last  delivery  was  not  before  the  fiat 

No  mala  fides  appeared. 

Held,  that  the  issue,  by  its  terms,  raised 
the  question .  whether  plaintiff  had  per- 
sonally received  the  noie  before  the  fitf, 
and  that,  he  not  proving  such  receipt, 
defendant  was  enutled  to  the  verdict. 

Also,  that  the  issue  was  nutterial ;  for 
that,  under  the  statute,  it  is  necessary  to 
show  an  actual  bond  fide  receipt  of  the 
note  by  some  person  before  fiat;  and,  if 
the  pleading  avers  such  a  receipt  by  A., 
it  is  not  sofieient  to  show  that  A.  re- 
ceived the  note  bond  fide  after  fiat,  but 
that,  before  fiat,  it  was  endorsed  in  blank 
to  B.,  from  whom  A.  received  it,  and 
therefore  that  it  was  eonatmctively  en- 
dorsed to  A.  before  fiat.  Great  ▼•  At«r.707 
lY.  Liabilities  of  assignees;  waate,  MS. 

Wasti. 
v.  Certificate. 
I.  Illegal  inducement 

In  order  to  indnee  a  creditor  to  siga 
the  certificate  of  a  bankrupt,  A.  gave  him 
an  undertaking  that,  in  consideratioB  that 
the  creditor  would  sell  goods  to  the  bank- 
rupt, he,  A.,  would  guarantee  payment 
to  a  certain  extent  at  any  time  during 
the  dealings  between  him  and  the  bank- 
rupt 

Held,  that  the  guarantee  was  rotd  by 
sect  196,  of  the  bankrupt  act,  6  Gu  4,  c 
Ifi.    Himfoy  v.CoM.  490 

9.  Debts  barred :  contingent  debts. 

Plaintiffs,  having  taken  B.  in  exeeotioa 
for  a  debt,  dischaiiged  him  upon  the  fol^ 
lowing  undertaking  of  defendant:  *In 
consideration  of  your  discharging  B.  out 
of  custody,  I  undertake  that  he  shall  pay 
the  debt  due  to  you  by  four  ha)r>yeariy 
instalmenu,"  Ac,:  Held,  that  the  plain- 
tiff might  have  proved  the  unpakl  instal- 
ments under  a  fiat  in  bankruptcy  against 
defendant,  and  that  defendant's  certifi- 
cate was  therefore  a  bar  to  an  action 
upon  the  contract  for  instalments  be- 
coming due  since  his  bankruptcy.  Lam 
T.  Bm^kuH,  938 

VL  Bankrupt's  interest  in  the  estate. 

Where  judgnnent  has  been  entered  up 
and  execution  issued  on  a  warrant  of  at- 
torney, but  a  fiat  in  bankruptcy  has  issued 
against  the  defendant,  and  is  still  in  ope- 
ration, he  is  not  therefore  disqualified  by 
want  of  interest  from  moving  to  set  aside 
the  execution  on  the  ground  of  bad  faith, 
though  the  debt,  warrant,  and  judgment 
are  nnimpeached.    PimcAtt  v.  Harvey,  869 

BARON  AND  FEME. 

L  Opportunities  of  Intercourse :  wife's  evi* 
dence,  444.    Poen,  XV.  4. 
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aL  Effect  of  busband's  coiiTeTinee,  dower 

not  barred,  688.    Dowbb. 
m.  Waste  by  husband's  assignees^  84ft. 

Wimu  • 

IV.  Obligation  to  maintain  wife,  747.    Va- 


BASTARD. 

POOB,  XV. 

BILL  OF  PARTICULARS 
PAnTicvKAms  ov  Dbkams. 

BnjLS  OF  EXCHANGE  AND  PR0M18. 
80RT  NOTES. 

I.  Contraet  generally. 

1.  What  is  parcel  of  cimtract,  48L    Pos^ 

IV.  8. 
S.  B  J  what  lex  loci  goTemed*  48L    Pos^ 

IV.  8. 
8.  What  is  a  foreign  bUl,  48.  Post^IV.S. 
4.  How  far  affected  by  snbseqnent  dissi^ 

lotion  of  partnership,  849.  Poet,  IL  1. 
A.  Effect  of  payment  in,  788.    Paimsht, 

ILa 
IL  EndorsemenL 
1.  By  partner  after  dissolntioa* 

To  an  action  by  endorsee  on  a  bill 
drawn  by  defendants  A.  and  B.,  as  part- 
ners, pavable  to  their  own  order,  and 
endorsed  by  them,  defendant  B.  pleaded 
that  the  bill  was  endorsed  by  A.  to  plain- 
tiff, in  the  partnership  name,  after  a  dis- 
solution  of  the  partnership,  withdot  the 
privity  or  consent  and  in  fraud  of  defend- 
ant B.,  and  for  A.'8  private  purposes;  and 
that  plaintiff  knew  of  the  dissolution  at 
the  time  of  the  endorsement : 

Hild,  after  verdict  for  defendant,  that  the 
plea  was  bad  for  not  showing  that  the 
plaintiff  had  colluded  with  H,  or  was 

Srivy  to  the  fraud.    Lemt  v.  BtiUy,     849 
.  In  blank,  how  treated  in  pleading,  498. 
Post,  VI.  8. 
t.  In  blank  before  fiat,  707.    Bavkuvit, 
IU.8. 
ID.  1.  Holder :  title  under,  498.    Post,  VL  a 
8.  Innocent  of  stolen  bill.  jMomn  r.  Af^ 
dbrtofb  fi04 

IV.  Notice  of  dishonour. 
1.  Parcel  of  contract,  48.    Post,  8. 
8.  According  to  what  law. 

In  an  action  by  endorsee  against  the 
payee  and  endorser  of  a  bill  of  exchange 
drawn  in  England  on,  and  accepted  by,  a 
French  bouse,  both  plaintiff  and  defend- 
ant being  domiciled  in  England. 

Hildf  that  due  notice  of  the  dishonour  by 
the  acceptor  was  parcel  of  the  contract; 
that  the  bill,  being  made  payable  by  the 
acceptor  abroad,  was  a  foreign  bill,  and 
the  lex  loci  ccmtractds  must  therefore 
prevail,  and  that  it  was  suificient  for 
plaintiff  to  show  that  he  had  given  de- 
fendant such  notice  of  the  dishonour  and 
protest  as  was  required  b^  the  law  of 
France.    JUikackild  r.  C^irrw.  48 


8.  Due  diligence,  48.    ABt4^  8. 
4.  From  what  inferred* 


In  asmimpeit  against  drawer  and  en* 
dorser  of  a  bill  of  exchange,  the  issue 
being  whether  or  not  defendant  had  re- 
ceived  notice  of  dishonour,  a  declaration 
by  him  to  a  party  (not  the  holder*)  that 
he  should  pay  the  bill,  and  should  not 
avail  himself  of  the  informality  of  notice, 
is  evidence  ftom  which  a  jury  may  infer 
that  defendant  had  due  notice.  BnmneU 
V.  BofMMy.  89 

A.  From  what  inferred. 

In  an  action  by  second  endorsee  against 
drawer  of  a  bill  of  exchange,  the  issue 
being  whether  defendant  had  had  notice 
of  dishonour,  evidence  was  given,  for  the 
plaintiff,  that,  on  the  day  after  the  disho- 
nour, he  wrote  and  sent  a  letter  to  defend- 
ant, (an  attorney,)  which  was  put  into  the 
letter-box  at  defendant's  oiBce,  the  office 
being  closed;  that  notice  had  been  served 
on  defendant  to  produce  a  letter  dated 
and  sent  to  him  on  the  above  day,  con- 
taining notice  of  the  bill  being  disho- 
noured, which  letter  defendant  did  not  pro- 
duce at  the  trial ;  and  that,  after  the  letter 
supposed  to  contain  the  notice  of  dis- 
honour was  delivered,  the  defendant  told 
plaintiff's  attorney  (in  answer  to  a  threat 
of  legal  proceedings)  that  tbe  bill  had  not 
been  presented  in  time,  not  saying  any 
thing  as  to  notice  of  dishonour. 

Held,  evidence,  to  go  to  the  jury,  of  a 
regular  notice  of  dishonour.  CwUwU  v. 
CoHMd.  814 

6.  Want  of,  when  not  available,  796 

Patxxst,  IL  8. 

V.  Protest :    registration,  in    France,  48. 
An^  IV.  8. 

VL  Pleading. 
1.  Plea  of  fraudulent  endorsement  bad 

for  not  showing  plaintiff's  privity,  849. 

Ant^  n.  1. 
8.  Plea  of  want  of  consideration,  not 

showing  that  plaintiff  gave  none,  498. 

Post,  a 
8.  Replication  showing  title  under  a  bon4 

fide  receipt  from  bolder. 

Assumpsit  by  endorsee  against  acceptor 
of  a  bill  of  exchange  alleged  to  have  been 
endorsed  by  R,  the  drawer,  to  M.,  and  by 
M.  to  plaintifiC 

Plea,  that  the  bill  was,  for  the  accom* 
modation  and  at  tbe  request  of  M.,  and 
without  any  consideration  or  value,  drawn 
and  endorsed  by  R.  and  accepted  by  de- 
fendant, and  that  there  never  was  any 
consideration  or  value  for  tht  drawing  or 
mtdonmg  6y  R,  or  the  accepting  by  de/endamif 
or  for  either  of  them  paying  the  bill,  or 
for  M.  endorsing  or  paying. 

Replication,  that  the  bill  was  endorsed 
by  M.  in  blank,  and  that,  afterwards,  and 
before  the  bill  was  due,  viz^  on,  Ac.,  A. 
and  Bn  ^oko  then  appeared  to  be,  and  fdkpm 
pUnni^then  beHeoed  to  be,thihtufiUhotd§r9 
ef  UmkiU  Md  eniiikd  thereto,  delivered  IM 
same  to  plaintiff  for  a  good  coBsid»ratio% 
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'  iwt  fbr  yn^htf  tb^  lor  Um  aBMUit  of  the 
•aid  biUt  and  ptaimiir  ih«i&  reeeivcd  the 
tMie  tot  MKk  food  CO— idr  ration,  and 
without  noiiecofihc  pwiwiw  in  tfcaplea 
inmtioived* 

HM,  on  tpeeial  demurer,  that  the  ro- 
pllcatiott  made  oat  saffieient  title  in  the 
^laintiii;  if  it  showed  thai  he  recaiyed 
4hc  bill  bdftd  fide  ftom  petaoiia  who  wcrv 
tkt  kolden^  nothing  to  the  contimiy  ••PpMU> 
ing:  and  thai  the  repUeatioB  did,  in 
«£ct,  show  saeh  a  receipt  froln  the 
holders,  and  was  well  enough  pleaded,  in 
eonfessioa  and  avoidance.  Qnflrr,  whether 
die  plea  was  good,  as  it  did  not  show  that 
tkt  pUumtijf  gave  no  consideration.  Per 
Wightman,  J.,  it  was  bad  on  special,  an<^ 
umbU^  on  general  demniter. 

On  argument  of  a  demurrer,  the  Mmei^ 
books  must  state  the  points  intended  to 
be  made  on  each  side.  The  parly  whose 
pleading  is  demurred  to  cannot  argue 
that  a  prior  pleading  of  the  opposite  party 
is  bad,  unless  his  paper-book  states  the 
point :  although  the  objection  would  be 
available  on  general  demurrer.  mMdmui 
T.  Jtnderwm.  498 

BONK  FIDEa 
Of  holder  of  bill,  4M.    Bius,VLa. 

BOND. 
I.  Joint  and  several :   consolidation,  S45. 

CORSOUBATIOV. 

TL  Pleading:  alteration  of  condition. 

Declaration  against  surety  on  a  bond 
for  securing  a  loan  of  money.  Plea  that, 
after  the  making  and  sealineof  the  bond, 
a  material  addition  was  made  to  the  con- 
dition by  plain tiif,  without  defendant's 
knowledge,  namely,  that  the  giving  day 
of  payment  to  the  principal  should  not 
discharge  tbe  sureties ;  whereby  the  bond 
was  void.  The  plea  did  not  allege  in 
what  way  the  addition  was  made,  nor 
that  it  was  in  writing. 

Held  bad,  on  demurrer  to  the  replica- 
tion.   Harden  v.  Cliftua,  6SS 

BOOKS. 

fV  public  company,  S60,  S71.    Btatvtb, 

LIILLIX.S8S.    IvsraoTiov. 

BOROUGH-RATB. 
Page  616.    MAsnAHvs,  YIIL  i. 

BOUNDARY. 
Of  borough,  789.  VAMAseB,L3» 

BUILDING  CONTRACT. 
Page  51.    BAvaaurr,  I.  % 

BUR0B88  ROLL. 
Page  468.    »rATfrT^ZLVL 


•  - 


CALIA 
I.  Aetion  for,  866,  87L     SrATtfra,  LIIL 

LIX.889.    Ismcnoir. 
n.  Mandamus  to  make,  888.    Mavnavus, 


-    CAMBRIDGE  UNIVERSITT. 
t^age  598.    FnoninxTioa,  I 

CANAL. 
Oompensation  to  oinas.    Jm  re  Wrigfd 
Th*  Cromferd  Canol  Ccmpawif.  ^ 

CASE. 
L  1.  Where  plalntiif  contributory  to  the 
iri^ry,  M.    NisuannvB,  L 1. 
8.  Where  plaintiff's  tenant  contributory 
to  the  injury,  766.    WATsncovasa. 
n.  1.  In  respect  of  waste,  946.    Wastv. 
8.  For  false  ivtom  to  a  mandamus,  636. 

Masbaxits,  XIL  8. 
t.  Fd^  not  deansing  a  watereoorsew  TB6L 

WATsacouaiB. 
4.  For  disMfbaoceor  fineemaa's  ri^  of 

common,  788.    VAarAVcs,  I,  S. 
^  For  dishubanea  of  way,  798.    Va- 

atAircB,  L  8. 
6.  For  refusal  to  perform  marriage  eer^ 
moay,  990.    Mamilao^,  L 
m.  Special  case.  Pooa,  XUL  919.    Hm- 

WAT,  L 


CERTAINTY. 
L  In  award,  110.    AanmATfoK,  lY. 
IL  In  return  to  mandamus,  866.    C»aiwi 

T10V,L 

m.  In  wairant    for   apprehension, 

WAaaAVT,  IIL  1. 
lY.  In  demand  of  heriots,776.   Tao 


CERTIFICATE. 
L  Judge's. 

L  Under  1  W.4,c7,s.8,  699.  Reg.jGfiL 
8.  For  special  jury,  amending  record  by, 
686, 647.    MASiiAiiim,  XIL  8. 
IL  For  diversion  of  highway,  919.    Hiea* 

WAT,  L 

IIL  Bankrupt's,  490,  938.    BAVxmufT,  Y. 
lY.  Scrip,  871.    Statvtx,  UX. 

CERTIORARL 
L  In  particular  eases. 
1,  To  remove  convictioa  or  order  of  jn»> 

tices,66.  Post,  IIL 
8.  To  remove  indictment,  464.   Post,  lY. 
3.  .On  appegt  against  diversion  of  road, 

919.      HfMTWAT,  I. 

n.  Clattse  taking  away:  malversation. 

A  paving  act  (1  ^  8  0. 4,  c  cjLsi.,  local 

and  personal,  public)  empowered  com> 

missioaers  to  lay  rales,  giving  to  parties 

grieved  an  appeal  at  the  quarter  sessions, 

'  whose  order  was  to  be  final ;  and  no 
order,  rale,  dtc,  was  to  be  removed  by 
eertioTan. 

On  appeal  against  a  rate,  the  respond- 
ents* objected  to  the  admission  of  ecrtaia 
evidence :  the  sessions,  by  a  majority  oi 
eleven  magistrates  to  eight,  held  tbe  evi- 
dence admissible  I  three  of  the  elevea 
augistraies  were  partners  in  a  company 
to  which  belonged  certain  premitea  as» 
sessed  to  the  ram  in  the  name  o£  dto 
occupier. 
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The  Mstions  q«Mlkedth«  mfie. 

Held,  that  a  mstioA  in  the  nose 
iMTtng  becA  dMuac4  by  a  conn  impift^r- 
\j  eoDstitntedy  oo  aeconnt  of  die  in^rest 
of  the  three  wayiftratei,  the  clanae  piohi- 
bitlng  certioran  did  not  operate ;  aaa  this 
coon  had  the  order  of  sessioos  brought 
up  by  ceT*ionri,  and  qoashed  it  on  affi- 
davit of  fbt  above  facts.  Although  (he 
aflidaTit^  did  not  satisfy  the  coort  that 
the  iair«^irates  had  acted  partially. 

Brt  It  a  party  to  the  appeal,  knowing 
cf  I'm  interest,  expressly  or  impliedly  as- 
^at  vo  the  interested  magistrate  noting. 
»j«bIi  party  cannot  afterwards  make  the 
•election.    JUgima  t.  Ckektmham  Covmim- 

467 


1^«  What  may  be  shewa  by  aMaTlt. 

When  a  conviction  or  order  of  jnatices 

,  «  ffetnmed  to  this  co«r^  and  the  proeeed- 
ngs  are  regular  in  form  and  in  pn^tice, 
lad  the  ease  one  over  which  the  iaatiees 
Aad  jurisdiction,  the  conrt  will  not  hear 
affidavits  impeaching  Iheir  decision  on 
the  facts,  nor,  if  they  retnm  the  evidence, 

•  will  raview  Uieir  jugment  thereupon., 

The  test  of  jnnsdiction  nnder  the  mie 
is,  whether  or  not  the  jnsliees  had  power 
to  enter  apon  the  inqniry,  not  whether 
their  conclusion,  in  the  oomrae  of  it, 
were  true  or  talse^ 

It  may   be  shown   by  affidavit  that 

they  had  no  anthority  to  commence  an 

,  inquiry,    inasmuch     as    the    question 

brought  before  them  was    not  one   to 

which  their  jurisdiction  extended;  and 

*  Aua,  although,  by  misstatement,  they 
have  made  £e  proceedings,  on  the  face 

.   of  them,  regular. 

Where  an  order  of  justices  for  deliver- 
ing up  a  house  to  pariah  officers  nnder 

.  alat  59  G.  8,  c  IS,  ss.  94, 96,  was  correct 
in  form,  and  made  on  a  proper  informa- 
tion, summons,  and  hearing,  the  eourt 

'  (on  certiorari)  refused  to  inquire  into  the 
leasonableness  of  their  judgment,  either 
on  affidavit,  or  on  the  evidence  returned 

'  with  the  proceedings;  although  the  act 
gives  no  appeal  against  such  orden  iZe- 
gina  V.  Boftofb  66 

IV.  Costs :  of  prosecutor  after  removal  by 
defendant 

Where  defendant  removes  an  indict- 
ment into  B.  R.  by  certiorari,  and  recog- 
nisances are  entered  into,  under  stats.  6 
dt  6  W.  dt  M.  c.  11,  s.  9 ;  8  dt  9  W.  3,  c. 
83,  8.  1,  and  6  dt  6  W.  4,  c.  33,  s.  9,  con- 
ditioned only  for  the  defendant's  appear- 
ing, pleading,  and  trying  at  his  own  ex- 
pense, and  the  defendut  is  convicted, 
such  recognisances  will  be  estreated  for 
non-payment  of  the  costs  of  the  prosecu- 
tion under  stat.  6  dt  6  W.  dc  M.  c.  11,  s.  8, 
though,  the  conditions  expressed. in  the 
recognisancea  be  peribrmed.  Begma  v. 
Hmodom.  464 


CHAPLAIN. 
Of  pooi4nw  union,  180.    Poo^  L  I. 

CSABTERPARTT. 
Fl^e  870.    BBxmwB,  1 1. 

CHBMI8T. 

Page  799.    AfOTuacAax^ 

CHURCH, 
t  Pteulty  fbr  privileges  in,  flOS.    Paoai* 

■iTioir,  L 
n.  Marriage  serrioe,  900.    Mjlrbiaob,  L 

CHURCH-RATE. 
Complaint  by  one  churchwarden. 

Under  amt.  58  G.  8»  c  197,  a.  7,  whtch 
enables  justices  of  the  peace  to  adjudicate 
on  charges  of  non-payment  of  church- 
rate,  **  upon  the  complaint  of  any  churek* 
Vforien  or  ekmrdiwardm^  **  who  ought  to 
receive  and  collect  the  same,"  the  jus- 
tices may  act  upon  the  complaint  of  one 
churchwarden,  though  in  a  parish  havinj 
ten.    ^l/^gmaY*Fint(nu  480 

GHURCHWARDBN. 
When  one  of  several  may  act,  480.  CaoBfen 

BATB. 

CLERK. 
Page  8, 18.    RtavxsTs. 

CLERGYMAN. 

Refusing  to  perform  marriage  ceremony, 

900.    Mabbiaob,  L 

COGNISANCE. 

Pimishment  for  neglect,  959.    Oxvonn. 

COLLEGE. 
Title  to  presentation,. 31 6,  n.  Mabbajcos^X. 

OOLLU8ION. 

When  it  must  be  alleged,  849.  Biiixa,  II.  1, 

COMMENCEMENT. 
Of  plea,  496.    Plba,  II.  1. 

COMMISSIONERa 
L  Of  woods  and  forests,  868.    Covtboxb, 

HLS. 
n.  Poor  law,  180.    Peon,  L  1. 
IIL  Of  court  of  requests,  8, 18.  Rb^vbsys. 

COMMON. 
Case  for  disturbance:  claim  as  freemen, 

789.      yABIAVCB,L9. 

COMMON. 

Public.      PuBtIC   COXPABT. 

COMPENSATION. 
I.  In  canal  cases,  98.  Abbitbatiob,  IV,  X 
IL  For  municipal  office,  751.     Statutb, 
XLIIL4,  616.  Mabdaxvs,  VIII.  8. 

COMPETENCY. 

WiTBBSS. 

COMPROMISE. 
EffiBOt  as  to  cos|s,  838.    Costs,  IV*: 

CONCILIUM. 
Practice  on  369.     CorvaoLB,  IIL  9. 

4E 
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CONCLUSIOir. 
Of  plea,  496.    Plsa,  IL  1. 

CX>NCURRENT  ACT* 
Page  809.    Covtbact,  OL  S. 

CONDITION. 
I.  Precedent  or  concarrent,  809.      Cov- 

TBACT,  IIL  S. 

S.  Indebitatas  count  after  performance,  809. 
CovraACT,  m.  8. 

CONDUCT. 
Inference  from,  814.    Bf ixa,  IV.  5. 

CONFLICT  OP  LAWa 
Notice  of  disbononr,  48.    Bills,  IV.  % 

CONSENT  RULE. 
Page  700.    Ejsctxbvt,  m.  8. 

CONSIDERATION. 
Pleading,  498.    Bills,  VL  8. 

CONSOLIDATION. 
I  )f  actions  on  a  bond. 

Three  actions  were  brought  against 
three  obligors  of  a  joint  and  several  bond, 
conditioned  for  the  good  beharionrof  the 
manager  of  a  joint-stock  banking  com- 

Eany.  After  the  declarations  were  de- 
▼ered,  the  court,  on  motion  by  the  de- 
fendants, ordered  that,  the  plaintiff  pro- 
ceeding in  whichever  of  the  actions  he 
should  select,  proceedings  in  the  other 
two  should  be  stayed  till  the  first  was  tried, 
defendants  undertaking  to  be  bound  by 
the  event  of  the  cause  first  tried;  but 
plaintiff,  after  such  trial,  to  be  at  liberty, 
if  disposed,  to  proceed  in  the  other  two. 
•    Jndenon  t.  Tawgood,  845 

CONSTRUCTION. 
f.  General  principles. 

Usage  of  trade,  in   construction  of 
patent  ambifruity  in  written  contract,  484. 
Co!rTaAGT,  in.  I. 
n.  Of  statutes. 

.    1.  Not  restrained  by  title,  674.    Pooa,  X. 
8.  Of  enactment  repugnant  in  itself  019. 

HlORWAT,  I. 

8.  Enlarged,  411.     Wmxss,  L  1,  45a 

Stattts,  XL VI. 
4.  Not  literal,  185.    Pooa,  II. 
'    6.  Not  against  express  Tords,  878.    Sta- 

TUTx,  XLni.  8. 

6.  Not  by  cutting  out  words,  886.    Pooa, 
XV.  8. 

7.  Contrary  to  probable  intention,  668, 
588.    PooB,  v.  8. 

8.  By  implication,  180.    Pooa,  1. 1. 

'    9.  Not  implying  exceptions,  894.  Spiairs. 

10.  According  to  invariable  practice,  464. 
CBRTioaAai,  IV. 

11.  Ejnsdem  generis,  888.  SrATirra,  LXII. 
18.  Not  merely  ejusdem  generis,  490. 

BAMKmurr,  V.  1. 
tS.  Reddendo  singula  singulis,  786.  8b» 

siosi,  IIL  8. 
14.  Declaratory  as  to  a  class,  Bamrack  v. 
*  Newton*  688 


15.  Singular  or  plural,  in  the  atteraative, 
480.    Cavmcn-mATB. 

16.  Singular  so  as  to  include  plural,  498. 
Pooa,  Xn. 

17.  Merely  changing  ptmishmeiil;  143, 
WAaaAVT,  rV. 

18.  What  is  a  ■'thing  done**  under,  686. 
Maitoamcs,  XIL  4. 

19.  Bargains  between   indiridaals  and 
public,  668,  588.    Pooa,  V.  8. 

80.  Of  incorporated  provisions,  888.  Has 
nAxus,  tAl  8. 

81.  Not  repealed  by  implicatioa«  €96 
Massamvs,  xn.  8. 

IIL  Particular  words  and  phrases. 

I.  ''Actually  receive,"  888.     SrATim, 

vin. 

8.  "  Any  order  made  under  the  proviskma 
of  this  act,"  385.    Pooa,  XV.  3. 

8. "  Any  two  justices,"  148.    Wakkavt, 

IV. 
4.  "  Apothecaiy,"  799.    AMraacAmT. 
6. «» Application,"  119.    Pooa,  XV.  I. 
6.  "  As  if  this  act  had  not  been  made,**  386 

Pooa,  XV.  8. 
7. "  Chemist  and  druggist,"  799.     Avo- 

TBXCAaV. 

8. "  Continue,"  718.    Pilot. 

9.  "  Current  year,"  806.    Nones,  IL  & 

10.  "The  titles  to  which,  derived  ander 
such  sales,"  84.    Lasb^ax. 

II.  "  Dispense,"  799.    Apotbbcabv. 
18.  "Estate,"  889.    DBvnB,IL 

18.  Act  done  "in  execution"  of  powers. 

660.    Masdaxus,  XII.  4. 
14. "  Family."  747.    Vaosaht. 

15.  "Free  of  legacies  and  mortgages," 
889.    Dbvisb,  n. 

16.  "  Have  subscribed,"  871.    BrArvrii 
LIX. 

17.  "  Hearing,"  1 19.    Pooa,  XV.  L 

18.  "Immediately,"    878.       9rATvn, 
XLin.  8. 

19. "  Inhabitant,"  411.    Wmrxss,  L  1. 

80.  Distinction  between  "  introduced"  and 
"  established."  Gibfon  v.  Kirk,  855 

81.  "  Leading,"  798.    VASXAsea,  L  3. 

88.  "Mistake  or  inadvertence,"  84.  Las»> 

TAX. 

88. "  Month,"  847.    Pooa,  IX.  1. 

84.  "  Offence,"  786.    Ssssioss,  IIL  3L 

35.  "  Officer,"  130.    Pooa,  1. 1. 

86. "  Or,"  919.    Hiohwat,  L 

87.  "Squares,  streets,  lanes,  dbc,  and 

plares,*'  838.    Statutx,  LXIL 
88. "  Whose  claim  shall  have  been  rqect* 

ed,"453.    Statuti,XLVL 

89.  "  Running  days,"  870.   Saipn so,  L 1. 
80.  "Betting  on  tbe  side  of  such  as  akaB 

or  do  play,"  631.    Waoxs. 
31.  "Upon  each  payment,"  809.     Cos 

TSAGT,  IH.  8, 

CONTEMPT, 
PftgeOlO.    Mabsaxos,  VnL  8, 

CONTRACT. 
L  Generally* 
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7.  Distinction  between  parcel  of  contractt 
and  incident  to  remedy,  48.     Bivu, 

IV.  8, 

t.  By  what  lex  loci  governed,  43.    Buu, 
IV. «. 

3.  Time,  when  not  of  the  essence,  869. 
VswDons,  IQ. 

4.  Necessary  mntuality,  137.    Staxf,  L 

.    6.  Clauses  for  dissolution  on  default,  01. 

Bak  Kmurr,  I.  8. 
n.  Stamp,  187.    Stamp,  L 

III.  Construction. 

1.  By  usage  of  trade. 

Declaration  stated  that  defendant  had 
sold  plaintiff  eighteen  pockets  of  Kent 
hops  at  the  price  of  52.  per  cwt.,  but  tailed 
to  deliver  according  to  promise.  Issue 
being  joined  on  non  assumpsit,  it  appeared 
that  the  contract  was  in  writing,  as  fol- 
.  lows:  Sold  eighteen  pockets  Kent  hopB,  at 
iOOs.,  and  that  a  pocket  contained  more 
than  a  cwt. 

Held,  that  evidence  might  be  given  to 

.   show  that,  by  usage  of  the  hop  trade,  a 

contract  so  worded  was  understood  to 

mean  02.  per  cwt.    ^neer  v.  Cooper.    424 

2.  Condition  precedent  or  concurrent 
Agreement  as  follows:  **l  acknowledge 

having  received  of  P.  eighty  shares  in  the 
Commercial  Inland  Navigation  Compa- 
ny ;  and  whereas  I  have  this  day  lent  the 
said  P.  2002.,  it  is  hereby  agreed  that  the 
said  shares  shall  remain  as  a  security  for 
the  above  sum :  and  I  further  agree  to 
give  P.  twenty-one  days*  notice  in  writing 
before  I  proceed  to  compel  him  to  pay  the 
money  advanced,  or  any  portion  thereof; 
and  that  upon  each  payment  a  proportion- 
.  ate  amount  of  the  shares  shall  be  given 
up  and  transferred  to  him  or  to  his  order." 
Signed  by  the  lender  and  P. 

Held,  that  the  lender,  aAer  twenty-one 
days*  notice,  might  bring  indebitatus  as- 
sumpsit for  the  money  lent,  the  return  of 
shares  not  being  a  condition  to  be  per- 
formed before  or  concurrently  with  the 
payment    Scott  v.  Parker,  809 

8.  Original  promise  or  guarantee,  988. 
BAsraaurr,  V.  8. 

IV.  Breach  by  plaintiff,  when  an  answer, 

870.    SaiFFiae,  L  1. 

V.  Pleading. 

1.  Illegality,  414.    Plba,  IIL 

8.  Variance  by  reason  of  fraud.    Hamkey 

V.  Cobb.  498 
8.  Indebitatus  count,  when  sufficient,  809. 

Ante,  IIL  8. 

CONVERSION. 
Page  776.    Taovxa,  It 

CONVICTION. 
I.  Generally. 
.  1.  Must  show  jurisdiction,  148.     Wab- 

BAVT,  IV. 

8.  Jurisdiction,  how  iaquirable,  68.  Caa- 

TioaAai,  IIL 
8.  Place  of  offence,  148.    WAuaAvr,  IV. 


4.  Need  not  ahow  preliminary  consent, 
when  that  is  not  mentioned  by  statu- 
toiy  form,  712.    P11.OT. 

6.  Must  show  defendant's  knowledge,  718. 
Pilot. 

6.  Omission  of  word  in  reciting  title  of 
act,  747.    Vaobakt. 

7.  When  unnecessary  to  show  mode  of 
proof,  747.    VAsaAHT. 

8.  Up  to  what  time  a  more  formal  con- 
viction can  be  drawn  up,  718.  Pilot. 
See  also  Selkoood  v.  MomU,  .  786 

9.  Constructive  averment  in,  747.    Va* 

OaAVT. 

10.  When  not  the  proper  mode  of  en- 
forcing an  order  of  sessions,  786.  Sas- 

.  SIGHS,  IIL  8. 

II.  In  particular  cases. 

1.  For  being  found  on  board  a  vessel  in- 
fringing the  custom  laws,  148.  Wab- 

BAHT,  IV. 

8.  For  continuing  in  charge  of  a  ship  af- 
ter a  licensed  pilot  has  offered  to  take 
charge,  718.    Pilot. 

8.  For  vagrancy  in  not  maintaining  a^ 
family,  747.    Vagbavt. 

COPYHOLD. 

L  Homage :  whose  death  they  may  present* 

688,  687.    DowBB. 
n.  Crown  manors,  368.    Post,  IIL  8. 
m.  Mandamus  to  admit  tenant 
1.  A  mandamus  will  not  be  granted,  com- 
manding the  steward  of  a  manor  to 
accept  a  surrender  into  the  hands  of  the 
lord  according  to  the  custom,  unless  the 
lord  be  made  party  to  the  rule.   Re^ma 
V.  £0afi#.  866,  n. 

8.  A  mandamus  to  admit  to  a  copyhold 
tenement  must  be  directed  to  the  lord 
of  the  manor,  as  well  as  to  the  steward ; 
not  to  the  steward  only. 
A  mandamus  to  admit  will  not  issue  to 
the  steward  of  a  manor  belonging  to  the 
crown,  though  he  may  have  received  his 
appointment  from  the  Commissioners  of 
Woods  and  Forests  under  stat  10  G.  4, 
c  60,  s.  14. 

That  statute,  givini;  to  commissioners 
the  management  of  the  land  revenues  of 
the  crown,  does  not  devest  the  legal  estate 
out  of  the  crown. 

Where  the  validitv  of  the  return  to  a 
mandamus  is  argued  on  a  concilium,  the 
defendant  has  a  right  to  object  to  the  writ 
in  matters  of  substance  appearing  on  the 
record ;  and  the  objection,  that  it  is  di- 
rected to  the  steward  of  the  manor  alone, 
when  the  lord  ought  to  be  joined,  is  mat- 
ter of  substance.  Repna  v.  Powell,  868 
rV.  Leases. 

If  a  copyholder  leases  for  years,  with- 
out license  of  the  lord,  or  custom  an- 
thoriaiBg  such  lease,  the  lessee  has  neveiw 
theless  a  title  against  every  one  but  the 
lord,  and  may  bring  eieciment  Doc  dcm. 
Trenddw  v.  iVtsi«|dcr*  ^^^ 
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*T.  Dower;  how  estimated  and  assifaM; 
delay;  admittance,  MS.    Dowaa. 

COROliSR. 
Page  818, 8S6.    Dbovavi. 

CORPORATION. 

L  Majority,  when  it  biada. 

Where  an  hospital  for  the  relief  of 
poor,  needy,  and  impotent  peojrte  is  duly 
incorporated,  and  consists  of  a  master 
and  twelve  poor  brethren,  and  the  advow- 
son  of  a  living  is  conveyed  to  them  to 
hold  to  the  use  of  the  master  and  brethren 
and  their  successors  forever,  the  right  to 
nominate  to  the  living  belongs  to  the  ma- 
jority of  the  entife  lK>dy  of  master  and 
brethren ;  and  the  master's  conearrence 
in  the  act  of  the  majority  is  not  neces> 
sary. 

where  the  majority  hava  nominated 
the  party  at  a  corporate  meeting,  and  the 
master  refuses  to  ppt  the  common  seal  to 
a  presentation,  this  court  will  compel 
him  to  do  so  by  mandamus ;  and,  if  the 

•  master  in  his  return  to  the  writ  merely 
insists  on  his  right  to  withhold  his  con^ 
sent  and  refuse  to  seal  it*  he  cannot  ot^ 
ject  that  there  was  no  corporate  resolu- 

•'  tion  under  seal ;  or  that  the  writ  insuffi- 
ciently states  his  custody  of  the  seal ;  or 
that  -no  presentation  has  been  acmally 
tendered  to  him  for  signature;  or  that  the 
majority,  having  only  voted  orally  for  the 
prwecutor  of  the  writ,  may  retract  their 
resolution :  and  it  is  no  aaswer  to  the 
writ  that  there  are  visitors  appointed  by 
the  founder,  to  whom  disputes  fcMetween  the 

•  master  and  brethren  are  to  be  referred. 

AmiMf,  where  the  #rir  suggests  a  due 
election  of  the  prosecutor  by  the  persons 
•atitled  to  elect,  a  return,  stating  facts 
and  documents  from  which  it  appears 
that  there  was  no  right  in  the  electors,  is 
'  sufficient,  without  denying  the  right  in 
direct  terms. 

Where,  on  application  for  a  mandamus 

•  ealKng  on  a  party  to  execute  an  instrn- 
ment,  it  may  be  presumed  (as  in  the 
alk>ve  case)  that  the  instrument  is  sim- 
ple, it  is  not  necessary  to  tender  an  in- 
atrument  for  execution. 

But  if,  either  from  the  nature  of  the 

'  iiistrument,  or  from  the  statement  of  the 

'  parties,  it  appears  that  there  is  any  thing 
peculiar  in  the  nature  of  the  instrument, 
the  party  called  on  has  a  right  to  require 
that  the  instrument  should  be  a  proper 

'  one,  and  that  he  should  have  the  means 
of  Imowing  that  it  is  so.    Rtgma  v.  Ktn' 

'ML  866 

n.  Master. 

-  1.  Concurrence,  when  not  necessary,  866. 
Antd,  I. 
%  Mandamus  to  affix  comBM»  seal^  SW6. 
Ante^  I. 

or.  Visitor. 
Bifect  of  right  of  appeal,  866.    Aai^  L 


IT.  Bifanger. 

His  remedy  to  enforce  indwala  rig^ 
finder  corporate  act,  866.    Ante^  L 
T.  Right  to  sue  and  be  sued. 

1.  Its  own  memt>ers,  667.    BrATwra,  IT. 

S.  Elegit  against,  700.    EjacTMsarr,  DI.  3. 
VL  Mandamus  to,  to  pay  a  debt,  S88L  Mav- 

DAWS,  IIL  % 

VIL  How  to  be  described  m  legal  doco. 
meats,  886.    Dsobawb,  II. 

COSTS. 

L  Security  for,  on  dea'Ji  of  lessor  of  plain- 
tiff pending  rule  for  new  trial,  488. 
EiscTvsvT,  IIL  8. 

IL  Statutory  increase :  not  extended  on 
equitable  considerations,  660l  Mavba- 
xut,Xn.4. 

in.  Statutoiy  discretion. 
How  exercised,  751.  SrATOTByZLlIL  4. 

rV.  On  divisible  issue. 

Declaration  in  case,  consisting  of  a 
single  count,  charged  that  defendant  ma- 
liciously, and  without  proliable  canse, 
indicted  plaintiff  for  perjury.  The  in- 
dictment was  set  out:  and  it  alleged  eer- 
taia  evidence  to  have  been  giveo  bj 
plaintiff,  which  was  set  forth  continuous- 
ly, and  then  several  assignments  of  per- 
jury in  various  parts  of  such  eridnee 
were  added,  with  a  general  allegatioo  of 
perjniy  at  the  end  of  the  indictment,  wbich 
contained  only  one  counu  7*he  declars- 
tion  then  charged  that  defendant  auli- 
ciously,  and  without  probable  cause,  pro- 
secuted the  indictment,  and  that  plaintiff 
was  acquitted;  and  alleged  damages  ia 
respect  of  the  whole  prosecution,  without 
distinguishing  as  to  the  several  ass^a- 
ments  of  perjury.    Plea,  Not  guilty. 

Plaintiff  proved  want  of  reasonatile  or 
probal>le  canse  as  to  one  assignment  only, 
and  took  a  verdict  with  damages  in  re- 
spect to  that    Hdd: 

1.  That  the  plaintiff  was  not  entitled  to 
costs  in  reepeot  of  the  assignments  as  to 
which  the  damages  were  not  given, 
though  witnesses  attended  for  him,  under 
subpcena,  to  disprove,  if  necessaiy,  the 
truth  of  tfiose  assignments. 

S.  That  defendant  was  not  entitled  to 
the  costs  of  the  defence  prepared  by  him 
in  respect  of  such  assignments. 

Where  plaintiff  ot>tains  a  verdict,  and 
defendant  afterwards  obtains  a  rule  for  a 
nonsuit  or  a  new  trial,  and,  upon  cause 
shown,  it  is  ordered  by  consent  that  the 
damages  be  reduced,  but  tliat,  on  payment 
of  reduced  damages,  and  the  taxed  costs 
of  the  cause,  the  verdict  t>e  vacated  and 
a  stet  processus  entered,  the  plaintiff  is 
entitled  to  the  costs  of  opposing  the  role, 
as  costs  In  the  cause.    Muter  v.  IWm. 


v.  Of  rule  for  new  trial,  when  damages 
reduced  by  compromise,  888.   Ani^  lY. 
VI.  Under  order  of  sessions. 
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1.  What  the  ordw  nrast  show,  and  hov 

fen  forced,  7S6.    8x«siev«,  HL  3, 786. 

VswDoms,  n.  3. 
9.  Taxation,  740.    Pooa,  XIV.  1. 
3.  Dependent  on  appUoaiion  and  hearing, 

119.    Poom,Xy.  1. 
Vn.  Of  proceeding  in  court  of  admiralty 
for  involuntary  damage,  983.    Sbijpyivb, 
IL 
YIIL  Of  mandamna.    IftAssAMva,  2B. 
nC.  Remedy  for. 

1.  Estreat  of  recognisances,  464.   Cibti- 

omABi,  IV. 
S.  By  order  of   sessions,  677.     Pooa, 

XV. «. 

3.  By  distress,  736.    Vxirsoas,  n.  8. 

4.  B>y  order  of  eoort,  S48.     Atwrmky, 

n.a 

COURT. 

I.  Constitution  of. 

1.  Where  one  of  the  justices  is  interest- 
ed, 467.    CxanomAai,  IL 

8.  Distinction  hetween  a  continuing  court 
and  one  which  has  terminated,  740. 
PooB,XIV.  1. 

II.  Proceedings. 

I.  Style  of,  18.    RB«,fnMTS,  I.  % 

%,  Power  to  institute  practice,  3.     Rs- 

^vxBTt,  n.  1. 

8.  Application  and  hearing,  119.    Poob, 

^L  V .  1. 

4.  Presumption  from  acts  o(  18.     Rb- 
%vBm,  1. 8. 
in.  Inferior. 

1.  Of  Requests.    RaamitTS. 

8.  University,  958.    Ottobb. 

8.  Claim  of  cognisance,  968.    Oztobb. 

COURT  OF  REQUESTS, 
Page  3, 18.    Rx^ubsts. 

COVENANT. 
Effect  of  partial  eviction  of  covenantor 
6rl8.    Labblobd  abb  Tbvabt,  X.  1. 

CREDIT. 

I.  Effect  of  sale  on,  889.    Vbbbobs,  HI. 

II.  In  particulars  of  demand,  897, 400, 403. 
Patxxbt,  n. 

CRIMINAL  INFORMATION. 

Hefused  aAer  tacit  acquiescence  in  recri- 
minatory pablications,  486.    Libbl. 

CRIMINAL  LAW. 
DsoBABO.    Ib^uisitiob. 

CRIMINAL  PRACTICE. 

Stating  points  in  paper-book.     lUgma  v. 

AlderMOti,  878 

CROWN. 

L  Remedy  by  petition  of  right,  353.    Cobt- 

HOLB,  III.  3. 

n.  Mandamus  to  steward  of  crown  manor, 
353.    CopTBOLD,  in.  3. 

CUSTODY. 
Of  document,  1 17.    Evxbbbob,  IV.  1. 

^  CUSTOM. 

^    In  eiplanation  of  written  contract,  434. 

COBTBACT,  nL  1. 

VOL.  XU.  Ill 


CUSTOMS. 

Jnrisdiction,conviction,andwarrai«t,against 
a  person  found  on  board  a  vessel  iiSring 
inglaw,14&    WAmBABT,IV. 


DAMAGE. 

L  When  not  excused  by  want  of  notice  to, 
or  subsequent  aet  of,  defendant,  766. 

WBTMcOtmSB. 

IL  By  delay  to  execute  habere  foam  poatU' 
974.    EixencBBT,  HL  7. 


DAMAGE  FEASANT. 
Pj^  696.    DisTBBsi,  L  1. 

DAMAGEa 
L  Measure  oC 

Injury  to  mines.    In  n  Wright  and  The 

Cromford  Canal  Companff,  98 

n.  Reduction  by  compromise,  833.    Cokts, 

IV. 
m.  On  mandamus,  686.   Mabbawub,  XII.  3 

IV.  Amendment  by  entering,  686.    Mabda 

xvt,  xn.  8. 

D£  INJURIA. 
Pkbabibo,  XIV. 

DEATH. 
L  Before   judgment   signed,  177.     Iirsoir* 

vxBT,  n. 

n.  Of  lessor  of  plaintiff,  436.    Ejsctxsbt, 
IIL3. 

DEBT. 
I  1.  For  use  and  occupation. 

Debt  for  use  and  occupation  lies  at 
common  law,  and  is  not  defeated  bg* 
proof  of  a  demise  (not  under  seal)  re- 
serving a  certain  rent,  though  stal. 
11  G.  3,c.  19, 8. 14,  is  confined  to  actions 
upon  the  case.    Gibmm  v.  Kirk.  850 

3.  For  penalties,  799.    Apotbbcabt. 
n.  Consolidation,  845.    Cobsoudatiob. 
m.  Pleading. 
1.  New  assignment  in,  77.    Plsa,  IV.  1. 
8.  Replication  to  plea  of  payment  into 
court,andnnnquam  indebitatus.  Count 
in  debt,  alleging  that  defendant  uuu  in- 
debted  to  plaintiff  in  102.  for  work,  dec 
Plea,  that  defendant  never  woe  indebttd 
to  plaintiffs  in  a  greater  amount  than 
42.  in  respect  of  the  causes  of  action  in 
the  declaration  mentioned,  and  as  to  4L 
payment  into  coun.    Replication,  that 
defendant  woe  indebted  to  plaintiffs  in  a 
greater  amount,  dec,  in  respect  of  the 
causes,  dtc    Held  bad,  on  special  de* 
murrer.    FaithfuU  v.  jiehUy,  183 

3.  Replication,  de  injuria,  197.     Plsaik 
IBS,  XIV.  1. 
rv.  Reduced  in  court  of  requests,  3.    Rb 
avxsTs,  II.  1. 

V.  Statutory,  recoverable  only  by  statutory 
remedy*  697.    Statute,  Iy. 

DEBTOR. 
Order  to  pay  money,  843.  Attobbbt,  Q.  8 

DECLARATION. 
I.  1.  Divisibility  of  count,  888.    Costs,  IT 

4e2 
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8.  Indebitatos  contiOy  W9.     Coktbact, 

n.  Etisutcb. 

DEDICATION. 
Page  833.    Statute,  LXIL 

DEDUCTIONS 
Page  66a.    Po«m,y.8. 

DEED. 
I.  Tender  for  execution,  866.     C«a»»aA- 

TIOV,  I. 

n.  Material  alteration  by  party  aTmiling 
himself  of  it,  622.    Bovb,!!. 

DEFAULT. 
Of  plaintiff,  870.    Saimve,  L  1. 
DELAY. 
L  Of  sheriff  in  executing  writ,  974.  Ejict- 

xxirr,  ni.  7. 
n.  LAcaxs. 

DELEGATION. 
Of  judicial  functions,  3.   Ra^uatn,  U.  1. 
726.     SxMioHS,  TO.  3,  740.     Fooa, 

xrv.  1. 

DEMAND. 

I.  And  refusal,  282.    Ikspiotiov. 

II.  Of  execution  of  instrument,  866.    Coa- 

roBATioir,  I. 
in.  Certainty  in,  776.    TaoviB,  H. 
IV.  Particulars  of,  897,400,408,796.  Pat- 

xxHT,  n. 

DEMURRAGE. 
Page  870.    Sairpixe,  L  I. 

DEMURRER. 

I.  Objections  to  declaration  on  demurrer  to 
plea  to  jurisdiction,  667.  Statutm,  IV. 

n.  Stating  points,  498.  Bills,  VI.  3.  Re- 
gina  ▼.  Jldenon.  883,  n. 

DEODAND. 

I.  When  it  accrues. 

No  deodand  accrues  in  the  case  of  a 


felonious  killin 


55- 


Therefore,  where  a  coroner's  inquisi- 
tion found  a  manslaughter  by  navigation 
of  a  steamboat,  and  that  the  steamboat 
was  moving  to  the  death,  and  was  of  the 
value  of,  dec  and  the  property  of,  dcc^  this 
court,  on  motion,  ordered  that  so  much 
of  the  inquisition  as  related  to  the  deodand 
should  be  quashed.  Regitia  v.  Poltcart,  818 
n.  Property. 

A  coroner's  inquisition  found  death  by 
misfortune,  and  that  certain  chattels 
moving  to  the  death  were  *•  the  goods  and 
chattels  of  and  in  the  possession  of  the 
proprietors  of  the  Hull  and  Belby  railway, 
and  of  the  proprietors  of  the  Leeds  and 
Selby  railway.  . 

Inqaisition  quashed,  for  not  showing 

the  deodand  to  be  the  property  of  parties 

named,  it  not  appearing  that  there  cx- 

■   isted-  any  corporations  or  corporation 

entitled  as  above.    Begina  v.  Wai.     826 

m.  Practice,  818.  Ante,  L 

DEPARTURE. 
In  pleading,  188.    DiBT,in.2. 


DEPOSmON. 
L  How  it  ought  to  be  taken,  999,    Wa»- 

BAVT,  m.  1. 

n.  Distinction  between  a  depositkm  aad  aa 
affidavit,  889.    WAmaAB-r,  IIL  a 

DETAINER. 
Page  626.    Exxcvtiok,  HL  4. 

DETERMINATION. 
Determinable  fee,  430.    Darrsx,  L  X 

DEVISE. 

L  What  words  give  a  feensimple. 

1.  Effectoftfae  word  estate,  229.  Post,IL 

2.  Implication,  from  charges,  tS9.    Posu 

n. 

3.  Effect  of  powers  requiring  a  fee. 
Devise  (before  stat  7  W-  4,  and  I  Vict. 

c.  26)  of  lands  to  D.  and  J.,  ibeir  heirs 
and  assigns  forever,  on  tmst  that  testa- 
tor's wife  should  bold  and  enjoy  lor  ber 
life,  on  the  farther  Intst  that  T.  sbooid 
hold  during  his  life,  subject  to  the  pay- 
ment of  an  annuity  to  testator's  nephev 
R. ;  the  wife  andT.,  daring  their  respeciiTt 
lives,  to  cut  as  much  timber  as  ought  be 
necessary  for  the  use  of  the  farms ;  aai 
from  and  after  the  deceases  of  the  wiie 
and  T.,  to  the  use  of  the  trustees  and  their 
assigns  in  trust, and  devise  to  the  nephev 
of  R.  and  his  heirs,  and,  for  want  of  »iidi 
Issue,  to  the  use  of  the  trustees  and  their 
assigns,  "in  trust  to  preserve  the  u«s 
and  remainders  from  being  defeated  f 
and,  from  and  for  want  of  sach  issue,  xs 
the  testator's  nephew  M.  and  his  heirs; 
and  for  want  of  such  issue,  to  the  testa- 
tor's other  nephews  successively,  an4 
their  respective  heirs  and  assigns ;  aod, 
furthermore,  on  the  trust  that  the  trustees, 
their  heirs  or  assigns,  should,  by  men- 
gage  or  demise  of  the  real  estate,  or  from 
the  rents  and  profits,  or  by  sach  other 
ways  and  means  as  they  should  think  fit, 
raise  and  levy,  or  borrow,  on  the  said 
real  estate,  SOL,  and  pay  and  apply  the 
same  to  that  amount  of  testators  jast 
debts  "contracted  by"  him  "and  laid  oa 
certain  purposes."  Testator  appointed 
his  wife  executrix. 

Held,  that  the  trustees  took  the  imme- 
diate legal  fee,  not  determinable  on  the 
payment  of  the  802.;  the  words  of  devise 
being  sufficient  to  give  a  fee,  and  no  ia- 
tention  appearing  by  the  other  provisions 
of  the  will  to  determine  the  estate  at  any 
other  period. 

The  will  was  made,  and  the  testator 
died  in  1808.  The  widow  married  again. 
In  1818  Uie  surviving  trustee  conveyed 
the  premises  to  her  husband.  The  widov 
died  in  1833.  Ejectment  was  brought  bf 
T.  against  the  husband  in  1838. 

Held  that,  on  these  fact^,  coupled  vita 
the  terms  of  the  will,  a  jury  could  not 
presume  that  the  trustees  had  reeonvej- 
ed  the  estate ;  and  that  the  actioa  coeU 
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not  be  mainttuBed.  Doi  tUnu  Dwrin  t. 
DofritM*  480 

H.  What  words  gire  a  life-estate. 

The  lather  of  M.  derised  lands  to  her 
in  fee,  subject  to  an  annaity  charged  on 
the  land  with  power  of  entry  and  distress. 

M.,  being  in  possession  nnder  the  will, 
(before  stat.  7  >¥.  4,  and  1  Vict,  c  26,) 
devised  as  follows : — 

As  to  my  worldly  goods  given  me  by 
my  father,!  give  and  bequeath  to  my  son 
C  an  tttaU  called  Lfintht  parith  of  B^ 
dnriog  his  natural  life;  and,  ailer  his 
decease,  I  give  and  bequeath  the  same 
•  unto  his  son  T.,  free  of  legacies  and 
mortgages. 

There  were  then  five  bequests  of  !«. 
respectively  to  two  sons  (not  including 
C.)  and  three  daughters  of  the  devisor, 
and  a  bequest  of  furniture  and  wearing 
apparel  to  two  other  daughters ;  and  then 
the  following  clause : 

Lastly,  all  the  rest,  residue  and  remain- 
der of  my  goods,  chattels,  rights,  and 
credits, personal  and  testamentary  estates, 
wheresoever  and  whatsoever,  I  hereby 
give  and  bequeath  to  my  son  C.,  whom  I 
make  sole  executor  of  this  my  will,  in 
paying  my  just  debts  and  legacies,  before 
given  in  and  by  this  my  will. 

Hddy  on  a  special  case  not  stating  any 
facts  as  to  the  real  or  personal  property 
of  the  devisor,  except  the  property  called 
L.,  and  not  stating  the  existence  of  any 
mortgage  on  L.,  that  T.  took  only  a  life 
estate  in  L.  Dot  dan,  Ltan  v.  Lean.  2S9 
III.  To  trustees. 

1.  When  they  take  a  fee  not  determina- 
ble, 480.    Ante,  1. 3. 

2.  Reconveyance,  when  not  presumed, 
430.    Ante,  L  3. 

DIRECTION. 
Of  mandamus,  362.    Coptbois,  III.  2. 

DISCRETION. 
In  issuing  execution,  3.    RiavasTt,  11.  1. 

DISHONOUR. 
Notice  of,  39, 43.    Bius,  lY. 

DISTRESS. 
L  Exemption  from  seizure. 
1.  Actual  use  by  owner. 

Trespass  for  taking  plaintitrs  dog. 
Plea ;  distress  damage  feasant  in  a  close. 
Replication,  that  the  dog,  when  taken,  was 
in  the  actual  possession  of  plaintiff's  son 
and  servant  B.,  and  then  under  the  per- 
sonal care  of,  and  being  used  by  B. 

Heldf  that  the  averments  in  the  replica- 
tion were  insufficient,  as  applied  to  a  dog, 
to  show  such  user  of  it  as  exempted  it 
from  seizure.    Bmmeh  v.  KenmngUm.    679 
2.  Fixtures. 

Fixtures  (as  kitchen  ranges,  stoves, 
coppers,  and  grates)  which  a  tenant  may 
sever  from  the  freehold  and  take  away 
during  his  term,  art  not  therefore  dis- 
trainable  for  rent. 


Those  things  only  can  be  distrained  for 

rent,  which  the  landlord  could  aAerwards 

restore  in  the  plight  in  which  they  were 

before  the  distress.    Darby  v.  Hart  it.  895 

IL  Warrant,  736.    Yavsoas,  II.  3. 

DISTURBANCE. 
I.  Of  common,  782.    YAaiAircs.  1. 2. 
n.  Of  way,  792.    YAaiAHcx,  1. 3. 

DIYER8ION. 
Page  919.    HieawAT,  L 

DIYISIBILTTY. 

I.  Of  messuages,  682.    Dowxa. 

II.  Of  issue,  383.    Costs,  IY. 

DOCKS. 
Rateability,  &35.    Pooa,  Y.  2. 

DOWER. 

By  the  custom  of  the  manor  of  Chel- 
tenham, the  wife  of  a  copyholder  was 
entitled  to  dower  of  the  copyhold  land  of 
which  her  husband  died  seised,  and  had 
the  whole  for  her  life,  and,  if  she  disposed 
of  it,  for  twelve  years  after;  or,  if  she 
married  again,  her  second  husband  had 
it.  The  copyhold  descended  to  the  young'^ 
est  son,  and,  in  default  of  sons,  to  the 
youngest  daughter.  A  private  act  (1  C. 
I,  c.  1)  was  passed  to  settle  the  customs, 
by  which  the  descent  was  directed  to  be 
in  fee  simple,  except  that,  in  default  of 
sons,  the  land,  instead  of  going  to  all  the 
daughters,  was  to  go  to  the  eldest.  Copy- 
holders were  enabled  to  assign  to  their 
wives  for  life  any  part  of  their  copyholds, 
ntitMuages,  and  land$  for  jointure,  and 
wives  accepting  before  marriage  of  such 
jointure  of  customary  lands,  or  accepting 
after  marriage  and  agreeing  after  the  hus- 
band*s  death,  were  barred  of  dower. 

And  it  was  enacted  that  wives  should 
have  for  dower  for  life  the  third  part  only 
of  their  husbands'  customary  lands,  to  be 
set  forth  and  assigned  to  them  by  the 
homage  of  the  court  in  which  the  hus- 
band's death  was  presented,  or  within 
such  time  after  the  court  as  the  steward 
should  limit  But  women  theretofore 
wives  of  copyholders  dying  tenant^  and 
wives  of  the  then  copyholders,  were  to 
enjoy  the  customary  lands  of  their  then  or 
late  husbands,  dying  tenants^  under  the  old 
eustom.  Wives  of  copyholders  joining 
with  their  husbands  in  any  grant,  dcc^  of 
any  customary  fMMMogct  or  lands,  (having 
been  first  solely  examined,)  were  barred 
of  all  estate  in  such  lands. 

Held,  that  the  wife  might  claim,  as  her 
dower  for  life,  a  third  of  all  the  copy- 
holds of  which  her  husband  had  been 
seised  during  the  coverture. 

And  that,  on  common  law  principles, 
she  was  to  have  a  third  in  value  of  all  the 
lands,  estimating  the  value  as  if.  was  at 
the  time  of  the  aasignoient,  although  they 
bad  bean  conraycd  away  during  the  bus 
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bud's  life,  and  improred  in  valae  by 
buildings  erected  after  the  conveyance 
and  before  the  assignment  And  although, 
by  conveyances  subseqnent  to  that  by 
the  hnsband,  the  land,  ^c^  had  been  di- 
vided into  several  parcels,  and  was  held 
by  several  parties  at  the  time  of  his  death. 

Held,  no  objection  to  the  wife's  title,  that 
the  homage  had  assigned  third  parts 
severally  in  the  respective  parcels  held 
by  such  several  parties,  although  some 
of  the  buildings  had  been  erected  by  the 
holders  since  the  husband's  death,  and 
their  value  was  taken  into  consideration 
in  the  assignment  of  dower. 

Or  that  the  homage  had  assigned  parts 
of  houses  in  the  several  holdings :  Or  that 
the  death  of  the  husband  had  not  been 
presented,  or  the  dower  assigned,  for 
several  years'after  his  death :  it  not  ap- 
pearing that  there  had  been  any  unrea- 
sonable delay  on  the  part  of  the  wife, 
who  had  enforced  the  assignment  by 
mandamus  to  the  lord. 

And  that  the  wife's  title,  as  lessor  of 
the  plaintifl'  in  ejectment,  was  good,  al- 
though she  was  not  admitted  after  the 
assignment  Dot  dem*  JUddtU  v.  Gimti- 
neU.  662 

DUE  DILIGENCE. 
Notice  of  dishonour,  43.    Bills,  IV.  8. 

DUTY. 
Breach,  when  actionable,  900.  MAaaiAox,L 


ECCLESIASTICAL  COURT. 
Page  698.    PmoHiBiTioK,  I. 

ECCLESIASTICAL  LAW. 
Marriage  license,  900.  MAaaiAex,  I. 

EJECTMENT. 
I.  Who  may  maintain. 

1.  Lessee  of  copyholder,  410.  Covt- 
noLD,  IV. 

2.  Dowress  of  copyhold,  though  not  ad- 
mitted, 682.    Dowuu 

3.  Creditor  on  an  elegit,  700.  Post,  IIL  2. 
H.  Practice. 

1.  At  what  time  defendant  may  appear, 
plead,  compel  replication,  dec,  1.  Reg. 
Oen. 

2.  Consent  rule  where  a  municipal  cor- 
poration is  defendant 

The  rule,  Mich.  1  G.  4,  that  in  the  con- 
sent rule  in  ejectment  defendant  shall  con- 
sent to  confess  upon  the  trial  that  he  was 
in  possession  of  the  premises  specified 
at  the  time  of  service  of  the  declaration, 
extends  to  municipal  corporations.  And 
such  a  corporation  must  consent  in  that 
form,  though  the  ejectment  be  brought  to 
enforce  an  elegit  against  their  landa,  and 
the  defence  be  that  the  lands  are  not  pos- 
sessed by  the  corporation  for  any  but 
public  purposes,  and  therefore  were  not 
liable  to  the  execution. 

The  required  conftssion  in  the  consent 


rule  does  not  exclude  nieh  defence :  Bot, 
where  an  action  lies  against  the  edr|Mifa- 

tion, 

Qiutrt,  whether  diey  can  exempt  their 
lands  from  execution  by  alleging  thai 
they  are  held  only  for  the  purposes  of  the 
borough  under  stat  5  dc  6  W.  4,  c  76,  s.92. 

Declaration  in  ejectment  being  deliver- 
ed, and  a  rule  obtained  for  judgment  un- 
less the  tenant  in  possession  appeared  and 
pleaded,  the  coiporation,  who  held  the 
lands,  applied  on  summons  for  time  to 
plead,  and  for  liberty  to  defend  without 
confessing  the  possession.  The  judge, 
in  Michaelmas  vacation,  referred  the  lat- 
ter application  to  the  court,  and  gave 
time  for  pleading.  Another  order  was 
aAerwards  made  in  the  cause,  on  sum- 
mons, during  the  same  vacation,  as  to 
pleading  and  particulars.  In  Hilary  term 
*the  corporation  moved  the  court  for  leave 
to  consent  as  above,  and  also  that  the  de- 
claration and  rule  u»  plead  might  be  set 
aside  for  an  irregularity  in  the  serrice, 
which  had  not  been  complained  of  before 
the  judge  at  chambers. 

Held,  that  the  latter  part  of  the  motion 
was  too  late.    Doe  dem.  Parr  v.  Roe.    700 

3.  Death  of  lessor  pending  rule  for  ner 
trial. 

When,  after  a  verdict  for  defendant  io 
ejectment,  a  rule  nisi  for  a  new  trial  has 
been  obtained,  and  afterwards,  and  before 
cause  shown,  the  lessor  of  the  plaintiff 
dies,  and  the  rule  is  supported  by  a  partr 
professing  to  represent  the  interest  of  the 
late  lessor, 

Qiiorv,  whether,  if  the  rule  be  made 
absolute,  the  court  will  impose  the  con- 
dition that  defendant  shall  have  secnrttv 
for  costs.    Dot  ditm»  Coamt  v.  Caumg^  426 

4.  Irregularity,    when     available,    700i 
Ami,  2. 

6.  Setting  aside  judgment,  as  an  indnl- 
^nce,  974.    Post,  7. 

6.  Judgment  nunc  pro  tunc,  I.  Reg.  CSen. 

7.  Hal^re  facias  possessionem  :  liability 
of  sheriff  for  delay  in  executing. 

The  lessor  of  the  plaintiff  in  ejectment 
having  recovered  judgment  against  the 
casual  objector,  obtained  a  writ  of  ha- 
bere facias  possessionem,  and  deliver- 
ed the  warrant  to  the  sheriff's  officer 
to  be  executed.  The  sheriff  having 
received  notice  that  the  landlord  intend- 
ed to  apply  to  set  aside  the  proceedings 
for  irregularity,  his  officer  did  not  execute 
the  possession ;  and  the  proceedings  were 
afterwards  set  aside  by  a  judge's  order, 
but  not  for  irregularity,  the  landlord  being 
let  in  to  plead  on  payment  of  costs.  The 
sheriff  had  not  been  ruled  to  return  the 
writ  The  lessor  of  the  plaintiff  had  in- 
curred expense  before  the  judgment  was 
set  aside  in  endeavodring  to  get  the  writ 
executed;  which  expense  Uie  master 
refused  to  allow  on  tasation. 
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Hdif  that  the  lessor  of  the  plaintiff  was 
entitled  to  recover  this  expense  in  an 
action  against  the  sheriffs  officer  for  de- 
laying to  execute  the  possession.  Jfojon 
V.  Paynter,  ©74 

III.  Notice  to  qait,  806.    Nomos,  n.9. 

ELECTION. 
C.  1.  Of  officers :  omission  when  incurable, 
878.    Statute,  XLIIL  8. 
8.  By  majority  of  body  corporate,  866. 

CoBPomATioir,  I. 
8.  Of  board  of  guardians.    Poem,  IL 
n.  Of  remedies. 

Attachment  or  order  to  pay,  S48.  Arron* 
VST,  II.  3. 

ELEGIT. 

Against   a   mnnicipal   corporation*    700. 

EiSGTxxirr,  III.  3. 

ELY  PLACE. 
Page  832.    Statutx,  LXIL 

ENGLAND. 

Jarisdiction  of  English  courts  when  ousted, 
667.    8t4Tuts,IV. 

ENTIRETIE8. 
Waste    by   assignees    of  husband,    346. 

Wastx. 

ENTRY. 
With  clerk  of  peace,  119.     Pooa,  XV.  1. 

ESTATE. 
L  Tenancy  by  entireties  for  joint  lives  and 

the  life  of  the  survivor,  345.    Wastx. 
tl.  Lirx. 

ESTOPPEL. 

I.  By  application  to  justices,  821.    Pooa, 
XVL 

II.  By  order  unappealed  against,  221.  Poom, 
XVL 

III.  By  recital  in  order,  221.    Poor,  XVL 

IV.  By  acquiescence,  271.    Statutx,  LIX. 
y.  By  joining  issue  with  parties  as  compe- 
tent to  traverse,  636.    MAKDAXut,  Xu.  2. 

VI.  Of  plaintiff,  by  the  form  in  which  he 

enters  up  judgment,  288.     Maxdaxus, 

III.  2. 
VIL  Of  sheriflffrom  denying  that  he  seized 

goods  by  virtue  of  the  writ,  419.  Saxairr, 

L2. 

EVICTION. 
Page  518.    Lahdloxd  akd  TavAirT,  X  !• 

EVIDENCE. 

L  Onus  of  proof. 

1.  On  commissioners  that  they  had  juris- 
diction, 18.    RsaossTs,  1, 2. 

2.  In  settlement  cases,  262.  Pooa,  XI.  1. 
8.  When  not  necessary  to  dispose  of 

elder  branches,  816,  n.   Maitbaxits,  X. 
4^  On  an  allegation  that  defendant  bonA 

fide  received  a  bill  before  fiat,  707. 

BAHKavrr,  IIL  3. 
6.  To  bring  a  party  within  an  exemption 

from  penalties,  799.    AroraxcAXT. 

6.  That  a  corporation  exists  by  a  certain 
name,.  826.    Dsosavd,  II. 

7.  On  objection  to  specificalkm  of  a  pa^ 
teat,  988.    Patsvt. 


IL  Admissions. 

1.  Inference  of  notici^  of  dishonour  fjrom 
promise  to  pay,  39.   Bilu,  IV.  5. 

2.  From  objecting  on  another  ground, 
814.    Bills,  IV.  5. 

3.  Documentary :  explanation  of  mean- 
ing, 400.     PATXXIfT,  11.  1. 

4.  Documentary :  the  whole  to  be  sub- 
mitted to  the  jury,  403.  Patmxxt,  U.  2. 

5.  By  accepting  sum  tendered,  409.  Tss- 
nxm,  I.  .2. 

6.  Inference  from  non-production  on  no- 
tice, 814.    Bills,  IV.  5. 

7.  With  reference  to  the  time  at  which 
and  with  respect  to  which  the  admis- 
sion is  made,  845.    Paktnxb,  I. 

m.  Admissions  on  the  pleadings. 

1.  By  not  denying,  252.    Pour,  XI.  1. 

2.  In  particulars  of  demand,  397,  400, 
403.    Patxxkt,  U. 

3.  By  payment  into  court 

Plaintiff  brought  indebitatus  assump- 
sit for  work  and  labour,  Scc^  as  an  attor- 
ney, and  delivered  a  particular  claiming 
2692.  for  defending  two  prosecutions. 
Defendants  paid  522.  into  court,  statin? 
that  they  had  paid  it  to  cover  all  the 
items  previous  to  a  certain  day :  and 
they  pleaded  the  payment,  with  a  denial 
of  damage  ultra,  on  which  issue  was 
taken. 

Held,  that  the  payment  into  court  ad- 
milted  nothing  but  a  liability  to  the 
amount  of  522.,  and  that,  in  their  defence 
as  to  the  residue,  defendants  might  deny 
having  at  any  time  retained  plaintiff  as 
their  attorney.  Steavemon  v.  Berwick^ 
Mayor,  SfC,  154 

IV.  Documentary:  proof  of  execution. 

1.  When  not  dispensed  with:  adverse 
custody. 

Defendant,  to  prove  that  he  had  been 
in  partnership  with  plaintiff,  offered  in 
evidence  a  written  contract  purporting  to 
be  made  by  plaintiff  and  defendant,  as 
partners,  with  K.,  a  builder,  for  work 
done  by  K.  upon  the  premises  where 

Slaintiff  carried  on  business,  in  which 
efendant  alleged  himself  to  have  been 
partner.  The  document  was  in  plain- 
tiff's custody,  and  produced  by  him  on 
notice. 

Htld,  that  the  contract  was  not  admis- 
sible without  proof  of  the  execution,  as 
an  instrument  under  which  plaintiff 
claimed  an  interest    CoUim  v.  Bayntun. 

117 

2.  When  dispensed  with :  by  the  plead- 
ing, 252.    Pooa,  XI.  1. 

V.  Notice  to  produce,  814.    Bills,  IV.  5. 
VL  Stamp.    Stamp. 

Vn.  Inspection.    Ixspxctioh. 

Vin.  Documentary:   evidence  by  statute. 

Effect  of  irregnlaritv  256,271.  Btatotx, 

Lin.  LIX.  ** 

CL  Documentary:  AvwianaX^o^^T  c^^v^ 

of  trade,  424.    C^^cf.lU-^- 
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X.  Effect  of  particular  documents. 

1.  Recitals  in  order.    JUgma  ▼.  Stamper, 

122 

2.  Books  of  public  company  irregularly 
kept,  266,  271.    Statuts,  LIII.  LIX. 

3.  Letters  of  bankropt,  61.  BAVKmirvr, 
1.2. 

XL  Declarations. 

1.  As  explanatory  of  motive,  61.  Baitk- 
mvwr,  I.  2. 

2.  See  admission,  ant&,  IL 

XQ.  With  reference  to  particular  facts: 
adulterine  bastardy,  444.    Pooa,  XV.  4. 

Xni.  With  reference  to  the  state  of  the 
pleadings. 

1.  AAer  traversing  payment  instead  of 
new  assigning,  77.    Plea,  IV.  1. 

2.  On  feigned  issue  to  try  who  has  the 
better  title  to  a  presentation,  316,  n. 
Mahdaxiti,  X. 

3.  Illegality  not  pleaded,  but  appearing  by 
plaintiff's  own  evidence,  414.  Plxa,  III. 

XrV.  Excluded  by  statute.    Pooa. 

EXAMINATION. 
DsrosiTiov.    Pooa. 

EXCEPTION. 

Not  implied,  294.    Sjpibits. 

EXCEPTIONS. 

Stating  in  paper-book.    Btginar.JiUkrmn. 

883,  n. 

EXCUSE. 
I.  From  act  of  stranger,  of  plaintiff's  tenant, 
or  subsequent  act  of  defendant,  766.  Wa- 

TBBCOUBSS. 

IL  Distinction  between  excuse  and  dis- 
charge, 197.    Pliadxhs,  XrV.  1. 

EXECUTION. 

I.  1.  Act  of  Court  of  Requests,  3, 18.    Rb- 

liUESTI. 

2.  Against  municipal  corporations,  700. 

ElBCTMBlfT,  in.  2. 

3.  Liability  of  sheriff  for  delay,  974. 
Ejbgtmbvt,  IIL  7. 

II.  Fieri  facias. 

1.  Proceeds,  how  applied  where  insol- 
vency intervenes. 

Judgment  was  obtained  against  defend- 
ant, a  pawnbroker,  on  a  warrant  of  attor- 
ney, and  a  seizure  was  made  under  a  fi.  fa. 
An  action  being  brought  against  defend- 
ant after  the  seizure,  he  was  taken  under 
a  ca.  sa.  in  that  action,  and  afterwards 
discharged  by  the  Insolvent  Debtors' 
Court.  The  sheriff  had  realized  money 
on  the  seizure,  parUy  from  the  sale  of  the 
defendant's  goods,  and  partly  by  the  re- 
demption of  pledges  since  the  seizure. 
The  insolvent's  assignee  claimed,  under 
Stat  1  dc  2  Vict.  c.  110,  s.  61,  the  moneys 
so  realized  both  before  and  after  the  im- 
prisonment commenced. 

Ordered,  that  the  sheriff  should  pay  to 
the  execution  creditor  the  moneys  realized 
before  the  imprisonment  commenced,  and 


the  remainder  to  the  assigBee.    Sfmin 
HuetiOH, 

2.  Landlord's  claim  for  rent,  419.  SmMmxn, 
hit. 
UL  Capias  ad  satisfaciendum. 

1.  Testatum,  when  necessary. 

In  an  action,  venue  Yorkshire,  &  fi.  fa. 
issued  into  Yorkshire ;  the  sheriff  reuim- 
ed  levy  of  part,  and  nulla  bona  as  to 
the  residue.  Afterwards  a  csl  sa*  issued 
into  Middlesex,  reciting  the  Yorkshire  t. 
ft.  and  return  thereto;  and*  afier  that,  a 
ca.  sa.  into  Yorkshire,  also  reciting  the 
Yorkshire  t.  fa.  and  the  retom  thereta 
Defendant  was  taken  on  the  Yorkshire  ca. 
sa.,  but  discharged  on  habeas  corpus,  on 
the  ground  of  supposed  privilege  at  the 
time  of  arrest.  After  the  supposed  pri  ri- 
lege  had  expired,  he  was  taken  in  Middle- 
sex, on  the  Middlesex  ca.  sa. 

The  court  discharged  the  defendant, 
and  set  aside  the  execution  of  the  Middle- 
sex ca.  sa.  as  irregular,  because  there 
should  have  been  a  Yorkshire  ca.  sa.  in  the 
first  instance,  and  then  a  Middlesex  testa- 
tum «a.  sa.  reciting  such  Yorirshire  ca.  sa. 

The  court  also  refused  to  allow  the  Mid- 
dlesex ca.  sa.  to  be  amended  on  the  appli- 
cation of  the  judgment  creditor;  firs^  be- 
cause the  Yorkshire  ca.  sa.  having  issued 
after  the  Middlesex  one,  the  latter  could 
not  be  made  good  by  any  ameodmeoi; 
secondly,  becaase  the  rule  for  amending 
was  obtained  after  the  rule  for  setting 
aside  the  execution,  and  only  two  days 
before  showing  cause. 

Whether,  after  an  arrest  and  dischari^ 
therefrom,  on  the  ground  of  privilege,  (oot 
being  parliamentary;  see  stat.  2  (1)  Ja.  1, 
c  13,)  a  party  can  be  again  arrestcKl  after 
the  privilege  has  expired,  ^twrr.  Totfoi 
Y.  Newton,  311 

2.  Amendment :  what  not  amendable,  and 
when,  319.    Ant^,2. 

8.  Amendment  of  variance  after  return, 

914.    Wbit,  L  1. 
4.  Detainer  where  valid. 

If  a  defendant  is  taken  in  execution  at 
the  suit  of  A.,  and  detained  on  other  writs 
held  by  the  sheriff  at  the  time  of  such  ar- 
rest, and  is  afterwards  discharged  as  to 
A.*s  suit  because  the  judgment  was  a  year 
and  a  day  old,  and  not  revived  by  »ei.fa, 
the  detainers  are  nevertheless  valid,  on- 
less  the  sheriff  has  himself  been  guilty  of 
misconduct  in  the  original  arrest 

It  is  no  ground  of  discharge  from  ar- 
rest on  a  ca.  sa.,  that  the  defendant  wis 
formeriy  arrested  on  the  same  writ,  (re- 
turnable immediately  after  ezeention,) 
and  discharged  on  the  ground  of  priTiIege 
as  a  l>arrister. 

A  rale  making  the  same  order  in  sere 
ral  causes  may  be  moved  for  on  a  sis^e 
affidavit  entitled  in  all  the  causes.  JSai^ 
raik  V.  iVfwtefi.  5tt 

6.  Effect  of  promise  by  a  atraiifer  that  the 
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debtor,  if  dischaigcd,  shall  pay,  088. 
Bavkmvft,  y.  8. 
6.  Second  arrest  after  dischar|^on  ground 
of  privilege,  319, 536.    Ant^,  1, 4. 

IV.  Elegit,  700.    EjEcmawT,  m.  8, 

V.  Habere  facias  possessionem :  when  to  be 
ezecated,  974.    Ejbgtxiht,  IIL  7. 

VL  Under  warrant  of  attorney :  who  may 
apply  to  set  aside,  868.    Bavkrupt,  VL 
Vn.  Of  document,  1 17.    Evidxhgb,  IV.  1. 

EXEMPTION. 
Onus  of  proof,  799.    ArorHBCABV. 


FACTOR. 

ASXITT. 

FACULTY. 
Page  593.    Paoai  bxtiov ,  L 

FEE. 

What  words  pass,  889, 480.    Dbvibb. 

FEIGNED  ISSUE. 

As  to  who  has  better  title  to  presentation: 

primi  facie  case,  316,  n.    Maitdaxus,  X. 

FELLOWSHIP. 
Title  to  presentation,  31 6,  n.  MAjrnAxirs,  X 

FELONY. 
Felonions  killing,  818.    Dsodjjtb,  L 

FENCE. 
On  side  of  turnpike  road,  860.   Mavbaxvs, 

VI.  2. 

FINALITY. 
Page  98.    Abbitkatiov,  IV.  3. 

FIRE. 
As  between  landlord  and  tenant,  481.  Lavs* 

Loan  AVD  TXHAHT,  L  3. 

FIXTURES. 
Not  distrainable,  895.    Distuss,  L  8. 

FOOTWAY. 
HisawAT. 

FOREIGN  LAW. 
Notice  of  dishonour,  43.    Bius,  IV.  8. 

FORFEITURE. 
Of  railway  shares,  856.    Statutb,  LIIL 

FORM 
Statutory,  148.    WAaaAVT,  IV.  718.  Pilots 

FRAUD, 
f.  In  registry  of  births,  886.    Rmxstbt. 
n.  Statute  of  Frauds.    Statvtx. 

FREEBENCH. 
Down. 

FREEMAN. 
Right  of  eommoo,  788.    Vabiavci,  L  8, 

FRENCH  LAW. 
Notice  of  dishonour,  48.    Bilu,  IV.  3. 


GAMBLING. 
Page  681.    Waou. 


GENERALITY. 
Page  870.  Saipnae,  L  1.    889.  WAaBAjrr, 
IIL  1.    938.  Patbvt. 

GUARANTEE. 
L  Or  original  promise,  988.     BAVKmurr. 
V.8. 

IL  Illegal  inducement  to  sign  bankrupt's 
certificate,  490.    Bahkbupt,  V.  1. 

in.  That  debtor  imprisoned  in  execution 
shall  pay  if  discharged,  988.  Bajtxbvpt, 

GUARDIAN. 
Pooi^IL 


HABEAS  CORPUS. 
L  On  single  affidavit  in  several  causes,  526. 

Exxcvnoir,  IIL  4. 
n.  See  also,  143.    Wabbaht,  IV. 

HABERE  FACIAS  POSSESSIONEM. 
Page  974.    Ejbctkbbt,  m.  7. 

HEAD. 
Page  866.    Cobpobatiob,  L 

HEARING. 
What  is,  119.    Poob,XV.  L    684.    Hioi 

WAT. 

HERIOT. 
Page  776.    Tbovxb,  IL 

HIGHWAY. 
I.  Diversion. 

On  appeal  to  the  sessions,  under  stat 
5  dc  6  W.  4,  c  50,  ss.  88, 89,  where  justices 
have  certilled  for  diverting  a  highway 
the  sessions  cannot  order  such  diversioa 
if  it  appear  that  the  proposed  new  way 
was  either  not  nearer,  or  not  more  com- 
modious to  the  public  than  the  old,  or 
that  the  appellant  would  be  injured  or 
aggrieved  by  the  order. 

Sect  108,  giving  a  certiorari,  and  em- 
powering the  sessions  to  state  a  special 
case,  extends  to  orders  made  on  appeal 
and  a  trial  by  a  jury,  under  sect  89. 

Two  justices  made  a  certificate  for  di- 
verting parts  of  a  highway  described  in 
the  certificate  as  leading  from  Wyke  to 
Azminster.  The  part  to  be  diverted  ran 
from  A.  to  B.,  there  meeting  the  Axmins- 
ter  turnpike  road,  (which,  at  the  point 
B.,  communicated  with  various  other 
plaees.)  and  along  that  road  in  the  direc- 
tion of  Azminster,  to  a  point  C.  The 
proposed  new  line  ran  directly  from  A.  to 
C.,  meeting  the  tnmpike  road  at  that  point 
And  the  justices  certified  that  by  the  new 
line  it  would  be  eighty  yards  nearer  from 
Wyke  to  Azminster  than  by  the  old,  and 
that,  the  highway  being  diverted  into  the 
new  line,  the  part  A.  B.  would  become 
unnecessary.  Appeal,  on  the  ground  that, 
reference  being  had  to  the  different  towns 
and  places  with  which  the  original  paru 
of  the  highway  commu^^^*^^>  the  new 
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line  proposed  to  be  Mbstkated  for  the 
old  would  not  be  nearer. 

Held,  tbM  on  the  trial  of  such  appeal 
the  proper  qoestion  for  the  jary.so  far  as 
related  to  the  comparative  «canicM»  was, 
whether  the  distance  from  A.  to  the  tarn- 
pike  road  at  B.  was  less  by  the  line  A.  C.  B. 
than  by  the  old  line  A.  B.:  and  not  whether 
the  distance  from  Wyke  to  Azminater  by 

A.  C.  B.  was  less  than  by  the  old  line  A. 

B.  Begma  Y.  ShOet.  919 
IL  Surveyor's  accounts. 

1.  Under  stat.  6  A  6  W.  4,  c.  60,  ss.  44, 
105,  no  appeal  lies  to  quarter  sessions 
against  the  allowance  of  the  surveyor's 
accounts  at  petty  sessions. 
Where  the  justices  ia  petty  sessions 
bad  allowed  accounts  which  were  eom- 
plained  of,  but,  as  tber  themselves  de- 
posed, had  not  entered  fully  into  the  case» 
under  the  impression  that  an  appeal  lay 
to  the  quarter  sessions,  and  that  the  ease 
involved  important  questions  of  law,  this 
court,  after  deciding  that  no  such  appeal 
lay,  refused  a  mandamus  to  the  petty 
sessions  to  review  the  allowance.  Begina 
V.  Wesi  Riding  /MfMCH  624 

%  Appeal  elattse,  694.    Ant^  1. 
nL  Award  of  costs  at  sessions,  786.    8i8- 

BioHs,  m.  3.    736.  VxiTDoas,  IT.  8. 
IV.  Competency  of  non-rated  landowners^ 

411.      WlTHS»B,I.l. 

HOMAGE. 
Page  688.    DowxB. 

HOMICIDE. 
Page  81 8,. 886.    BaaiiAVS. 

HORSERACE. 
Page  631.    WAoxa. 

HosprrAL. 

Iftcorporated,  866.   ComvoaATunry  L 

HOUSE  OF  CORRECTION. 
What  not  rateable,  170.    Pooa,  Y.  h 


ILLEOALmr. 
L  Of  distress  warrant,  736.    ymoB8,IL3. 
IL  Pleading,  894.    SpiatTs.  414.  Puu,m. 

ILLEGITIMACT. 
Pooa,  XV. 

IMPLICATION. 
I.  Fee  by,  889.    Dxvibb,  IL 
IL  Of  condition  in  a  recognisanee,  464. 
CxanoaAai,  IV. 

IMPOSSIBILITY. 
When  no  answer,  766.    WATxaeovmss. 

IMPRISONMENT. 
L  Under  ca.  sa.    Exxcqtiov,  HI. 
IL  Under  illegal  warranL    WAauAvr* 

IMPROVEMENTS. 
Dower  of,  688.   Dowaa. 

INDEBITATUS  COUNTa      ' 

PltgeSM.    CovTBAeT,  m.  8.    880.  Dxbt, 

LI. 


INMOTMBirr. 
L   For  disobeying   order  lor    eosta,  119 

PoaB,Xy.  I. 
IL  Costs  after  cerlioraR  by  defendaat^  4SC 

CxXTlOAABf ,  IV. 

INFANT. 

Action  by;  where  himself  contnlmtory  to 
the  mischief,  89.    NxeLiexscx,  I,  L 

INFERENCE. 
From  conduct,  39,  814.    Bills,  IV.  4»  & 

INHABITANT. 
Non-rated  landowner,  411.    Witjikss,  L  1. 

INQUISITION. 
L  Quashed  for  not  showing  the  property, 

886.    Dxodavb,  IL 
IL  Quashed  partially,  818.    Dxodajtd,  L 

INSOLVENT  DEBTOR. 

L  Where  insolvency  intervenes  whilst  the 
sheriff  is  selling  under  fi.  fa.,  308.  Exx- 
cuTiav,  n.  1. 

IL  Judgment  on  the  warrau*.  of  attorney. 
Where  an  insolvent  debtor,  before  his 
discharge,  had  given  a  warrant  of  attor- 
ney to  enter  up  judgment  against  him  ia 
the  name  of  the  provisional  assignee, 
under  stat.  7  G.  4,  c  67,  s.  67,  (s«e  staL 
1  Sl  8  Vict  c.  110,  s.  87 ;)  Held  that,  aHier 
the  insolvent's  death,  neither  the  Insol- 
vent Debtor's  Court  nor  this  court  could, 
under  that  clause,  order  judgment  to  be 
entered  up  of  a  term  after  the  insohrexf  s 
death. 

And  this  court  refused  to  grant  a  rule 
nisi  for  entering  judgment,  naac  pro 
tunc,  of  a  term  previous  to  the  dea!th ; 
though  assets  had  not  accrued  till  after 
the  death,  and  though  the  Insolvent  Debt- 
or's Court  had  made  an  order  for  execo- 
tion  on  the  judgment,  but  suspended  it, 
that  the  opinion  of  this  court  migia  be 
taken  on  the  validity  of  such  judgment 
Harden  y.  Fcrtyth,  177. 

INSPECTION. 
For  purposes  of  framing  plea. 

By  an  act  (6  ft  7  W.  4,  c.  Ixxiz.)  es- 
tablishing a  railway  company,  the  ma- 
nagement of  the  company  was  vesssil  in 
directors ;  they  were  empowered  to  make 
calls,  under  certain  regulations  as  to  time, 
Ac,  and  were  directed  to  enter  their  pro- 
ceedings in  books;  and  it  was  declared 
competent  to  any  general  or  special  geae> 
ral  meeting  of  the  company  to  caH  fer 
and  inspect  all  books,  ftc,  and  doco* 
ments,  relating  to  the  company,  and  to 
require  any  information  from  the  di- 
rectors. 

It  was  also  provided  that,  m  any  ac- 
tion by  the  company  against  a  sharenold- 
er  for  calla,  it  should  be  sufficient  to  de- 
clare that  defendant,  being  proprietor  of 
a  share,  is  indebted  to  the  company,  ia 
such  sum  as  the  calls  amount  to,  for  so 
many  calls  upon  a  $hart  belonging  to 
him,  whereby  an  action  hath  accrued,  fa; 
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and  it  slioiili  be  tallleieiit  to  prove  that 
tlefeodant,  ai  the  time  of  making  the  calls, 
was  a  sharehohler,  and  that  such  call  was 
in  fact  made  and  notice  of  it  given,  as 
directed  by  the  act;  wherenpoa  the  plain- 
tilTs  should  recover,  nnless  it  appeared 
that  the  call  exceeded  the  proper  amount, 
or  was  made  payable  too  soon  afler  the 
last  preceding  call,  or  that  notice  had  not 
been  given  according  to  the  act 

In  an  action  against  a  shareholder  for 
calle,  the  declaration  being  as  above, 

BHd  that  the  defendant  conld  notclaim  to 
inspect  the  minate-books  of  the  company 
and  of  the  directors'  meetings,  **  particu- 
larly with  respect  to  the  calls"  sued  apon, 
for  the  purpose  of  framing  his  plea :  and 
a  rule  of  nisi  for  such  inspection  was 
discharged. 

The  defendant,  in  the  first  instance, 
applied  to  a  judge,  on  summons,  which 
was  attended  by  the  plaintiffs ;  and  the 
judge  referred  the  question  to  the  court 

Semhlif  that,  if  the  inspection  had  been 
graotable,  the  proceedings  on  smnmons 
were  equivalent  to  a  demand  and  refusal. 
Birminghafn,  Bfittoi^  and  Thamu  Jtmetum 
Baiiway  Companff  v.  White.  282 

INTERE8T. 
L  Of  justice,  467.    CsBTioaAai,  IT. 
IL  Of  witness.    Witksss. 
m.  In  document,  117.    Evisswca,  IV.  1. 
rV.  In   proceedings   by  mandamus,    636. 

Maitdaxui,  XII.  2. 
y.  Of  bauikrupt  in  the  estate  under  the 

bankruptcy,  868.    BAiramurr,  VI. 

INVALIDITY. 
When  cured  by  statute,  84.    Lxsn-^AX* 

IRELAND. 
Debts  recoverable  only  in,  667.  Statotb^IV. 

IRREGULARITT. 
I.  In  omitting  testatum  clause,  819.    Exa- 

eirrioir,  m.  1. 
XL  Time  to  object,  700.     Sjictkbst,  m. 
2, 914.    WaiT,  L  1. 

I88UE. 
L  Divisibility,  888.    Coan^  IV. 
IL  In  settlement  cases,  262.    Fooa,  XI.  I. 


JAILER. 
When  not  rateable,  170.    Pooa,  V.  1. 

JOINT-STOCK  COMPANT. 

PUBLIC.COXPAKT. 

JOINT  TENANT. 
Settlement,  67 1.    Pooa,  IX.  2. 
JUDGE. 
I.  Cannot  delegate  judicial   funotkws,  8. 

Rb^obsts,  IL  1. 
XL  When  not  liable  for  error  of  elerk,  18. 

RRaoiSTB,L2ii 
III.  His  notes,  846.    PAanrsa,  L 
iV.  Amendment  of  record  from  hia  reeoUee* 

tion,  636.    Mabbaxus,  XIL  2. 
V.  Certificate  under  1  W.  4,  c  7»  a.  8»  689. 
Reg.  Oen. 
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JUDCOCENT. 
L8i|niing  under  judge's  certificate  under 

1  W.4,c.7,s.2,699.    Reg.Gen. 
Q.  Nunc  pro  tone. 

1.  In  ejectment,  1.    Reg.  Gen. 

2.  When  refused  after  (&ath  of  defendant, 

177.      IXSOLYBVT,  IL 

HL  Arrested  for  defective  allegation  of  re- 
quest, 980.    Mabbiaob,  I. 

IV.  Noa  obstante  veredicto,  849.  Bills,  IL  1. 

V.  Of  non.  pros,  in  ejectment,  1.  Reg.  Gen. 
VL  On  warrant  of  attorney  under  insolvent 

acts,  177.    Ixsolvbbt,  IL 
Vn.  Setting  aside :   as  an  indulgence,  or 

for  irregularity,  974.    Ejbctxbbt,  IIL  7. 
VUL  Against  company  instead  of  its  officer* 

288.    Mabdahvs,  III.  2. 
DC.  Order  of  court  to  ground,  under  1  db  2 

Vicl.  c.  110,  s.  18,  243.    Attobkbt,  IL  8. 
X.  Of  inferior  court:  presumption  from,  18. 

RsaUBBTS,  I.  2. 

JURISDICTION. 
L  Generally. 

1.  Distinction  between  jurisdiction  over 
the  subject-matter,  and  jurisdiction 
over  the  person,  889.  Warraht,  III.  1. 

2.  Dependent  on  information  on  oath,  889. 
Wabbabt,  m.  1. 

8.  Dependent  on  application  and  hearing, 

199.    PooB,  XV.  I. 
4.  Applicant  how  far  estopped  from  dia* 

pnting,  221.    Poob,  XVI. 
6.  Must  appear  on  face  of  warrant,  148, 

889.    Wabbabt,  736.    Vsif  noa,  IL  8. 
6.  Must  appear  on  face  of  order,  677. 

PooB,  XV.  2. 
T.  On  Ihce  of  conviction,  how  far  dis* 

?ensed  with  by  statutory  form,  712i 
^ILOT. 

8.  Statutory  claims  enforced  only  by  sta- 
tutory jurisdiction,  667.   Statutb,  IV. 

9.  Not  presumed  froiii  act  of  inferior 
court,  18.    RaaoBSTs,  n.  1. 

10.  How  far  inquinble  on  aflldavit;  66. 
Cbbtiobabi,  IIL 

IL  For  limited  amounts  r  by  reduction  of 

demand,  8.    RsauBsrs,  1. 2. 
in.  Appellate. 

1.  Of  quarter  sessions,  825.  Pooa,  XV.  8. 

2.  Of  lords  of  treasury,  751.  Statvtb« 
XLIIL  4. 

rV.  Of  univereity  courts,  952.    Oxreax. 
V.  Plea  to :  when  in  bar,  667.  Statutb,  IV 

JURY. 
L  Question  for. 

1.  On  objection  to  specification  of  patent^ 
938.    Patbht. 

2.  On  appeal  against  diversion  of  high 
way,  919.    Highwat,  I. 

n.  Special. 
Record  amended  from  certificate  for*  686 
Mabdaxus,  XIL  2. 

JUSTICE  OF  THE  PEACE« 
L  Jurisdiction. 
1.  How  far  inqairable  on  aflUariW  ^ 
Qaa«t«ft4ai,  QL 
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%  Who  haTe»  under  a  power  given  to 
«anytwojQStiee8,''14a  WABBAar^IV. 
8.  In  bastardy,  3S6.    Poos,  XY .  S. 
4.  On  information  on  oath,  889,    Was- 

BAVT,  IIL  1. 

6.  Distinction  between  jorisdiction  over 

the   sabject-matter,   and    jariadiction 

orer  the  person,  889.  WAnnAsr,  IIL  1. 

TL  Effect  of  his  forming  part  of  the  court 

on  a  question  in  which  he  is  interested, 

467.    CxBTioBAai,  II. 

UL  Must  act  on  depositions  taken  in  his 

own  presence,  889.   WAnaAirr,  IIL  1. 
IT.  Time  up  to  which  he  may  dnw  up 
conviction  in  a  different  form,  7  IS.  Piiat. 
T.  When  not  rateable  for  county  buildings, 
170.    PooB,  V.  1. 

JUSTIFICATIOIC. 
tJnder  conrt  of  requests  act,  8,  18.    Ra- 

^UXSTS. 


KING'S  BENCH. 
QvBia's  BasGH. 

KNOWLEDGE^ 
SciBBTinc. 


LACHES. 
L  In  giving  notice  of  dishonour,  48.  BtUM, 

IV.  3, 
IL  Delay  in   assignment  of  dower,  682. 

DowsB. 
IIL  When  it  must  be  pleaded,  796.    Pat- 

XBBT,  II.  3. 

LANDLORD  AND  TENANT. 
L  Term. 

1.  Two  terms  of  six  months,  247.   Poob, 

DL  1. 
%  Effect  of  an  understanding  that  liabili- 
ty does  not  continue  aAer  a  fire. 

Where  famished  apartments  in  a 
house  have  been  let  by  verbal  contract 
at  a  sum  payable  quanerly,  and  the  pre- 
mises are  destroyed  by  fire  in  the  middle 
of  a  quarter,  assumpsit  lies  for  the  use 
and  occupation  during  the  current  quar- 
ter, until  the  fire,  at  a  rate  proportioned 
to  the  time  of  actual  occupation,  if  it  ap- 
pears that  both  parties  have  agreed  that 
the  occupier's  liability  does  not  continue 
aAer  the  occurrence  of  the  fire ;  for  such 
agreement  negatives  the  supposition  of 
demise  for  a  certain  time,  and  shows  a 
contract  in  respect  of  the  occupation  de 
die  in  dem.    Packert  v.  GibbmM,  481 

8.  For  one  year  and  six  months  certain 

fVom  the  date,  806.    NoncB,  IL  5. 
IL  Creation  of  term. 

1.  Lease  by  copyholder,  416.  Copthold, 

IV. 
8.  Collected    from    a    correspondence, 

506.    Post,  ni.  1. 
8.  Distinction  l>etween  demises  by  deed 

and  other  demises,  860.  Dkbt,  L  1. 
HL  Lease  or  agreement 
•    1.  What  not  a  present  demise. 

Defendant  wrote  to  plaintiffz  •'I  shall 


be  happy  to  take  a  lease  of  yoariroa  ore 
at  Nn  at  a  royalty  of  a  U.  per  ton,  and  I 
will  engage  to  work  the  irooatoiie,  lime- 
stone, ore,  and  manganese,  i&  soeh  rela- 
tive proportions  that  the  average  pffodnce 
of  iron  shall  not  exceed  the  unuti  ovmgB 
of  the  common  ores  of  Simik  Wala^  (wkkk 
I  bdieve  lo  be  abotU  40 per  ctnt»;^  the  term 
to  be  40  years  from  tit  t4ih  of  Jwm 
nezT,  and  the  sleeping  rent  I50i  per  an- 
num;" the  lease  to  be  voidable  on  the 
lessee's  part,  he  giving  six  months'  no- 
tice, and  paying  a  fine,  (the  amoant  of 
which,  in  different  cases,  wan  then  atipv- 
lated:)  **TlurdiUimfnpmiiutnf  iAcwm 
orei  m  weigki  to  be  worked  logtiker  to  keo^ 
ofteuMa  6y  conpclfitf  pcnoitt. 

Plaintiff  wrote  in  answer :  "  I  a^ree  to 
the  terms  contained  in  your  Itf^fter,**  Sk~, 
'*and  shall  be  ready  to  grant  a  lease  con- 
formable  thereto  from  myself  aad  all 
other  proper  parties,  whenever  jon  re- 
quire me.** 

Defendant  afterwards  wrote  to  plain- 
tifi;  proposing  to  take  a  leaae  of  oAer 
lands  of  the  plaintiff  on  die  tui«ns  above- 
mentioned. 

Plaintiff  wrote  in  answer :  **  I  agree  to 
let  R."  (defendant)  *'a  lease  of  my  joint 
property"  (the  last-mentiuned  lands)  *oa 
the  same  terms  I  have  granted  hun  a 
lease  of  my  independent  property,"  (the 
first^mentioned  lands,)  ** commencing  at 
the  same  time,  and  paying  the  same  sleep- 
ing rent,  and  the  same  royalty  per  ton." 

Held,  in  an  action  by  plaintiff  on  the 
contract  as  to  the  joint  property,  that  the 
agreement,  to  be  collected  from  the  seve- 
ral documents,  was  not  a  present  demise. 
Jomee  v.  Reynold*,  506 

8.  Bfiect  of  stipulations  for  fntore  lease. 

Jonee  r,  lUfftudde,  617 

rV.  What  passes  by  the  demise. 
On  hypothetical  demise  of  railway,  566 

Poon,  V.  a 

V.  Privity. 

Landlord  how  far  affected  by  de&nh  a 
tenant,  766.    WATBacoonsB. 

VI.  Kent 

1.  Apportionment  after  deslmetion  by 
fire,  481.    Ant^  L  2. 

2.  How  estimated  for  purposes  of  ntia^ 
558.  Poob,  V.  3. 

Vn.  Notice  to  quit    Norics. 
Vm.  Termination  of  tenancy. 

1.  By  fire,  481.    Ante,  L  8. 

8.  By  eviction,  518.    Post,  X.  1. 

8.  By  notice  to  quit,  806.    Noticb,  IL  & 
DC.  Landlord's  remedies. 

1.  Against  sheriff  for  removing  goods 
without  paying  rent  419.  Sbbbut,  L  S 

8.  Debt  for  use   and  occupation,  860 
Dkbt,  L 

8.  Distress:  not  on  fiztnres,  88&    D» 

TBBSB,  1. 8. 

X.  Pleading. 
1.  Eviction  of  pareeL 


INDKX. 
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Declaration  by  landlord  against  tenant 
for  breaches  of  covenant  to  repair,  not 
to  ploQgh  up  meadow  land  without  con- 
sent, or  depasture  orchards,  except,  dus., 
not  to  cut  wood,  and  not  to  assign  or  un- 
derlet without  consent;  with  averment  that 
plaintiff  entered,  and  that  the  breaches 
were  committed  during  the  continuance 
of  the  demise. 

Plea,  that,  after  defendant  had  taken 
possession,  and  before  breach,  B.  enter- 
ed upon  a  parcel  of  the  demised  premises 
and  ejected  defendant,  and  kept  him  out 
from  thence  hitherto,  and  committed  cer- 
tain specified  grievances  upon  the  premi- 
ses, whereby  defendant  lost  all  the  benefit 
he  should  otherwise  have  made  by  his  oc- 
cupation ;  and  that  B.  had  full  power  and 
authority  from  plaintiffs  so  to  act.  The 
plea  did  not  state  that  defendant  had  quit- 
ted possession,  except  as  above. 

Held  bad,  on  demurrer  to  the  replica* 
tion.    Newton  v.AlHn.  518 

S.  Default  of  tenant,  to  action  by  land- 
lord, 766.    Watsrcovrsb. 

LAND-TAX. 

Where  tenant  for  life,  without  impeach- 
ment of  waste,  makes  an  absolute  sale 
and  conveyance  of  land  under  stat  43  G. 
8,  c  1 16,  s.  01,  for  the  purpose  of  redeem- 
ing the  land-tax  on  other  property,  the 
growing  timber,  though  not  mentioned  in 
the  conveyance,  passes  with  the  land; 
and  the.price  of  it,  as  well  as  that  of  the 
land,  must  be  paid  into  the  Bank  of  Eng- 
land under  sect,  08 ;  although  the  price 
of  the  land  without  the  timber  makes  up 
the  sum  for  which  the  land-tax  is  to  be 
redeemed. 

SembU^  that  if  the  price  of  the  timber 
be  paid,  by  mistake,  to  the  tenant  for  life 
and  not  into  the  Bauik,  the  conveyance  is 
void  under  stat.  43  G.  8,  c  116,  s.  119. 

But  assuming  this  to  be  so,  the  case  is 
within  stat.  64  G.  8,  c.  178,  8.  13,  and 
stat  67  G.  8,  c  100,  s.  35;  and  either 
clause  will  cure  the  defect.  Doe  dem. 
BUuntt  V.  PhiUipe.  84 

LARGENESS. 
L  In  specification,  938.    Patbitt. 
IL  In  pleading.    Plsadxvs,  IV. 

LEGITIMAGY. 
Presumption  of  intercourse,  444.    Poob. 

XV.  4. 

LEGAL  ESTATE. 
Presumption  of  reconveyance,  480.    Di* 

VIM,  1. 8. 

LETTER. 

I.  Lease  or  agreement  collected  from  cor- 
respondence, 506.  LAHSLons  axd  Ta- 
VAXT,  nL  1. 

IL  In  evidence,  51.    BAHKmvrr,  1. 8. 

LEX  LOCL 
Pages.   Biu8,iy.3. 


LIBKL. 

Recriminatory  publicati'vns. 

On  motion  for  a  criminal  information 
for  libel  impugning  the  conduct  of  a  jury, 
it  apneared  that  the  foreman  had  pub- 
lished a  letter  commenting  in  violent 
terms  on  the  alleged  libel,  and  that,  be- 
fore publication,  be  communicated  a  copy 
to  the  other  jurjrmen.  The  letter  was  signed 
by  the  foreman  *<for  self  and  fellows:" 
and  it  appeared  to  the  court  that  the  affi- 
davits afforded  ground  for  believing  that 
some  of  the  jurymen  knew  of  the  fore- 
man's intention  to  publish  the  letter  early 
enough  to  have  given  him  notice  of  their 
dissent  from  his  doing  so,  which  they 
had  not  done. 

Held^  that  neither  these  jurymen  nor  the 
foreman  were  entitled  to  the  criminal  in- 
formation.   Btgina  v.  Lmnon,  486 

LICENSE. 
Page  416.     Coptbold,  IV.     900.    Mab- 

BiAex,  I. 

LIFE. 
Tenant  for  life. 

1.  Redemption  of  land-tax,  84.  Lakiktax. 
3.  By  entireties :  waste,  345.    Wasti. 
8.  What  words  give  an  estate  for  life, 
339.    Dkvisk,II. 

LIVING. 
Page  866.    Cobmbatiow,  L 

LORDS  OF  THE  TREASURY. 

Jurisdiction  in   compensation  cases,  761. 

Statute,  XLIIL  4. 

LUNATIC. 
Pauper,  38 1.    Poob,  XVL 


MAJORITY. 
Act  of,  when  binding,  366.   CoaroBATiov,  L 

MALICE. 
L  Gross  negligence,  39.    NKOLieiircx,  L  1. 
TL  When  it  must  be  alleged,  900.    Mab* 

BIAGK,  I. 

MALICIOUS  PROSECUTION. 
Divisibility,  888.    Com,  IV. 

MALVERSATION. 
Page  467.    Csbtiubabi,  IL 

MANDAMUa 

L  When  the  proper  remedy :  as  contrasted 
with  appeal  to  visitor,  866.    Cobfoba- 

TIOlTy  I. 

IL  In  particular  eases. 

1.  To  guardians,  to  obey  order  of  com* 
missioners,  180.    Poob,  I.  1. 

8.  To  deliver  court  papers  to  proper  oflfc> 
cer,  161.    Post,  III.  1. 

8.  To  overseers  to  pay  money  to  guar- 
dians, 185,    pooB,  U. 

4.  To  publift  iknmp^^y  ^  ^^^  ^*^*  *^^ 

pay  ^bi/^.  '^^)»\,ra  «. 


£-M- 
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iy«>c  -hot  he  aannamns  vaa  nd.  la 
■At  siio vnc  HAL  iie  ti**a.nrr'yaa  xr  utusr 
rliaa  i  ir^uB  -n«ii'^i7nai, 

A  r^ll1'^n  h«  lefgaiTanr  ji  'us  r«siira. 
a..f*::<»^  nai  le.  ami  lut  tie  ir-isecaicr. 
«^:(  111. 7  «iise:nc  t-in'-c  uuL  nac  «9  men 
&«r^.  le  via  «ani:e!l  :s  i*iii£  ins  arrcjci. 
4e^.  ri.i.Btf:  '.a  tie  j^i£e  ix'  tie  .wiuj.  % 
'i'ie-r..ifi    nr.n   iie  ^naamr^oTi  of  :!» 

IL  "JO.  "iui  tiitft  n£  a  samiaaixs,  tfiers 
be  iir,  ^-an#t  fr.r  "he  wrx.  :iut  'tt^isex  cao- 
Br,c  ae  ft«ipGi.-M  M-  aarzer  aapearrng  la 
bie  r*Mnh»    ^zm«  v.  BbiMiauu  iil 

3l  H  .r;iii  ori  tanr  mmer:.ea. 

Rt  vat,  ^7  W.  4!.  aiki  1  Viet-czzx.**  a 
er,f»;;ar.7  vas  esiabusoed,  vrdi  pover  to 
»a<i^  ca.».s  axi^  to  ^oe  aoid  iae  saed  ol  cae 
aaae  of  ineir  trea«ir«r  or  aar  dLrecsor. 
An  action  vat  bf>'Q?!ic  airaiast  me  trea- 
norefr  aa^  jo'ij^^at  eatered  op  anaxnst 
Che  eofB^nf,  vbo  appeared  lo  hare  ao 
ax^etv  'f  ae  ecurt  refiued  10  issoe  a 
man'lamos  command »nf  lae  coapaaj  10 
pa  7  rb^  «am  r^corered  and  costs. 

Trt^  c^mrt  ai%o  refased  to  issae  a  maa- 
6»Tn»%  reqniriBK  the  coo  pan  j  to  make 
eahft  u>  enable  them  to  satisfy  ibe  debc, 
11  appearing  that  calls  safficient  to  sati^fr 
th^  jMd((meot  had  been  made  bat  not  paid, 
and  tliat  the  eoropaAy  bad  not  bow  the 
proper  officers  for  makiaj^  saeh  calls. 
Qu^f.f  whether,  if  these  eircnmatances 
had  not  appeared,  a  maadamos  woold 
have  gr>ne  commanding  the  company  to 
make  tha  calls*  lUgma  r,  VkU/ria  Park 
Company.  288 

9    To  the  erown  or  its  fteward,  863. 
CoFT««La«  IIL  9 


Ti  a  maniTanraaw 
»e9  if  a  mrsTiuce  ttml  kad  earrscd  the 
nad  JT^  die  pnTaa?  crroa^  :<  C^  bac 
aad  3UC  Jas  diRcted  ar  stas.  4  G.  4,  c  9^ 
a.  M  aieaced  'atem.  o«  caca  saie,  aad 
«  iteai  IB  ^  iBk,  ircarB  was 
I.  DeiiT.3?  3ai  the  Land  bekifed 
C.  X  A.;«^siBe  dot  Ike  trassecs  had 
«n.'*g'arta:a  bd  C  '  aader  :»tal.  %  G. 


aecaniT  fior  the 
aaMHiai..  aad  aad  proceeded  to  eaibrcc  the 
secannr.  X  Aiiesm^  that  the  iiaslecA 
had  ao  laads  eaahua^  them  10  czacale 
the  reqoired  work. 

C.  pteaded*  wadf  riag  msoe  on  the  de- 
nial ot  property,  aad  learia*  the  other 
ailefatxcBs  onaBswercd.  Issae  was  joia> 
ed.  and  rerdict  foaad  for  the  crowa. 

«0rU,  that  the  aaanswered  allef^ons 
were  ao  valid  rctara;  thai  the  waaC  of 
foads  was  ao  excuse  aAer  the  road  had 
beea  made;  aad  that  the  prosecntor. 
haring  sdccecded  on  the  above  plea,  was 
entitled  to  a  peremptory  maadamos.  Rh- 
gma  V.  iMtom,  Boadt  TViMtecs.  861 

vn.  Writ 

1.  What  defects  noC  supplied  by  retoiBy 

161.    Ante,  m.  1. 
X  Objections  available  on  motion  fiir  n^ 

lachment,  61X    Post,  Tm.  X 
X  Demand  and  refnaal^  866.  CaaFaaa* 

Tiov,L  Btpmm  Y»jyw4ary»Jii»yr^,^75> 
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4U  AmendmeDt  on  aTgoment    Mtgma  y. 
Newlmry^  Mayor,  Sfc,  761 

Vm.  Return. 

1.  Effect  of  statements  in,  161.  Antd,  ID.  1. 

5.  Admissions  in,  866.  Cosposatiov,  I. 
9.  What  objection  not  open  where  mere 

right  insisted  on,  366.  ComroBATioK,  L 
4.  Argamentativeness,  866.     CoBvomA- 

TIOV,  I. 

6.  Unanswered  allegations,  860.     Ante, 
VLl. 

6.  Not  qnashed  because  filed  too  late. 
Mtgina  v.  KtndaU.  874 

7.  Setting  down  for  argument  as  on  a  con- 
cilium. Snd, 

8.  Not  heard  to  a  peremptory  mandamus. 
The  court  will  not  hear  a  return  to  a 

peremptory  mandamua,  though  stating  an 
attempt  made  to  comply  with  the  writ,  and 
causes  by  which  it  had  been  frustrated. 

On  mandamus  to  the  mayor,  aldermen, 
and  burgesses  (the  body  corporate)  of  P., 
to  make  a  borough-rate  for  the  purpose 
of  paying  instalments  on  a  bond  executed 
(under  stat  5  dc  6  W.  4,  c.  76,  s.  67)  in  their 
name,  no  return  being  made,  a  peremptory 
mandamus  issued,  which  was  disobeyed, 
and  an  attachment  was  then  moved  for 
against  the  mayor,  aldenmn,  and  burgt»»e$. 
The  peremptory  writ  had  been  served  on 
the  mayor  and  several  aldermen  and 
councillors.  Held,  that  (assuming  the 
motion  to  be  in  other  respects  maintain- 
able) an  attachment  including  the  bur- 
gesses in  general  could  not  be  granted ; 
and  the  court  discharged  the  rule,  though 
the  prosecutor  offered  to  confine  it  to  those 
parties  who  had  been  served  with  the  writ 

A  mandamus  to  pay  instalments  on  such 
bond,  by  enforcing  payment  of  the  present 
borough-rate,  or  laying  a  new  one,  is  bad, 
unless  it  show  that  the  corporation  has, 
or  professes  to  have,  no  other  means  of 
payment;  for  the  prosecutor  is  not  to  se- 
lect the  fund  out  of  which  payment  shall 
be  made. 

This  objection  is  not  too  late  on  mo- 
tion for  an  attachment  for  disobeying  a 
peremptory  mandamus  to  pay  or  make  a 
new  rate.    Regina  v.  Lidgard.  616 

IX.  Case  for  false  return,  686.  Po8t,XIL  2. 

X.  Feigned  issue. 

To  try  which  of  two  parties  has  the 
better  right 

The  right  of  nomination  to  a  fellowship 
being  in  dispute  between  two  panics  claim- 
ing under  the  same  grant,  the  court  di- 
rected an  issue  to  try  **  whether  the  plain- 
tiff* had  a  better  right  than  the  defendant 
to  nominate."  On  the  trial  it  appeared 
that  defendant  had  nominated  for  nearly 
twenty  years,  and  that  vacancies  occurred 
about  once  in  five  years ;  that  the  right 
of  nomination  was  limited,  by  the  grant, 
to  the  heirs  male  of  Bm  with  limitation 
over  in  default  of  such  heirs;  that  the 
eldest  son  of  E.  had  three  sods  ;  that  plain- 


tilTwas  lineally  descended  from  the  third, 
but  that,  in  1634,  the  two  elder  sons  were 
living,  and  one  had  then  living  male  issue. 
No  further  evidence  was  given.  Held, 
that,  on  the  issue  directed,  plaintiff' might 
recover  upon  this  evidence,  without  show- 
ing that  the  two  elder  branches  were  ex- 
tinct Sandyi  y,  Sandyi.  316 
XL  Damages. 

1.  Prosecutor  when  entitled  to,  636.  Post, 

xn.8. 

8.  Amendment  of  postea  by  entering,  636. 

Post,  xn.  8. 

XIL  Costs. 

1.  Against  party  in  substance,  814.   Ante, 
IV.  1. 

2.  Who  entitled  to :  prosecutor. 
Mandamus  to  parish  officers  to  produce 

the  parish  rates  and  books  at  the  scrutiny 
of  a  poll  which  had  been  taken  for  the 
election  of  churchwardens,  overseers,  and 
surveyor.  The  writ  stated  the  refusal  of 
the  defendants  to  be  to  the  damage  of  the 
parishioners ;  and  the  complaint  to  be  by 
them.  The  inducement  recited  certain 
facts  respecting  the  polls.  Return  was 
made,  denying  these.  Two  parishioners, 
for  themselves  and  the  other  parishioners, 
entered  traverses  on  these  denials,  upon 
which  issues  were  joined,  and,  on  trial 
found  for  the  crown.  The  judge  certified 
for  a  special  jury. 

Held,  by  the  Court  of  Exchequer  Cham- 
ber on  error. 

That,  as  against  the  defendants  on  this 
record,  it  must  be  held  that  the  two  pa- 
rishioners were  the  prosecutors.  By  the 
same  court  on  error,  and  by  the  Court  of 
Q.  B.  on  motion. 

That  Stat  1  W.  4,  c.  31,  ss.  3, 6,  applies 
to  all  writs  of  mandamus,  and  entitles 
prosecutors  recovering  on  a  traverse  to 
damages  and  costs,  whether  or  not  they 
are  so  interested  as  to  have  been  entitled 
to  sue  in  ease  for  a  false  return. 

And  that  the  two  parishioners,  as  pro- 
secutors, were  entitled  to  damages  and 
costs. 

Thejury  having  omitted  to  find  damages, 
held  by  the  Court  of  Q.  B.  that,  under 
the  circumstances  above  stated,  the  judge 
who  tried  the  cause  might  order  from  his 
recollection,  the  verdict  to  be  entered  on 
the  postea  for  nominal  damages,  though 
the  associate's  endorsement  on  the  nisi 
prius  record  was  only  **  verdict  for  the 
crown." 

In  taxing  the  costs,  the  costs  of  obtain- 
ing the  writ  were  included,  without  apply- 
ing to  the  court,  under  stat  1  W.  4,  c  31, 
8.  6.  Held,  to  be  right,  by  the  Court  of 
Q.  B.    Regina  v.  Fall,  636 

3.  Necessity  for  application  to  the  court, 
636.    Ant^,  3. 

4.  Necessity  for  application  to  court:  de- 
fendant entitled  to. 

By  a  drainage  act,  (41  Q.  8,  U.  K.  c 
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cxzxvi.,)  commissioners  were  ordered  to 
administer  an  oath  to  new  eommissioners 
elected.  On  mandamus  reqairinfc  a  com- 
missioner to  swear  in  a  person  alleged  to 
ue  elected,  defendant  retnrned  that  the 
party  was  not  elected ;  and,  on  traverse 
taken  on  the  retnm,  defendant  had  the 
yerdict  and  judgment  HeM^  that  defendant 
(under  stat.  9  Anne,  c.  20,  a.  S,  and  stat 
1  W.  4,  c  21,  s.  3)  was  entitled  to  the 
costs  of  showing  cause  upon  the  rule,  as 
part  of  the  general  costs,  without  special 
application  and  order  under  stat  1 W.  4, 
c.  21,  s.  6. 

A  previous  act,  (36  6. 3,  e.99,)  incorpo- 
rated in  the  above,  enacted  that,  ''if  any 
action,  suit,  or  information,  shall  be  com- 
menced or  prosecuted  against  any  per- 
son," **  for  any  thing  to  be  done  in  pur- 
suance of  this  act,  or  in  the  execution  of 
the  powers  and  authorities  l)ereby  given 
and  granted,"  the  action,  information, 
&c.,  shall  be  commenced  within  six 
months  next  after  the  fact  committed;  the 
general  i$$ue  may  be  pleaded  and  the 
statute  and  special  matter  given  in  evi- 
dence; and  if  the  defendant  have  a  ver- 
dict, or  the  plaintiff  be  nonmitedf  or  suffer 
a  diteonlinuance,  or  judgment  be  given 
against  him  on  demurrer  or  otherwise, 
defendant  shall  have  treble  costs. 

Held,  that  defendant,  on  the  judgment 
upon  traverse  to  the  return,  was  not  en- 
titled to  treble  costs.    Regina  v.  Kelk.  660 

5.  When  not  increased  under  local  act, 
660.    Ani^,  4. 

6.  To  party  succeeding,  751.    Btatutx. 
XLIII.  4. 

7.  What  affidavits  referred  to,  814.  Ante, 
IV.  1. 

XUl.  Attachment,  against  whom  not  granted, 
616.     Ante,  VIII.  8. 

MANOR. 

I.  Belonging  to  the  crown,  363.    Coptbolb, 
III.  2. 

II.  Heriols,  776.    Trovxr,  IL 

MARRIAGE, 
f.  Declaration,  in  case,  stated  that  plaintiff 
(a  man)  and  H.  were  desirous  to  inter- 
marry ;  that  a  license  was  granted  to  the 
end  that  the  marriage  might  be  solemnized 
in  the  parish  church  of  B.,  by  the  rector, 
vicar,  or  curate  thereof,  without  banns, 
within  three  months  from  the  date,  H.'s 
usual  place  of  abode  having  been  in  B. 
for  fifteen  days  immediately  before  the 
granting  of  the  license;  provided  there 
should  appear  to  be  no  impediment  by 
reason  of  former  marriage,  consanguinity, 
dec.,  nor  any  suit  be  depending  by  reason 
thereof;  and  that  the  celebration  should 
be  in  the  said  church  between  eight  and 
twelve  in  the  forenoon:  the  declaration 
also  averred  that  defendant  was  rector  and 
sole  minister  of  the  church  of  B.,  that 
there  was  no  impediment  by  reason,  dec., 


nor  any  suit,  Ac;  and  duit,  hf  reaaon  of 
the  premises,  and  by  force  of  the  lieense* 
it  became  defendanrs  doty  as  rector,  &e^ 
on  notice  of  the  license,  to  solemnise  the 
marriage  in  the  manner  and  time  speci- 
fied in  the  license,  when  thereiinlo  re- 
quested: that  defendant  had  notice  of  the 
license,  and  afterwards,  viz.,  on,  Ac^  and 
on  several  other  days  between  that  day 
and  the  death  of  H.,  was  requested  by 
plaintiff  to  solemnize  the  marriafre  in  the 
manner  and  time  specified  in  the  license: 
yet  defendant,  not  regarding  his  dnrr,  but 
contriving  wrongfully  and  illefnilj  to 
harass,  oppress,  and  injnreplaintifl^  vonld 
not,  on  the  said,  dec,  or  at  any  time  after- 
wards, solenmize  the  marriage,  hot  wrong- 
fully and  illegaliy  refused  so  to  do :  that 
while  he  continued  so  to  refuse,  H.  died; 
and  that  by  reason,  Ac^  plaintiff  lost  dx 
benefit  of  the  license,  and  the  marriage, 
and  had  been  put  to  expenses  which  were 
rendered  useless,  had  been  injured  in  his 
.  good  name,  and  had  suffered  anxiety  of 
mind. 

Held  bad  after  verdict,  for  not  nTenring 
a  request  from  H.,  or  notice  to  defendant 
that  H.  was  willing  that  the  marriage 
should  take  place. 

SMnMe,per  Patteson  and  Coleridge,  Js, 
that  the  request  was  insufficiently  stated, 
inasmuch  as  the  license  allowed  three 
months. 

Semble,  per  Patteson,  J.,  that  the  decla- 
ration ought  to  have  averred  that  the 
license  was  in  force  at  the  time  of  re- 
quest 

Semble,  per  Williams  and  Coleridge^ 
Js.,  that  the  declaration  was  also  bad  for 
not  showing  that  the  defendant,  at  the 
time  of  the  request,  was  able  to  perform 
the  ceremony,  and  was  not  engaged  in 
the  performance  of  some  other  duty. 

Quare,  whether,  under    any   cireom- 

stances,  an  action  at  law  lies  against  a 

clergyman  for  refusing  to  perfonn  the 

marriage  ceremony.  Dffmtv.BCcdt.   900 

n.  See  also  Basoh  ahd  Fxxs. 

MASTER. 
Of  corporation,  366.    ConpoajLTTos,  X. 

MASTER  AND  SERVANT. 

Liability  of  master  from  acts  of  servant 
Negligence,  39.    NieLiGXirci,  I.  1 

MEMORANDUM. 

I.  Promotions,  388. 

II.  Of  contract    AeaaxxaiiT.   Staxt. 

MINES. 
Compensation  how  estimated.  In  re  Wri§^ 
and  The  Cromfirrd  Canal  Company,         ttl 

MISTAKE. 

In  payment  of  purchase-money  to  tenaal 

Ibr  life,  84.    LAim-TAZ. 

MONTH. 
Lunar  or  calendar,  347.    Poea,  CL  1. 
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MtNIGIPAL  CORPORATIONS. 

t   Town  council. 

1.  Whether  they  or  the  corporation  are  to 

be  called  upon  to  do  an  act  which  it  is 

the  doty  of  the  former  to  do,  616, 623. 

Maitdaxcs,  Vin.  8. 
8.  Effect  of  delay  till  there  has  been  a 

change  in  the  council,  878.   Statuti, 

XLIIL  2. 
8.  Irregular  act,  without  objection,  878. 

Btatutb,  XLIII.  2. 
IL  Aldermen.    When  it  is  too  late  to  ap- 
point who  shall  go  out,  878.    Statoti, 
XLin.  2. 
m.  Burgesses,  attachment  against,  when 
refused,  616.    Mahdaxus,  VIII.  8. 

IV.  Burgess  list  and  burgess  roll ;  powers 
of  reirision  court,  453.    Statutx,  XL VI. 

V.  Freemen;  right  of  common,  where 
borough  extended,  782.    VAaiAvca,  I.  2. 

VI.  Corporate  officers ;  town  clerk ;  ground 
of  a  motion,  761.    Statutb,  XLIII.  4. 

VIL  Overseers  of  the  poor :  effect  of  omis- 
sion to  make  burgess  list  for  a  district, 
453.    Statuti,  XL VI. 

VIII.  Boundaries ;  effect  of  extension,  782. 
VAmiAirci,  L  2. 

JX.  Property. 

1.  Ejectment  by  judgment  creditor  under 
an  elegit,  700.    E^ectxbht,  IIL  2. 

2.  Whether  the  public  purposes  exempt 
it  from  execution,  700.  Eikotxxvt, 
III.  2. 

8.  What  defence  open  under  common 

consent  rule,  700.    Ejectxiitt,  III.  2. 

X.  Borough-rate;  mandamus   to  lay,  616. 

MAHnAxua,  VIII.  8. 
XL  Compensation. 

1.  Prosecutor  not  to  select  the  fund,  616. 
Mandamus,  VIU.  8. 

2.  Remedy  by  mandamus,  616.  Mavda- 
xua,Vin.8.   75L    Statvtx,  XLIIL  4. 

8.  Jurisdiction   of   Lords  of  Treasury, 

751.       8TAT0TB,XLin.4. 

4.  Costs,  781.    Statutx,  XLIIL  4. 


NAME. 
L  Fraudulently    inserted   in    registry  of 

births,  886.  Rioistrt. 
IL  Of  owuer,  in  coroner's  inquisition,  826. 

DxoDAHD,  n. 

NAVIGATION. 
Pi&oT.    Baippise. 

NEGLIGENCE. 
L  I.  Plaintiff  cop'ributory  to  the  mischief. 
Defendant  negligently  left  his  horse 
and  cart  unattended  in  thfe  street  Plain- 
tiff, a  child  seven  years  old,  got  upon  the 
cart  in  play ;  another  child  incautiously 
led  the  horse  on,  and  plaintiff  was  there- 
by thrown  down  and  hurt. 

Htld,  that  defendant  was  liable  in  an 
action  on  the  case,  though  plaintiff  was 
a  trespasser,  and  contributed  to  the  mis- 
chief by  his  own  act.    And  that  it  was 


properly  left  to  the  jury,  whether  defend 
ant's  conduct  was  negligent,  and  the  neg 
ligence  caused  the  injury.  Lynch  r.  JTur 
din,  29 

2.  Btranger  contributory,  29.    Ant^  1.    . 
n.  1.  Of  senrant,  29.    Ante,  L  1. 
2.  Of  tenant,  766.    WATxacouass. 

NEW  ASSIGNMENT. 
In  debt  for  work  and  labour,  77.  Plxa,IV  L 

NEW  TRIAL. 
Effect  of  compromise  on  rule,  333.    Costs, 

IV. 

NOMINATION. 
To  a  living,  366.    CoapoaATioir,  I. 

NON  ASSUMPSIT. 
Page  414.    PLXA,in. 

NON  ACCESS. 
Page  444.   PooB,XV.4. 

NONFEASANCE. 

Want  of    notice,  when  no  answer,  766. 
WATxacouasx. 

NOTICE. 
I.  Generally. 

1.  Inference  of,  from  conduct,  89,  814. 
Bills,  IV. 

2.  Want  of,  when  not  an  answer,  766. 
WATxacouasx. 

IL  In  particular  cases. 

1.  Of  act  of  bankruptcy,  in  whom  ma- 
terial, 707.    BAiraaupT,  IIL  3. 

2.  Of  dishonour,  39,  43, 814.    Bills,  IV 

3.  To  produce;  inference  from  nonpro* 
duction,  814.    Bills,  IV.  6. 

4.  When  necessary  in  a  conviction,  712. 
Pilot. 

5.  To  quit 

Demise  for  one  year  and  six  months 
certain  from  August  13tb,  at  a  rent  pay- 
able on  the  usual  quarter-days;  three 
calendar  months'  notice  to  be  given  on 
either  side  before  determination  of  the 
said  tenancy.  The  tenant  continued  to 
occupy  beyond  the  year  and  six  months. 

Held,  that  a  three  months'  notice  to  quit, 
expiring  on  13th  August,  was  proper; 
and  not  a  notice  expiring  at  the  end  of  a 
year  ft'om  the  termination  of  the  year  and 
six  months.    Doe  dem,  Bobiruon  v.  DobelL 

806 

6.  Of  grounds  of  appeal,  252.  Pooa,XI.  1. 
m.  Judicial ;  not  that  a  corporation  exists 

by  a  certain  name,  826.    Deodavb,  IL 
IV.  How  pleaded,  900.    MAxaiAOx,  L 


OBJECTION. 
L  1.  Available  on  demurrer  to  plea  to  juria- 
diction,  667.    Statutx,  IV. 
2.  Stating  in  panef'^^^*  Rcgino  v.  jlW«fw 

n.  When  to  be  u\?** 

1.  To  intere^r^*^*^*'    ^^.e,  W.   Cim^ 

RABT,n.  ^O 

2.  To  form  .v^  *.jo:W>^^*'  IJUm^v 
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3.  To  imgvlartor.  vlien,  706.  BncT- 
nvirr,  II.  2,  914.    Wsit. 

4.  When  too  laie  on  error,  686.  MuniA- 
xui,  XII.  2. 

6.  To  proceeding  of  town  eonneil,  878. 
Statutx,  XLin.  2. 

OCCUPATION. 
For  public  porposes,  170.   Poob,  V.  1. 

OFFICER, 

I.  Ground  of  removal :  from  office  held 
daring  good  behaviour,  761.  Btatut^ 
XLIII.  4. 

II.  Dalies,  powers,  and  liabilities. 

1.  When  protected,  3.    Rs^vaSTs,  D.  1. 

2.  When  not  protected,  18.  Rs^umts, 
1.2. 

3.  When  not  rateable  for  official  resi- 
dence, 170.    PooB,  y.  1. 

4.  Liability  to  an  action  for  refusal  to 
perform  an  act  of  du^,  900.  Mab- 
BiAea,  I. 

5.  One  of  several,  where  he  may  act 
alone,  480.    CaraoH-BATB. 

m.  Of  poor-law  anion,  130.     Pooa,  L  1. 
IV.  Pleading, 
i.  8o  as  not  to  be  involved  in  error  of 

superior,  8,  17.    Ri^vbsts. 
2.  Request  or  notice  to  perform  duty,  and 
ability  to  do  so,  900.    MAaaiAei,!. 

OFFICES  OF  THE  CHURCH. 
Refusal  to  perform,  900.   Mabbiavb,  I. 

OMISSION. 

When  incurable  after  change  in  body,  878. 

Statutx,  XLIIL  2. 

ORDER. 
I.  Generally. 

1.  Showing  jurisdiction,  677.  Pooa, 
XV.  2. 

2.  Alteration  by  subsequent  order,  130 
PooB,  1. 1. 

n.  In  particular  cases. 

1.  For  defendant's  costs  on  a  bastardy 
application,  677.    Pooa,  XV.  2. 

2.  Of  court  to  pay  money,  243.  Attob-; 
BIT,  II.  3. 

3.  Taxed  bill,  243.    Attobbbt,  IL  8. 

4.  Of  sessions  for  costs,  726.  Sbssiovs, 
in.3. 

5.  For  removal  and  maintenance  of  pau- 
per lunatic,  221.    Poob,  XVI. 

6.  Removal  of  several  paupers  on  inde- 
pendent settlements,  428.    Pooa,  XIL 

7.  Of  justices,  66.    Cbbtiobabi,  IIL 

nL  Recitals  in,  how  far  evidence.    Regina 
V.  Stamper,  122 

See  also  Regina  v.  Hdidaworth^  221. 

IV.  Indictment  for  disobeying,  119.    Poob, 

XV.  1. 

V.  Conviction  for  disobeying,  726.     Sas- 

eiOBs,  IIL  8. 

OWN  ACT. 

Wken  an  answer  to  an  action  for  demni^ 

rage,  870.    8Bippixe,L  1. 

OXFORD. 

By  charter,  and  by  stat  13  Ells,  c  29, 


di6  lOume^Ilor  and  ack^lars  of  tbe  uni- 
versity of  Oxford  have  oogBisanee  aad 
execution  of  all  oontFacta,  pleas,  and 
complaints  personal,  dbe.,  where  aay 
scholar  or  o^er  person  kavin^  i»ririles:e 
of  the  university  is  a  party,  and  aU 
judges  and  justices,  &e^  are  forbiddem  to 
intermeddle  in  such  pleaa,  and,  if  tbey 
should  do  so,  are  required  to  supersede 
the  inquisition,  cognisaDce,  or  procsess^ 
dec,  on  a  notification  from  the  ehaneellor. 
The  Chancellor's  Court  has  Sot  several 
centuries  taken  cognisance  of  such  pleas, 
and  discommoned  (i.  e.  debarred  from 
trtding  and  intercourse  with  members  of 
the  university)  persons  who  have  soed  iu 
scholars  in  other  courts. 

Heldf  (admitting  the  rifriit  of  cogni- 
sance, and  not  denying  the  legality  <€ 
discommoning,)  that  where  a  party  had 
brought  an  action  at  common  law  against 
a  resident  member  of  the  university,  and 
when  cited  to  answer  in  the  Chancellcw's 
Court  for  having  done  so,  neglected  to 
appear,  the  Chancellor's  Court  could  not, 
of  its  own  authority,  adjudge  that  he 
should  stop  all  proceedings  and  pay  costs, 
and,  on  his  default,  arrest  him.  Although 
this  proceeding  was  stated  to  be  the  usual 
practice,  and  less  penal  than  discom- 
moning. 

On  motion  for  a  prohibition  aAer  such 
judgment,  this  court  granted  the  writ  at 
once,  without  putting  the  applicant  to  de> 
clare.    JUgma  v.  Oxford,  ChanetUor.    953 


PAPER-BOOK. 

Btating  points,  498.    Bii.u,  VI.  8.    HtgmM 

V.  Jlderwon,  888,  n. 

PARENT  AND  CHILD. 
Legitimacy.    Pooa,  XV. 

PARTICULARITY. 
L  In  warrant  of  commitment,  148.    Was- 

aAVT,  rv. 

n.  In  specification,  188.    Patestt. 

PARTICULARS  OF  DEMAND. 

I.  Admission  of  payment,  397,  400,  403, 
796.    Patxxvt,  n. 

n.  Mlien  they  do  not  aid  the  pleading,  77. 
Plsa,  IV.  1. 

PARTNER. 

I.  Proof  of  pannership:  admissions. 

Where  a  defendant  is  charged  with  a 
debt  as  partner  in  a  mining  company,  but 
is  not  shown  to  have  either  conuacted 
such  debt  personally,  or  represented  him 
self  to  the  plaintiff  as  a  partner,  the  Ikct 
of  his  having  been  partner  may  never- 
theless be  shown  by  evidence  short  of 
strict  proof  that  he  had  executed  a  (ked 
of  copartnership,  or  was  legally  interest- 
ed in  the  mine.  Admissions  made  by 
him,  before  or  after  the  debt  was  incurred, 
may  be  evidence  for  this  purpose. 
Per  Lord  Denman*  C.  J.    An  uado^ 


•hm'iff'  seniliDjt  !><>  DDtei  to  ihe  conn,  on 
motion  for  a  T\ew  Irial  ou  Iho  ground  of 
misdircciion,  should  itaLc  the  mannir  in 
which  he  submilted  the  case  to  the  jurf, 
and  not  leave  it  to  be  shown  by  affidavit. 
Ealph  V.  Hatvty.  S45 

t\~  Dinsolutioa  :  endorgement  of  bill  previ- 
ously dravD  and  accepted,  84S.    Bilu, 
II.  1. 
lit.  SiatDtory  rigtat  to  sne,  limited  to  slalu- 
lory  jurisdieiion,  667.    Stitdti,  IV. 
PATENT. 

Case  for  infringing  a  patent:  plea,  no 
proper  sp«cification,  and  issue  thereon. 
The  specificaiion  put  in  a(  the  trial  de- 
scribed the  invRnlioD  as  an  instrument 
(called  a  safety-fuse)  for  firing  gunpow- 
der when  osed  in  blasting ;  and  it  slated 
that  the  fuse  was  manufaclured  of  Sax. 
hemp,  cotton,  &C.,  spun,  twisted,  and 
countered,  dec.,  "bymeans  whereofletn- 
brace  In  the  centre  of  my  fuse,  in  a  con- 
tinuous line  throughout  the  whole  length, 
a  small  portion  or  compressed  cylinder 
or  rod  of  gunpowder,  or  othir  proptr  eombut- 
tibli  maiiir,  prepared  in  the  u«ual  pyro- 
technical  manner  of  flrevork  for  the  di«- 
char^ing  of  ordnance."  The  plaintiff 
did  not  prove  that  any  maleriat  had  been 
actually  used,  except  Eunpowder. 

HrUI,lhit  the  description  "gunpowder 
or  other  combustible  matter"  was  not  loo 
vague;  and  that  the  plaintiffs  were  not 
bound  to  prove  that  any  other  material 
had  been  used,  if  it  appeared  by  reason- 
able evidence  that  the  purpose  might  in 
fact  be  effected  by  other  materials  pre- 
pared in  the  mantier  described;  which 
last  point  was  to  be  decided  by  the  jury. 

Stmblf,  that,  if  gunpowder  had  been 
proved  to  be  the  only  material  which 
could  be  so  employed,  the  patent  would 
not  have  been  supported. 

It  was  suggested  at  the  trial  that  port- 
fire was  a  substance  within  the  descrip' 
lion,  and  not  applicable  to  the  purposes 
of  the  patent.  SrmbU,  that  this  objection. 
if  sasinined.  would  have  been  fatal ;  but, 
Hitd  thai  it  lay  upon  the  defendant  toprove 
that  port-fire  wa»  in  fact  a  substance 
within  the  description,  and  inapplicable 
to  the  purposes  in  question;  and  thai 
these  points  were  to  be  decided  by  the 
juiy.     Sickfard  V.  Shuifi.  B38 

PAVING  ACTS. 

Page  83».    &T*Ti7T»,  LXII. 

PAWNBROKER. 

Proceeds  of  fi.  fa.  against,  309.    Exicn- 

TIOT,  U.  I. 

PAYMENT. 
f,  Bflect  of  non-payment  for  goods  left  in 

custody  of  vendor.  389.     ViMvoas.  III. 
II.  Admission  in  particulars. 
1.  What  it  may  include. 

Debt  for  goods  aoldand  delivered.  The 
TOL.  XU.  1 13 


particulara  claimed  a  balance  of  39L,  for 
goods  sold  and  delivered,  aAer  allowing 
credit  for  BStW,  "paid  at  various  limes." 

At  the  trial  plaintiff  proved  a  claim 
for  9*9L,  and  admiiied  thai  part  of  this 
for  BiU  Ihe  price  of  a  tea  um.  which  de. 
fendant  had  returned  and  plaintiff  bad 
taken  back. 

BM  that  plaintiff  might  show  that  Ihe 
»4L  was  also  a  pan  of  the  BSOI.  allowed 
as  money  pnii/,  and  might  therefore  reco- 
ver the  balance  between  HSJ.  and  9301. 
Lamb  V.  Mideltilueaill.  400 

S.  Effect  in  evidence. 

The  General  Rule  of  Trit).  I  Vict.,  ihai 
defendant  need  not  plead  payment  of  any 
sums  for  the  payment  of  wbich  credit  is 
given  in  plaintiff's  particulars  of  demand, 
does  not  apply  lo  set-off. 

Plaintiff  in  assumpsit  claimed  a  ba- 
lance, ffhicb  was  made  out  in  his  par- 
tieulard  of  demand  by  showing  claims 
Bgainsl  defendant,  and  admiltiag  counter 


clai 
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.  less  a 


n  the  I 


of  a  eei-off  by  defendant.  Hild,  that  be 
was  not  concluded  by  the  admission  of 
the  set-off. 

Defendant  pleaded  a  set-off,  which 
plaintiff  traversed.  At  the  trial,  plaintiff 
proved  sums  due  tn  the  amniinl  of  his 
balance  claimed ;  but  ihe  set-off  a  dm  tiled 
by  the  particulars  exceeded  that  amounl. 
Hild,  that  he  was.  primS  facie,  emiiled  to 
a  verdict  for  such  amounl;  and  that,  if 
defendant  used  the  particulars  as  evi- 
dence in  support  of  his  plea  ol  set-off! 
plaintiff  became  thereby  entitled  to  have 
the  whole  account  submilted  lo  Ihe  jury, 
OS  evidence  of  the  lotal  amounl  of  claims 
on  each  side. 

But,  where  payments  are  admitted  in 
plnintiff^s  particulars,  he  can  recover 
only  for  the  amounl  by  which  the  claims 
proved  by  his  witnesses  exceed  snch 
payments.  Roaland  v.  Blaekttiy.  403 
3.  Sun)  charged  on  both  sides  of  the  ac- 


I  of  the  bill 
for  its  dishonour,  it  is  as  if  the  partiea- 
lars  had  not  meniiooed  the  bill  at  nil. 

Therefore,  in  aoch  a  case,  the  defeud- 
ant  in  an  aclion  fol  goods  tu>ld  and  de- 
livered cannoi  shn«.  under  Hon  assump- 
sit, Ihal  the  pi^^ntiff.  *^^  lal""?  ""d 
presenting  the  V,:.,  f^Weiw  8"rno\«io  ut 
dishonour.         "'iv.* 

The  Rule,  •>,  "  J°  '^"^  ■<>\'i>^- 

off.  403.     ^*\*^  ^  -„l^'Mi?M 


5.  nea  tit: 
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In  assampsit  for  work,  ^c,  the  par> 
ticulars  of  demand  contained  items 
amounting  to  116/.  ?«.,  and  stated  that 
the  action  was  brought  to  recover  27/. 
13<.,  the  balance  due  from  defendants  to 
plaintiff  on  the  subjoined  account,  aflvr 
giving  credit  far  all  payments  on  acamntf 
and  for  sttch  tttma  as  the  defendanta  might 
have  to  set  off.  Pleas:  tender  of  4/.;  non 
assumpsit  as  to  the  residue.  Plaintiff* 
proved  3/.  lOs,  due. 

Held,  that  defendant  could  not,  under 
Reg.  Gen.  Trin.  1  Vict,  avail  himself  of 
these  particulars  as  to  dispensing  with  a 
plea  of  payment,  and  showing  that  88/. 
14«.  had  been  paid  before  action  brought; 
the  particular  coming  within  the  except- 
ed case  in  that  rule,  where  the  plaintiff 
"  states  that  he  seeks  to  recover  a  certain 
balance,  without  giving  credit  for  any 
particular  sum :"  and  it  being  doubtful 
whether  the  credit  was  given  in  respect 
of  a  payment  or  a  set-off.   Morrit  v.  Jones, 

397 
III.  Plea  of,  77.    Pl«a,  IV.  1.    397.    Ante, 
II.  5. 

PAYMENT  INTO  COURT. 

I.  What  it  admits,  154.    Evidbkck,  III.  3. 

II.  Form  of  replication,  188.    Debt,  III.  2. 

PEDIGREE. 

*Vhen  not  necessary  to  dispose  of  elder 

branches,  316,  n.    Mandamus,  X. 

PENALTY. 
Exemption  :  onus  of  proof,  799.    Apoths- 

CART. 

PERFORMANCE. 
Page  809.    Contract,  III.  2. 

PERJURY. 

\,  Indictment :  for  perjury  at  N.  P.  set  forth 
in  declaration  for  malicious  prosecution. 
Delisser  v.  Towne.  333 

n.  Action  for  malicious  prosecution. 

Costs  where  evidence  of  want  of  pro- 
bable cause  given  as  to  only  one  of  seve- 
ral assignments,  333.    Costs,  IV. 

PETITION  OF  RIGHT. 
When   the  only  remedy,  352.     Copthold, 

III.  2. 

PETTY  SESSIONS. 
Justice  of  the  Peace. 

PEW. 
Page  593.    pRoaiBiTioN. 

PILOT. 

A  conviction  under  the  Pilot  Act,  6  G. 
4,  c.  125,  for  continuing  in  charge  of  a 
ship  aAer  a  licensed  pilot  has  offered  to 
take  charge,  must  show,  on  the  face  of  it, 
Ihat  the  defendant  knew  of  the  offer ;  for 
it  is  not  enough  to  describe  the  offence  in 
the  words  of  the  statute  creating  it,  with- 
out adding  facts  to  show  that  defendant 
was  a  party  to  it. 

But  it  is  not  necessary  to  state  the 
eonsent  in  writing  of  the  lord  warden 


or  corporation  of  the  Trinity  Hooie  to 
the  proceedings ;  for  the  fonn  of  convic- 
tion, given  by  the  statute,  does  not  men- 
tion it.    • 

After  a  conviction  has  been  qaashed, 
on  appeal  of  certiorari,  for  defects  on  the 
face  of  it,  it  is  not  competent  for  the  con- 
victing justice  to  protect  himself  from  an 
action  by  drawing  up  another  more  formal 
one  for  the  same  offence ;  nor  can  he 
do  so  after  the  defendant,  taken  under  a 
warrant  founded  on  and  reciting  a  de- 
fective conviction,  has  been  discharged 
by  habeas  corpus;  though  the  convic- 
tion itself  has  not  been  removed  vi 
quashed. 

Qwtre,  whether  a  justice  of  the  peace, 
who  has  returned  and  filed  among  the 
records  of  the  quarter  sessions  an  in- 
formal conviction,  can  afterwards  return 
an  amended  one  before  any  proceeding 
has  been  taken  to  quash  the  first,  or  lo 
discharge  the  defendant  by  habeas  cor- 
pus.    Chaney  v.  Payne.  712 

PLACE. 

I.  Pleading  and  evidence. 

Abuttals,  439.    Abuttai.!i. 

II.  Statement  of,  to  show  jurisdiction,  liS. 
Warrant,  IV. 

III.  Localityof  earnings,  535,  588.  Poor,V, 

PLAINTIFF. 

I.  Not  a  trespasser  for  want  of  jurisdiction, 
18.    RsaoESTs,  I.  2. 

II.  Where  he  is  himself  contributory  to  the 
injury,  29.    Ne6liok!«ck,  L  1. 

PLEA. 

I.  Generally. 

1.  What  is  a  plea  in  bar,  667.  STATrra, 
IV. 

2.  W^hat  pleas  operate  by  way  of  dis- 
charge, 197,    Pleadivo,  XIV.  1. 

3.  Effect  in  narrowing  the  declaration, 
77.    Post,  IV.  1. 

II.  Commencement  and  conclusion. 

1.  In  an  action  for  recovery  of  a  debt, 
since  the  Rule  of  Court,  Hil,  4  W.  4, 
General  Rules  and  Regulations^  9,  a  plea 
of  set-off  or  payment  as  to  a  sum, 
parcel  of  the  debts  in  the  declaratioo 
mentioned,  need  not  begin  with  an  ac- 
tionem non,  or  end  with  a  prayet  of 
judgment     Ratton  v.  Davis.  496 

2.  Of  plea  to  the  jurisdiction,  667.  Sta- 
tute, IV. 

III.  What  must  be  pleaded  specially,  and 
when:  illegality. 

In  an  action  for  goods  sold  and  deliver- 
ed, the  defendant  cannot  insist  that  the 
contract  of  sale  was  illegal  and  void,  (as 
a  sale  of  fireworks,  contrary  to  staL  9  & 
10  W.  3,  c.  7,)  without  having  pleaded 
the  defence  specially  under  Reg.  Gen. 
Hil.  4  W.  4,  Pleadings  in  particular  Jr* 
iionSf  I.  3;  although  such  illegality  af^ 
pears  completely  by  the  plaintiff's  own 
evidence.    Fenwick  v.  Laycoek,  414 
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rv.  Payment,  • 

1.  New  assignment,  when  necessary. 
Debt,  in  the  common  form,  for  work 

and  labour.  Particular  of  demand  for 
contract  work  and  extra  work.  Plea, 
that  plaintiff  and  defendant,  by  consent, 
gave  up  a  contract  originally  made  be- 
tween them  for  work,  plaintiff  agreeing 
to  accept  certain  work,  which  had  been 
done  under  that  contract,  at  a  reduced 
price  ;  that,  by  virtue  of  such  agreement, 
defendant  became  indebted  to  the  plain- 
tiff in  the  amount  mentioned  in  the  decla- 
ration, and  that  defendant,  i«  purttunnce  of 
that  agreement^  paid  plaintiff,  and  he  ac- 
cepted, the  said  amount.  Replication, 
traversing  the  payment  and  acceptance. 

Heldy  that  on  these  pleadings,  the  plain- 
tiff could  not  give  evidence  of  any  de- 
mand not  a  subject  of  the  second  agree- 
ment; and  that,  to  enable  himself  to 
recover  for  extra  work,  he  should  have 
new  assigned. 

And  that  the  particular  of  demand, 
even  if  it  had  been  confined  to  extra 
work,  could  not  aid  the  pleading.  Rogers 
v.  Custanre.  77 

2.  As  to  parcel,  490.    Ante,  II.  1. 
V.  Other  pleas. 

1.  To  the  jurisdiction,  667.  Statute, 
IV. 

2.  Nunqnam  indebitatus,  183.  Debt,IIT.2. 

3.  Set-off  of  debt  due  fn^m  plaintiff's 
factor,  197.     Pleadixo,  XIV.  1. 

4.  Set-off  as  to  parcel,  496.     Ante,  II.  I. 

5.  Want  of  consideration,  498.  Bills, 
VI.  3. 

6.  Eviction  of  parcel,  518.  Lakolord 
AMD  Texajtt,  X»  1. 

7.  Alteration  of  bond  by   obligee,  522. 

BoTTD,  11. 

8.  Plaintiff's  own  default,  870.  Ship- 
pixo,  I.  1. 

9.  Default  of  plaintiff's  tenant;  abate- 
ment on  notice,  766.     Watkrcoitrsr. 

10.  Fraudulent  endorsement,  349.  Bills, 
II.  1. 

11.  Bon;t  fide  receipt  before  fiat,  707. 
Bankrupt,  III.  3. 

PLEADING, 
r.  Construction  :   not  violent,  294.  Spirits. 

II.  Confession  and  avoidance. 

Title  under  holder,  in  confession  and 
avoidance  of  drawing  an  endorsement 
without  consideration,  498.  Bills, 
VI.  .3. 

III.  Admi>sion  by  :  in  return  to  mandamus 

366.      CdRPORATIOX,  I. 

IV.  Lirfjeness. 

1.  Traverse  by  loo  large  an  affirmative, 
183.     Debt,  III.  2. 

2.  In  allesraiion  of  right  or  title,  782, 
792.     Variance. 

V.  Certainty  of  place. 

1.  Variance  in  description  of  abuttals, 
439.    Aruttals. 


3.  Iti  alleging  request  or  Dotice,  900. 
Marriage,  I . 

VI.  Certainty  of  time,  870.    Smppiiro,  I.  1. 

VII.  Generality,  870.    Sbippik*.  I.  1. 

VIII.  Every  fact  essential  to  the  right  or 
defence  pleaded. 

1.  Giving  up  of  residue,  in  plea  of  evic- 
tion of  parcel,  518.  Landlord  and 
Texaxt,  X.  1. 

2.  Alteration  of  condition  by  obligee,  not 
stating  whether  in  writing,  522.  Bond, 
II. 

3.  Actual  user  of  thing  distrained,  ill 
pleaded  as  exemption  from  distress, 
679.    DiSTEAs,  I.  1. 

4.  Privity  of  interest,  in  pleading  tenant's 
non-feasance  to  action  by  landlord, 
766.     Watercourse. 

6.  Malice  or  want  of  probable  cause, 
when  to  be  shown,  900.    Marriauk,  I. 

IX.  Title. 

1.  To  bill  of  exchange  under  a  person 
who  appeared  to  be  holder,  498.  Bill9, 
VI.  .3. 

2.  Effect  of  pleading  too  large  a  title, 
782.     Variance,  I.  2. 

X.  I.  Illegality:, what  need  not  be  negatived, 
294.     Spirits. 

2.  When  it  must  be  pleaded  as  a  de- 
fence, 414.     Plea,  III. 

3.  Fraud  showing  privity,  349.  Bills, 
IL  1. 

XI.  Request. 

L.Must  be  alleged  to  have  been  by  all 
necessary,  parties,  900.     Marriage,  I. 

2.  Must  be  alleged  to  have  been  at  a  pro 
per  and  reasonable  time,  900.     Mar- 

ItTAOE,  I. 

XII.  Notice,  900.    Marriage,  I. 

XIII.  Traverse  modo  et  formil. 

1.  Property  alleged,  when  immaterial, 
419.     Sheriff,  I.  2. 

2.  When  supported  by  proof  of  the  op- 
posite party's  own  default,  870.  Ship- 
ping, I.  2. 

XIV.  Traverse  de  injuria. 

1.  Not  to  plea  in  discharge. 

Debt  for  goods  sold  and  delivered 
Plea,  that  the  goods  were  sold  b)'  M.^ 
being  factor  of  the  plaintiff,  and  intrusted 
by  him  with  the  goods,  as  M.'s  own 
goods,  by  plaintiff's  consent:  and  de- 
fendant did  not  know,  and  had  not  tho 
means  of  knowing,  that  the  goods  were 
not  M.'s :  and  a  set-off  against  plaintiff  of 
a  debt  due  from  M.  to  defendant. 

Held  a  good  plea,  on  demurrer  to  the 
replication. 

Replication,  that  defendant,  of  his  owr 
wrong,  and  without  the  cause  alleged, 
neglected  to  pay  the  debt.  Held  good  by 
the  Court  of  Queen's  Bench,  on  special 
demurrer. 

Held  bad  by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  in 
B.R. 

1.  Becaixse  di  injVi^  cannot  be  replieU 
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to  a  plea  of  set  off,  which  operates  by 
way  of  discharge. 

2.  Because  ihe  plea  here  was  substan- 
tially grounded  on  authority  from  the 
plaintiff.    Purchell  v.  Salter.  197 

2.  Exception  of  anthority  from  plaintiff, 
197.    Ante,  1. 

3.  To  plea  of  eviction  of  parcel,  518. 

LaVOLOBO   AITD  TsiTAlirT,  X.  1. 

4.  To  plea  of  alterations  by  obligee,  522. 

BOHD,  II. 

5.  Of  denials  in  return  to  mandamus: 
effect  of  joining  issue,  636.  Mahda- 
MU8,  XII. 

XV.  Departure. 

1.  By  replying  too  largely,  183.  Dsbt, 
III.  2. 

2.  Replying  title  under  holder,  after  declar- 
ing on  title  under  endorser  to  plaintiff, 
when  no  departure,  498.    Bills,  VI.  3. 

POOR. 

I.  Poor  Law  Commissioners. 

1.  Authority  to  direct  appointment  of  a 
chaplain. 

The  Poor  Law  Commissioners  may 
order  the  guardians  of  a  union  to  appoint 
a  chaplain  for  the  union  workhouse,  with 
a  salary ;  such  chaplain  being  an  officer 
within  the  meaning  of  stat.  4  &  6  W.  4, 
c.  76,  s.  46,  interpreted  by  sect.  109. 

It  is  no  objection  to  such  order  that,  by 
a  previous  order,  not  expressly  altered  or 
rescinded,  the  commissioners  have  author- 
ized the  guardians  to  appoint  such  chap- 
lain if  they  shall  deem  it  necessary,  and 
have  specified  his  duties  in  case  it  shall 
have  been  deemed  necessary  to  appoint 
him.   Regina  v.  Braintret  Union  Gwwdiant^ 

130 

2.  Implied  alteration  of  previous  order, 
130.    Ante,  1. 

3.  What  orders  require  to  be  laid  before 
secretary  of  state.  Rtgina  v.  Braintret 
Union,  130 

4.  Discretion  not  interfered  with,  130. 
Ante,  I. 

n.  Board  of  guardians:  incomplete. 

Under  staU  4  &  6  W.  4,  c.  76,  ss.  26,38, 
the  Poor  Law  Commissioners  formed  a 
union  of  six  townships,  comprehending 
T.  and  L.,  and  ordered  that  there  should 
be  eighteen  guardians  of  the  union,  two 
of  whom  were  to  be  elected  by  L.,  and  the 
other  sixteen  by  the  other  townships,  in 
specified  proportions,  there  not  being  less 
than  two  for  any  one  township.  The 
first  and  two  subsequent  annual  elec- 
tions took  place,  at  each  of  which  more 
than  six  guardians  were  elected  for  the 
union,  but  L.  elected  none  on  any  occa- 
sion. 

Heldf  that  the  board  of  guardians  elect- 
ed on  the  third  election,  though  their  num- 
ber was  not  complete,  might,  under  sect  38, 
make  an  order  on  the  overseer  of  T.  for 
Che  payment  of  money,  conformably  to  the 


regulations  issued  for  the  union  by  the 
commissioners:  ana  a  mandamus  venc 
to  compel  the  overseers  to  pay. 

&m6&,that  the  board  of  guardians  elect- 
ed on  the  first  election  might  hare  acted, 
though  their  number  was  not  complete. 
Regina  v.  Todmorden.  185 

IIL  Overseers :  duties  with  respect  to  bur- 
gess lists,  453.    STATirrB,  XLVI. 

IV.  Parish    property;  giving   up    parish 
houses,  66.    Ccktiobabi,  III. 

V.  Property  rateable. 

1.  Occupation  for  public  purposes. 

The  governor  of  the  West  Riding:  house 
of  correction  was  assessed  to  the  poor 
for  a  house  and  garden  within  and  parcel 
of  the  prison.    The  house  consisted  oi 
ten  apartments,  nine  in  the  governor's 
occupation,  the  tenth  used  as  a  committee 
room  for  the  magistrates.    The  governor 
was  obliged,  by  the  prison  rules,  to  live 
always  within  the  walls;   and  nothing 
more  was  provided  for  him  than  was  ne- 
cessary for  his  convenient  accommoda- 
tion.   The  garden  was  half  an  acre  in 
extent,  contained  fruit,  flowers,  and  a 
green-house,  and  was  chiefly  used  by  the 
governor,  (the  magistrates  permitting.) 
but  was  not  specially  appropriated  to  bis 
use,  the  object  of  such  an  area  being  the 
health  of  the  prisoners.    The  governor 
used  it  as  a  pleasure  garden,  and  for  bis 
family.  • 

Held,  that  he  was  not  rateable  for  his 
occupation  of  the  hou*'e  or  garden. 

The  matrons  and  turnkeys  occupied 
dwellings  within  the  walls,  distinct  from 
that  of  the  governor.  These  persons  were 
obliged,  for  the  purposes  of  the  establish- 
ment, to  sleep  always  within  the  walls. 
The  accommodation  was  no  more  than 
was  necessary  for  the  objects  for  which 
they  were  placed  in  the  prison. 

Held,  that  they  were  not  rateable  for 
their  dwellings. 

Held,  also,  that  the  justices  of  the  Rid- 
ing were  not  rateable  for  the  porter's  lodge, 
dec,  and  the  tread-mill  and  work-rooms 
within  the  prison,  where  works  were  done 
by  the  prisoners,  partly  for  the  use  of  the 
jail,  and  partly  for  hire,  the  earnings  being 
carried  to  the  public  account.  Regina  v. 
Shepherd,  170 

2.  Dock  dues. 

By  Stat.  43  G.  3,  c.  cxU  the  Bristol  Dock 
Company  were  empowered  to  purchase 
lands  and  execute  certain  works  for  the 
improvement  of  the  port  of  Bristol,  and  it 
was  enacted  that,  within  twelve  months 
aAer  the  works  should  be  be?un,  and 
notice  thereof  given,  certain  tonnage  du- 
ties should  be  payable  to  the  company  for 
every  vetul  entering  into  the  port  of  FrittoL 
The  company,  in  execution  of  their  pow- 
ers, deepened  the  water  in  the  port,  so  as 
to  form  a  floating  harbour ;  and  they  pur- 
chased eleven  acres  of  land  vithin  the 
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port,  and  in  the  parish  of  GliAon,  and 
made,  in  that  land,  an  entrance  basin  to 
the  floating  harbour.  They  also  made  a 
."Kecond  basin  in  a  different  parish ;  and  all 
vessels  using  the  floating  harbour  neces- 
sarily passed  through  one  or  the  other 
basin.  Many,  however,  entered  the  port 
without  going  into  the  floating  harbour  or 
either  basin.  The  duties  were  collected 
from  all  vessels  entering  the  port,  in  vari- 
ous places  on  the  coast,  but  none  within 
the  parish  of  Clifton.  The  eleven  acres 
in  Clifton  were  not  beneficially  occupied, 
except  as  they  contributed  to  the  earning 
of  port-duties. 

Held,  that  the  company  were  not  rate- 
able to  the  poor  in  Clifton  for  the  eleven 
acres  as  contributory  to  the  earning  of 
profits  which  accrued  in  other  parishes. 

The  statute  recited  that,  by  the  intended 
works,  certain  lands  then  paying  land  and 
parochial  taxes  would  become  unproduc- 
tive for  many  years,  and  other  lands 
would,  consequently,  be  more  burdened: 
it  therefore  enacted  that  the  company, 
from  the  time  of  taking  possession  of  their 
lands,  should  become  chargeable  with  "  all 
such  land  and  parochial  taxes  as  the  same 
landi.  are  now  or  may  hereafter  be  subject 
to,"  and  should  be  liable  to  pay  the  same 
"during  the  execution  of  the  said  works, 
and  forever  thereafter;"  and  that  the  for- 
mei  owners  should  be  discharged  from 
such  payment. 

Held,  that  the  company  were  never  to 
be  rated  for  the  lands  at  a  higher  amount 
than  the  value  which  the  lands  would 
have  had  at  the  time  of  rating  if  they  had 
continued  in  the  same  state  as  when  the 
act  passed,  however  the  profits  of  occu- 
pation might  be  increased  by  the  compa- 
ny's works.  Jiegitia  v.  Bristol  Dock  Com- 
pany, 635 
3.  Railways. 

By  Stat.  4  dc  5  W.  4,  c.  Ixxxviii.,  a  rail- 
way company  were  empowered  to  pur- 
chase lands  and  construct  a  railway  there- 
on, passing  through  several  parishes,  with 
warehouses,  station-houses,  &c.;  which 
they  did.  The  act  also  empowered  them 
to  take  certain  tonnage  tolls,  not  exceed- 
ing a  stated  amount,  for  goods  and  pas- 
sengers; and  to  provide  locomotive  en- 
gines, and  receive  such  sums  for  the  use 
thereof  as  the  company  should  fix,  in  ad- 
dition to  the  tolls ;  and,  when  they  them- 
selves carried  for  their  own  profit,  (which 
a  distinct  clause  enabled  them  to  do,)  they 
were  to  keep  a  separate  account  of  the 
tolls  which  they  would  have  received  for 
the  passengers,  dec,  if  they  had  been  car- 
ried by  other  persons;  such  account  to  be 
open  to  inspection  by  the  overseers  of 
every  parish  on  the  line  of  railway.  The 
company  were  empowered  to  let  the  toUi. 
All  persons  were  to  have  liberty  to  use 
the  railway  with  carriages  properly  con* 


strocted,  on  payment  of  the-tol]s,and  sub- 
ject to  the  company's  regulations.  Pow 
ers  were  given  to  the  company  to  approve 
or  disapprove  of  the  carriages  and  en- 
gines to  be  used  by  any  person  on  the 
railway,  and  to  make  orders  for  regulat- 
ing the  passage  upon,  workin.?,  and  use 
of,  the  railway,  and  for  prevention  of 
nuisances. 

The  company  used  the  railway,  &c.. 
according  to  the  act,  carrying  passengers 
and  goods,  and  supplying  power  by  mean^ 
of  locomotive  engines,  for  their  own  profit; 
and  no  other  person  used  it  for  such  pur- 
poses. 

Heldf  that  the  company  were  rateable 
for  their  land,  improved  in  value  by  the 
profits  accruing  from  the  railway,  &.C., 
at  an  amount  equal  to  the  rent  which  a 
lessee  would  pay,  making  the  same  uses 
of  the  railway,  Sec.,  as  the  company  did, 
with  the  deduction  of  tenant's  rales,  &c., 
expense  of  repairs,  and  the  other  charges 
mentioned  in  slat.  6  &  7  W.  4,  c.  96,  s.  1. 
That  the  last-mentioned  statute  did  not,  in 
this  respect,  introduce  any  new  principle 
of  rating:  And  that  an  estimate  of  the 
company's  liability,  founded  only  on  the 
amount  chargeable  in  respect  of  tolls,  and 
excluding  the  receipts  for  carriage  of 
passengers  and  goods,  &c.,  was  erro- 
neous. 

That  the  land  must  be  rated  in  any 
particular  parish  according  to  its  actual 
value  there,  although  such  value  was 
owing  in  a  great  measure  to  station- 
houses  and  other  works  not  within  the 
parish. 

And  that  the  rate  in  any  particular 
parish  was  to  be  estimated  by  the  amount 
of  profit  actually  earned  in  that  parish, 
and  not  by  the  proportions  which  the 
length  of  railway  in  that  parish  bore  to 
its  entire  length.  Jtegina  v.  London  and 
South  Western  Railway  Company,  658 

4.  Exemptions  in  respect  of  future  im- 
provement, 535.    Ante,  2. 
VI.  Principle  of  rating. 

1.  Locality  of  profits,  535,  558.     Antd, 
V.  2,  3. 

2.  Locality  of  deduction,  658,  585.  Ante, 
V.8. 

3.  Mileage  proportion  or  local  earnings, 
658.    Ante,  V.  3. 

4.  According  to  actual  mode  of  user,  558. 
Ante,  V.  3. 

5.  With  reference  to  practical  monopoly, 
558.    Ante,  V.  8. 

6.  According  to  the  real  state  of  things, 
568.    Ante,  V.  3. 

VIL  Settlement  by  birth  or  parentage :  legi- 
timacy, 444.    Post,  XV.  4. 

Vm.  Settlement  by  appren^i««*^*P-      . 
Execution  of  \ndeitvaTe,  vVien  admiu^A. 
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A  house  and  land  were  taken  by  lease 
**for  the  term  of  six  months  from  the  first 
day  of  Janaary  next,"  (1830,)  ♦*and  so  on 
for  six  months  to  six  months,  until  one 
of  the  said  parties  shall  give  to  the  other 
of  them  six  calendar  months'  notice  in 
writing  to  determine  the  tenancy,  at  and 
under  the  rent  of  13/.  for  every  six  months ; 
the  first  payment  to  be  made  on  the  first 
day  of  July,  1830." 

Hfldf  that  the  months  here  spoken  of 
were  shown  by  the  contract  to  be  calen- 
dar months,  and  that  this  was  a  taking 
for  a  year  at  least,  by  which  a  settlement 
might  be  gained  under  stat.  6  G.  4,  c.  57, 
s.  2.     Begina  v.  Ckawton.  247 

2.  Joint  tenancy. 

A  tenement  was  let  to  A.  and  B.  a$ 
joint  tenants,  the  landlord  refusing  to  le 
to  A.  without  joining  B. :  A.  alone  entered 
and  occupied  the  entirety,  and  alone  paid 
the  rent,  without  any  benefit  to,  or  inter- 
ference by,  B.  The  rent  was  less  than  20^ 

Held^  that  A.  gained  no  settlement  by 
such  renting,  under  13  dc  14  Car.  2,c.  12. 
Regina  v.  ^berdaron,  871 

X.  Settlement  by  parochial  taxation. 
Payment  of  rent. 

Sect.  2  of  Stat.  1  W.  4,c.  18,  applies  to 
settlements  as  well  by  paying  parochial 
rales  as  by  renting  tenements.  There- 
fore a  pauper,  who  hires  and  occupies  a 
tenement  for  a  whole  year  in  conformity 
with  the  provisions  of  stat.  6  G.  4,  c.  67, 
may  gain  a  sciilemenl  by  payment  of 
rates,  though  he  has  not  paid  the  whole 
of  a  year's  rent;  provided  he  has  paid  as 
much  of  it  as  amounts  to  10/.  Regina  v. 
BHf^hthflmttone.  674 

XL  Examinations  and  grounds  of  appeal. 
I.  Onus  of  proof. 

Pauper  was  removed  to  the  appellant 
parish  on  his  examination,  at  which  he 
produced  an  indenture  of  apprenticeship, 
and  swore  to  its  execution,  and  that  the 
consideration  was  15/.,  and  that  he  was 
bound  under  it  to  C,  that  he  was  then 
fifteen  years  old,  and  that  he  nerved  the 
time  in  the  appellant  parish. 

The  appellants  gave  notice  of  appeal, 
on  the  ground  that  the  pauper  did  not 
acquire  a  settlement  in  the  appellant 
parish  by  reason  of  his  being  bound  an 
apprentice  by  indenture,  dated,  &c.,  to 
one,  &c.,  and  by  serving,  &c.,  because 
the  premium  of  15/.  was  paid  by  parish 
officers,  and  not  by  the  pauper's  father, 
and  "  that  the  requisitions  of  the  statute 
(56  G.  3,  c.  139)  made  for  the  regulation 
and  binding  of  parish  apprentices,  then 
in  force,  wore  not  complied  with." 

On  trial  of  the- appeal,  the  sessions 
held  that  the  execution  of  the  indenture 
was  not  admitted  by  the  notice  of  grounds 
of  appeal,  and  that  the  respondents  were 
bound  to  be^in  by  proving  their  case, 
which  not  being  done,  they  quashed  the 


order,  subject  to  a  case,  which  provided 
that  the  oitier  of  sessions,  if  the  sessions 
were  wrong,  was  to  be  quashed,  and  the 
appeal  reheard. 

This  court,  holding  that  the  ezecntion 
of  the  indenture  was  admitted,  and  that 
the  appellants  ought  to  have  begun  br 
establishing  their  objection,  quashed  the 
order  of  sessions ;  but  did  not  send  the 
case  back  to  be  reheard.  Regina  v.  *f/- 
Johny  Margatf,  2o:S 

2.  Admission  by  not  denying,252.  Ante,  1. 

3.  Traverse  of  a  fact  **  as  in  the  examina- 
tion in  this  case  stated."  Regina  v. 
Mantt field,  452,  d. 

4.  Inadmissibility  of  other  evidence. 
The  examination  of  a  pauper  stated 

facts  tending  to  show  general  admissions 
of  a  settlement  by  the  appellant  parish  ; 
the  notice  of  objections  denied  the  fact 
of  any  such  settlement  and  the  fact  of  ihe 
admissions.  On  the  appeal,  the  sessions 
admitted  evidence  by  the  respondents  oi 
a  settlement  in  the  appellant  parish  by 
hiring  and  service;  and  confirmed  the 
order  of  removal. 

Held,  that  such  evidence  was  inadmis- 
sible, under  stat.  4  &  6  W.  4,  c.  76,  s.  81 ; 
and  this  court  quashed  the  order  of  ses- 
sions.   Regina  v.  Eaatville.  82S 

XII.  Order  of  removal. 

It  is  no  ground  for  quashing  an  order 
of  removal,  that  it  removes  a  mother  and 
son  having  settlements  independent  of 
each  other.     Rtgina  v.  JU  SairU*.        426 

Xni.  Special  case. 

Case  when  not  sent  back  to  be  reheard. 

XIV.  Costs :  taxation  of. 

1.  Where  the  recorder  of  a  borough 
court  confirms  an  order  of  removal 
with  costs  under  stat.  4  dc  5  W.  4,  c 
76,  s.  82,  but  without  specifyidg  the 
amount,  a  taxation  of  such  costs,  after 
the  end  of  the  sessions,  is  irregular, 
though  the  amount  be  submitted  to  the 
recorder  (after  the  termination  of  the 
sessions)  and  approved  of  by  him : 
and  an  order  for  payment  of  sach 
taxed  costs  cannot  be  enforced.  Re- 
gina V.  Long.  740 

2.  In  bastardy,  119.    Post,  XV.  1. 

XV.  Bastardy:  illegitimacy 

1.  What  is  an  application  :  costs. 

By  a  rule  of  quarter  sessions,  it  was 
ordered  that  all  applications  intended  to 
be  made  for  orders  of  maintenance  in 
bastardy  should  be  entered  with  the  clerk 
of  the  peace  on  or  before  a  certain  day; 
and  that  such  applications  should  be 
called  on  at  the  sessions  in  the  order  of 
entry. 

The  overseers  of  a  parish  entered  an 
application  with  the  clerk  of  the  peace, 
according  to  the  above  rule  and  the  prac- 
tice of  the  sessions,  paying  the  usual  fee 
on  entry,  and  giving  notice  to  the  party 
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:ainst  whom  they  applied.  He  attend- 
ecl  at  the  sessions ;  and  the  case  was 
o ailed  on ;  but  the  prosecutors  did  not 
appear.  The  sessions  made  no  order 
upon  the  application,  and  ordered  (under 
Stat.  4  &  5  W. 4, c.  76,  s.  73)  that  the  over- 
seers  should  pay  costs  to  the  party  ap- 
j>earing. 

Held,  that  the  entry  was  an  applica- 
tion, and  the  calling  on  of  the  case,  and 
attendance  of  the  opposing  party,  a  hear- 
ing of  such  application,  within  sect.  75, 
and,  therefore,  that  the  order  for  costs 
-was   rightly   made.      Jtegina  v.  Stamper. 

119 

2.  Jurisdiction :  on  face  of  order. 

An  order  of  quarter  sessions  recited 
that  the  guardians  of  a  certain  union 
had  applied  to  the  court  for  an  order  of 
maintenance,  &c.,  on  S.  R.,  the  putative 
father  of  a  bastard  child;  that  the  said 
S.  R.  had  appeared  by  attorney  at  the 
hearing;  that  the  court  had  proceeded^© 
hear  the  evidence,  and,  not  being  satisfied 
therewith,  had  refused  to  make  any  order 
on  S.  R.;  it  then  directed  payment  by  the 
guardians  of  a  certain  sum,  being  the 
costs  incurred  by  S.  R.  in  resisting  the 
application. 

Held,  that  the  order  was  bad  for  not 
showing,  on  the  face  of  it,  that  the  ap- 
plication had  been  first  made  to  the 
petty  sessions  under  2  &  3  Vict.  c.  85, 
and  the  case  transmitted  thence  to  the 
quarter  sessions.  Kegina  v.  Hartley  WitU- 
ney  Union,  677 

3.  Jurisdictioi :  right  of  appeal. 
Where  an  i  rder  of  maintenance  on  the 

putative  fathe?  of  a  bastard  has  been  duly 
made  at  petty  sessions,  under  stat.  2  &  3 
Vict.  c.  85,  s.  1,  tlie  party  charged  not  re- 
quiring the  original  charge  to  be  heard 
at  quarter  sessions  under  sect.  3,  no  ap- 
peal from  such  order  lies  to  quarter  ses- 
sions, under  stat.  4  &  5  W.  4,  c.  76,  s.  103. 
If  the  party  charged  require  the  cause 
to  be  originally  heard  at  quarter  sessions, 
no  appeal  lies  from  the  order  made  by 
quarter  sessions,  on  such  hearing,  to  an- 
other quarter  sessions.  Regina  v.  West 
Riding  Jtislires.  325 

4.  Presumption  of  non-intercourse. 

On  a  trial  as  to  the  legitimacy  of  child- 
ren begotten  when  the  husband  and  wife 
were  living  separately,  the  fact  that  they 
had  opportunities  of  access  is  not  conclu- 
sive of  the  legitimacy;  but  the  presump- 
tion of  intercourse  may  be  rebutted  by 
circumstances. 

If  there  was  an  opportunity  of  access, 
but  the  wife  was  notoriously  living  in 
adultery,  it  does  not  necessarily  follow 
that  a  child  begotten  while  such  oppor- 
tunity existed  was  not  the  husband's. 

By  a  case  sent  from  quarter  sessions 
on  a  question  of  settlement,  it  appeared 
that  a  wife  was  deserted  bj  her  busband. 


who  went  to  live  with  another  woman : 
that  the  wife,  at  the  end  of  three  or  four 
years,  married  another  man,  and  that  shr 
had  two  children  by  him ;  and  that,  eleven 
years  after  the  second  marriage,  she 
again  cohabited  with  her  husband.  It 
did  not  appear  where  the  husband  was 
between  the  times  of  his  desertihg  and 
again  cohabiting  with  his  wife. 

Heldf  that  the  sessions  were  not  war- 
ranted, on  this  evidence,  in  finding  non- 
access  of  the  husband  at  the  times  when 
the  children  were  begotten. 

And,  therefore,  that  the  wife's  evidence 
could  not  be  received  to  prove  them  ille- 
gitimate.   Regina  v.  Akin s field,  444 
XVI.  Pauper  lunatic :  removal  as  charge- 
able :  effect  of  not  appealing. 

Two  justices  made  an  order  under 
stat.  9  G.  4,  c.  40,  ss.  38,  41.  for  removing 
a  lunatic  pauper  mentioned  in  the  order 
as  chargeable  to  the  township  of  D.,  and 
thereby  directed  the  overseers  of  D.  to 
remove  her  to  the  county  lunatic  asylum : 
the  charges  of  removal,  maintenance, 
&c.,  to  be  paid  by  the  county  treasurer,  as 
the  pauper's  settlement  was  unknown. 

Two  other  justices,  by  a  subsequent 
order  under  sect.  4  reciting  the  first  order 
and  its  execution,  adjudged,  after  inquiry 
by  them,  that  the  pauper's  settlement  wn's 
in  D.  and  directed  the  overseers  of  D.  to 
reimburse  the  county  treasurer,  and  to 
pay,  at  a  certain  rate,  for  the  pauper's 
tuture  maintenance,  &c. 

On  appeal  against  this  order,  it  np- 
penred  that  the  first  order  was  applied  fcir 
by  the  assistant  overseer  of  D.,  the  nnturc 
of  whose  duties,  however,  was  not  proved  ; 
and  that  the  overseers  of  D.  removed  the 
pauper  in  obedience  to  the  first  order. 
That  order  did  not  mention  any  person  ns 
the  party  applying  for  it. 

Heldf  that  the  overseers  of  P.,  not 
having  appealed  against  the  first  order, 
were  precluded  from  alleging,  as  a  ground 
of  appeal  against  the  second,  that  the  for- 
mer order  was  made  without  legal  proof 
of  chargeability.     Regina  v.  Holdsworth. 

221 
PORT  DUTIES. 
As  forming  part  of  rateable  value,   535. 
Poor,  V.  2. 

POSSESSION. 

I.  Inference  of  title  from,  498.  Bills,  VI.  3. 

II.  Replication  of,  as  exemption  from  dis- 
tress, 679.     DiBTRBSB,  I.  1. 

POSTEA. 

Amendment  by  entering  nominal  domnges, 

656.     Mandamus,  XII.  9. 

POWER. 

I.  1.  Statutory,  84.     Land-tax. 

2.  When  the  oMy   remedy,  667.    Sta- 
tute, IV^ 

II.  Defective  ^vpctttioti  cured  by  statut*,  84, 
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PRACTICE. 

Using  old  affidavits,  314.    Mavdaw us,  IV.  I. 

PRECKPT. 
Page  3, 18.    RsaussTs. 

PRESENTATION. 
Pagit  316,  n.    Mahdamus,  X.  366.    Coaro- 

BATIOK,  I. 

PRESUMPTION. 

I.  When  raised,  and  how. 

1.  Of  notice  of  dishonoar,  814.  Bills, 
IV.  6. 

2.  From  conduct,  814.    Bills,  IV.  6. 

3.  From  non-production  after  notice,  814. 
Bills,  IV.  5. 

4.  A  presumption  that  a  thing  was  done, 
is  a  presumption  that  it  was  rightly 
done,  814.    Bills,  VI.  6. 

5.  Of  intercourse,  and  ho'v  rebutted,  444. 
PooB,  XV.  4. 

6.  That  a  court  will  limit  its  acts  to  their 
proper  objects,  593.    PRoaiBiTioir,  I. 

II.  Refused. 

1.  Jurisdiction  of  inferior  coun  >om  its 
own  act,  18.    RicavBSTs,  I.  2. 

2.  Of  reconveyance,  when,  430.  Dbyise, 
1.3. 

PRISON. 
What  not  rateable,  170.    Poor,  V.  1. 

PRISONER. 
When  in  time  to  avail  himself  of  irregula- 
rities, 914.     Wbit,  I.  1. 

PRIVILEGE. 

I.  Discharge  from  arrest,  319.    Exbcutiost, 

m.  1. 

II.  Effect  of  discharge   from   arrest,  525. 
ExxcuTiow,  in.  4. 

III.  Of  the  universities,  952.    Oxpobd. 

PRIVITY. 

I.  Of   interest  and  estate,  766.     Watxb- 
GODRss,  345.     Waste. 

II.  Of  prosecutor  in  a  recriminatory  publi- 
cation, when  inferred,  486.    Libkl. 

III.  To  fraud:  must  be  shown  in  pleading, 
349.     Bills.  II.  1. 

PROBABLE  CAUSE. 
When  it  must  be  negatived,  900.    Mab- 

BIAOX,  1. 

PROCESS. 

Officer,  when  protected,  318.    RiaussTs. 

PROFIT. 
I.  Where  rateable,  535,  558.    Poob,  V.  2, 3. 
n.  When  rateable,  558.    Poor,  V.  3. 

PROHIBITION. 
I.  Against  granting  a  faculty. 

In  a  suit  in  the  Arches  Court  of  Can- 
terbury, a  faculty  conferring  certain  pri- 
vileges in  a  parish  church  was  prayed  for, 
petitioned  against,  and  answer  and  reply 
put  in  and  admitted  by  the  court ;  the 
suit  was  at  issue,  and  the  court  had  or- 
dered it  to  be  proceeded  with.  On  decla 
ration  in  prohibition  and  demurrer : 


Held,  that  prohibition  Md  not  lie, 
ral  distinct  things  being  comprised  in  the 
faculty,  some  of  which  might  be  ^anied 
consistently  with  common  law,  thoog^h 
others  (it  was  contended)  might  not;  aoi 
no  question  having  yet  been  raised  in  the 
ecclesiastical  court  as  to  its  jurisdiction 
to  grant  any  in  particular,  nor  any  inti- 
mation given  by  the  court  of  its  intentioa 
to  grant  or  refuse  any, 

Qicorf,  whether  prohibition  lies  in  any 
case  against  the  granting  of  a  facaltv, 
before  it  be  granted.  HaUack  v.  C«»- 
bridgt  UnivtrtUy.  593 

n.  Against  unauthorized  judgment  for  ne- 
glect of  cognisance,  952.    Oxfokd. 

III.  Writ,  when  granted  at  once,  952.    Ox- 

FOBO. 

IV.  Though  the    applicant  has   nol   ap> 
peared  below,  952.    Oxfobd. 

PROMISE. 
I.  .Original  or  guarantee,  935.     Bas  kbvit, 

V.2. 
n.  See  AssrxpsiT.    Cobtbact. 


PROMISSORY  NOTES. 
Bills    of    Exchabgb    ard    Fboj 

Notes. 


PROMOTIONS. 
Page  388. 

PROPERTY. 

I.  Transfer  by  sale  on  credit,  389.  Yxv- 
DOBS,  in. 

II.  In  goods  sold  under  an  illegal  distress, 

736.      VXBDOBS,  II.  1. 

III.  When  not  in  issue  under  a  traverse 
of  seizure  modo  et  formd,  419.  Sbxbxfp. 
1.2. 

IV.  Showing,  in  coroner's  inquisition,  896L 
Dbooabd,  1L 

PROTEST. 
Page  43.    Biu.s,  IV.  2. 

PUBLIC  COMPANY. 

I.  Proprietor. 

1.  What  constitutes,  256,  271.  Statvti, 
LIU.  LDL 

2.  Inspection  of  books  by,  281.    Ixsfxc* 

TIOB. 

II.  Transfer  of  scrip,  256,  271.  Statutb, 
LIU.  LIX. 

ni.  Forfeiture :  unconfirmedp  effect  of  no- 
tice, 236.    Statute,  LUL 

rv.  Debt  for  calls,  266,  271.  Statctk, 
Lin.  LIX.  281.    IBSPXGTI05. 

V.  Books. 

1.  Primd  facie  evidence,  though  irre^o- 
larly  kept,  256,  271.  Statitti,  LIIl. 
LIX. 

2.  Shareholder's  right  to  inspect,  81.  Is- 
spsctiob. 

VT.  Action  against  effect  of  entering  op 
judgment  against  the  company  instead 
of  against  the  officer,  288.    MABSAan^ 

\   m.2. 
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Vil.  Mandamus  to. 

1.  To  pay  sum  recovered,  288.     Mav- 
DAXUS,  III.  2. 

2.  To  make  calls,  268.    MavdamcSi  DL  2. 

PUBLICAN. 
Sale  of  spirits,  294.    Spxbits. 


QUALIFICATION. 
Of  tender,  409.    Tsvdsb,  L  2. 

QUARTER  SESSIONS. 

I.  Constitution  of  interested  justice,  467. 
Cbbtiorari,  II. 

II.  Application  and  hearing,  119.    Poob, 
XV.  1. 

III.  Appellate  jurisdiction,  325.  Poob,XV.3. 

QUEEN'S  BENCH. 
Jurisdiction  to  see  that  justices  act  within 
their  jurisdiction,  66.     Cbbtxobabi,  III. 

QUO  WARRANTO. 

For  office  of  alderman :  plea  of  due  elec- 
tion, 878.    Statute,  XLIII.  2 


RAILWAY. 
I.  Contract  for  works,  61.    Bakkbupt,  1. 2. 
IL  Rateable  value,  6.58.     Poor,  V.  3.. 
III.  Action  for  calls,  256,  271.     Statute, 
LIII.  LIX.  281.  lNHPBCTio2r. 

RECEIPT. 

Distinction  between  actual  and  construc- 
tive, 707.    Bankrupt,  IIL  3. 

RECITAL. 
Of  title  of  statute,  747.    Vaoraht. 

RECOGNISANCE. 

Implied  condition  as  to  prosecutor's  costs, 
464.    Certiorari,  IV. 

RECONVEYANCE. 
Presumption  of,  430.    Devise,  I.  3. 

RECORD, 
trom    what   amended,  636.     Mavdaxus, 

XII.  2. 

RECORDER. 
Power  as  to  costs,  740.     Poor,  XIV.  1. 

REDEMFnON. 
Lakd-tax. 

REDUCTION. 
Of  demand,  3.    RsauESTs,  II.  1. 

REFUSAL. 

Page  282.  I?f!iPECTiox.  366.  Corpobatioit, 

L  776.    Troveb,  U. 

REGISTRY  OF  BIRTHS. 
The  court  will  not  direct  a  registrar  of 
births  (under  stat.  6  &  7  VV.  4,  c.  86)  to 
erase  the  registry  of  the  birth  of  a  child, 
though  facts  are  deposed  to  show  that  the 
child  was  supposititious,  and  the  entry  a 
fraud,  and  though  the  application  is  made 
by  a  party  having  a  pecuniary  interest  in 
defeating  the  alleged  fraud.  Ex  parte 
Stanford.  886 

?0L.  XU.  114 


RELATION. 
To  act  of  banl  iruptcy,  6 1.    Bab kbupt,  1. 2. 

REMAINDER. 
Rights  and  remedies,  84.    Laitd-tax. 

REPEAL. 
By  subsequent  order,  130.    Poob,  L  1. 

REPLICATION. 
L  To  nunquam  indebitatus,  183.     Debt, 

m.2. 
n.  De  injurid,  197.    Pleadibc,  XIV.  1. 

REPUGNANCY. 
In  an  enactment,  919.    Hiohwat,  I. 

REQUEST. 
How  pleaded,  900.    Mabriaoe,  I. 

REQUESTS,  COURT  OF. 
I.  Jurisdiction. 

1.  For  reduced  debt,  3.    Post,  II.  1. 

2.  Who  liable  for  proceeding  without 
By  Stat.  47  G.  3,  c.  Ixxviii.,  entitled 

*<An  act  for  the  more  speedy  and  eas/ 
recovery  of  small  debts  in  the  sokes  of 
Bolingbrooke  and  Horncastle,  and  other 
places,  in  the  county  of  Lincoln,"  certain 
commissioners  are  ''constituted  a  court 
of  justice,  by  the  name  and  style  of '  The 
Court  of  Requests  for  the  sokes  of  Boling- 
brooke and  Horncastle^  and  wapentake  of 
CandUeshoe  {except  the  parishes  of  H,y  8,  and 
F^)  in  the  county  of  Lincoln ;  and  for  the 
wapentake  of  G,* "  &c.,  (enumerating  se- 
veral wapentakes,  parts  of  others,  and 
five  parishes,)  **  in  the  said  county,**  and 
are  authorized  to  hear  causes  of  certain 
kinds,  where  the  defendant  is  residing 
within  the  places  mentioned  (except  the 
wapentake  of  W.  and  certain  parishes 
named)  or  keeping  house,  dec,  or  using 
any  market,  or  seeking  a  livelihood,  or 
in  any  way  trading,  dec,  within  the  same ; 
and  thereupon  to  give  judgments,  and 
award  execution  against  body  or  goods. 
The  clerks  and  their  deputies  are  re- 
quested to  issue  all  precepts  required  by 
the  act,  and  the  serjeants  to  execute 
them ;  and  the  serjeants,  in  case  of  neg- 
lect, are  liable  to  make  compensation, 
and  to  be  fined. 

M.  summoned  C.  in  the  court.  Five 
commissioners,  on  the  hearing,  ordered 
execution  against  the  body  of  C. :  the  de- 
puty clerk  issued  a  precept  thereon,  and 
delivered  it  to  a  serjeant,  who  arrested 
C.  C.  sued  M.,  the  commissioners,  and 
the  Serjeant,  for  false  imprisonment.  On 
the  trial,  it  appeared  that  C.  resided  in 
the  excepted  wapentake  of  W. ;  and  it 
was  not  shown  that  any  evidence  was 
given  before  the  Court  of  Requests  tend- 
ing to  bring  C.  within  their  jurisdiction. 
The  precept  described  the  court  as  the 
Court  of  Requests  fw  the  sokes  of  Boling- 
brooke and  Homcaatle  arid  other  plaresin  the 
county  of  Lincoln,  None  of  the  proceed- 
ings stated  any  fact  showing  C.  to  bar  a 

4g2 


906 


INDEX. 


been  within  the  jurisdiction  of  the  conrt : 
Held 

1.  That  the  commissioners  were  liable 
in  trespass  for  proceeding  withont  jaris- 
diction. 

2.  That  it  laj  on  them  to  show  that 
proof  of  jorisdiction  had  been  given ;  and 
that  the  jurisdiction  could  not  be  inferred 
merely  from  their  having  acted. 

3.  That  the  commissioners  were  not  lia- 
ble for  the  fault  in  the  precept 

4.  That  the  serjeant  was  not  liable 
for  want  of  jurisdiction. 

6.  But  that  he  was  liable  for  executing 
the  precept  which  misdescribed  the  court. 

6.  That  M.  was  not  liable  at  all.  Car^ 
ratt  V.  Morley.  18 

3.  How  and  by  whom  it  must  be  shown, 

18.    Ante,  3. 
n.  Execution. 

1.  Award  and  issuing. 

A  Court  of  Request's  act  (47  G.  3,  sess. 
3,  c.  Izxviii.)  enacted  thai,  when  the 
commissioners  should  have  made  an  or- 
der on  a  defendant  for  payment  of  money, 
the  said  commissioners,  present  in  court, 
might  award  execution  against  the  body 
or  goods  of  such  defendant,  and  there- 
upon the  clerk  of  the  court,  at  the  prayer 
of  the  plaintiff,  might  issue  a  precept  un- 
der his  hand  and  seal,  by  way  of  ca.  sa. 
or  fi.  fa.,  to  the  serjeants  of  the  court, 
who  should  execute  the  same.  And  that 
it  should  be  lawful  for  the  commissioners 
if  they  should  think  fit,  to  order  any  debt 
due  to  the  plaintiff  to  be  paid  by  instal- 
ments on  such  terms  as  might  appear  to 
them  reasonable ;  and  it  should  also  be 
lawful  for  the  $aid  commistionen  present  in 
court,  on  default  in  paying  any  such  in- 
stalment, at  the  instance  of  the  plaintiff, 
and  on  due  proof  of  tuck  default,  to  award 
execution  against  defendant,  or  his  sure- 
ties for  the  whole  debt,  or  such  part  as 
should  remain  unpaid,  with  such  further 
costs  ai  ehould  teem  to  them  recuonabU,  to 
be  recovered  in  the  same  manner  as  the 
original  debt 

HeU,  that  after  a  simple  award  of  exe- 
cution, the  clerk  might  issue  a  precept 
for  carrying  it  into  effect,  without  further 
intervention  of  the  court. 

But  that,  where  the  commissioners  had 
ordered  the  debt  to  be  paid  by  certain  in- 
stalments, "  or  execution  to  issue,**  the 
clerk  could  not,  on  default  of  payment, 
and  application  to  him  by  plaintiff,  issue 
a  precept  for  execution  without  further 
intervention  of  the  court:  for  that  the 
commissioners  were  required,  when  act- 
ing upon  such  default,  to  exercise  judi- 
cial functions,  which  could  not  be  dele- 
gated. 

And  therefore,  that  the  clerk  having 
made  such  precept,  which  had  been  exe- 
cuted, was  liable  in  trespass;  though  the 
proceeding  was  conformable  to  the  prac- 


tice of  the  court;  for  the  eontt  co«id  aoi 
institute  such  a  practice. 

But  that  the  serjeant  execiuiag  sndi 
precept  was  protected  bj  iu 

The  act  prohibited  the  splittine  of  de- 
mands to  bring  them  within  the  jurisdic- 
tion as  to  amount,  but  enabled  a  panj 
splitting  his  demand  to  recover  such  som 
as  the  court  was  competent  to  award  la 
one  action,  if  he  would  receive  the  saice 
in  full  discharge  of  his  debt.  By  an  or- 
der of  the  court  for  execution,  the  caose 
of  action  was  stated  to  be  a  reduced  debt 
of  62.  (the  highest  amount  recoverable:) 
but  it  appeared  in  evidence  that  the  deb; 
was  originally  SL  and  it  was  not  shown 
that  the  residue  h'ld  been  fiaid,  or  given 
up  by  the  plaintiff.  Qiuftv,  whether  tbe 
court  was  proved  to  have  had  jurisdic- 
tion. jSndrewt  v.  Memri*.  3 
3.  On  default  in  paying  instalment,  3^ 

Ante,  1. 
3.  Precept:  must  show  style   of  court, 

la    Ante,  I.  3. 
UL  Commissioners. 

i.  Acts  which  require  a  discretion,  3. 

Ante,  n. 
3.  Must  show  proof  of  juri.^iciion,  1& 

Ante,  I.  8. 
3.  When  not  liable  for  error  of  clerk,  18. 

Ante,  L  3. 

IV.  Clerk. 

1.  What  functions  cannot  be  delegated  to 

him,  3.    Ante,  11.  1. 
3.  When  liable  in  trespass,  3.  Ante,  HI. 

3.  How  for  agent  of  commissioners,  18. 
Ante,  I.  3. 

4.  Mandamus  to  deliver  documents  to, 
161.    MAHnAW vs,  IIL  1. 

V.  Serjeant 

1.  When  protected  by  precept,  3.    Ante, 

n.  1. 

3.  When  not  protected,  18.     Ante,  1 1 
3.  How  he  must  plead,  3, 17.    Ante,  LS. 

VI.  Plaintiff:  not  liable  for  want  of  juris- 
diction, 18.    Ante,  1. 3. 

VII.  Practice. 

1.  Illegal,  3.    Ante,  H.  1. 

3.  Style  of  court,  18.    Antd,  1.  3. 

RESCINDING  CONTRACT. 
Page  389.    VsirnoRs,  IIL 

RETAINER. 
Attosvit. 

REVERSION. 
I.  As  affecting  case  for  waste,  845.  Wirn. 
IL  Consequential  damage,  766.    Watbb' 
couasB. 

REVISION. 
Of  burgess  list,  453.    Statcts,  XLYI. 

ROAD. 
Footway.    Hiorwat.    Tva!rpiKa.    Vfit. 

RULE. 
L  Making  same  order  in  several  caafts 
535.    E  xxcuTioir,  IIL  4 
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IT.  Costs  of  opposing  where  plaintiff  ret&ins 
verdict  on  a  compromise,  833.  Costii, 
IV. 

RULES,  GENERAL. 

I.  East,  2  Jac.  2.  Slating  exceptions  in 
margin,  498.  Bills,  VI.  8.  kegina  v. 
Jilderton,  883,  n. 

II.  Hil.  38  G.  3.  Stating  points  in  paper- 
book,  498.  Bills,  VI.  3.  Regina  v,  M- 
derson,  883,  n. 

in.  Mich.  1  G.  4.  Consent  rule,  700.  Ejkct- 
MK5T,  III.  2. 

IV.  1  Hii.  4  W.  4.  General  Ruies  and  Begu- 
lationt,  9.  Commencement  and  conclu- 
sion of  plea,  496.    Plsa,II.  1. 

2.  Hil.  4  W.  4.  Pleadings  in  particular 
Action;  I.  ^,    Illegality,  414.   Plea,  III. 

3.  Hil.  4  W.  4.  Pleadingg  in  particular 
Actions,  I.  3.  Where  the  contract  stated 
is  not  the  real  one  by  reason  of  fraud. 
Hankey  v.  Cobb,  493 

V.  Trin.  1  Vict.  Giving  credit  in  particu- 
lars of  demand,  397, 400,  403,  796.    Pat- 

XBHT,  II. 

VI.  Trin.  4  Vict.  Signing  judgment  by 
virtue  of  a  judge's  certificate,  699. 


SALE. 

VsffDORS. 

SCIENTER. 
Necessary  in  a  conviction,  712.    Pilot. 

SCRIP. 
Page  256,  271.    Statuti,  LIII.  LIX. 

SEAL. 
Common,  mandamus  to  affix,  368.    Corpo- 

MATIOSr,  I. 

SECOND  ARREST. 
Page  319.  Exegutio!i,  IIL  1. 

SECURITY  FOR  COSTS. 
Page  426.    E/ictniitt,  IIL  3. 

SERJEANT. 
Of  court  of  requests,  3, 18.    RsavxiTs,  1. 11. 

SESSIONS 
1.  Quarter. 

1.  Order   must   show  jurisdiction,  677. 
Poor,  XV.  2. 

2.  When  they  may  state  a  special  case, 
919.    HioMWAT,  L 

IL  Petty. 

1.  No  mandamus  to  hear  case  once  de- 
termined. 624.    HioRWAT,  n.  1. 

2.  Jurisdiction  as  to  surveyor's  accounts, 
624.     HioRWAT,  IL  1. 

3.  What  amounts  to  a  hearing  and  de- 
termination by,  624.    HiOHWAT,  IL  1. 

III.  Award  of  costs  by. 

1.  Cannot  be  delegated  to  officer,  740. 
Poor.  XIV.  1. 

2.  Judgement  nunc  pro  tunc  by  consent. 
Ref(ina  v.  Long,  746. 

3.  Must  specify  amount. 

The  highway  act,  5  &  6  W.  4,  c.  60,  s. 
90,  requires  the  court  of  quarter  sessions, 


on  appeal  against  an  order  for  stopping 
up  a  way,  to  award  to  the  party  such 
costs  as  shall  be  incurred  in  prosecuting 
the  appeal;  Held,  that  the  court  cannot 
award  costs  generally,  in  the  words  of  the 
act;  but  must  specify  the  amount;  and 
that  an  order,  which  omitted  to  insert  it, 
could  not  be  enforced. 

Sect.  90  of  the  act  provides  that  the 
costs  shall  be  recoverable  in  the  same 
manner  as  any  penalties  are  recoverable 
under  that  act. 

Sect.  101  provides  that  where  penalties 
are  recoverable,  two  justices,  before 
whom  complaint  is  made  of  any  such 
offence,  shall  hear  and  determine  :he 
matter,  and,  on  proof  of  the  offence,  con- 
vict the  offender  and  adjuds^e  him  to  p.iy 
the  penalty,  &c.  Sect.  103  enacts  that 
all  penalties  inflicted  by  the  act  for  any 
offence,  and  all  costs  ordered  by  authority 
of  the  act  (ihe  manner  of  recovering 
which  is  not  thereby  otherwise  directed) 
shall,  on  conviction  of  the  offences  re- 
spectively, or  upon  order  made  as  afore- 
said, be  levied  by  distress  and  sale  by 
warrant  under  the  hands  of  two  justices 
before  whom  the  party  may  have  been 
convicted : 

Held,  that  the  non-payment  of  costsi 
ordered  by  the  sessions  under  sect.  90, 
was  not  an  "offence"  within  the  act,  for 
which  the  party  could  be  convicted  upon 
sect.  101 ;  and  that  a  warrant  of  distress, 
issued  under  sect.  103,  and  founded,  not 
on  the  order  of  sessions  itself,  but  on  a 
subsequent  conviction  for  non-payment, 
was  void,  and  no  defence  in  an  action  of 
trespass  against  the  convicting  justices 
who  issued  it  Sellwood  v.  Mount.  726 
4.  Payment,  how  enforced,  726.    Ante,  3. 

SET-OFF. 
L  Of  debt  dne  by  plaintiff's  factor,  197, 

Pliadiro,  XIV.  1. 
II.  De   injuria    cannot    be    replied,    197. 

Plradiro,  XIV.  1. 
IIL  Effect  of  admission  in  particulars  of 

demand,  403.    Patmirt,  11. 2. 

SHARES. 

In  public  company,  266,  271.    Statutx, 

281.    Irspsctior. 

SHERIFF. 
I.  Duties  and  liabilities. 

1.  Liability  for  delay  in  executing  habere 
facias  possessionem,  974.  Ejictmbrt, 
IIL  7. 

2.  His  duty  with  respect  to  rent. 

Case  against  the  sheriff,  under  stat 
8  .\nn.  c.  14,  s.  1,  for  taking  **  by  virtue 
of  a  fi.  fa.  against  S.,"  goods  which  were 
on  premises  demised  by  the  plaintiff  to 
I.,  and  for  which  premises  a  quarter's 
rent  was  due,  and  removing  the  goods 
after  notice,  without  paying  the  rent 
Plea,  th&x  d^fei^dant  did  not  take  modo 
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et  fonnd.  The  goods  taken  were  not  the 
property  of  8.;  and  the  sheriff  accounted 
for  them  to  the  real  owner. 

Held,  that,  on  this  issue,  plaintiff  was 
nevertheless  entitled  to  a  verdict  For9» 
ter  Y,  Cookum,  419 

II.  I.  Arrest  by,  holding  several  writs,  525. 
ExKcuTioir,  in.  4. 

2.  Distinction  between  objections  to 
which  he  is  not  privy,  and  such  as 
arise  from  his  misconduct,  525.    Exi- 

CUTIOlf,  III.  4. 

III.  Money  received  by  him  for  redemption 
of  pledges  held  by  the  debtor,  308.  Exx- 
cuTioir,  II.  1. 

SHIPPING. 
I.  Demurrage. 

1.  By  charterparty  between  plaintiff,  the 
owner,  and  defendants,  freighters,  of  a 
ship,  it  was   agreed  that  defendants 
should  have  eighty-five  running  days 
for  loading  and  unloading,  and  might 
keep  the  ship  fourteen  days  longer  on 
demurrage,  at  so  much  per  day.    Plain- 
tiff declared  in  assumpsit  on  the  char- 
terparty, alleging  that  he  was  always 
ready  and  willing  to  perform  his  part 
of  the  contract,  but  that  defendants  kept 
the  ship  fourteen  days  on  demurrage, 
beyond   the    eighty-five,  and   thereby 
became  liable  to  pay  119^,  and  also 
kept  her  eight  days  beyond  the  four- 
teen, to  plainiifl*'s  damage,  &c.  Pleas.  2. 
That  plaintiff  did  not  keep  or  detain  in 
manner  and  form,  &c.    3.  That,  at  the 
time  when  the  vessel  was  unloading,  as 
in  the  declaration  mentioned,  plaintiff 
wrongfully  stopped  the  unloading,  and 
prevented  defendants  from  unloading. 
Issue  on  plea  2.    Traverse  of  the  alle- 
gation in  plea  3;  and  issue  thereon. 
It  was  proved  that  during  the  running 
days,  and  when  the  vessel  had  been  three 
days  unloading,  plaintiff  wrongfully  stop- 
ped the  unloading  for  two  days,  at  the  end 
of  which  the  running  days,  if  reckoned 
consecutively,  expired.   That  the  unload- 
ing was  then  continued  for  two  days,  and 
again  wrongfully  interrupted  by  plaintiff, 
for  several  days ;  after  which  it  was  re- 
sumed and    the    unloading    completed, 
having  occupied  twelve  or  thirteen  days, 
not  reckoning  days  of  stoppage.    It  was 
not  shown  by  direct  evidence  that  the 
unloading,  while  carried  on,  had  proceed- 
ed more  slowly  in  consequence  of  the 
interruptions. 

Held  that,  under  these  circumstances, 
the  plaintiff  could  not  recover  upon  the 
charterparty  for  demurrage,  or  for  deten- 
tion of  the  ship  beyond  the  fourteen  days ; 
and  that  the  second  plea  was  sustained. 

But  that  the  mere  fact  of  an  interrup- 
tion for  however  short  a  time  would  not 
discharge  the  defendants  from  their  obli- 
gation under  the  charterparty ;  and  there- 


fore that  the  third  plea  was   oad  aAcr 
verdict    Benton  v.  Blunt,  870 

2.  Running  days,  870.    Ante,  1. 

3.  Pleading,  870.    Ante,  1. 

II.  Liability  for  damage  withont  fault. 
'  Stat  53  G.  3,  c.  159,  which  confines  the 
liability  of  owners  of  vessels,  for  danaage 
done  without  their  fault,  to  the  value  of 
the  vessel  and  freight,  does  not  extend  to 
the  costs  of  recovering  compensatioo : 
an  owner  may  be  condemned  personally 
in  such  costs,  although  he  may  thus  be- 
come answerable  for  more  than  the  valoe 
of  the  ship  and  freight    Rayne,  Expartt. 

m.  Pilots,  712.    Pilot. 

SMUGGLING. 
Page  143.    WAaaAiiT,  lY. 

SPECIAL  CASE. 
When   sessions  may  state,  919.      Hish- 

WAT,  I. 

SPECIFICATION. 
Page  938.    Patbvt. 

SPIRITS. 

Stat.  24  G.  2,  c.  4,  s.  12,  which  enacts 
that  no  action  shall  be  maintained  for 
any  debt  on  account  of  spirituous  liquors 
unless  the  debt  be  bond  fide  contracted 
at  one  time  to  the  amount  of  20«.,  ap- 
plies to  cases  where  the  liquor  is  sold, 
not  to  be  consumed  by  the  purchaser, 
but  to  be  sold  again  by  such  purchaser 
(being  a  publican)  to  his  ciistomers. 

To  a  declaration  in  debt  for  goods  sold 
and  delivered,  defendant  pleaded  that  the 
sum  was  claimed  in  respect  of  spirituous 
liquors  supplied  by  plaintiff  to  defendant, 
and  not  in  respect  of  any  other  matter ; 
and  that  no  part  of  the  sum  or  demand 
was  bond  fide  contracted  by  defendant  at 
any  one  time  to  the  amount  of  20s.  or  up- 
wards.   Held,  that  this  plea  showed  a  de- 
fence under  the  statute,  though  it  did  ex- 
pressly negative  the  supposition  that  the 
sum  might  be  made  up  of  claims  upon 
sales  originally  exceeding  20f.  each,  but 
reduced  below  that  amount  by  part  pay- 
ments.   Hughet  V.  Done,  29i 

STAMP. 
I.  Agreement 

In  assumpsit  on  a  contract  to  redeliver, 
on  request,  wine  which  had  been  placed 
in  defendant's  care,  plaintiffs  offered  ia 
evidence  a  writing,  signed  by  defendant, 
fa  wine  merchant,)  in  substance  as  fol- 
lows : 

"  This  is  to  certify  thatM.,"  (defendant,) 
'*has  in  his  cellar,  belonging  to  H.,** 
(under  whom  plaintiffs  claimed,)  <*  that  is 
paid  for,  twelve  dozen  of  port  wine."  &c^ 
"March  5th,  1823.  Received  from  H. 
five  bottles  of  port,"  Sec,  **  making  in  tb« 
whole,  dec., "  All  the  above  wine  paid  for  * 

Held,  that  such  writing  was  admisaiblt 


INDEX. 


909 


^thont  a  stamp,  not  being  an  '^  agree- 
ment, or  any  minate  or  memorandum  of 
on  agreement,''  or  "evidence  of  a  con- 
tract," within  Stat.  65  6.  3,  c.  184,  sched. 
Part  L,  tiu  Jgreement.  BlackwaU  v. 
M^Naughtan,  127 

(I.  Affidavit :  exemption  of,  463.    Statutx, 
XLVI. 

STATUTE. 

Fiust:  Generally. 

r.  Construction.    CoirsTaucTioir,  11. 

II.  1.  Incorporation  of  a  former  statute,  636. 

Makdamus,  XII.  2. 
2.  Effect  of  repeal  as  to  penalties,  143. 

WAHKAIfT,  IV. 

III.  Mis-recital  of  title,  when  not  fatal,  747. 
Vagrant. 

IV.  Statutory  right  limited  tostatntory  remedy. 

A  public  local  act  (1  Vict.  c.  xcvi.)  for 
making  a  railway  in  Ireland,  provided 
that  if  any  proprietor  of  shares  should 
lefuse  to  pay  a  call,  it  should  be  lawful 
for  the  company  to  sue  for  it  in  any  of 
the  queen's  courts  of  record  in  Dublin ; 
and  gave  a  general  form  of  declaration : 
Jleltit  that  the  debt  and  the  remedy  being 
created  by  the  statute,  the  company  were 
bound  to  pursue  the  remedy  pointed  out 
by  it,  and  could  not  bring  an  action  for  a 
call,  and  declare,  in  the  general  form,  in 
an  English  court. 

Held  also,  that  a  plea  to  such  action  in 
an  English  court,  stating  the  above  pro- 
/ision  of  the  statute,  was  in  substance  a 
plea  in  bar,  though  it  commenced  and 
concluded  "  that  the  Court  ought  not  to 
have  further  cognisance  of  the  cause,'' 
Sec.  Dundalk  Weatem  Railway  Company 
V.  Tapster.  667 

SicoiTDLT :  Decisions  on  public  and  gene- 
ral statutes. 

V.  13  Eliz.  c.  29.    (Oxford,)  952.    Oxfokd. 

VI.  2  (1)  Jac.  1,  c.  13.     (Privilege  of  Par- 
liament.) 

Second  arrest,  319.    ExxcuTioir,  III.  1. 
VIL  13  &  14  C.  2,  c.  12.     (Poor.) 

Sect.  1.  Joint  tenant,  671.    Pooa,  DL  2. 
VIII.  29  C.  2,  c.  3.     (Frauds.) 
Sect.  17.    Sale  of  goods :  by  principal  to 

factor. 

Goods  of  the  plaintiff*  being  in  defend- 
ant's hands  for  the  purpose  of  being  sold 
by  defendant  for  plaintiff*,  defendant  told 
plaintiff*  that  he,  defendant,  would  take 
them  himself,  at  a  price  then  named.  De- 
fendant afterwards  sold  them  to  a  third 
party,  and,  after  that,  in  a  written  account 
current  delivered  to  plaintiflf*,  debited  him- 
self with  the  price  of  the  goods  as  "sold," 
not  adding  to  or  for  whom. 

Held,  that  under  sect  17  of  the  Statute 
of  Frauds,  29  C.  2,  c.  3,  this  was  evidence 
upon  which  a  jury  might  infer,  as  against 
defendant,  a  contract  for  the  sale  of  the 
goods  by  plaintiff*  to  defendant,  and  an 
acceptance  by  defendant  under  such  con- 
tracU    Edanv.DudfkUL  302 


IX.  6  &  6  W.  &  M.  c.  11.     (Certiorari.) 
Sects.  2,  3.    Costs,  464.    Certiorari,  IV. 

X.  8  &  9  W.  3,  c.  33.     (Certiorari.) 
Sect.  2.     Costs,  464.    Ckrtiurari,  IV. 

XI.  9  &  10  W.  3,  c.  7.     (Fireworks.) 
Sect.  1.     Illegal  sale,  414.    Plea,  III. 

XII.  8  Ann.  c.  14.     (Security  of  rents.) 
Sect  1.      Issue  on    the    property,  419. 

Sheritf,  I.  2. 
Xm.  9  Ann.  c.  14.     (Gambling.) 

Sect  5.    Horserace,  631.     Waoer. 

XIV.  9  Ann.  c.  20.     (Mandamus.) 

Sect  2.     Costs,  636,  660.    \Iaxdamcr, 
XII. 

XV.  1 1  G.  2,  c.  1 9.    (Landlord  and  tenant) 
Sect  14.    Action  for  use  and  occupation, 

850.    Debt,  I.  1. 

XVI.  24  G.  2,  c.  40.     (Tippling.) 

Sect  12.    Sales  under  20f., 294.    Spirits. 

XVII.  42  G.  3,  c.  1 16.    (Land  tax.) 

Sect  61.    Payment  of  purchase  money, 
84.    Land  tax. 
XVIIL  53  G.  3,  c.  127.     (Church  rate.) 

Sect  7.      Complaint    by  one    church- 
warden, 480.    Church  rate. 

XIX.  63  G.  3.  c.  159.     (Shipowners.) 
Sect  1.     Owner's  liability,  982.     Ship- 

Fiire,  II. 

XX.  64  G.  3,  c.  173.     (Land  tax.) 

Sect  12.    Fault  in  payment  of  purchase 
money,  84.    Lard  tax. 
XXL  65  G.  3,  c.  184.     (Stamp.) 

Sched.  partly  tit  jfgrcfmen/,  127.  Stamp,  I. 
XXIL  65  G.  3,  c.  194.     (Apothecanes.) 
Sect  20,  28.     Chemists  and  druggists, 
799.     Apothxcart. 
XXIIL  57  G.  3,  c.  100.     (Land  tax.) 
Sect  25.    Fault  in  payment  of  purchase 
money,  84.     Lard  tax. 

XXIV.  59  G.  3,  c.  12.     (Poor.) 

Sects.  24,  25.    Giving  up  parish  houses, 
66.     Certiorari,  III. 

XXV.  3  G.  4,  c.  126.     (Turnpike.) 

Sect  83.    Satisfaction  for  damage,  860. 
Mardamus,  VI.  2. 
XXVL  4  G.  4,  c.  95.     (Turnpike.) 

Sect  66.    Fences,  860.    Mardamus,  VL 2. 
XXVIL  6  G.  4,  c.  41.     (Stamps.) 
Sect.  1.  Exception  of  affidavits,  453.  Post, 
XLVL 
XXVIIL  5  G.  4,  c.  83.    (Vagrants.) 
Sect  3.    Conviction  for  not  maintaining 
wife,  747.    Vaorart. 

XXIX.  6  G.  14,  c.  16.    (Bankrupts.) 
Bankrupt. 

XXX.  6  G.  4,  c.  67.     (Poor.) 

1.  Sect  2.  Settlement  by  payment  of  rates, 

674.     Poor,  X. 
2.Sect2.  Yearly  hiring,  247.  Poor,  IX.  1. 
XXXL  6  G.  6,  c.  125.    (Pilots.) 
Sect  70.  Conviction,  712.    Pilot. 

XXXII.  7  G.  4,  c.  67.    (Insolvents.) 

Sect.  57.  Signing  judgment  aHer  death, 
177.    Ihsolvxrt,  n. 

XXXIII.  9  G.  4,  c.  40.    (Lunatic  Paupers.) 
Sects.  38, 4 1, 62.    Orders  for  removal  and 

maintenance,  221.    Poor,  XVT 
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to  a  plea  of  set  off,  which  operates  by 
way  of  discharge. 

2.  Because  ihe  plea  here  was  substan- 
tially grounded  on  authority  from  the 
plain  tiff.     Pwrchell  r.  Salter.  197 

2.  Exception  of  authority  from  plaintiff, 
197.    Ante,  1. 

3.  To  plea  of  eriction  of  parcel,  618. 

Lanslokd  AHD  TsirABTT,  X.  1. 

4.  To  plea  of  alterations  by  obligee,  522. 
Bond,  II. 

6.  Of  denials  in  return  to  mandamus: 
effect  of  joining  issue,  636.    Mahda- 
II  u»,  XII. 
XV.  Departure. 

1.  By  replying  too  largely,  183.  Dsbt, 
III.  2. 

2.  Replying  title  under  holder,  after  declar- 
ing on  title  under  endorser  to  plaintiff, 
when  no  departure,  498.    Bills,  VI.  3. 

POOR. 

I.  Poor  Law  Commissioners. 

1.  Authority  to  direct  appointment  of  a 
chaplain. 

The  Poor  Law  Commissioners  may 
order  the  guardians  of  a  union  to  appoint 
a  chaplain  for  the  union  workhouse,  with 
a  salary ;  such  chaplain  being  an  officer 
within  the  meaning  of  stat.  4  &  5  W.  4, 
c.  76,  s.  46,  interpreted  by  sect.  109. 

It  is  no  objection  to  such  order  that,  by 
a  previous  order,  not  expressly  altered  or 
rescinded,  the  commissioners  have  author- 
ized the  guardians  to  appoint  such  chap- 
lain if  they  shall  deem  it  necessary,  and 
have  specified  his  duties  in  case  it  shall 
have  been  deemed  necessary  to  appoint 
him.   Regina  v.  Braintret  Union  GuardianSf 

130 

2.  Implied  alteration  of  previous  order, 
130.    Ante,  1. 

3.  What  orders  require  to  be  laid  before 
secretary  of  state.  Regina  v.  Braintree 
Union,  130 

4.  Discretion  not  interfered  with,  130. 
Ante,  1. 

II.  Board  of  guardians:  incomplete. 

Under  staU  4  dc  5  W.  4,  c.  76,  ss.  26, 38, 
the  Poor  Law  Commissioners  formed  a 
union  of  six  townships,  comprehending 
T.  and  L.,  and  ordered  that  there  should 
be  eighteen  guardians  of  the  union,  two 
of  whom  were  to  be  elected  by  L.,  and  the 
other  sixteen  by  the  other  townships,  in 
specified  proportions,  there  not  being  less 
than  two  for  any  one  township.  The 
first  and  two  subsequent  annual  elec- 
tions took  place,  at  each  of  which  more 
than  six  guardians  were  elected  for  the 
union,  but  L.  elected  none  on  any  occa- 
sion. 

Heldt  that  the  board  of  guardians  elect- 
ed on  the  third  election,  though  their  num- 
ber was  notcomplete,might,undersect  38, 
make  an  order  on  the  overseer  of  T.  for 
the  payment  of  money,  conformably  to  the 


regulations  iMaed  for  the  iiDion  by  the 
commissioners:  ana  a  mandamns  went 
to  compel  the  overseers  to  pay. 

&m^^e,that  the  board  of  guardians  elect- 
ed on  the  first  election  might  bare  acted, 
though  their  number  was  not  compleir. 
Regina  v.  Todnutrdetu  ISi 

TTL  Overseers :  duties  with  respect  to  bfir- 
gess  lists,  453.     Statctx,  XLVL 

IV.  Parish    property ;   giving   up    parish 
houses,  66.     CERTioaAai,  III. 

V.  Property  rateable. 

1.  Occupation  for  public  purposes. 

The  governor  of  the  West  Riding  hoose 
of  correction  was  assessed  to  the  peer 
for  a  house  and  garden  within  and  parc-ei 
of  the  prison.  The  house  consisted  t>l 
ten  apartments,  nine  in  the  governor'a 
occupation,  the  tenth  used  as  a  comminee 
room  for  the  magistrates.  The  governor 
was  obliged,  by  the  prison  rules,  to  live 
always  within  the  walls;  and  nothing 
more  was  provided  for  him  than  was  ne- 
cessary for  his  convenient  accommoda- 
tion. The  garden  was  half  an  acre  m 
extent,  contained  fruit,  flowers,  and  a 
green-house,  and  was  chiefly  used  by  the 
governor,  (the  magistrates  permitting.) 
but  was  not  specially  appropriated  to  hi^ 
use,  the  object  of  such  an  area  being  th? 
health  of  the  prisoners.  The  governor 
used  it  as  a  pleasure  garden,  and  for  his 
family. 

Held,  that  he  was  not  rateable  for  his 
occupation  of  the  hou*'e  or  garden. 

The  matrons  and  turnkeys  occupied 
dwellings  within  the  walls,  distinct  from 
that  of  the  governor.  These  pennons  were 
obliged,  for  the  purposes  of  the  establish^ 
ment,  to  sleep  always  within  the  walls. 
The  accommodation  was  no  more  thaa 
was  necessary  for  the  objects  for  which 
they  were  placed  in  the  prison. 

Held,  that  they  were  not  rateable  for 
their  dwellings. 

Held,  also,  that  the  justices  of  the  Rid- 
ing were  not  rateable  for  the  porter's  lodge, 
dec,  and  the  tread-mill  and  work-rooms 
within  the  prison,  where  works  were  done 
by  the  prisoners,  partly  for  the  use  of  the 
jail,  and  partly  for  hire,  the  earnings  beiog 
carried  to  the  public  account.  Rtgima  r. 
Shepherd,  170 

2.  Dock  dues. 

By  Stat.  43  G.  3,  c.  cxl.,  the  Bristol  Dock 
Company  were  empowered  to  purchase 
lands  and  execute  certain  works  for  the 
improvement  of  the  port  of  Bristol,  and  it 
was  enacted  that,  within  twelve  months 
after  the  works  should  be  besnm,  and 
notice  thereof  given,  certain  tonnage  do- 
ties  should  be  payable  to  the  company  for 
every  veiul  entering  into  the  port  of  BristcL 
The  company,  in  execution  of  their  pow- 
ers, deepened  the  water  in  the  port,  so  as 
to  form  a  floating  harbour ;  and  they  pvr- 
I     chased  eleven  acres  of  land  within  tiw 


pun.  and  in  ihe  parish  of  Ctinon,  and 
made,  ia  that  land,  an  emraoce  basin  lo 
(he  floalinfc  harbour.  They  also  made  a 
jiecond  basin  in  a  diffe rem  parish ;  and  all 
vessels  osing  Ihe  floaling  harbour  neces- 
sarily passed  Ibroagh  one  or  ihe  other 
basin.  Many,  howev:',  entered  the  port 
without  going  into  tht  doaling  harboaror 
either  basin.  The  dnlies  were  colleBied 
from  all  vessels  enleting  the  port,  in  vari- 
ous places  on  the  coast,  but  none  within 
the  parish  of  Clifton.  The  eleren  acres 
in  Clifton  were  not  beneficially  occupied, 
except  as  they  cunlribuled  to  the  earning 
of  port-duties. 

ktU,  that  the  company  were  not  rate- 
able 1o  the  poor  in  Clifion  for  the  eleven 
acres  as  contributory  to  the  earning  of 
profits  which  accrued  in  other  parishes. 

The  sWlnle  recited  that,  by  the  intended 
works,  certain  lands  then  paying  land  and 
parochial  taxes  would  become  unproduc- 
tive for  many  years,  and  other  lands 
would,  consequently,  be  more  burdened: 
it  therefore  enacted  that  the  company, 
from  the  lime  oftaking  possession  of  Ibeir 
lands,  should  become  chargeable  with  "all 
such  land  and  parochial  laies  as  the  same 
land:,  are  now  or  may  hereafter  b*  subject 
to,"  and  should  be  liable  to  pay  the  same 
"during  the  execution  of  the  said  works, 
and  forever  IhereaAer;"  and  that  the  for- 
met  owners  should  be  discharged  from 
«uch  payment. 

Htid,  that  the  company  were  never  to 
be  rated  for  the  lands  at  a  higher  amonnl 
than  Ihe  value  which  the  lands  would 
e  had  at  the  time  of  rating  if  they  had 
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act  passed,  however  the  profits  of  c 
patlon  might  be  increased  by  the  compi 
ny's  works.     Rtgiua  v.Briitol  Dock  Con 
pnny.  536 

3.  Railways. 

By  Stat.  4  &  6  W.  4,  c.  liuviii.,  a  rail- 
way company  were  empowered  to  pur- 
chase lands  and  construct  a  railway  there- 
on,passing  through  several  parishes,  with 
warehouses,  station-houses,  &c.;  which 
they  did.    'I'he  act  also  empowered  the 
to  take  certain  tonnage  tolls,  not  eicec 
ing  a  Staled  amount,  for  goods  and  pi 
sengers ;  and  to  provide  locomotive  t 
gines,  and  receive  such  sums  for  the  u 
thereof  as  the  company  should  dx,  in  ad- 
dition 10  the  lolls  ;  and,  when  they  them- 
seWes  carried  for  their  own  profit,  {which 
a  distinct  clause  enabled  them  to  do,)  they 
were  la  keep  a  separate  account  of  the 
tolls  which  they  would  have  received  fc 
Ihe  passengers,  Ac,  if  they  haiil  been  cai 
ried  by  other  persons;  such  account  to  be 
open  10  inspection  by  Ihe 
every  parish  on  the  line  of  railway.    The 
company  were  empowered  to  lei  the  tolU. 
All  persons  were  lo  have  liberty  lo  use 
die  rulway  with  carriagM  properly  eon- 


siracied,  onpKymeni  of  the  tol 

jecl  to  the  company's  regnlaiii 
ers  were  given  to  the  company 
or  disapprove  of  the  carriag 
gines  lo  be  used  liy  any  per 
railway,  and  to  make  orders 
ing  the  passage  upon,  workir 
of,  the  railway,  and  fur  pre 

The  company  used  the  ra 
according  lo  Ihe  act.  carrying 
and  goods,  and  supplying  powi 
oriocomotiveengines.for  theii 
and  no  other  person  used  it  fo 

Hild,  thai  Ihe  company  we 
for  their  land,  improved  in  vi 
profits  accruing  from  the  ra 

lessee  would  pay,  making  the 
of  the  railway,  dec.,  as  the  co 
with  the  dedtiction  of  tenant'.- 
expense  of  repairs,  and  the  ot 
mentioned  in  stal.  6  dt  7  W.  4 
That  the  last-mentioned  statu  t 
Ihis  respect,  introduce  any  ne 
□f  rating:  And  that  an  esiin 
company's  liabilily,  founded 
amount  chargeable  in  respect 
excluding  the  receipts  for  ( 
passengers   and   goods,  tec, 

Thai  the  land  must  be  ra 
particular  parish  according  ii 
value  there,  although  such 
owing  in  a  greal  measure 
houses  and  other  works  not 

And  that  Ihe  rale  in  any 
parish  was  to  be  estimated  by 
of  profit  actually  earned  in  i 
and  not  by  the  proportions 
length  of  railway  in  Ihal  pat 
its  entire  length.  Rtgina  v. 
South  IVnlrrn  Raiiwai/  Compai 
i.  Exemptions  in  respect  of 

provrmenl,  S35.    Ant*,  8. 
VI.  Principle  of  rating. 

1.  Locality  of  profits,  S3S,  i 

V.  3,  3. 


6.  With  reference  10  praclica 

SS8.    Ante,  V.  3. 

6.  According  to  the  real  stal 

358.    Ante,  V,  3. 

VII.  SetllementbvViiTthoTfia" 

limacy,4M/  «„i,XV.* 

Vm.  Settlement  V     .npreowc 
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A  house  and  land  were  taken  by  lease 
<*for  ihe  term  of  six  months  from  the  first 
day  of  January  next,"  (1830,)  "and  so  on 
for  six  months  to  six  months,  until  one 
of  the  said  parties  shall  give  to  the  other 
of  them  i^ix  calendar  months'  notice  in 
ixTiting  to  determine  the  tenancy,  at  and 
under  the  rent  of  13/.for  every  six  months ; 
the  first  payment  to  be  made  on  the  first 
day  of  July,  1830." 

Held,  that  the  months  here  spoken  of 
were  shown  by  the  contract  to  be  calen- 
dar months,  and  that  this  was  a  taking 
for  a  year  at  least,  by  which  a  settlement 
might  be  gained  under  stat.  6  G.  4,  c.  57, 
s.  2.     Regina  v.  Ckawton,  247 

2.  Joint  tenancy. 

A  tenement  was  let  to  A.  and  B.  as 
joint  tenants,  the  landlord  refusing  to  le 
lo  A.  without  joining  B. :  A.  alone  entered 
and  occupied  the  entirety,  and  alone  paid 
the  rent,  without  any  benefit  lo,  or  inter- 
ference by,  B.  The  rent  was  less  than  20/. 

Held^  that  A.  gained  no  settlement  by 
such  renting,  under  13  dc  14  Car.  2,  c.  12. 
Regina  v.  Aberdaron,  871 

X.  Settlement  by  parochial  taxation. 
Payment  of  rent 

Sect.  2  of  Stat.  1  W.  4,c.  18,  applies  to 
settlements  as  well  by  paying  parochial 
rates  as  by  renting  tenements.  There- 
fore a  pauper,  who  hires  and  occupies  a 
tenement  for  a  whole  year  in  conformity 
with  the  provisions  of  slat.  6  G.  4,  c.  57, 
may  gain  a  settlement  by  payment  of 
rates,  though  he  has  not  paid  the  whole 
of  a  year's  rent;  provided  he  has  paid  as 
much  of  it  as  amounts  to  10/.  Regina  v. 
Brighlhelmftone,  674 

XI.  Examinations  and  grounds  of  appeal. 
I.  Onus  of  proof. 

Pauper  was  removed  to  the  appellant 
parish  on  his  examination,  at  which  he 
produced  an  indenture  of  apprenticeship, 
und  swore  to  its  execution,  and  that  the 
consideration  was  15/.,  and  that  he  was 
bound  under  it  to  C,  that  he  was  then 
fifteen  years  old,  and  that  he  served  the 
lime  in  the  appellant  parish. 

The  appellants  gave  notice  of  appeal, 
on  the  ground  that  the  pauper  did  not 
acquire  a  settlement  in  the  appellant 
parish  by  reason  of  his  being  bound  an 
apprentice  by  indenture,  dated,  Ac,  to 
one,  &c.,  and  by  serving,  &c.,  because 
the  premium  of  15/.  was  paid  by  parish 
ofiicers,  and  not  by  the  pauper's  father, 
and  "  that  the  requisitions  of  the  statute 
(66  G.  3,  c.  139)  made  for  the  regulation 
and  binding  of  parish  apprentices,  then 
in  force,  wore  not  complied  with." 

On  trial  of  the- appeal,  the  sessions 
held  that  the  execution  of  the  indenture 
was  not  admitted  by  the  notice  of  grounds 
of  appeal,  and  that  the  respondents  were 
bound  to  begin  by  proving  their  case, 
which  not  being  done,  they  quashed  the 


order,  subject  to  a  case,  which  provided 
that  the  order  of  sessions,  if  the  sessions 
were  wrong,  was  to  be  quashed,  and  the 
appeal  reheard. 

This  court,  holding  that  the  execation 
of  the  indenture  was  admitted,  and  that 
the  appellants  ought  to  have  begun  br 
establishing  their  objection,  quashed  t>c 
order  of  sessions ;  but  did  not  send  the 
case  back  to  be  reheard.  Regina  v.  Sf. 
John,  Margate.  2^2 

2.  Admission  by  not  denying,252.  Anto,  I. 

3.  Traverse  of  a  fact  '*as  in  the  examina- 
tion in  this  case  stated."  Regina  t. 
Mantjfield,  452,  n. 

4.  Inadmissibility  of  other  evidence. 
The  examination  of  a  pauper  stated 

facts  tending  to  show  general  admissions 
of  a  settlement  by  the  appellant  parish  ; 
the  notice  of  objections  denied  the  fact 
of  any  such  settlement  and  the  fact  of  the 
admissions.  On  the  appeal,  the  sessions 
admitted  evidence  by  the  respondents  of 
a  settlement  in  the  appellant  parish  by 
hiring  and  service;  and  confirmed  the 
order  of  removal. 

Held,  that  such  evidence  was  inadmis- 
sible, under  stat.  4  die  6  W.  4,  c.  76,  s.  SI ; 
and  this  court  quashed  the  order  of  ses- 
sions.    Regina  v.  Eattville,  S2S 

XII.  Order  of  removal. 

It  is  no  ground  for  quashing  an  order 
of  removal,  that  it  removes  a  mother  ac<: 
son  having  settlements  independent  of 
each  other.     Regina  v.  JU  Saint*,        4SS 

Xni.  Special  case. 

Case  when  not  sent  back  to  be  reheard. 

XIV.  Costs :  taxation  of. 

1.  Where  the  recorder  of  a  borough 
court  confirms  an  order  of  removal 
with  costs  under  stat.  4  &  5  W.  4,  c 
76,  s.  82,  but  without  specifying  the 
amount,  a  taxation  of  such  costs,  af\er 
the  end  of  the  sessions,  is  irregular, 
though  the  amount  be  submitted  to  the 
recorder  (after  the  termination  of  the 
sessions)  and  approved  of  by  him : 
and  an  order  for  payment  of  such 
taxed  costs  cannot  be  enforced.  Re- 
gina V.  Long,  740 

2.  In  bastardy,  119.    Post,  XV.  1. 

XV.  Bastardy:  illegitimacy 

1.  What  is  an  application  :  costs. 

By  a  rule  of  quarter  sessions,  it  was 
ordered  that  all  applications  intended  to 
be  made  for  orders  of  maintenance  in 
bastardy  should  be  entered  with  the  clerk 
of  the  peace  on  or  before  a  certain  day; 
and  that  such  applications  should  be 
called  on  at  the  sessions  in  the  order  of 
entry. 

The  overseers  of  a  parish  entered  aa 
application  with  the  clerk  of  the  peace, 
according  to  the  above  rule  and  theprac- 
tice  of  the  sessions,  paying  the  usual  fee 
on  entry,  and  giving  notice  to  the  part7 
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in  the  daytime ;  and  the  public  pas«  in 
and  out,  but  have  no  right  of  way.  The 
inhabitants  pay  poor-rate  (for  the  liberty) 
and  sewers'  rate. 

Heldf  that  Ely  Place  was  not  a  **  square, 
street,"  dec,  or  **  place,"  which  the  com- 
missioners for  the  liberty  conld  assume 
jurisdiction  to  pave,  under  stat.  5  ds  0  W. 
4,  c.  xviii.,  or  stat.  57  G.  3,  c  xxiz.  Paul 
r»  Jamtu  832 

PoumTHLT :  Private  acts. 

T^XIU.  Manor  of  Cheltenham,  683.  Do  was. 

STAY  OP  PROCEEDINGS. 
In  the  nature  of  a  consolidation,  245.  Coh- 

•OLIDATIOir. 

STEWARD. 
Of  crown  manor,  352.    Copyhold,  III.  2. 

STRANGER. 
Who  is,  760.    WATtacounsK. 

STREET. 
Before  dedication,  832.    Statute,  UQL 

STYLE. 
Of  court,  18.    RxduisTS,  1. 2. 

SUMMONS. 
When  equivalent  to  a  demand,  282.    Is- 

•FICTIOir. 

SURPLUSAGE. 

When  it  does  not  vitiate,  98.    Aebitea- 

Tioii,  IV.  2. 

SURVEYOR. 
Page  624.    Hiohwat,  IL  1. 


TAXATION. 

I.  Order  of  court  to  pay  the  amount,  243. 
ATToairiT,  n.  3. 

II.  Of  costs  awarded  in  sessions,  726.  Sas- 
sioHs,  III.  3.    740.    Pooa,  XIV.  1. 

TENANT  FOR  LIFE. 
Lira. 

TENDER. 

I.  Of  money. 

1.  Post  diem,  389.    VaifDoas,  m. 

2.  Qaalifying  expressions. 

The  defendant,  who  disputed  the 
amount  of  the  plaintiff's  bill,  sent  a  per- 
son to  tender  a  less  amount,  who  said  to 
the  plaintiff,  when  he  made  the  tender, 
"I  am  come  with  the  amount  of  your 
bill."  The  plaintiff  thereupon  refused 
the  money, saving,  "I  shall  not  lake  that: 
it  is  not  my  bill."    Nothing  more  passed. 

Htld,  that  the  tender  was  sufllcient, 
and  entitled  defendant  to  a  verdict  on  a 
plea  of  tender.    Henwood  v.  Oliver.     409 

II.  Of  document  for  execution :  what  may 
be  required,  366.    CoapoHAxioir,  L 

TESTATUM  CAPIAS. 
Page  319.    ExBGOTiosr,  III.  1. 

TIMBER. 
Page  84.    Lavs^ax. 
VOL.  XLI.  115 


TIME. 
I.  Generally. 

1.  Distinction  between  a  present  or  future 
and  a  past  event,  631.    Wagbr. 

2.  What  interruption  by  plaintiff  is  an 
answer  to  action  for  demurrage  on 
charterparty,  870.    Saippiae,  I.  1. 

3.  Lunar  or  calendar  ''month,'*  247. 
Poor,  EX.  1. 

4.  "Current  year"  of  a  tenancy,  808. 
NoTica. 

5.  **  Running  days,'*  870.  Saippiiro,  I.  1. 

6.  "  Immediately,**  878.  Statvtx,  XLIII 
2. 

IL  Of  doing  certain  acts. 

1.  Of  objecting  to  irregularity,  700. 
EjxcTifBirr,  III.  2.  878.  Statutb, 
XLIII.  2.     914.    WaiT,Ll. 

2.  When  too  late  to  apply  to  amend,  319. 
Exxcimoir. 

3.  Of  objecting  to  interested  justice,  467. 
CsarioaAai,  II. 

4.  Of  objecting  to  form  of  mandamus, 
616.    Mahsamus,  Vm.  8. 

6.  Of  objecting  that  it  does  not  appear 
who  are  prosecutors  of  a  mandamus, 
686.    Mandamvs,  XII.  2. 

6.  At  which  action  for  nonfeasance  ac- 
crues, 766.    WATxacouRSK. 

7.  Due  diligence,  43.    Bills,  IV.  2. 

m.  With  reference  to  particular  questions. 

1.  What  is  pars  rei  gestae,  61.    Bark- 

EUPT,  L  2. 

2.  When  not  of  the  essence,  389.  Vzir- 
Boms. 

3.  As  to  value,  in  assignment  of  dower, 
682.    DowiR. 

4.  As  to  the  time  at  which  and  with  re- 
spect to  which  an  admission  is  made, 
846.    PARTRaR,  L 

6.  As  to  change  in  the  body  which  ought 
to  have  done  the  act,  878.  Statutb, 

xun.2. 

rV.  In  pleading,  870.    Sripfiho,  1. 1. 

TIPPLING  ACT. 
Page  294.    Spirits. 

TTTLB. 
I.  To  property. 

1.  Statute  curing  defects,  84.   Lavh-tax. 

2.  By  relation,  61.    Barkrupt,  I.  2. 

8.  When  not  necessary  to  dispose  of 
elder  branches,  316,  n.    Mardamvs,  X 

4.  Inference  of  from   possession,  498. 

Bills,  VI.  3. 
6.  Primi  faeie  case  of  title  to  a  presenta- 
tion, 316,  n.    Marsaxus,  X. 
n.  Of  statute :  misreciting,  747.  Vaoeart 
IIL  Pleading.    Plbadiro,  IX. 

TOLLa 
As  entering  into  rateable  value,  658.  Pooa, 

V.8. 

TRANSFER. 
Of  railway  ahare!«*  266.  27U    Statutb, 

LIU.  LIX. 
4H 
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TRAVERSE. 

PlJIADIHO,  XIII. 

TRESPASS. 

I.  I.  Against  clerk  issaing  illegal  precept, 
8.    RiavMTs,  IL  1. 

2    Against  serjeant  executing  precept 

bad  on  the  face  of  it,  18.    Rkiussti, 

1.2. 
8.  Against  commissioners  on  an  illegal 

warrant  issued  by  their  clerk,  3.    Rb- 

%amB,  H.  1. 

II.  When  it  does  not  lie. 

1.  Against  commissioners  on  an  informal 
warrant  of  their  clerk,  18.  RxavasTs, 
L2. 

2.  Against  original  plaintiff  for  want  of 
jurisdiction,  18.    RsavisTs,  I.  2. 

3.  Not  against  serjeant  executing  illegal 

precept,  3.    RiavxsTs,  if.  1. 
in.  Pleading  and  evidence :  variance,  439. 
Abuttals. 

TRESPASSER. 
When  he  may  recover  for  consequence  of 
owner's  negligence,  29.  NxouexvcB,  1. 1. 

TROVER. 

I.  1.  For  goods  sold  under  an  illegal  dis- 
tress, 736.    VxHDORH,  n.  3. 
2.  For  beasts  as  heriots,  776.    Post,  H. 
n.  Conversion :  refusal  on  too  large  a  de- 
mand. 

Plaintiff  being  entitled  to  the  five  best 
beasts  as  heriots,  marked  seven  beasts, 
claiming  all  as  heriots,  and  leA  them  in 
the  possession  of  defendant,  who  was  the 
owner  up  to  the  marking.  Plaintiff  after- 
wards applied  to  defendant,  who  still  had 
possession  of  the  seven,  for  the  beasts 
generally,  but  defendant  refused  to  give 
them  up,  without  qualifying  his  refusal. 
Heldf  no  conversion  of  any  of  the  beasts, 
the  demand  having  reference  to  a  seizure 
of  seven,  and  it  not  being  ascertained  that 
any  five  were  legally  chosen.  Jtbington 
V.  lApicomb.  776 

TRUSTEE. 

I.  Of  public  works :  want  of  funds,  when 
no  excuse,  860.    Mandamus,  VI.  2. 

II.  Under  private  trust:  determinable  fee: 
reconveyance,  430.    Divisa,  1. 3. 

TURNPIKE. 
1. 1.  Duty  of  trustees  to  make  fences,  860. 

MAIfSAMUS,  VI.  2. 

2.  What  of  funds,  when  no  excuse,  860. 
Mahdaxus,  VI.  2. 
II.  Satisfaction  for  damage,  860.     Mait- 
DAarus,  VI.  2. 


UNDER-SHERIFF.        ^ 
His  notes,  846.     Paethxe,  I. 

UNIVERSITY. 
L  Claim  of  cognisance,  how  enforced,  962. 

OxroRD. 
0  Right  to  discommon.  Rex  v.  Oxford,  Fter- 

Chancdiof,  ^  966,  n. 


USAGE. 
In  explanation  of  written   contract^  424. 
CoxrmACT,  IIL  1. 

USE  AND  OCCUPATION- 

I.  Compensation  accrues  de  die  in  dieis^ 
421.  LAVDLoan  ahd  TKHAjrT,  I.  S. 

n.  Effect  of  destruction  by  fire,  421.    La. 
Loan  AHD  TsHAirr,  I.  2. 

IIL  Debt  for,  850.    Dsbt,  L  1. 

USER. 
Actual,  as  exemption  from 

DiSTBBSt,  L  1. 


VAGRANT. 

In  a  conviction  under  the  Tagrant  act, 
6  G.  4,  c.  83,  s.  3,  the  omission  of  the  word 
**  part*'  in  setting  out  the  title  of  the  act  is 
not  a  fatal  variance,  though  the  staL 
(s.  17)  gives  a  form  of  conviction  requir- 
ing the  title  to  be  inserted. 

The  form  sets  out  that  the  defendast 
was  convicted  for  that  he,  6lc^  adding, 
''here  state  the  offence  proved."  HiU, 
unnecessary  to  state  whether  the  offence 
was  proved  by  view,  confession,  or  wit- 
nesses ;  though  sect  3  gives  the  justice 
power  to  convict  only  on  view,  confession, 
or  the  oath  of  a  witness. 

It  is  sufficient  in  such  couTiction  to 
state  that  defendant  wilfully  refused,  &c^ 
to  maintain  hi$  family ,  (being  able  to  do 
so,)  whereby  A.  N.  his  wife,  whom  he  was 
bound  to  maintain,  became  chargeable, 
dec,  without  alleging  more  directly  a  re- 
fusal to  maintain  kia  wife.  Nixon  v.  Aa«- 
ney.  747 

VALUE. 
How  estimated  in  assigning  dower,  682. 

Dowxa. 

VARIANCE. 
I.  1.  In  description  of  abuttals,  439.    Abut- 
tals. 
2.  Right  proved  in  a  class  more  limited 
than  the  allegation. 
Where,  before  the  passing  of  stat.  5  A 
6  W.  4,  c.  76,  all  freemen  inhabiting  with- 
in an  ancient  borough  claimed  right  of 
common  on  certain  lands,  and  that  act 
(sect.  7)  has  extended  the  limits  of  the 
borough,  the  right  of  common  can  no 
longer  be  described  in  pleading  to  be  a 
right  *'in  all  freemen  inhabiting  within 
the  borough  ;**  for  that  act  only  reserves 
the  right  to  those  who  reside  within  the 
old  limits,  and  does  not  make  the  newly 
defined  borough  the  same  to  all  intents 
and  purposes  as  the  old  one. 

And,  where  the  right  was  so  alleged  iik 
an  action  by  a  freeman  for  disturbance 
of  common,  and  the  plea  denied  the  right, 
kddf  that  the  variance  was  fatal,  thoagh 
it  was  proved  that  the  plaintiff,  in  fact,  in- 
habited within  the  ancient  limits. 
worth  V.  Torkitigtom, 
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3.  Right  proved  less  extensive  than  the 

allegation. 

In  case  for  disturbance  of  a  way,  plain- 
tiffs claimed  a  right  for  themselves,  &&, 
on  foot  to  go,  retam,  dsc,  and  also  to  lead 
and  carry  away  manure,  bat  proved  only 
a  grant  of  way  on  foot  and  for  honet,  oxen, 
cattle,  and  ikeep. 

Held,  a  variance ;  for  the  term  -  lead," 
80  used,  implies  drawing  in  a  carriage. 

The  plaintiffs  took  issue  upon  a  plea 
traversing  the  whole  right  claimed  in  the 
declaration.  The  right  actually  interfered 
with  was  of  carrying  away  manure  with 
a  wheelbarrow. 

Held,  assuming  this  privilege  to  be 
covered  by  the  grant,  that  the  plaintiff 
could  not,  by  proving  so  much  of  the  alleged 
right,  entitle  themselves  to  a  verdict  on 
the  issue  generally.  Brunton  v.  HalL  792 
II.   Between  ca.  sa.  and   judgment,  914. 

Writ,  I.  1. 
m.  In  reciting  title  of  statute,  747.  YAeaAHT. 

VENDORS  AND  PURCHASERS. 

I.  Land. 

1.  Effect  of  sale  by  husband  and  subse- 
quent sub-sales,  dower  not  barred,  682. 
DowiB. 

2.  Under  statutory  powers:  land-tax  re- 
demption, 84.     liAND-TAX. 

II.  Goods. 

1.  Construction  of  contract. 

By  usage  of  trade,  424.    Coittbact,  III.  1. 

2.  Within  statute  of  frauds :  by  principal 
to  factor:  acceptance,  302.  Statctx, 
VIII. 

3.  Under  distress  warrant:  where  war- 
rant is  illegal. 

Where  a  distress  warrant  was  issued 
to  levy  the  costs  incurred  by  a  party  in 
prosecuting  an  appeal  under  sect.  88  of 
the  highway  act,  (6  A  6  W.  4,  c.  60,) 
which  did  not  recite  any  order  of  quarter 
sessions  for  payment  of  such  costs,  but 
was  founded  on  a  subsequent  conviction 
by  two  justices  out  of  sessions  for  non- 
payment of  such  costs, 

Held,  that  the  warrant  was  illegal,  and 
that  no  property  passed  to  the  vendee  of 
goods  seized  and  sold  under  it.  Lock  v. 
Sellwood,  736 

4.  Distinction  between  lien  and  right  to 
rescind,  389.    Post,  HI. 

6.  Return  of  goods:  treatini?  it  as  pay- 
ment, 400.    Patmbvt,  II.  1. 
6.  Pleading :  illegalHy,  414.    Plva,  III. 
m.  Time. 
When  not  of  the  essence  of  the  contract 
Defendant  sold  plaintiff  stacks  of  oats, 
then  on  defendant's  ground,  under  a  writ- 
ten agreement,  by  which  plaintiff  was  to 
have  liberty  to  leave  the  stacks  on  the 
ground  for  four  months,  and  was  to  pay 
for  them  in  twelve  weeks  from  the  agree- 
ment    Defendant,  at  the  end  of  twelve 
weeks,  called  on  plaintiff  to  pay,  which 


he  did  not  do.  AAer  the  expiration  of 
the  twelve  weeks,  plaintiff  tendered  pay- 
ment, which  defendant  refused  to  accept. 
AAerwards  defendant  sold  the  stacks, 
which  had  remained  on  his  ground. 

Held,  in  an  action  of  trover,  plea  ;  Not 
possessed,  that  plaintiff  was  entitled  to 
recover.    Martindale  /.  Smith.  389 

VERDICT. 
I.  Defects  supplied  by:  nothing  which  is 
not  necessarily  involved,   900.      Mak- 

BIAOX,  I. 

n.  See  also  Postxa. 

VETO. 
Of  head  of  corporation,  366.  Cobfoeation,  I. 

VICARAGE. 
Page  366.    CoBPOBATioir,  I. 

VOLUNTEER. 
Page  868.    Baitkbuft,  VL 


WAGER. 
A  wager  of  more  than  10/.  on  a  horserace 
already  run  is  not  illegal  under  stat  9  Ann. 
c.  14,  s.  6.    Pugh  V.  Jenkim.  631 

WAIVER. 
By  not  objecting  in  time,  700.   Ejxctxeht, 

III.  2. 

WARRANT. 
I.  Form. 

1.  When  it  must  show  style  of  court,  18. 

Rx<iUBST8,  II.  1. 

2.  Statutory,  143.    Post,  IV. 

3.  What  must  be  shown,  143.  Post,  IV. 
736.    VBirDOBS,II.  3.    889.  Post,  III.  1. 

4.  Place  of  offence,  143.    Post,  IV. 

5.  General,  880.    Post,  IIL  1. 
n.  Illegal  and  informal. 

1.  Who  protected  by,  3,  18.  RiauBSTs. 

2.  Distinction  between  illegality  and  in- 
formality as  to  liability  of  commission- 
ers and  officers,  18.    RsarssTs,  I.  2. 

3.  Ofdistress  for  costs:  effect  of  illegality, 
736.     VsifDOBs,  II.  3. 

m.  For  apprehension. 

1.  Must  show  information  on  oath. 

A  justice's  warrant  commanding  a  con- 
stable to  apprehend  and  bring  before  him 
the  bodvof  A.  B.,  to  answer  all  such  mat- 
ters and  things  as  on  her  majesty's  behalf 
shall  be  objected  against  him  on  oath  by 
C.  D.  for  an  assault  committed  upon  C.  D 
on.  Sec.,  is  bad,  as  not  showing  any  infor- 
mation on  oath  upon  which  Sie  warrant 
issues. 

A  deposition  on  oath,  taken  by  the  jus- 
tice's clerk,  the  justice  not  being  pre- 
sent, nor  at  any  time  seeing,  examining, 
or'hearing  the  defendant,  is  irregular,  and 
no  justification  of  proceedings  founded 
upon  it 

In  an  action  of  trespass  against  a  jus- 
tice for  false  imprisonment  in  causing  a 
plaintiff  to  be  apprehended  on  a  charge 
of  assault  the  warrant  having    been 
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framed,  and  the  informatioD  taken,  as 
above*  stated:  Held,  that  the  defendant 
failed  to  show  jurisdiction,  and  that  the 
actioo  lay.     Caudle  y.  Seymour.  889 

3.  Most  be  founded  on  a  deposition  taken 

by  the  justice  himself,  889.    Ante,  1. 
IV.  Commitment  in  execution. 
Must  show  good  conviction:  statutory 

forms. 

Stat.  3  &  4  W.  4,  c.  63,  enacts  that  any 
subject  of  the  king,  found  within  a  cer- 
tain distance  of  the  coast  of  the  United 
Kingdom,  Ac,  on  board  any  vessel  from 
which  part  of  the  cargo  has  been  thrown 
overboard  to  prevent  seizure,  shall  for- 
feit 1002. :  and  any  officer  of  customs,  Ac, 
may  carry  him  before  any  juttiee  of  the 
peace  in  the  United  Kingdom,  to  be  dealt 
with  as  after  directed.  Forfeitures  may 
be  recovered  before  any  two  or  more  justices 
of  the  peace  in  the  United  Kingdom,  Every 
offence  against  the  act  committed,  or  for- 
feiture for  breach  of  the  act  incurred, 
upon  the  high  seas,  shall,  for  the  purpose 
of  prosecution,  be  deemed  to  have  been 
committed  or  incurred  at  the  place  on 
land  in  the  United  Kingdom,  Ac,  into 
which  the  person  shall  be  taken,  or  in 
which  he  shall  be  found,  and  the  justices 
of  the  peace  for  such  place  shall  have 
jurisdiction.  Jtny  two  or  more  justices,  be- 
fore whom  any  person  liable  to  be  detain- 
ed, and  who  shall  have  been  detained,  for 
an  offence  against  the  act,  shall  be 
brought,  may,  on  confession  and  proof, 
convict. 

Stat  4  &  6  W.  4,  c.  13,  repeals  so 
much  of  Stat.  3  &  4  W.  4,  c.  33,  as  **  im- 
poses certain  pecuniary  penalties  for  any 
of  the  offences  hereinai\er  next  mention- 
ed," and  then  enacts  that  any  subject  of 
the  king,  discovered  to  have  been  within 
the  distances  mentioned  in  the  former 
act,  on  board  any  vessel  from  which  part 
of  the  ctLTgo  has  been  thrown  overboard 
to  prevent  seizure,  ice,  **  shall,  upon 
being  duly  convicted  of  any  of  the  said 
offences  before  any  two  justices  of  the  peace** 
be  imprisoned  for  a  term  mentioned ;  and 
that  all  informations  and  convictions  be- 
fore justices  of  the  peace,  and  warrants 
of  justices  founded  on  such  convictions, 
shall  be  drawn  in  the  form,  or  to  the  tfftct, 
in  the  schedule  annexed  to  the  act  The 
form  of  warrant  in  the  schedule  states 
that  the  party  has  been  duly  convicted 
before  two  justices  "  in  and  fbr  of 

having  [state  the  offence  as  in  the  informal 
nation"]  without  further  setting  out  the 
iarisdiction. 

A  warrant  under  stat.  4  dt  5  W.  4,  c. 
18,  set  forth  that  P.  had  been  duly  con- 
victed before  two  justices  in  and  for  the 
emmty  of  Kent,  for  that  he,  being  a  sub- 
ject, Sec,  was  found  on  the  high  ssas,  with- 
in, dec.,  of  the  coast  of  the  United  King- 
dom, to  wit,  Uu  eoeui  of  the  oowfity  of  Kent, 


on  board  a  vessel  from  u  bich  part  of  the 
cargo  had  been  then  and  there  throva 
overboard  to  prevent  seizure,  axid  thai 
P.  was,  by  such  conviction,  adjudged 
by  the  justices  to  be  imprisoned,  dec 
On  habeas  corpus,  the  warrant  alone 
was  returned.  The  priJoner  was  dis- 
charged: because, 

1.  The  warrant  ought  to  show  a  good 
conviction. 

8.  The  justices  could  have  jurisdiction 
only  by  the  offence  being  commined  ia 
Kent,  or  by  its  being  committed  in  the 
high  seas,  and  the  offender  found  in  or 
brought  to  Kent ;  stat.  4  dc  5  W.  4,  c  13. 
not  creating  a  new  offence,  or  aUterinc 
the  jurisdiction,  but  only  ehan^ng  the 
punishment;  and  the  words  any  two  jus- 
tices being  only  applicable  to  justices 
having  jurisdiction  by  the  common  law 
or  under  the  statute. 

3.  The  conviction,  as  stated  in  the 
warrant,  did  not  show  jurisdiction,  and 
was  therefore  bad.    In  re  Peerhtx,       143 

WARRANT  OF  ATTORNEY- 

I.  Where  insolvency  intervenes,  90S.  Exc- 
cvTioiv,!!.  1. 

II.  I .  Signing  judgment  after  death  of  in- 
solvent, 177.    Ihsoltkitt,  n. 

III.  Who   may   apply  to  set    aside,  868. 
Bahkrupt,  VI. 

IV.  Set  aside  for  bad  faith,  868.    Batk- 
aupT,  VI. 

WASTE. 

Action  on  the  case  for. 

A.  and  his  wife  being  seised  of  a  mes- 
suage for  their  joint  lives  and  the  life  of 
the  survivor,  all  the  estate  and  interest  of 
A.  became  vested  in  defendant,  who  per- 
mitted waste  during  A.'s  lifetime. 

Held,  that  the  wife,  who  survived  her 
husband,  could  not  maintain  an  action 
on  the  case  against  defendant  in  respect 
of  such  waste.    Bacon  v.  SmitL.  345 

WATERCOURSE. 
Obligation  to  cleanse. 
Declaration    in   case,    alleging    that 
plaintiff  was  reversioner  of  a  house,  gar- 
den, and  premises,  then  occupied  by  his 
tenant,  J.  B. ;  that  defendant  was  possess- 
ed and  in  the  occupation  of  a  close  near 
to  the  house,  dtc.;  and  that  before  and 
at  the  time,  dec,  there  was  a  watercourse 
in  the  close,  and  defendant,  by  reason  of 
his  possession  of  the  close,  ought  to  have 
scoured  and  kept  open  the  watercourse 
so  often  as  was  necessary,  to  prevent  the 
water  from  being  obstructed,  and  from 
running  out  of  the  watercourse  unto,  into, 
and  under  the  said  house,  dice.    Breach, 
that  defendant,  during  the  tenant's  occn 
pation,  wrongfully  permitted  the  water 
couise  to  be  obstructed  for  want  of  pro- 
per cleansing,  insomuch  that  the  water 
was   penn^  back,  and  ran  into  and 
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iamaged  the  said  house,  to  ihe  injury  of 
plaintiff's  re?ersion. 

Plea,  that  a  wall,  parcel  of  the  plain- 
tiff's said  premises,  was  sitaate  near  to 
the  said  watercourse  and  to  defendant's 
close ;  and,  by  reason  of  the  said  wall 
being,  through  the  neglect  of  J.  B^  the 
tenant,  in  that  behalf,  ruinous,  dcc^  part 
of  the  said  wall,  near  to  the  said  water- 
course, before  and  at  the  times,  dtc.,  fell 
down,  and,  by  means  thereof,  rubbish, 
dec,  being  part  of  the  materials,  fell  into 
the  watercourse,  and  the  same  was  there- 
by choked  up  as  in  the  declaration,  Scc^ 
and  the  water  for  a  short  time  unavoid- 
ably was  penned  back,  &c.,  and  ran  out, 
as  in  the  declaration  mentioned.  Aver- 
ment, that  defendant,  in  a  short  and  rea- 
sonable time  aAer  he  had  notice  that  the 
watercourse  was  so  choked  up,  Slc^  and 
before  action  brought,  viz.,  on,  dec, 
cleansed  out  the  same,  so  that  the  water 
flowed  as  it  ought  to  do. 

Htldj  on  general  demurrer,  that  the  al- 
leged default  of  the  tenant  was  no  an- 
swer, the  plea  not  showing  that  the 
owners  and  occupiers  of  the  estate  for  the 
time  being  were  bound  to  repair  the  wall 
which  fell. 

And  that  defendant  could  not  excuse 
himself  by  averring  that  he  repaired  as 
soon  as  he  had  notice  of  the  injury,  for 
that  he  became  liable  at  the  time  when 
the  injary  occurred. 

80  if  he  had  alleged  that  he  repaired 
as  soon  as  possible  after  the  injury.  BeU 
V.  TwetUyman,  766 

WAY. 
I.  Case  for  dbturbance,  792.    Vaeiahcz, 

I.  6. 
IL  Right  of  way  to  Uad^  798.    Vabianck, 

L8. 
IIL  Uses  with  wheelbarrow,  792.    Vaei- 

AVCS,  I.  3. 

IV.  Before    dedication,    832.      Statuts, 

Lxn. 

W  8ee  also  Hiobwat.   TomvFiKi.    Foot- 

WA¥. 

WIDOW. 
Page  682.    Dowia. 

WIFE. 
Conviction  for  not  maintaining,  747.  Ya- 

SBAITT. 

WILL. 
Construction.    Dsvisi. 


WITNESS. 
I.  Disqualifying  interest 

1.  Removal  by  statute:  non-rated  land- 
owners. 

Under  staL  3  dc  4  Yict  c.  26,  s.  1,  an 
owner  of  lands  within  a  parish  is  com- 
petent to  give  evidence  on  a  prosecution 
against  the  parish  for  non-repair  of  a 
highway,  though  he  be  not  a  rated  inha- 
bitant, the  lands  being  occupied  by  te- 
nants, who  are  rated  for  them.  Regina 
V.  Doddington,  4 1 1 

2.  Inhabitant   freemen.     Beadtworth  v. 
Torkingt^mt  785,  n. 

IL  Disqualifying  relation :  wife  to  prove 
non-access,  444.    Poor,  XY.  4. 

WOODS  AND  FORESTS. 
Commissioners,  352.  Copt  hold,  III.  2. 

WORK  AND  LABOUR. 

New  assignment  on  plea  of  payment,  77, 

Plba,  IV.  1. 

WRIT. 
1. 1.  Amendment  after  return. 

On  a  warrant  of  attorney  to  confess 
judgment  in  debt,  and  jadgment  entered 
up  accordingly,  a  ca.  sa.  (returnable  on 
execution)  was  issued,  by  mistake,  for 
damages  in  assumpsit.  Defendant,  being 
in  custody  under  the  writ,  took  out  a 
summons  for  setting  aside  the  execution, 
which  summons,  on  argument  nt  cham- 
bers, within  a  year  of  the  arrest,  was 
dismissed. 

A  rule  nisi  was  then  obtained  for  the 
same  purpose,  and,  on  cause  shown, 
discharged.  The  variance  between  the 
writ  and  judgment  was  not  alleged  on 
the  summons  or  motion.  A  year  and  a 
half  after  the  arrest,  defendant  being  still 
in  custody,  moved,  on  the  objection  of 
variance,  to  set  the  execution  aside. 

SembU^  per  Lord  Denman,  C.  J.,  that 
defendant,  being  a  prisoner,  might  now 
move  upon  this  objection,  though  he  had 
neglected  to  take  it  before :  but 

Held,  that  the  ca.  sa.  was  amendable  by 
Stat  8  H.  6,  c.  12,  s.  2,  and  ought  in  this 
case  to  be  amended,  on  the  plaintiff's 
motion.    BidcneU  v.  WetktreU,  914 

2.  Time  of  objecting  to  form,  611.  MAif- 

DAXus,  Yin.  8. 
n.  See  ExxGUTiov.    Makdaxus. 

WRIT  OF  TRIAL. 
Under-sheriff's  notes:  ought  to  show  how 
the  question  was  left  to  the  jury,  845 
Paethbe,  I. 


END  OF  VOL.   XU. 
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